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TREATIES AND EXECUTIVE AGREEMENTS 


WEDNESDAY, APRIL 27, 1955 


Untrep Srates SENATE, 
SUBCOMMITTEE ON CONSTITUTIONAL AMENDMENTS 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10 a. m., in room 424, 
Senate Office Building, Senstor Estes Kefauver (chairman of the sub- 
committee) presiding. 

Present: Senators Kefauver (presiding), Hennings, Daniel, and 
Dirksen. 

Also present : Wayne H. Smithey, member, professional staff, Senate 
Judiciary Committee. 

Senator Krerauver. The meeting will come to order. 

Senator Hennines. Mr. Chairman. 

Senator Krrauver. The Senator from Missouri is recognized. 

Senator Henninas. Mr. Chairman, I must appear before the Com- 
mittee on Rules in connection with a request for authorization for an 
appropriation which was reported out of this committee at its meeting 
on Monday. That meeting is now awaiting my presence, I assume and 
hope, to that end. 

I do want to make a statement, however, at this time in connection 
with these proposed hearings. 

Senator Kerauver. Very well, Senator Hennings. 

Senator Hennines. The chairman knows that I have privately pro- 
tested to him on several occasions against the holding of any hearings 
whatsoever in connection with the so-called amendment, or the amend- 
ment offered by our distinguished friend from Ohio, and I mean noth- 
ing invidious whatsoever in any of the comments that I am going to 
make about this, and I do not wish to be in the least unpleasant about 
it, and I hope that what I say will be taken in the spirit in which I am 
about to say it. 

I think there should be no hearings whatsoever in connection with 
this matter, which was debated on the floor of the Senate from the 20th 
of January until the final defeat of the so-called George substitute 
on the 26th day of February of 1954, so that the Senate, just a little 
over 12 months past, debated this matter for something like 6 weeks, 
debated it thoroughly, and I think examined every possible phase of 
it, and the proposal of the distinguished Senator from Ohio, the so- 
called Bricker amendment, was defeated by a vote of 42 yeas and 
o0 nays. 

We all know that the law does not contemplate the doing of a use- 
less thing. I suggest that these hearings, held in such close propin- 
quity of time, or following immediately upon the heels, relatively, of 
the debates and several votes held this last past year, are an exercise 
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in futility, a waste of the Senate’s time, a waste of the time of this sub- 
committee, a waste of the taxpayers’ money, and without precedent, 
the matter having been determined last year, and as I have suggested 
to the chairmap. privately, there is no necessity whatsoever for these 
hearings. 

Every member of this subcommittee, I am sure, if polled, could vote 
right now on this matter. I am sure that Senator Daniel’s position 
on the amendment—he is a careful and studious lawyer, and he fol- 
lowed the debate and took part in it last year—is not going to be 
changed. 

Senator Danie. I do not know, Senator, about that. I under- 
stand that the amendment has been changed. 

Senator Henninos. It has been. But the Senator knows to what 
extent, and I say that it is not substantial. However, if it is, and 
changes the purpose and the objectives of the amendment offered last 
year, I am sure that the distinguished Senator from Ohio will ex- 
pound in what manner and to what extent it materially and vitally 
changes the philosophy or the rationale or the objectives of the 
amendment which he so earnestly and so effectively and so ably sup- 
ported last year. 

Now, I do not want it said, Mr. Chairman, that I am, out of any 
spirit of disapproval, not attending upon the hearings, this new set 
of hearing on the Bricker amendment. I spent something like 6 
weeks on the floor of the Senate last year almost entirely without 
break or interruption, day after day, in an effort to oppose this 
amendment and all substitutes. As we lawyers would say, we think 
this is res adjudicata. This matter is disposed of. 

If we are going to have hearings every time a matter is defeated 
and disposed of by the Senate, if we are going to enter upon hearings 
the next year, I would assume that following these hearings held this 
morning and in line with a precedent which is apparently being 
established here, that next year we will have hearings, too, if we defeat 
the so-called amendment on the floor this time, and I suppose there 
will be hearings the year after that and the year after that. I do not 
know when the hearings would end. 

What is the terminal point of hearings since we had 6 weeks of 
hearings before the entire Senate and the country only a little more 
than 12 months ago? 

Now, Mr. Chairman, I happen to serve on 8 subcommittees of this 
Committee on the Judiciary, and I am chairman of 2 of them. I have 
not time to sit here, and I shall read the hearings very carefully. I 
am presiding over the hearings presently of the Committee on Elec- 
tions and Privileges, of which I happen to be chairman. I am trying 
to organize the Committee on Constitutional Rights, of which I hap- 
pen to be chairman, and I have a great deal of work to do in connec- 
tion with the Committee on Improvements in the Federal judicial 
machinery, of which I happen to be chairman, to say nothing of 
membership on the Committee on Immigration and Naturalization 
and the various others with which the chairman and other members 
of this committee are familiar, so that I do not know whether I reflect 
or not the difficulty in which some Senators find themselves, but I am 
sure I do of some, when I say there are so many conflicts. 

I have 3 meetings this morning, this and 2 others, and I must leave 
immediately after I have expressed myself, as J have undertaken to 
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do, for a meeting of the Rules Committee. But I shall not be able to 
attend on many of these sessions. 

However, to bring this matter to a conclusion, if possible, now, Mr. 
Chairman, and feeling as keenly and strongly as I do. that there is no 
necessity whatsoever ‘for the hearing of a number of witnesses upon 
this proposal, because some of us know very well in addition to the 
fact that this, the so-called Bricker amendment in its various forms 
and substitutes for it, was thoroughly discussed and debated and 
considered by the Senate last year, we know that there is presently 
underway an effort to compromise this matter and to bring in some 
other new or different version of the so-called Bricker amendment. 

An effort was made by the chairman to enlist the interest of the 
Secretary of State and to have the Secretary of State appear before 
this committee, and I believe he was scheduled as a witness for today, 
or at least sometime in the early part of the hearings. 

Senator Kreruaver. He was scheduled for today. 

Senator Hennrnos. Thank you, Mr. Chairman. 

Now, I read yester day with interest that he has returned from a 
short vacation—I am reading from last night’s Star—to which I am 
sure he is indeed entitled to take, carrying the heavy burdens that 
he does, and he was notified that the White House—this is, the White 
House notified the Secretary of State— 


that it was undesirable for any Cabinet officer to testify until all were ready. 


Now, is that statement to be interpreted to mean that Secretary 
McKay of the Interior and Secretary Wilson of Defense and Madam 
Secretary Hobby and Secretary of Labor Mitchell, and all of these 
distinguished gentry are concerned about this so-called amendment 
to the Constitution of the United States and may be expected to come 
here and testify? Does it mean that the administration is telling the 
Secretary of State that it would be undesirable for him to testify until 
all were ready? And the Secretary of State added, and I quote, 
“Not all of his colleagues were prepared to appear.” 

Now, are we to hear all of the President’s Cabinet or all of these 
gentlemen and Madam Secretary Hobby to appear before this commit- 
tee? If we must abide the determination of the entire Cabinet of 
the President of the United States, we are going to have a very long 
wait, indeed, Mr. Chairman, and these hearings are going to consume 
considerable time. 

Now, in view of the fact that I earnestly believe that no hearings 
are necessary, that they are a work of superarrogation, and will re- 
sult in simple redundancy and the meaningless repetition of all of the 
threadbare and shopworn arguments that we have heard during the 
past 6 weeks of last year, or 6 weeks of the past year, it would seem 
to me, Mr. Chairman, that these hearings should be indefinitely post- 
poned. Should this matter ever reach the floor of the Senate, I assure 
pe chairman and all others, that it will be thoroughly and adequately 
debated. 

We are moving into the month of May. I think that there are 
other matters important to the country, to the United States of 
America and to the people of this country, that should take precedence 
and supersede the exercise in debating this amendment which we ap- 
parently, if some were to have their way, are about to engage upon. 
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Of course, I will assure you, insofar as I am concerned, I am pre- 
pared to stay here if this amendment or any form of it, or this com- 
promise that they are now cooking up over at the White House and 
in the Cabinet, so that they can get Secretary McKay and Madam 
Hobby and all the others to agree upon a compromise—if this com- 
position of minds results in some jerry-built form of this amend- 
ment or if this amendment in its pristine state emerges as it is pres- 
ently before us, I can assure the chairman that some of us are pre- 
pared to debate this far into the summer, and that it will be a matter 
of considerable length, and there will be lengthy hearings before the 
entire Senate. 

Now, there are some new members of the Senate who may not have 
formed opinions or conclusions upon this matter, so that lengthy de- 
bate would certainly be justified for the purpose of giving them as 
thorough an understanding as I am sure all of the membership had 
when this matter was last submitted and voted upon. 

However, since the composition of this committee, I believe, Mr. 
Chairman, is such as not to contain any new members, and since all 
of the members of this subcommittee were very faithful in attendance 
upon the floor and heard all of the debate and took part in it, I had 
assumed that this committee needs no further enlightenment, unless 
it is for the purpose of giving the White House and others time to 
foist upon us, or to attempt to hand us, some compromise. That will 
help to save some faces and to keep everybody happy. But I assure 
the Chair that there is no compromise possible upon any variation of 
this principle enunciated in this resolution. 

Unless the distinguished Senator from Ohio and others are pre- 
pared to abandon the principle which they are advocating, there is 
no form of compromise possible that would be acceptable to some of 
us who firmly believe that this proposed amendment in any form 
substantially akin to it, without complete departure from its purpose, 
is inimical to the welfare of the people of the United States, will re- 
strict and confine the power of the President to such an extent as to 
render him impotent in the conduct of the foreign affairs of the United 
States in these critical and crucial days of our existence, and there 
are those of us who will, to the very end, resist any attempt to amend 
the Constitution of the United States on the floor of the United States 
Senate or to improve upon the work of the Founding Fathers by com- 
ing in with some face-saving compromise in order to please or to pla- 

cate or to save the face and prestige of any Senator or Senators or 
anybody else. And that includes the members of the Cabinet, the 
Secretary of the Interior, and the Secretary of Defense, and all of the 
other Secretaries who are apparently, according to the Secretary of 
State, trying to get together upon something that they can agree upon, 
so that they can ‘all come up in a body and tell us what we ought to do. 

With that, Mr. Chairman, I apologize for taking so much time 

Senator Dirksen. Mr. Chairman, I hope 

Senator Henninos. I felt it my duty to do so. I have a $50,000 
appropriation before the Rules Committee of which I am a member, 
may I say to my friend from Illinois 

Senator Dirksen. And I am for it. 

Senator Henntnes. And I have asked them to wait, and I must go 
to the Committee on Rules. 
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Senator Dirksen. But bear with this just a minute or two, because 
I think there ought to be some comment. And I will make it very 
short. ; 

Senator Keravver. The Senator from Illinois will be recognized. 

Senator Hennrnas. I was about to make a motion. Did I make 
a motion ¢ 

Senator Keravver. The Senator did not make a motion. 

Senator Dirksen. Go ahead. 

Senator Hennrnos. If the Senator will indulge me, I said I was 
going to move. ' ’ 

I therefore now move, Mr. Chairman, that these hearings be in- 
definitely postponed for the reasons that I have outlined, and I ask 
that there be a vote of the subcommittee. 

Senator Kreravver. The Senator from Missouri, Mr. Hennings, has 
moved that the hearings be indefinitely postponed for the reasons set 
forth. 

Is there any discussion / 

Senator Dirksen. Mr. Chairman. 

Senator Kerauver. The Senator from Illinois. 

Senator Dirksen. Mr. Chairman, I thoroughly respect the views 
of the distinguished Senator from Missouri. I know him to be a very 
honorable man, deep in his convictions, and my affection for him is 
unlimited- 

Senator Hennines. Thank you, Senator. [I reciprocate. 

Senator Dirksen. That began when we served together in the House 
of Representatives, and that friendship has endured as we came to 
the Senate together. 

I should observe, however, that Chauncey DePew once remarked 
that sometimes it takes 50 years for an idea to articulate itself to the 
consciousness of the country and to be expressed in terms of law, let 
us say, and if this is a good idea, and we have equal convictions on it, 
then, of course, we can do no other than to manifest our support and 
to keep it alive. 

Now, my friend recalls that Lincoln once observed that one should 
never let the probability of defeat deter him from asserting a cause 
which is just, and even if we knew, Mr. President, that we would not 
prevail in this proceeding 

Senator Kerauver. I am just the chairman here. 

Senator Dirksen. I mean, Mr. Chairman. 

Even if we knew that we might not prevail in this proceeding, yet 
this is for the enlightenment of the country and for the exploration 
of those things that probably have not been made manifest before. 

Now, my friend emphasizes the fact that this is a recurrence of a 
matter that has been before this committee once and there were hear- 
ings on it in an earlier Congress. 

Senator Keravuver. It has been before this committee twice, Senator 
Dirksen. 

Senator Dirksen. I remind him, however, that we also disposed of 
an agricultural bill and the so-called mandatory parity concept, but 
that did not deter the House Committee on Agriculture from bringing 
it out, and it is pending before the Rules Committee of the House at. 
the present time, and so notwithstanding the finality of action on the 
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part of both Houses, they are bringing it right back because there are 
people of conviction who think it ought to be done. 

In addition, I should suggest to my distinguished friend from Mis- 
souri that there have been some new matters in connection with the 
nomination of John Marshall Harlan. My friend, the distinguished 
Senator from Texas, will remember that we had long discussions about 
the Sioux City Cemetery case. After it was adjudicated in the Su- 
preme Court of Iowa, it went to the Supreme Court of the United 
States, and there, by a division of 4 and 4—we have not yet been ad- 
vised exactly how they paired, and what may have happened—and 
yet that went to the very heart of the matter, because it did involve 
an allegation and a recital in the briefs of attorneys before the Supreme 
Court of Iowa that here was an item in contract between a cemetery 
association and an individual, and that it contravened the assertions 
in articles 55 and 56 of the United Nations Charter. 

Now, my friend says, “We are busy,” and that is so right. Last 
year when we had hearings on this matter I not only served on 6 sub- 
committees of Appropriations, and was chairman of 1, but I think 
I had 6 subcommittees on this committee and the chairmanship of 1, a 
very difficult committee. In addition thereto, I was chairman of the 
Republican Senatorial Campaign Committee and a few other chores 
thrown in to boot. But I did somehow dispose of my schedule and 
managed to be here for the hearings, and I think actually I attended 
more hearings than any member of the subcommittee. 

I am in no better position today, and along with it, the Vice Presi- 
dent saw fit to put me on the Board of Visitors of the Naval Academy, 
and so, like you, I think all of us have a tremendous burden. 

But when a matter is of such moment and of such importance to 
the country, I think it is our responsibility to dispose of it. And I 
gladly will remain here, and I will gladly remain in the Senate and 
listen to the discussion, because it is vital. 

Now, this is not an extraordinary thing. There are 15 constitu- 
tional amendments before this subcommittee and before the Judiciary 
Committee at the present time. They deal with a variety of things. 
So this is just another constitutional amendment that I esteem to be 
of very considerable importance, that ought to be disposed of in the 
light of whatever new matter comes along, and because we feel and 
because we believe there is a great segment of thinking in the country 
that has an abiding and earnest conviction on the subject. 

So notwithstanding the business of the Senate, if it is of moment— 
and it will be of increasing moment as time goes on—new covenants 
and new conventions are contrived by the various agencies that have 
jurisdiction thereof that are subagencies of the United Nations, and 
I for one frankly believe that this matter will grow in importance, 
and we must ultimately dispose of it. 

Now, I do not know whom the administration will send up here. 
T do not know why Mr. Dulles does not appear here today, but I do 
know this, that this is not the business of the Cabinet. This is mo- 
mentarily the business of the Congress of the United States. The 
article in the Constitution as to how that Constitution shall be amended 
is abundantly clear, and amendments can be initiated only by the 
States or by the two Houses of Congress. So it must begin here. 

Quite aside from the viewpoint and the attitude that may be ex- 
pressed by those who come from the executive branch, this is the pri- 
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mary duty of the legislative branch of Government, and we ought to 
deal with it. 

So I do not want to belabor the matter any further. Therefore, I 
trust that the motion made by my distinguished friend from Missouri 
will not prevail. 

Senator Kerauver. The chairman appreciates the urgency of Sena- 
tor Hennings’ having to appear before the Rules Committee. 

Is there objection to Senator Hennings’ vote being cast in the affirm- 
ative on this motion, even though he may not be here ? 

(No response. ) 

Senator Kerauver. Without objection, you will be recorded as vot- 
ing for your motion, even though you may not be present. 

Senator Henninos. I thank the chairman very much, and my col- 
leagues of the subcommittee, for your and their consideration. I do 
want just to make one statement, should there be any mistake, or 
should any clarification be required on my attempt to express myself 
on this matter. 

I do not question the sincerity, patriotism or integrity—intellectual 
integrity—or honesty of any of the proponents of this measure. I 
wanted to make it very clear that I have the utmost respect for my 
colleagues. I do not mean to be personally offensive to any of them. 

Senator Dirksen. We understand. 

Senator Hennrne@s. Nor do I mean to say that I am any busier than 
any other Senator. 

Senator Dirksen. We understand that. 

Senator Henninos. It happens that I have some speaking engage- 
ments in Missouri toward the end of the week, the University of Mis- 
souri and later at Washington University, and before several groups, 
which may require my being away should these hearings continue. 

I also want to make it perfectly clear I shall, should the hearings 
continue, attend upon them, because I am sure that I can be enlight- 
ened upon many phases of this subject, too, either by the hearings 
or by debate on the floor. I could be refreshed, at least. 

It would seem to me, however, that if this matter is to be reported 
to the committee with the recommendation that it thereafter be re- 
po favorably to the floor, that perhaps we could eliminate the 
earings. And for that reason I made the motion. 

I thank the Chair for his indulgence, and the Senator from Ohio 
and the Senator from Illinois. 

Senator Kerauver. Senator Daniel, do you wish to be heard on 
the motion ? 

Senator Danret. Mr. Chairman, I simply wish to say that of all 
the constitutional amendments now pending before this subcommittee, 
I doubt that there are many but what have failed of passage already 
by Congress, some of them with votes against them, or with insufficient 
votes. 

The other day we reported out Senate Joint Resolution 31 to abolish 
the electoral college, and the method of counting the vote for the 
election of the President and Vice President. In our report we say 
that for over 120 years there have been hearings on a proposal to 
change the electoral college provision in the-Constitution. So I think 
that I must disagree with the Senator from Missouri in his argument 
that since tliis matter was passed upon, failed of passage last year, 
that this is any reason for us not to conduct a hearing this year. 





TREATIES AND EXECUTIVE AGREEMENTS 


I think that any Senator who has a measure before one of our com- 
mittees has a right to ask for a hearing, and that both sides should 
be heard. 

I do agree with Senator Hennings that there is no need for extended 
hearings on this subject. I am prepared to move, Mr. Chairman, at 
the proper time that we take into consideration the record that was 
made last year. I understand that we have sufficient copies to make 
them available to the Members of the Senate, and it is quite a record. 

I do believe that we should take all of that evidence into considera- 
tion, and that as nearly as possible, the witnesses on both sides of the 
question this time limit themselves to any new material or changes 
in the proposal, so that we will not have to have an extended hearing 
this time, certainly nothing along the lines that we had last time. — 

I agree with Senator Hennings also on the fact that, as the amend- 
ment is now worded, or the draft that I have seen, that it probably 
will not pass the Senate. I understand that the author of the amend- 
ment has been working on language that might be agreeable to many 
of those who have felt it unwise to amend the Constitution in this 
respect. 

As a matter of fact, having listened to Senator Hennings’ argu- 
ments on the floor last year, I came to the conclusion that all that I 
wanted written into the Constitution was what Senator Hennings says 
in his opinion should be the interpretation made on the Constitution 
as it now exists. 

Now, if that is true, I see no reason why it should not be possible 
for us to come out with some kind of language which would make it 
clear to those of us who have some doubt about what the Court might 
decide, the interpretation that would be made on this matter by the 
Court, and give us the satisfaction that we want in seeing it written 
into the Constitution, that which Senator Hennings says the Court 
would decide whenever it has the proposition directly before it. In 
other words, I mention that just for the purpose of showing that 
maybe there is a possibility of coming up with something here that 
can be agreed upon by many who have proposed and opposed this 
amendment. 

I think, at any rate, Mr. Chairman, that since we have set the hear- 
ings, the witnesses are here, that we should proceed with the hearings 
on this amendment. 

Senator Kerauver. I thank the Senator from Illinois and the Sen- 
ator from Texas for their statements. 

Before I present the motion, I think I should state briefly the view- 
point of the chairman. 

I think there is considerable logic in what Senator Hennings has 
had to say, but as long as I am chairman of this subcommittee, I am 
going to endeavor to try to see that Members of the Senate who have 
constitutional amendments pending before the subcommittee, have 
a reasonable opportunity of presenting arguments in favor of the 
proposals that they have made. I do think that in view of the fact 
that in the 82d Congress extensive hearings were held upon this pro- 
posal or a similar proposal, and that in the last Congress, the 83d 
Congress, hearings of some 1,300 pages, which are printed, were heard 
and the matter was debated for a long, long time, a great deal of time 
consumed in the discussion of this matter, that we ought to be able to 
have reasonably short hearings. 
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And at a previous meeting of this subcommittee, it was ordered that 
the hearings of last year be incorporated in the hearings by reference 
of the committee this year. 

I am advised by Mr. Smithey, our able counsel, who has been pre- 
paring all of these hearings throughout the years, that we have some 
500 copies of the hearings of last year which will be available to all 
the Senators. 

There are many important measures before the Judiciary Com- 
mittee, and all of us have many, many subcommittees. I personally 
would like to be devoting my time to many other things in which I 
am more interested than in this amendment. But substantial demands 
have been made for hearings. 

There is one matter that perturbs me considerably. That is, that 
this amendment substantially affects the rights and power of this 
President, Eisenhower, and of this administration. This amendment, 
as I interpret it, would substantially diminish and take away the power 
of the President and of this administration in dealing with certain 
international agreements and treaties. 

To me it is a sad commentary upon the record of this administration 
and of this President that, in view of this situation, the present Presi- 
dent and the present administration, after having agreed through 
their State Department to send a witness here to present their view- 
point, do not have a witness to present the viewpoint of the adminis- 
tration and the President directly affected. So far as I know, they do 
not even have anyone here to express any interest in the matter. 

This is administrative direction of the poorest and most unfortunate 
type. But Congress does have its responsibility. 

I would feel inclined—I am going to vote against the motion as 
presented by Senator Hennings. The committee has been polled and 
the committee wants to go on ‘with the hearings for the time being. 

I would feel inclined, if the motion is renewed after two days’ hear- 
ings, to discontinue the hearings for a short time until we can find out 
w hen the present administration is going to be in a position to present 
its viewpoint. 

A vote will now be taken on the motion of Senator Hennings. 
Those in favor say “Aye.” Senator Hennings votes “aye.” Those 
opposed will say “no.” 

Senator Dante. No. 

Senator Dirksen. No. 

Senator Kerauver. With the explanation that I have made, I aiso 
vote “No” at the present time. 

The other member of this subcommittee is Senator Langer, and I 
have no information as to his position. 

Senator Dirksen. Mr. Chairman, in view of Senator Hennings’ 
statement, will the subcommittee invoke a proxy rule under which 
they can vote if they are not here? I am entirely flexible in the 
matter. 

Senator Kreravuver. I felt that we should, in view of Senator Hen- 
nings’ situation this morning, record his vote. I would think that in 


future procedural matters, if a request is made, that the same right 
would be given to all others. 


62805—55-—_2 
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Senator Dirksen. Yes. I am confident that if Senator Langer 
were not detained by official business out of town, he would want to be 
recorded in opposition to the motion. 

Senator Kerauver. I have no information, but I do know that 
Senator Langer is on official business conducting another hearing for 
a subcommittee of which I am chairman also, the Juvenile Delin- 
quency Subcommittee. 

The chairman desires to make a short opening statement because of 
the interest that has been manifested in these hearings by various 
persons. 

First of all the chairman would like to observe that the so-called 
Bricker amendment, in one form or another, has been before Congress 
almost continuously for the past 4 years. The chairman of this sub- 
committee has taken a position on the amendment, just as every Mem- 
ber of the Senate, with the possible exception of some of those just 
elected, have done. 

Despite the chairman’s personal views, which are in opposition to 
the amendment, I want to assure Senator Bricker and the other pro- 
ponents that every effort will be made to give both sides balanced 
representation in the presentation of arguments pro and con. 

In the scheduling of the first day’s hearings, it was the purpose of 
the chairman to present a balanced opening to these hearings. Sena- 
tor Bricker was invited to present his case for the amendment. Secre- 
tary of State Dulles was invited to present the administration’s op- 
position. When the White House chose to delay presentation of the 
administration’s case and advised that the Secretary was not pre- 
pared, the chairman then sought another witness whose views parallel 
those held and expressed by the administration at previous sessions. 

The chairman wishes to express his personal thanks to Mr. John V. 
Duncan, chairman of the Committee on International Law of the Asso- 
ciation of the Bar of the city of New York, for appearing here today 
instead of tomorrow, as originally scheduled, to present the views of 
those opposed to the amendment in the absence of the Secretary of 
State. 

It is unfortunate that we have to go outside of the administration to 
find someone to present the administration’s viewpoint, but that is 
the situation. 

Because of certain statements which have appeared in the press, 
however, I feel it incumbent upon me as chairman of this subcommittee 
to submit several documents for inclusion in the record which bear 
upon the withdrawal of the Secretary’s name from the list of those 
to be heard. First of all, I would like to submit a copy of the letter 
dated April 11 which was sent to each of the Departments of Govern- 
ment who were represented at the hearings in the 83d Congress. And 
those Departments are the Department of State, the Department of 
the Treasury, the Department of Commerce, the Foreign Operations 
Administrator, Mr. Stassen, the Attorney General, and the Secretary 
of Defense. This letter will be incorporated in the record, which mere- 
ly tells about the amendment, and tells when the hearing will begin, 
and says that we would appreciate their appearing or submitting a 
statement. It will be included in the record, in the event they cannot 
appear. 
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(The letter referred to is as follows:) 

APRIL 11, 1955. 
Hon. HrerBeRt BROWNELL, 
The Attorney General, Washington, D. C. 

Dear Mr. ATTORNEY GENERAL: As Chairman of the Standing Subcommittee on 
Constitutional Amendments of the Committee on the Judiciary, I have scheduled 
hearings on S. J. Res. 1, a resolution proposing an amendment to the Constitu- 
tion of the United Stataes relating to the legal effect of certain treaties and other 
international agreements. The hearings will begin Wednesday, April 27, 1955, 
at 10 a. m., in Room 424, Senate Office Building. 

While I recognize the many demands upon your time, I hope that you will 
find it possible to testify before the subcommitee. If you desire to appear, would 
you give me some indication of the date or dates convenient for you. If you can- 
not appear, you might wish to submit a statement for inclusion in the record. 

In anticipation of an early reply, I shall withhold preparing a schedule of wit- 
nesses until I hear from you. 

With kindest regards, I am 

Sincerely, 
Estes KEFAUVER. 

Senator Kreravuver. Following this, I would like to submit for the 
record a letter dated April 13 which I received from the Honorable 
Thruston Morton, Assistant Secretary of State, indicating that the 
Secretary of State would be ready to testify today. 

This simply says: 


The Secretary has asked me to advise you that he will be happy to appear, 
April 27, before the Standing Subcommittee on Constitutional Amendments of 
the Committee on the Judiciary, on S. J. Res. 1. I understand that you will wish 
him to appear at 10:45 a. m. 

Sincerely yours, 


TurRusTon B. Morton. 
(The letter referred to is as follows :) 


DEPARTMENT OF STATE, 


Washington, April 13, 1955. 
The Honorable Estes KEFAUVER, 


United States Senate. 

DEAR SENATOR KEFAUVER: The Secretary has asked me to advise you that he 
will be happy to appear, April 27, before the Standing Subcommittee on Con- 
stitutional Amendments of the Committee on the Judiciary, on S. J. Res. 1. I 
understand that you wiil wish him to appear at 10: 45 a. m. 

Sincerely yours, 
TiRusTON B. Morton, 
Assistant Secretary. 


Senator Kerauver. Following this, I would like to insert the letter 
dated April 21 which I received signed by the Honorable Herbert 
Brownell, Jr., the Attorney General of the United States, in which 
he indicated that he would be glad to appear on April 28 and testify. 

(The letter referred to is as follows :) 


OFFICE OF THE ATTORNEY GENERAL, 
Washington, D. C., April 21, 1955. 
Honorable Estes KEFAUVER, 
Chairman, Standing Subcommittee on Constitutional Amendments of the 
Committee on the Judiciary, United States Senate, Washington, D. C 

Dear SENATOR KEFAUVER: I appreciate your invitation to testify in the hearings 
to be conducted by the subcommittee on S. J. Res 1. 

I understand that the Secretary of State is scheduled to testify on April 27 
and that it would be convenient for the subcommittee to schedule my testimony 
for the 28th. I should be glad to appear on that day. 

With kindest regards. 

Sincerely, 


HERBERT W. BROWNELL, Jr., 
Attorney General. 
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Senator Krrauver. Following this I would like to submit for the 
record, copy of the letter dated April 15 received from the Honorable 
Harold Stassen, Director of the Foreign Operations Administration, 
indicating that he would be out of the country during this week and 
therefore could’ not appear and testify. 

(The letter referred to is as follows :) 

FOREIGN OPERATIONS ADMINISTRATION, 


OFFICE OF THE DIRECTOR, 
Washington 25, D. C., April 15, 1955. 


Honorable EstEs KEFAUVER, 
United States Senate, Washington, D.C. 

DEAR SENATOR KEFAUVER: This will acknowledge receipt of your letter of April 
11th relative to the hearings on 8. J. Res. 1 scheduled to begin on Wednesday, 
April 27, 1955. 

y do not expect to be in Washington during the week of April 25th, and would 
prefer to let you know at a later date relative to my ability to testify at a mu- 


tually convenient time. 7 ; I 
I wish to assure you of my desire to cooperate with the committee in any 


way possible on this matter. 
Sincerely yours, 
HARo_p BE, StTassen. 

Senator Kerauver. I should also like the record to show that the 
staff of this subcommittee has spoken on two occasions with a repre- 
sentative of the Department of Defense who indicated the Depart- 
ment’s readiness to forward a statement of its position to this sub- 
committee during this week. 

In view of these several communications formally and informally 
received by the subcommittee, I shall comment only briefly on the 
matter, since the record will speak for itself. The advice given my 
administrative assistant, Mr. Wallace, last Friday was that the appear- 
ance of all administration witnesses would be delayed until the latter 
part of the hearings on the grounds that they would not be prepared 
to testify. As I have indicated to the press earlier, I resent this inter- 
ference with the functioning of a congressional committee. 

It will be difficult to continue long with these hearings, involving 
as they do the basic questions of the powers of the Presidency, until 
the administration has presented its current position. What course 
the hearings will take after the witnesses for the first 2 days have 
appeared, in the absence of the administration witnesses, will be a 
subject for determination by the subcommittee. It will be of assist- 
ance to the subcommittee in determining the future course of hearings 
if we could ascertain from the State Department, or the White House, 
as to when the administration will be prepared to present its case. 
Therefore, the chairman is directing the counsel to seek to determine 
this after today’s hearing is closed. 

The counsel for these hearings will be Mr. Wayne H. Smithey, who 

has handled these hearings on two previous occasions. 
_ Now there is this point that the chairman will try to keep in mind 
in exploring questions raised by the Bricker amendment during these 
hearings, and in line with his desire to keep the hearings on a balanced 
plane throughout. 

That point is that under our constitutional form of government, 
certain responsibilities have been designated to the executive branch, 
others to the legislative and others to the judiciary. 

_In my opinion whether we agree, or disagree, with what an indi- 
vidual executive may be doing with his responsibilities, it should not 





TREATIES AND EXECUTIVE AGREEMENTS 13 


control our judgment as to whether the system should be changed. 
Many proponents of the Bricker amendment in the past have pre- 
sented individual actions of the administrations of former Presidents 
Roosevelt and Truman, with which they disagreed, as arguments for 
amending the Constitution and shifting certain responsibilities in 
the field of foreign policy from the Executive. The present chairman 
happens to disagree with certain actions taken by the present Chief 
Executive with regard to the offshore Chinese islands and with the 
Formosa treaty entered into with Chiang Kai-shek but he recognizes 
that those actions are an Executive responsibility and has not allowed 
them to influence his judgment in connection with the treatymaking 
provisions of the Constitution or with the Bricker amendment. _ 

Therefore, it would be the hope of the chairman that witnesses will 
address themselves to the basic issues involved as much as possible. 

Also, by previous order of the committee, any witness who appeared 
in the last hearings, if he wishes to reaffirm or wishes his statement 
of last year to be his statement this year, will have that privilege. 
If any witness wishes to file a statement supplementing his statement 
of last year, or file a new statement, his statement will be printed in 
the record. 

I would like to call attention of the witnesses to the fact that the 
Legislative Reorganization Act provides that statements must be filed 
with the committee a certain time before the hearings, and that they 
should give a summary in their oral testimony. 

We will not enforce that strictly, but in the interest of shortening 
the hearings as much as possible and at the same time getting all sides 
fully presented, I would ask all witnesses to take that into considera- 
tion, and I hope that organizations, to the extent possible, who wish 
to have their viewpoint presented, will endeavor to select one spokes- 
man for their various organizations. 

Senator Hennings, Senator Daniel, and Senator Dirksen have pre- 
sented the point of view that this general matter is pretty well under- 
stood by the Senators, and we do have a very busy session in this ses- 
sion, and I think even the proponents of the amendment would like 
to get the matter disposed of within as reasonable a time as possible. 

[ am sorry that we have had so many preliminaries this morning. 

Senate Joint Resolution No. 1, filed January 6, 1955, by the dis- 
tinguished Senator from Ohio, Mr. Bricker, will be printed in the 
record at this point. 

(The bill referred to is as follows :) 


[S. J. Res. 1, 84th Cong., Ist sess.] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States, 
relating to the legal effect of certain treaties and other international agreements 


Resolved by the Senate and House of Representatives of the United States of 
imerica in Congress assembled (two-thirds of each House concurring therein), 
That the following article is proposed as an amendment to the Constitution of 
the United States, which shall be valid to all intents and purposes as part of the 
Constitution when ratified by the legislatures of three-fourths of the several 
States: 


“ARTICLE — 
“Section 1. A provision of a treaty or other international agreement which 


conflicts with this Constitution, or which is not made in pursuance thereof, shall 
not be the supreme law of the land nor be of any force or effect. 
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“Sec. 2. A treaty or other international agreement shall become effective as 
internal law in the United States only through legislation valid in the absence 
of international agreement. 

“Sec. 3. On the question of advising and consenting to the ratification of a treaty, 
the vote shall be determined by yeas and nays, and the names of the persons 
voting for and against shall be entered on the Journal of the Senate. 

“Sec. 4. This article shall be inoperative unless it shall have been ratified as 
an amendment to the Constitution by the legislatures of three-fourths of the 
several States within seven years from the date of its submission.” 


Senator Kerauver. I think it would also be helpful if, following the 
printing of Senate Joint Resolution 1 in the record, we also have 
printed the amendment as presented to the Judiciary Committee in the 
last Congress, as reported by the committe, and also the so-called 
George amendment, which was the final amendment voted on by the 
Senate last year. Let them be printed in the record following Senate 
Joint Resolution 1. 


(The bills referred to are as follows:) 


[S. J. Res. 1, 83d Cong., 1st sess.] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States 
relative to the making of treaties and executive agreements 


Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled (two-thirds of each House concurring therein), 
That the following article is proposed as an amendment to the Constitution of 
the United States, which shall be valid to all intents and purposes as part of the 

Sonstitution when ratified by the legislatures of three-fourths of the several 
States: 
“ARTICLE — 


“Section 1. A provision of a treaty which denies or abridges any right enum- 
erated in this Constitution shall not be of any force or effect. 

“Sec. 2. No treaty shall authorize or permit any foreign power or any interna- 
tional organization to supervise, control, or adjudicate rights of citizens of the 
United States within the United States enumerated in this Constitution or any 
other matter essentially within the domestic jurisdiction of the United States. 

“Sec. 3. A treaty shall become effective as internal law in the United States 
only through the enactment of appropriate legislation by the Congress. 

“Sec. 4. All executive or other agreements between the President and any 
international organization, foreign power, or official thereof shall be made only 
in the manner and to the extent to be prescribed by law. Such agreements shall 
be subject to the limitations imposed on treaties, or the making of treaties, by 
this article. 

“Sec. 5. The Congress shall have power to enforce this article by appropriate 
legislation. 

“Sec. 6. This article shall be inoperative unless it shall have been ratified as 
an amendment to the Constitution by the legislatures of three-fourths of the 
several States within seven years from the date of its submission.” 


[S. J. Res. 1, 83d Cong., 1st sess.] 
(Omit the part struck through and insert the part printed in italic] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States relative to the 
making of treaties and executive agreements 


Resolved by the Senate and House of Representatives of the United States of America 
in Conqress assembled (two-thirds cf each House concurring therein), That the follow- 
ing article is proposed as an amendment to the Constitution of the United States, 
which shall be valid to all intents and purposes as part of the Constitution when 
ratified by the legislatures of three-fourths of the several States: 
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“ARTICLE — 


‘‘Spepron +. + previsien ef # treaty whieh denies or abridges any richt ent 
merated in this Constitution shell net be ef any foree or effeet- 
t+Bee: 2 Ne trenty shal eutherize oF pert amy fereten power or any Hite 
notional organisation te supervise; control; or adjudicate rights of eitinens of the 
Blt 





he stthteet te the HetHtetts Hitpesed eH tHettttes: or the making of treaties; by this 
aetiedes 


‘fue: fr “Fhe Congress shell have power to enforce this article by appropriate 


















Spe: 6: Phos settede steed be pet eritioe Hite Hs betdt Leta beet pete oe 
an amendment te the Constitution by the legislatures ef three-fourths of the 
several States within seven years from the date of its submission— 

“SecrTion 1. A provision of a treaty which conflicts with this Constitution shall 
not be of any force or ae 

“Sec. 2. A treaty shall become effective as internal law in the United States only 
through agrees which would be valid in the absence of treaty. 

“Sec. 3. Congress shall have power to regulate all executive and other agreements 
with any foreign power or international organization. All such agreements shall 
be subject to the limitations imposed on treaties by this article. 

“Sec. 4. The Congress shall have power to enforce this article by appropriate 
legislation. 

“Sec. 5. This article shall be inoperative unless it shall have been ratified as an 
amendment to the Constitution by the legislatures of three-fourths of the several States 
within seven years from the date of its submission.” 

Amend the title so as to read: ‘Joint Resolution proposing an amendment to 
the Constitution of the United States, relating to the legal effect of certain treaties 
and executive agreements.’’ 






[S. J. Res. 1, 83d Cong., 2d sess. ]} 













AMENDMENT Proposed by Mr. Grorce to the joint resolution (S. J. Res. 1) 
proposing an amendment to the Constitution of the United States relative to 
the making of treaties and executive agreements, viz: In lieu of the language 
proposed to be inserted by the committee on page 3, lines 5 to 19, inclusive, 
as amended, insert the following: 


Section 1. A provision of a treaty or other international agreement which 
conflicts with this Constitution shall not be of any force or effect. 

Sec. 2. An international agreement other than a treaty shall become effective 
as internal law in the United States only by an Act of the Congress. 

Sec. 3. On the question of advising and consenting to the ratification of a 
treaty the vote shall be determined by yeas and nays, and the names of the per- 
sons voting for and against shall be entered on the Journal of the Senate. 

Sec. 4. This article shall be inoperative unless it shall have been ratified as 
an amendment to the Constitution by the legislatures of three-fourths of the 
several States within seven years from the date of its submission. 


Senator Kreravuver. Now, Senator Bricker, we are glad to have you 
with us this morning. 









STATEMENT OF HON. JOHN W. BRICKER, A UNITED STATES 
SENATOR FROM THE STATE OF OHIO 






Senator Bricker. Mr. Chairman, I appreciate it, and I appreciate 
the courtesy of the chairman in setting this matter for hearing. I 
am appreciative of the statements as to the burdens upon the members 
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of the Senate. I have a few of my own, but I think this is the most 
important matter that I have to consider, and likewise think that it is 
one of the most important matters that we will have before this Con- 
gress or that we had before the last Congress, and remembering that 
there was within one vote of two-thirds for the George substitute, or 
the George amendment, which I most heartily supported, which con- 
tained a great deal, in fact, the greater portion of the original amend- 
ment as submitted, I think that that fact is proof of the importance of 
this hearing and the amendment. 

Mr. Chairman and members of the subcommittee, more than 3 years 
ago, in September 1951, I introduced in the Senate my first resolution 
to amend the Constitution in order to prevent abuse of the treaty- 
making power. I believe the record of these hearings should show how 
the present text has evolved from antecedent proposals. Accordingly, 
I suggest that the following texts be reprinted at an appropriate place 
in the record: Senate Joint Resolution 102 and Senate Joint Resolu- 
tion 130 of the 82d Congress; the constitutional amendment recom- 
mended by the American Bar Association in February 1952. 

That is just for the purpose, Mr. Chairman, of making the record 
complete, so that we can follow it from its beginning down to the pres- 
ent time. 

Senator Keravuver. Without objection that will be printed follow- 
ing the Senator’s statement. 

Senator Bricker. The language of the amendment has changed: 
the objectives have not. From the very beginning proponents of a 
treaty-control amendment have been striving to achieve in the simplest 
and most effective language these two ends: 

1. A treaty or other international agreement which conflicts with 
the Constitution shall not be of any force or effect ; and, 

2. A treaty or other international agreement shall not become effec- 
tive as internal law except through valid and appropriate legislation. 

At the outset, I should like to pay a well-deserved tribute to law- 
yers who were active in this fight against treaty law long before the 
dangers came to my attention, or to the attention of the Senate. In 
particular, I would like to commend Mr. Frank Holman, past presi- 
dent of the American Bar Association. He began in 1948 to alert 
lawyers and the public, generally, to the danger of international 
agreements being used to subvert the sovereignty and the Constitution 
of the United States. I should also like to commend the lawyers who, 
at great personal sacrifice, have served on the American Bar Associa- 
tion’s committee on peace and law through United Nations. There 
will be some new ones this year who did not appear last year. The 
committee has changed its personnel somewhat. 

Those who oppose any treaty-control amendment have nevertheless 
influenced the writing of the present text. Due in part to their cogent 
arguments, some of the provisions of earlier proposals were found to 
be unduly restrictive or unnecessary. 

Whatever the final outcome, I think we can all derive satisfaction 
from three aspects of this rather historic debate. First, with rare 
exceptions, the debate has been conducted on a high plane with em- 
phasis on legal issues rather than on personalities. Secondly, the 
debate has been nonpartisan in character as evidenced, for example, 
by the voting in the Senate last year. And finally, the general public 





TREATIES AND EXECUTIVE AGREEMENTS 17 


has received a truly liberal education on many basic principles em- 
bodied in the Constitution. 

As I said last year, one superintendent of a high school in my State 
told me there had been more study of the American Constitution last 
year than in his whole experience of many years in schoolwork, and 
that the students in his school were vitally interested in it. I can 
support that by communications to my office and contacts that have 
been made during the time since then. 

Now, the opponents of this amendment say that it would tie the 
hands of the President. That is true in one sense, but untrue in the 
impression intended to be conveyed. The President’s hands are tied 
by the Constitution, particularly by the wise restraints of the Bill of 
Rights. My amendment would also tie the President’s hands, but 
only to the extent that he could not make international agreements in 
conflict with the Constitution nor make one-man laws for the people 
of the United States by executive agreement. Why shouldn’t the 
President’s hands be tied to that extent? Why should the President 
have power to make treaties and other international agreements which 
conflict with the Constitution of the United States? What domestic 
laws should the President have power to make by international agree- 
ments not approved by either House of Congress? I have never heard 
a convincing answer to these questions. 

My amendment would not tie the President’s hands in the sense 
that he could not act promptly in time of emergency or carry out an 
effective foreign policy. In the 1,267 pages of the record of hearings 
on Senate Joint Resolution 1 of the last Congress, you will not find 
one single example, actual or hypothetical, to support the proposition 
that it may be necessary or desirable on occasion for the President 
to make internal law by executive agreement. 

This amendment is no radical innovation. Nor is it a grab for leg- 
islative power at the expense of Executive power. For more than 
a century, four well-recognized limitations on the power to make inter- 
national agreements were thought to exist. Until fairly recent times, 
American Presidents, courts, Members of Congress, and eminent con- 
stitutional lawyers believed that these four safeguards were part of 
the Constitution. And I want toenumerate them : 

1. Treaties and other international agreements cannot authorize 
what the Constitution expressly forbids. 

Many statements to this effect may be found in Supreme Court 
decisions of the last century. Opponents of the amendment cite these 
19th century cases to prove that no amendment is necessary. Decisions 
of the 20th century, though, have opened the loophole in our Consti- 
tution which the pending amendment is designed to plug. 

2. International agreements cannot be used to barter away the sov- 
ereignty and independence of the United States. 

This limitation on the treaty power was recognized during the 19th 
century and reflected in reassuring dicta of Supreme Court opinions. 
That safeguard has been eroded by more recent judicial pronounce- 
ments. Many influential organizations and individuals now hope by 
treaty or by executive agreements to make the United States a minor 
province in some world or regional superstate. 

_ 3. The scope of the treaty power is limited to problems of genuine 
international concern which cannot be adjusted or regulated except 
by negotiation and contract between sovereign nations. 
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Hamilton, Jefferson, and Calhoun were among those—and there 
are ae others—who believed that treaties could not be used to alter 
legal relationships between citizens of the United States or between 
American citizens and their own Government. That is not the law 
today. Now treaties are being proposed by the United States and 
its specialized agencies which seek to regulate our civil and political 
liberties, our economic system, our form of government, and, indeed, 
almost every gamut of human activity. 

Treaties cannot be used to take powers from the States and give 
them to the Federal Government. 

Thomas Jefferson said : 

* * * surely the President and the Senate cannot do by treaty what the whole 
Government is interdicted from doing in any way. 

Jefferson’s interpretation of the Constitution was repudiated in 
Missouri v. Holland (252 U.S. 416 (1920)). Let me say that that 
decision was rendered when 1 was a senior in law school and I remem- 
ber very well the discussion that took place at that time in regard to 
the import of it and the meaning of it—and I might say the dangers 
of the philosophy. 

Senate Joint Resolution 1 would revitalize the four safeguards just 
mentioned and which for more than a century were thought to govern 
treatymaking. Surely no one would contend that P1 residents were 
hamstrung, from the administration of Washington to that of Hard> 
ing: or that the Nation was not fully sovereign during that period; 
or that the Constitution frustrated international cooperation from 
1789 to 1920. Yet all those charges have been leveled against my 
amendment. Those charges will no doubt be repeated in these hear- 
ings—and in the debate. 

The fact remains, however, that my amendment would merely re- 
impose the safeguards on treatymaking which were actually part of 
the Constitution for more than a century—safeguards which were 
emasculated in fairly recent years 

The prime legal issue raised by the amendment is simply this: Can 
a treaty or other international agreement override the Constitution / 
Of course, the founders of our Republic never dreamed that that could 
happen. If the treatymaking power is unlimited, then as Jefferson 
observed, “we have no Constitution.” Nevertheless, no specific pro- 
vision in the Constitution makes it supreme over conflicting treaties. 
Moreover, the records of the Constitutional Convention of 1787 reveal 
no discussion whatever on the question, “Can a treaty or other inter- 
national agreement override the Constitution ?” 

The Constitution says that three kinds of law are supreme. Article 
V I, paragraph 2, describes as the supreme law of the land: 

The Constitution of the United States; 

2 Laws of the United States made in pursuance of the Constitution ; 

and 
Treaties made, or which shall be made under the authority of 
the United States. 

I emphasize in “2” that laws of the Congress must be in pursuance 
of the Constitution and that treaties under “3” are made under the 
authority of the United States. 
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Then article VI goes on to provide that this supreme law of the 
land—all three kinds—shall bind the judges in every State: 
any Thing in the Constitution or Laws of any State to the Contrary notwith- 
standing. 

Article VI, therefore, does not deal with the problem of relative 
supremacy as between the Constitution and treaties. Acts of C ongress 
were subordinated to the Constitution by the requirement that they 
be made “in pursuance thereof.” That phrase could not be used in 
connection with treaties without invalidating treaties made prior to 
the adoption of the Constitution. No provision of the Constitution 
was more fully discussed in the Convention nor the subject of more 
drafts than what finally emerged as paragraph 2 of article VI. All 
of the discussion, however, concerned what kinds of law should be 
binding on the States and how respect for such law should be secured. 
The nature and extent of the treaty power were left to implication. 

I have already mentioned the implied limitations on the treaty 
power which were developed in the last century and respected until 
1920. Then came the famous case of Missouri v. Holland. That case 
opened up the loophole which Senate Joint Resolution 1 is designed 
to plug. To conserve the time of this committee, I shall not relate the 
facts or the background of that litigation. Iam sure that Judge Orie 
Phillips, or others of the committee of the American Bar, will discuss 
that case in considerable detail. 

In Missouri v. Holland, Mr. Justice Holmes referred to article VI 
providing that laws of the United States in order to be the supreme 
law of the land must be made “in pursuance” of the Constitution, 
while treaties become such supreme law if “made under the authority 
of the United States.” Justice Holmes was the first judge to assign 
any legal significance to this difference in language. This difference 
led Holmes to the conclusion that while “acts of Congress are the 
supreme law of the land only when made in pursuance of the Consti- 
tution,” it was open to question whether the authority of the United 
States means “more than the formal acts prescribed to make the Con- 
vention,” which are the negotiation of treaties by the President and 
ratification by two-thirds of the Senate present and voting. 

And Missouri v. Holland, in turn, led the late Chief Justice Hughes 
to say to the American Society of International Law in 192 9 that 
he was unwilling to give an opinion that there was any implied 
limitation on the - treatymaking power—that the Supreme Court had 
intimated that there was none. 

Next came the decision of the Supreme Court in U/nited States v. 
Curtiss-Wright Corp. (299 U. S. 304), decided in 1936. Mr. Justice 
Sutherland declared that the power to make treaties and other inter- 
national agreements is not derived from the Constitution at all, but 
is an inherent power springing from the fact of sovereignty. It is 
hard to see how a power not bestowed by the Constitution can be cir- 
cumseribed by implied constitutional limitations. The dicta in the 
Curtiss-Wright case cannot be dismissed as unimportant. Suther- 
land’s sweeping observations have been cited so frequently and favor- 
ably by the courts and by Government lawyers so to have attained 
the force and dignity of a constitutional landmark. 
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In United States v. Pink (315 U. S. 203 (1942)), the Supreme 
Court said that an executive agreement became, like a treaty, “the 
supreme law of the land.” The Court held that the executive agree- 
ment divested creditors of property to which they were entitled un- 
der New York law. Many lawyers believe that the executive agree- 
ment involved in the Pink case deprived creditors of their property 
without due process of law. Prof. Philip C. Jessup made the follow- 
ing comment on the Pink case, and I quote from him in his book: 

From the point of view of our constitutional law, the decision may well mark 
one of the most far-reaching inroads upon the protection which it was sup- 
posed the Fifth amendment accorded to private property (36 American Journal 
of International Law 282 (1942) ). 

After the Holland, the Curtiss-Wright, and the Pink cases were 
decided, experts in the field of international and constitutional law 
began to reappraise the treatymaking power. Among those who 
made such reappraisal was Mr. John Foster Dulles. Addressing a 
regional meeting of the American Bar Association in Louisville, Ky., 
on April 11, 1952, Mr. Dulles said: 

The treatymaking power is an extraordinary power, liable to abuse. Treaties 
make international law and also they make domestic law. Under our Constitu- 
tion, treaties become the supreme law of the land. They are, indeed, more 
supreme than ordinary laws for congressional laws are invalid if they do not 
conform to the Constitution, whereas treaty law can override the Constitution. 
Treaties, for example, can take powers away from the Congress and give them 
to the President; they can take powers from the States and give them to the 
Federal Government or to some international body, and they can cut across the 
rights given the people by their constitutional Bill of Rights. 

That is the classic statement on the danger of treaty law. No other 
statement describes so well the dangers which confront us today. 

Now I would like to split the amendment into its component parts, 
and briefly discuss each part in the order of its importance, in my 
judgment. 

(1) An executive agreement which conflicts with the Constitution 
shall not be of any force or effect (sec. 1). 

This is the most important part of the amendment. If executive 
agreements, not approved by either House of Congress, can override 
the Constitution, the President has the power of a dictator. 

(2) A treaty which conflicts with the Constitution shall not be of 
any force or effect (sec. 1). 

The next most important objective is to prevent treaties from over- 
riding the Constitution. Of course, the two-thirds rule affords some 
protection against the making of treaties which conflict with the 
Constitution, because every Senator has taken an oath to abide by 
and support the Constitution. No such protection surrounds the mak- 
ing of executive agreements. 

Section 1 would thus insure that the Constitution would set the 
limits on the substance of treaties and not merely prescribe the method 
of their making. 

Section 1 will put treaties and other international agreements where 
they belong—subject to the Constitution and invalid if they either 
conflict with it or are not made, as Federal laws must be, in pursuance 
of it. Any contrary inference from the language of the Constitution 
or from the cases would be impossible. | 

There can be and there should be but one paramount law—the Con- 
stitution itself. Both laws of the United States and all actions of 





TREATIES AND EXECUTIVE AGREEMENTS 21 


the Federal Government should be subject to it. The theory that 
treaties stand on a level with the Constitution itself or can alter or 
amend that Constitution, should not be allowed to develop or to exist. 

(3) An executive agreement shall become effective as internal law 
in the United States only through legislation (sec. 2). 

There must be no possibility of one-man law in the United States 
even though such law does not contravene any express constitutional 
prohibition. The Pink case and related cases have given the President 
legislative power, the dimensions of which are as yet unknown. We 
must repeal the judge-made exceptions to article I, section 1 of the 
Constitution vesting all legislative power in the Congress. 

(4) Legislation to make an executive agreement effective as internal 
law must be valid in the absence of the agreement (sec. 2). 

Executive agreements made by the President and approved by the 
Congress should not be effective to regulate subjects reserved to the 
States by the 10th amendment. The President and the Congress ob- 
viously have such power today since the Pink case held that the Pres- 
ident alone has such power. 

(5) Treaties and executive agreements should not be valid unless 
made in pursuance of the Constitution (sec. 1). 

Testifying in hearings on Senate Joint Resolution 1 two years ago, 
Secretary of State Dulles indicated that a treaty to effectuate internal 
social reforms, even though not in direct conflict with the Constitution, 
would not be one made in pursuance thereof. The Attorney General 
expressed the same opinion when he told the Senate Judiciary Com- 
mittee : 


Our Federal system did not contemplate having treaties deal with matters 
exclusively domestic in their nature. 

Addressing the annual meeting of the American Bar Association 
in September 1953, Mr. Dulles suggested that the treaty power would 


not be exercised in pursuance of the Constitution if it were used in 
the following manner: 


to effectuate domestic reforms, particularly in relation to economic and social 
matters, and to impose upon our country socialistic conceptions which many 


felt were alien to our traditional American ideals. 

The requirement in section 1 that treaties and other international 
agreements be made “in pursuance” of the Constitution will reinforce 
the implied limitation on the scope of international agreements which 
both the Secretary of State and the Attorney General believe to exist. 

(6) A treaty shall become effective as internal law in the United 
States only through legislation (sec. 2). 

_Section 2 would prevent any treaty from being internal law of the 
United States simply by reason of its own existence. There would be 
no more self-executing treaties as domestic law. Legislation would 
be necessary to effectuate a treaty as internal law. 

_Such requirement would place the United States in the same posi- 
tion as most other countries of the world. Only in the United States 
and 2 or 3 other countries can a treaty become domestic law without 
implementing legislation. I ask, Mr. Chairman, that there be printed 
in the record of hearings the address by Sir David Maxwell Fyfe, 
Secretary of State for the Home Department of Great Britain, at the 


American Bar Association meeting last August in Chicago. This 
article proves that the principles of section 2 of my amendment are ir 


force throughout the British Commonwealth. 
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Senator Kerauver. The address of David Maxwell Fyfe—I think 
it is probably better to print these in the appendix so as not to inter- 
rupt the continuity of your remarks. 

Senator Bricker. That‘isentirely satisfactory. 

Senator Kerauver. Without objection, that will be done. 

Senator Bricker (continuing). (7) Legislation to make a treaty 
effective as internal law must be valid in the absence of treaty (sec. 2). 

This part of the amendment would repeal Missouri v. Holland. 

(8) Treaties should not be approved by a mere handful of Senators 
present and voting (sec. 3). 

Section 3 of the amendment requires a yea-and-nay vote on treaties, 
thus insuring the presence of at least 49 Senators. 

The nature of the opposition to any limitation on the treaty power 
has been revealed in the current debate on United Nations Charter 
revision. To be sure, many advocates of world government seek that 
end only through formal amendment of the C onstitution of the United 
States. I have many times commended such people for the respect 
they have shown for the spirit of our Constitution. In addition, I 
have always recognized that many sincere and high-minded people 
who oppose my amendment are not attracted by the world govern- 
ment idea. The fact remains, however, that the primary source of op- 
position comes from those who seek to set aside the American Declara- 
tion of Independence and nullify many of our constitutional 
protections. 

This has been made clear in the hearings before the Senate Foreign 
Relations Subcommittee on United Nations Charter Revision. 

Our Declaration of Independence would necessarily become a mean- 
ingless document and a historical relic if the United States were ever 
reduced to a province in any form of Federal world government. This 
recommendation, however, has been presented time and time again to 
the Senate Foreign Relations Subcommittee in the form of amend- 
ments to the Charter that would destroy the independence of the 
United States. Any Charter amendments that may be adopted at 
any U. N. Charter review conferences would no doubt be regarded as 
treaties, and hence would require the advice and consent of the Senate. 
If any such amendments that may be adopted undermine the concept 
of national sovereignty, they can, under our present Constitution, and 
the decisions, be made effective by the action of two-thirds of the 
Senators present and voting at any time over the next hundred 
years. We must, therefore, have a constitutional amendment that will 
assure the American people an opportunity to pass judgment on any 
revision of the United Nations Charter that comprises or undermines 
the independence of the Republic. 

A number of world government enthusiasts advance the reactionary 
theory that the United Nations Charter should be amended, if neces- 
sary by inter pretation rather than by formal amendment. This theory 
is advanced in staff study No. 2 of the Senate Foreign Relations Sub- 
committee on United Nations Charter Revision. In fact, the authors 
of that remarkable document maintain that the Charter, without the 
advice and consent of the Senate, has already been validly and snbstan- 
tially amended. This is what they say: 

We are by no means examining the Charter that was drafted in San Francisco 


in 1945. We are examining the Charter of 1954 as it has been amplified by 
custom and usage, resolutions of the various U. N. organs, and treaties * * * 
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That the U. N. Charter can be amended without Senate approval is 
the most illiberal and reactionary proposition ever advanced in a Sen- 
ate document. It is based on the wholly false premise that the United 
Nations Charter is a world constitution. The United Nations Charter 
is, Mr. Chairman and members of the committee, a treaty. The Senate 
advised and consented to its ratification in 1945. I shall never stop 
insisting that the United Nations Charter and all other treaties to 
which the United States is, or may become a party, are contracts rather 
than constitutional documents. That was the sense in which the 
Founding Fathers used the word “treaty” in the Constitution. 

For example, Hamilton explained the treaty power in the Federalist, 
No. 75, as follows: 

The power of making treaties * * * relates neither to the execution of the 
subsisting laws, nor to the enaction of new ones. * * * Its objects are contracts 
with foreign nations, which have for force of law, but derive it from the obliga- 
tions of good faith. They are not rules prescribed by the sovereign to the sub- 
ject, but agreements between sovereign and sovereign. 

To repeat, the advocates of world government seek to repeal the 
American Declaration of Independence. Some would do it by amend- 
ing the United States Constitution. others seek the approval of the 
Senate on U. N. Charter amendments, while still others hope to reach 
world government by informal amendment of the United Nations 
Charter. 

Let me say here, that I have no objection to any person becoming a 
protagonist of any change that he wants to in the Constitution of 
the United States if it goes before the American people, as this 
amendment -will, by approval of two-thirds of the Senate and the 
House, and through ratification of three-fourths of the States of the 
Union. But I do not want it done by informal amendment of the 
United Nations Charter. 

The end result is the same—the United States would cease to be a 
sovereign, independent nation. When independence is destroyed, 
our liberties are destroyed at the same time. That is one of the most 
important reasons why we need a constitutional amendment safeguard- 
ing the power to make treaties and executive agreements. 

At the same time I first proposed a constitutional amendment to 
safeguard the exercise of the treatymaking power, I said that the 
sovereign and the Constitution of the United States were at stake. In 
fact, they were imperiled. The danger is just as great today as it was 
then. 

That, Mr. Chairman and members of the committee, is the reason 
why I have resubmitted this resolution. I know of the great support 
of the American public for the amendment, and I know also of the 
great support that there is for the amendment in the Senate and House 
of Representatives, that it be submitted to the States for ratification. 
I know of no provision of the Constitution which more carefully safe- 
guards the rights of the American people than the amendment section. 
I want the amendment section to be complied with, not only with this 
amendment, but with any other change that might take place in the 
fundamental law of our land. 

[ want to thank the chairman and members of the committee for 
their attention. There are others who will testify more in detail on 


the various provisions of the amendment and the cases which are 
involved in it. 
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Senator Krravuver. Senator Bricker, you have made a forceful and 
persuasive statement, as you always do in support of the side of this 
controversy that you have taken, and in support of your amendment. 

Senator Dirksen, any questions? 

Senator Dirxsen. I have no questions, Mr. Chairman, having 
labored with this matter for a good many years. But I do believe for 
the record that I should like to utter a note of commendation for 
the crusading zeal and spirit of Senator Bricker, who almost single- 
handedly undertook this job a good long time ago, and by dint of hard 
personal effort in all sections of the country has alerted the American 
people to the necessity of this change. 

I share the conviction that he entertains, and I think the country 
owes him a debt of gratitude, and I share also his feeling that this 
matter is of such import that it richly deserves the attention of the 
country and should be submitted to the States. 

I can think of no more salutary tonic for the country than in all 
sections to have debates before the legislatures or the conventions that 
may be convened for the purpose of ratification. It will add a healthy 
tone to the thinking of the country, and I believe in a rather tumul- 
tuous period reorient us to the Constitution as nothing else would do. 

Senator Bricker. I thank the Senator. 

Senator Krerauver. Senator Daniel? 

Senator DanteL. Mr. Chairman, I have no questions, but I, too, 
want to compliment Senator Bricker on his long and persistent work 
on this subject. 

I agree that it is one of the most important matters facing us here 
in the Congress and in our country. I think it is an important matter 
for those of us to consider who believe in international cooperation. 
And on the floor of the Senate last year I spoke to that point. 

I belong to two international law associations. I believe in coopera- 
tion with other nations. I believe that one thing that can hurt us the 
most and deter us the most in cooperating with other nations through 
international councils would be to leave this issue unsettled, because 
there are many sincere people in this country who fear anything that 
might be done or agreed upon in international councils so long as there 
is any possibility that the Supreme Court of this country might hold 
that those agreements can supersede the Constitution and the Bill of 
Rights. 

Now, whether the fear is well founded or not, it is certainly there 
in the minds of many of our people, many international lawyers as 
well as constitutional lawyers of this country. I believe from that 
angle I want to express again here at this meeting that those of us 
interested in cooperation with other nations and agreements in the 
proper field of international law, should study this matter and try to 
come to some settlement of the issue, which will remove this issue from 
the place that it is taking today in holding back and discouraging a 
lot of people of the country from supporting and participating in 
international cooperation. 

Senator Bricker. Mr. Chairman, may I comment very briefly on 
what has been said ? 

Senator Krerauver. Very well, Senator Bricker. 

_ Senator Bricker. I want to thank the Senator from Texas and the 
Senator from Illinois. I have long felt that nothing would give 
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greater support to our international relationships on the part of the 
people of this country than the passage of this amendment. 

As you say very well, Senator Daniel, the American people are 
alarmed and afraid of what might happen to their constitutional 
guaranties of liberty. I have traveled widely over the world and have 
been in many nations, and, of course, my name has been attached to 
this, and the representatives of many foreign nations have discussed 
it with me, and immediately upon hearing my name would ask if I 
were the one that was interested in this amendment. 

Not yet have I heard a representative of a foreign nation in any 
way say that he was opposed to the United States doing this. In 
practically all of them they have the same situation that this amend- 
ment would bring about in our country. And the American people 
would give greater support to treaties, for instance, as we would in 
the Senate, if we felt that there was no danger at any time of the 
courts of the country saying that those were internal law and affected 
the rights of our people or might take away any of their rights 
guaranteed under the Constitution and the Bill of Rights. 

I for one do not want in any way to interfere at this time of tension 
in the world with the authority of the President in international 
affairs. I want to strengthen it, and I think thys amendment will 
strengthen his position and give him more support, whoever the 
President might be, from the American people. 

I want to thank the Senator from Texas for bringing up that state- 
ment. 

Senator Dirksen. Mr. Chairman, may I be indulged one additional 
comment? It will be very short. 

Senator Kreravuver. I want plenty of time, but I do want to give Mr. 
Duncan a chance to be heard. 

Senator Dirksen. Yes. 

Senator Keravver. All right, Senator Dirksen. 

Senator Dirxsen. I think the Senator from Texas particularly will 
bear me out that whenever a nomination for the United States 
Supreme Court is submitted to this committee, this issue is going to 
arise. We had it in connection with the submission of the name of 
John Marshall Harlan. I recall so well the interrogations and the 
cross-examination. I recall also the testimony of numerous witnesses 
who appeared. 

But it did not involve particularly this nomination. What was in- 
volved was the very proposal submitted by the Senator from Ohio, 
and I said as much on the floor of the Senate. 

A person on the Supreme Court can only interpret whatever powers 
are there and what the language says. And so long as this matter 
remains vague and obscure, there is no use of impeaching the credi- 
bility or the viewpoint of a nominee for the Supreme Court. He 
must do what his conviction impels him to do when he reads the 
language. And very notably, of course, we were discussing the Sioux 
City cemetery case, wherein an averment was made in the brief sub- 
mitted to the Iowa Supreme Court that here was an encroachment 
upon certain guaranties in two articles in the United Nations Charter. 


What shall a Justice of the Supreme Court do except to interpret 
what is there? 


62805—55——_3 
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So it is our responsibility, I think, to make it clear, and I thoroughly 
share the view expressed by the Senator from Texas. 

That is all. 

Senator Kerauver. Senator Bricker, I would like to ask only 1 or 
2 questions. 

Senator Bricker. Yes, sir. 

Senator Krrauver. Senator Bricker, I have Senate Joint Resolution 
1 of the last Congress, as reported by the committee 

Senator Bricker. Yes, sir. 

Senator Keravuver. Section 2 of which is— 

A treaty shall become effective as internal law in the United States only 
through legislation which would be valid in the absence of treaty. 

Senator Bricker. Yes. 

Senator Kerauver. What do you conceive to be the difference be- 
tween section 2 of last year’s amendment and section 2 of this year’s 
proposal ? 

Senator Bricker. The change this year has not been of great con- 
sequence so far as internal legislation is concerned. If the Senator 
will remember, at the time of the debate in the Senate, there was a 
statement made that that clause, which became known as the “which” 
clause, would give the States a veto over treaties and take us back to the 
Articles of Confederation. 

Of course, there was no substance in that argument, in my judgment. 

Senator Kerauver. I was just asking the difference. 

Senator Bricker. That was the reason that it was changed, and the 
present section would require that the Congress enact a law if you are 
going to change the internal law of the country, and not be able to do 
it byt treaty and approval of two-thirds of the Senate. 

In other words, it validates article I of the Constitution which says— 
and this is the only place the Constitution says this, in its delegation of 
power—that all legislative power shall be in the Congress of the United 
States. 

I do not think that the President and two-thirds of the Senate pres- 
ent and voting ought to be making domestic law. I think that that 
ought to be a power of Congress. 

Senator Krerauver. Senator, I am trying to get as quickly as I can 
what the difference is in section 2 of last year’s, which had the “which” 
clause, in section 2 

Senator Bricker. Well, it is any implication that there might be a 
veto power on the part of the States. That was eliminated. I do not 
think it was a valid objection. 

Senator Krerauver. In other words, there is no substantial difference 
in section 2 of last year’s and section 2 this year? 

Senator Bricker. Not between what we intended it to be. But there 
is a great difference between what we got in this amendment and what 
it was contended in the Senate the “which” clause would do. 

Senator Keravuver. In section 3 of the amendment of last year, 
you 

Senator Bricker. That was in regard to Congress having the power 
to regulate all executive agreements. That is not in here. 

Senator Kerauver. And you have endeavored to include that in see- 
tion 1 of last year ? 
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Senator Bricker. No. It is not in there, as long as the executive 
agreement does not violate the terms of the C onstitution, or if it is 
made in pursuance of the Constitution. 

Senator Keravver. Section 1 last year was: 

A provision of a treaty which conflicts with this Constitution shall not be of 
any force or effect. 

Section 1 this year is 

Senator Bricker. It includes international agreements, yes, sir. 

Senator Keravuver (reading) : 

A provision of a treaty or other international agreement— 








Senator Bricker. That is section 3 

Senator Kerauver. Then you have added in section 1 this year, “or 
which is not made in pursuance thereof.” 

Senator Bricker. That is right. 

Senator Krrauver. So you have endeavored, as I take it, to deal to 
some extent with the subject matter of section 3 in your amendment 
last year, in section 1 here. 

Senator Bricker. That is right. Last year it said “All such agree- 
ments shall be subject to the limitations ‘imposed on treaties by this 
article.” which is section 1 and section 2, 

This year we have put them both in section 1, but still the import is 
the same, that executive agreements shall not become inter nal law in 
the country. 

Senator Keravuver. So, Senator Bricker, with some refinements and 
shifting of language 

Senator Bricker. I think, to make it clearer; yes. 

Senator Keravuver. The amendment this year is substantially the 
same as the amendment which was 

Senator Bricker. The purpose of it is the same; yes. 

Senator Kerauver. Well, the effect of the amendment this year is 
substantially the same as that reported by the committee last year; is 
that. correct ? 

Senator Bricker. To a large degree, yes; except section 2 in regard 
to the Congress. Lawyers feel that Congress has that power under 
the “necessary and proper” clause, but that is not necessary for us to 
decide at this time. As long as executive agreements do not override 
the Constitution and do not become internal law, I think the other is 
unnecessary. 

Senator Kerauver. Thank you, Senator Bricker, We will, of course, 
be glad to have you sit with the committee as much as you can. 

Senator Bricker. Thank you very much. I appreciate that oppor- 
tunity. I would like to sit through the hearings if I may be permitted 
to do so. 

Senator Kerauver. Mr. John V. Duncan. 

Mr. Duncan, you are chairman of the committee on international 
law of the Association of the Bar of the City of New York? 

Mr. Duncan. Of the city of New York. 

Senator Keravuver. Is that correct? 

Mr. Duncan. I am. 

Senator Kerauver. In your statement, do you tell the consideration 
that the Association of the Bar of the City of New York gives to mat- 
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ters of this kind and the study it has given to the so-called Bricker 
amendment? And will you identify your familiarity and study that 
you have given to this proposition ? 

Mr. Duncan. I shall be very glad to. 


STATEMENT OF JOHN V. DUNCAN, CHAIRMAN, COMMITTEE ON 
INTERNATIONAL LAW, THE ASSOCIATION OF THE BAR OF THE 
CITY OF NEW YORK 


Mr. Duncan. At the outset, I would like to submit for the record— 
I have already given your committee copies—the report which the 
two committees of the bar association which acted on this have made. 
One is the committee on Federal legislation and the other, the com- 
mittee on international law. 

Senator Keravuver. Let us see if we can get a little better order in 
the committee room before you proceed, sir. 

May I see the report, sir ? 

Mr. Duncan. The title of our report is “A Continued Defense of 
the Constitution Against the Bricker Proposals.” 

Senator Keravuver. Without objection, the report of the Associa- 
tion of the Bar of the City of New York, which is joined in by what 
association, Mr. Duncan ? 

Mr. Duncan. It is two committees of our association, the com- 
mittee on Federal legislation and the committee on international law. 
The two committees jointly studied it and reported it. It is a joint 
unanimous report. 

Senator Keravuver. And what is the date of this report ? 

Mr. Duncan. February 22, 1955. 

Senator Keravver. It will be printed in the appendix of the record. 

Will you proceed, Mr. Duncan. 

Mr. Duncan. Senate Joint Resolution 1 is a proposed constitutional 
amendment—— 

Senator Kerauver. Now, Mr. Duncan, before you get into this, how 
long have you been a practicing lawyer, and who are you with? 

Mr. Duncan. I was admitted to the Bar of the State of New York 
in 1929. My firm is Patterson, Belknap & Webb. 

Senator Eeewaecis, And you are a member of the firm ? 

Mr. Duncan. I am a member of the firm. The address is 1 Wall 
Street, New York. 

Senator Keravver. Are you an officer of the Association of the Bar 
of the City of New York? 

Mr. Duncan. No. I am chairman of the committee on interna- 
tionallaw. ‘That is my only title. 

Senator Kerauver. How many members are on that committee? 

Mr. Duncan. Sixteen. 

Senator Kerauver. Has this proposal and the proposal last year 
been studied by this committee ? 

Mr. Duncan. It has. The membership of this committee is slightly 
different. It changes about one-third every year, but in effect it stays 
the same. 

Senator Kerauver. And that is the committee on international law? 

Mr. Duncan. International law. 

Senator Keravuver. And what is the other committee, and how many 
members are on it ? 
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Mr. Duncan. The committee on Federal legislation has 22 members, 
including the chairman. 

Senator Kerauver. And this represents the viewpoint of that com- 
mittee, too? 

Mr. Duncan. It does. And that chairman—lI am sorry that he could 
not be here today 

Senator Kerauver. Who is that chairman ? 

Mr. Duncan. Mr. Arthur L. Newman. 

Senator Kerauver. And is he a practicing lawyer in New York? 

Mr. Duncan. He isa practicing lawyer in New York. 

Senator Kerauver. What firm is he associated with ? 

Mr. Duncan. He is a member of the firm of Newman & Katz. 

Senator Kerauver. Have you specialized in the study of interna- 
tional law, Mr. Duncan ? 

Mr. Duncan. I have made a study of it in recent years and have 
served on this committee before I became chairman. I also have 
interests that involve international matters. 

Senator Krrauver. How many members of the Association of the 
Bar of the City of New York are there, approximately ? 

Mr. Duncan. I am sorry. I think that is in the record last time, 
Mr. Chairman. I hate to guess exactly. I know it is more than 2,000. 

(Mr. Duncan subsequently informed the subcommittee that the as- 
sociation has 4,400 active members. ) 

Senator Keravuver. All right, Mr. Duncan. We think you are quali- 
fied to present your viewpoint and that of the Association of the Bar 
of the City of New York. So you proceed. 

Mr. Duncan. Yes. I was so directed by my committee. 

Senate Joint Resolution 1 is a proposed constitutional amendment 
which would prohibit or outlaw certain kinds of treaties and other 
international agreements and change our traditional machinery for 
handling many others. But we are opposed to the basic proposals of 
this amendment. Their aim is to redistribute and diffuse the power 
and authority to deal with foreign affairs. 

This current proposal reflects the chief points of the following basic 
preeaan which have been the subject of most of the proposals to 
imit or define by constitutional amendment the scope and operation 
of the treaty power and the power to make executive agreements. 
There are three of those : 

1. Treaties and executive agreements shall not be effective or en- 
forceable as the law of the land unless implemented by legislation, 
Federal or State. 

2. Congress shall be given full constitutional power to regulate 
executive agreements. 

_3. The Constitution shall expressly provide that treaties and execu- 
tive agreements shall not conflict with the Constitution. 

The proposals are either unnecessary or ambiguous, or dangerous. 

The reason is that there are existing limitations on treaties and 
executive agreements. The existing constitutional structure is re- 
markably sophisticated and durable, and a review of its basic features 
should go far toward demonstrating the dangers and follies of tinker- 
Ing with the fundamentals. 

The Federal power as set forth in the Constitution is, of course, the 
sum of the powers delegated by the people of the original States to 
the new central Government. The bulk of these delegated powers are 
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fairly specific in character. These include laying of taxes, coining of 
money, regulation of interstate and foreign commerce. __ 

With respect to treaties, however, the Constitution provides that the 
President— 


shall have power, by and with the advice and consent of the Senate, to make 
treaties, provided two-thirds of the Senators present concur. 


The Constitution further provides: 
No State shall enter into any Treaty, Alliance or Confederation. 


Without the consent of Congress the States are prohibited from 
entering into any agreement or compact with a foreign power. 

Thus, the scope of the treaty power is not confined to enumerated 
areas, but extends to all fields which may be properly the subject of 
negotiations with a foreign country. 

The power to negotiate and make treaties is, under the Constitu- 
tion, a Presidential or executive power subject to the two-thirds ap- 
proval of the Senate. Accordingly, treaties can and do embrace sub- 
ject matters not generally considered within the scope of powers spe- 
cifically delegated to Congress, such as mutual rights of inheritance, 
reciprocal privileges of doing business or engaging in professions, 
wildlife protection, rights of consular officials in settlement of dece- 
dents’ estates, and recognition of debts. 

This broad power is subject to adequate restraints: First, it is sub- 
ject to the requirements of two-thirds senatorial consent; second, the 
Constitution itself. 

The treaty power is limited by the Constitution. The instances in 
which the Supreme Court has had occasion to reiterate the existence 
of such limitations should suffice to convince the most skeptical. A 
noteworthy example is Prevost v. Greneaux (19 Howard 1, 7 (1856) ), 
which is cited in my report, where the Court held that a tax which 
had accrued to a State was not intended to be divested by a treaty. The 
Court said: 

And certainly a treaty, subsequently made by the United States with France, 
could not divest rights of property already vested in the State, even if the words 
of the treaty had imported such intention. 

In another case, Doe v. Braden (16 How. 635, 637 (1853) ), the 
Court said: 

The treaty is therefore a law made by the proper authority, and the courts of 
justice have no right to annul or disregard any of its provisions, unless they vio- 
late the Constitution of the United States. 

Similar language is found in United States v. Minnesota, or I should 
say, not similar language, but a similar idea is found in United States 
v. Minnesota, 270 U.S. 181, at 207, which is 1926. 

Now, the proponents point to Missouri v. Holland (252 U.S. 416), 
as demonstrating a back-door recourse to constitutional evasion, 
whereby the 10th amendment was sidestepped. Without question, 
however, the 10th amendment by its terms is not an independent 
constitutional force in the face of an expressly delegated power, but 
merely reserves to the States or to the people powers not expressly 
delegated to the Federal Government. 

The treaty power is an expressly delegated power and hence has 
not been and cannot be in conflict with the 10th amendment. 

That was the second restraint on treaties. 





TREATIES AND EXECUTIVE AGREEMENTS 31 


The third one is a subsequent statute. A subsequent act of Congress 
will prevail over a treaty in its opertation as internal law. 

Fourthly, there are practical restraints on the Presidential power, 
because Congress has the power of the purse and of investigation. 

Now, turning to limitation on executive agreements, the Constitu- 
tion does not provide in terms for the making of executive agreements. 
Nevertheless, the recognized constitutional framework containing acle- 
quate restraints presently exists within which executive agreements 
operate. Now, these limitations are: First, congressional participa- 
tion. Executive agreements not clearly pertaining to the President’s 
discharge of his exclusive constitutional powers are generally entered 
into pursuant to legislative authority or required legislation for im- 
plementation in their operation. 

Executive agreements made or operating in the absence of con- 
gressional participation generally involve exclusive Presidential au- 
thority such as command of the Armed Forces or diplomatic powers. 

The second restraint on executive agreements is the Constitution 
itself. Constitutional limitations applicable to treaties clearly apply 
to executive agreements. 

Additionally, since unlike the treaty power there is no express ex- 
ecutive agreement powers of the Constitution, an executive agreement 
must nec essarily rest on some independently delegated power, execu- 
tive or congressional. 


There is a recent case in the United States Court of Claims, Seery v. 
United States, January 11, 1955, which stated : 


We think that there can be no doubt that an executive agreement, not being 


a transaction which is even mentioned in the Constitution, cannot impair con- 
stitutional rights. 

Third, prior or subsequent statutes. An act of Congress, provided 
it does not represent an invasion of exclusive executive powers, can 
override a conflicting executive agreement. This is so whether the 
statute is passed before or after the date of the agreement. I think 
that is an interesting differentiation. A congressional statute to over- 
ride a treaty must be subsequent to a treaty. 

Then there are practical restraints again, on the power of the Presi- 
dent, because Congress has the powers of the purse and investigation. 

Now, on proposals to limit or define the subject matter of inter- 
national agreement, the first one is the “which” clause (with or without 
the “which”) that would divide the power to execute our foreign policy 
between the Federal and State Governments. Opposition in the 1954 
Senate debate on the “which” clause was so substantial that it was 
stricken from the amendment under consideration by a 44 to 43 vote 
on Februray 17, 1954. Nevertheless, Senate Joint Resolution 1 con- 
tains a revised version of the “which” clause. Section 2 reads this way: 


A treaty or other international agreement shall become effective as internal 
law in the United States only through legislation valid in the absence of inter- 


national agreement. 

These words are deceptive and dangerous. They would knock 
treaties out of our supremacy clause, and thus set the clock back to 
our impotence under the Articles of Confederation. 

The first clause of these proposals, the so-called non-self-executing 
clause, which I will refer to again, would deprive a treaty or execu- 
tive agreement of all force as law within the United States in the 
absence of legislation. The “which” clause would restrict the power 
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of Congress itself to make a treaty effective as law in the United States 
to the areas in which Congress could legislate in the absence of a 
treaty. 

As to matters falling outside those areas, treaties would be effective 
only to the extent that State legislatures passed the necessary imple- 
menting legislation. This combination of the non-self-executing clause 
and the “which” clause would not only reduce the power of Congress 
to implement a treaty, but would also contract the Federal Govern- 
ment’s present power to make a treaty dealing with any matter prop- 
erly the subject of negotiation with a foreign power. 

For the “which” clause would in effect restrict the scope of our 
treaties to those specific subjects on which Congress had power to make 
laws generally. 

In other words, we could not make a treaty that would be binding 
on the States in a field otherwise reserved tothem. It in effect outlaws 
some types of treaties. Among the treaties which the Federal Govern- 
ment could not have enforced under the “which” clause was the treaty 
ending the Revolutionary War, a treaty giving an alien the right to 
engage in local business, or even a treaty protecting migratory birds. 

With the “which” clause engrafted on the Constitution, the United 
States Government would no longer be able to obtain protection for our 
citizens abroad on such matters as the right to own and inherit prop- 
erty, the right to do business, and the right to collect debts, by offering 
reciprocal protection for aliens here. Such matters have been a tradi- 
tional subject of treaties since the early days of the Republic. 

There is no point in crippling our treaty machinery because a few 
unwise treaties have been drafted, any more than we would revamp 
our legislative procedure because a few unwise bills have been intro- 
duced. 

The best result, it seems to us, will be obtained by considering any 
particular treaty on its own merits and at the proper time. 

The “which” clause would create a vacuum in the Constitution, a 
vacuum where neither the States nor the Nation could make effective 
treaties. 

Let me quote Senator Wiley in commenting on the demise of the 
“which” clause in the 83d Congress: 

It died because it would have resulted in the incredible blunder of returning 
our Nation, the greatest Nation on earth, to a condition of primitive helplessness 


which had prevailed before 1787, before the weak, ineffective Articles of Confed- 
eration were replaced by the Constitution of the United States. 


The next point is the complete authority in Congress to regulate 
executive agreements which would radically alter the present consti- 
tutional balance of power and establish the principle of plenary con- 
gressional power not only over international agreements, but also 
potentially over the entire conduct of foreign relations. 

The making of executive agreements is largely a joint power exer- 
cised by the President and Congress in cooperation, and accordingly 
has for its constitutional basis the combination of their respective pow- 
ers under the Constitution. 

Since in all but a relatively small number of cases involving execu- 
tive agreements of any significance or long duration, the President and 
Congress have acted in concert, it is difficult to define what their sep- 
arate powers might be in the event of a test of power between them. 

Justice Jackson has pointed out some interesting points in the steel- 
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seizure case, in his concurring opinion. I will just briefly touch on 
the highlights : 


1. When the President acts pursuant to an express or implied authorization 
of Congress, his authority is at its maximum, for it includes all that he possesses 
in his own right plus all that Congress can delegate. * * * 

2. When the President acts in absence of either a congressional grant or denial 
of authority, he can only rely upon his own independent powers. * * * 

3. When the President takes measures incompatible with the expressed or 
implied will of Congress his power is at its lowest ebb, for then he can rely only 
upon his own constitutional power minus any constitutional powers of Congress 


over the matter. 

This suggests the difficulty and the undesirability of exact defini- 
tion of their respective spheres of primary authority. 

The attempts to delineate the respective areas in which the Presi- 
dent or Congress enjoys a preeminent position with respect to execu- 
tive agreements must be in very general terms without rigid demarca- 
tions. As Justice Holmes pointed out: 

The great ordinances of the Constitution do not establish and divide fields of 
black and white. 

Any branch of the Government to be effective must have power, 
and power by its very nature is subject to abuse. There would be 
more rather than less risk of abuse in plenary congressional control 
of foreign affairs than there is in the present system with the Presi- 
dent and Congress sharing the power. Whatever independent power 
the President has to make executive agreements is subject to the lim- 
itations which I have previously discussed. I refer particularly to 
the power of Congress to overcome the effectiveness of an executive 
agreement as internal law by subsequent legislation and at least in an 
area within Congress’ expressly delegated powers, by prior legisla- 
tion, and the necessity for congressional implementation of most ex- 
ecutive agreements, including all those requiring the appropriation 
of money. 

The next point is that congressional definition of the respective 
spheres of treaties and executive agreements would be unwise and 
futile. The Constitution diffuses power the better to secure liberty, 
but it also contemplates that practice will integrate the dispersed 
powers into workable government. 

Now, what are the proposals to destroy the self-executing effect of 
international agreements? The self-executing treaties avoid unnec- 
essary duplication of effort, delay and uncertainty in carrying out our 
international obligations. Proposals to eliminate self-executing ex- 
ecutive agreements create more problems than they solve. The bulk 
of executive agreements do involve congressional participation, re- 
quiring congressional implementation for the internal effectiveness of 
all agreements. This presents the possible conflict with the undefined 
but nevertheless existing area of exclusive executive responsibility. 
The President’s power to effect internal law is not as far-reaching as 
the proposals we suggest. 

The case of the United States v. Pink has been cited as evidencing the 
necessity for further constitutional restraint on executive agreements, 
chiefly in the following language, and I am quoting from the opinion: 

A treaty is a “law of the land” under the supremacy clause (art. VI, clause 2) 


of the Constitution. Such international compacts and agreements as the Lit- 
vinov assignment have a similar dignity. 
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In fact, however, the agreement in question was incidental to the 
exercise of a clear Presidential power, that of according recognition 
to a foreign nation, and additionally did not restrict the rights of 
citizens, but rather afforded American claimants against the Soviet 
Union a priority over foreign creditors of a nationalized Russian 
insurance company. 

Finally, the agreement involved congressional cooperation through 
the appointment by joint resolution of Congress of a commissioner 
to determine claims against the Soviet Government to be paid from 
the funds created by the Litvinov assignment as indication of con- 
gressional policy of which the Court took note. 

The Court also stated that they had given careful consideration as 
to whether favoring the United States citizens by giving effect to the 
Litvinov assignment to the disadvantage of foreign creditors violated 
the fifth amendment, and decided that it did not. 

This case certainly should not give any reality to the fear that the 
President can employ an executive agreement as a device for executive 
legislation infringing the individual rights of citizens. 

A further highly practical problem is presented by the inherently 
vague concept of internal law. A constitutional amendment requiring 
legislative authority for all executive agreements operating as internal 
law would raise legal complexities of a serious nature. In addition, 
Congress might thereby well achieve indirectly the plenary control 
over foreign relations that the proposal to permit congressional reg- 
ulation of all executive agreements would give it directly. It would 
be far better to cure any defects by the legislative route instead of 
seeking to alter fundamental constitutional relationships. 

Such legislation would be valid at least up to the point where exclu- 
sive executive authority appeared to be encroached upon. If such 
encroachment occurred, the matter could be resolved by negotiation 
and discussion, or ultimately by the courts. 

Now, as to proposals to assure supremacy of the Constitution over 
conflicting provisions of international agreements, all proposed amend- 
ments to the treaty provisions of the Constitution have included in 
one form or another language to the effect that a provision of a treaty 
which conflicts with the Constitution shall not be of any force or 
effect. The proponents of an amendment of this kind assert that: its 
essential purpose is to settle for all time the alleged issue as to whether 
a treaty can violate the Constitution, particularly provisions of the 
Bill of Rights. 

The opposition has as firmly stated that treaties cannot violate the 
Constitution and that such an amendment is declaratory and serves no 
useful purpose. 3 

_In view of the explicit statements of the Supreme Court, the explicit 
views of distinguished constitutional authorities, going back as far 
as Calhoun, and the fundamental principle of constitutional supremacy 
as established in Marbury v. Madison, there can be no reasonable doubt 
that internal agreements are subject to constitutional limitations. 

Our analysis of section 1 in its various forms and the arguments 
used to support it discloses that there are at least some proponents 
of section 1, in whatever form it appears, who are seeking more than 
merely a clarification of the supremacy of the Constitution over 
treaties. It is also true that our opposition runs deeper than a dis- 
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like of a declaratory constitutional amendment, because it would 
clutter up the Constitution. 

The inclusion in section 1 of the provision that treaties and execu- 
tive agreements must not only not conflict with, but must be made 
in pursuance to the Constitution, adds further to the risk of substan- 
tive change disguised as clarification. A similar provision was in- 
cluded in ‘the compromise proposal originally introduced by Senators 
Ferguson and Knowland last year. Senator Ferguson explained that 
the purpose was to meet criticism, that the supremacy clause of the 
Constitution elevates treaty over ordinary laws. 

This criticism is based on different words used in connection with 
laws on the one hand and with treaties on the other. Laws made in 
pursuance of the Constitution and treaties made under the authority 
of the United States are the supreme law of the land. 

Senator Ferguson attributes the existing language with respect to 
treaties to historical re asons, namely, the desire of the framers to make 
it clear that the treaty of peace with Great Britain which had been 
made prior to the adoption of the Constitution, was to have the same 
status as later treaties. 

Even if we assume that the distinction was based on historical 
reasons, the present language of the Constitution is just as adequate 
now as it was then. Can we be sure that this proposal, if adopted, 
would not produce a substantive change in the treatymaking power ? 

A requirement that a treaty be made “in pursuance” of the Con- 
stitution might be construed as a requirement that it deal only with 
fields over which Congress has power to legislate in the absence of a 
treaty—in other words, that it is a substitute for the “which” clause. 

Alternatively, if this provision merely means that treaties must be 
entered into pursuant to the stipulated constitutional procedure, 
that is, with the advice and consent of two-thirds of the Senators 
present, it is not merely declaratory of existing constitutional prac- 
tice, but repetitive of another explicit provision in the Constitution, 
and an open invitation to the courts to seek some other meaning in 
its provisions. As applied to executive agreements, the provision that 
they must be made “in pursuance” of the Constitution raises a still 
more troublesome question. There is no expressly stipulated consti- 
tional procedure for entering into executive agreements. Accordingly, 
the “in pursuance” clause as applied to executive agreements, if it is 
taken to be a procedural requirement, might well be interpreted by 
a court as making the treaty procedure stipulated in the Constitution 
applicable to all international agreements and thus in effect require 
all international agreements to be submitted to the Senate as treaties. 

Section 1 raises a false issue. When a person not familiar with the 
Constitution hears that an amendment is proposed stating that treaties 
and executive agreements shall not conflict with the Constitution, he 
naturally infers that at the present time treaties and executive agree- 
ments can and do override the Constitution; he assumes that the 
amendment is intended to change the Constitution, not to keep it the 
same. 

Furthermore, he assumes that the opponents of the Bricker amend- 
ment are in favor of the supremacy of treaties and executive agree- 
ments over the Constitution—a completely false assumption. 

In conclusion, I w ould say, “Don’t tinker with the supremacy clause 
of the Constitution.” 
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The proposals would gravely endanger the principle of separation 
and balancing of powers on which our Constitution is based and which 
has proved such a significant contribution to the theory of sound demo- 
cratic government. _. 

The adoption of Senate Joint Resolution 1 would place many im- 
pediments upon the conduct of our foreign affairs and military opera- 
tions and would adversely affect our chances of survival in the modern 
world. 

Thank you. 

Senator Keravuver. Thank you, Mr. Duncan. 

Senator Dirksen ? 

Senator Dirksen. Mr. Duncan, I have only one observation. I 
notice in this statement by the Association of the Bar of the City of 
New York on page 3, in the second paragraph, this language is 
carried : 

Actually, the existing constitutional structure is remarkably sophisticated 
and durable, and a review of its basic features should go far toward demonstrat- 
ing the dangers and folly of tinkering with its fundamentals. 

I thought by way of comment, Mr. Chairman, I would like to read 
just 2 or 3 paragraphs from the edition of Newsweek, August 10, 1953, 
from an article by Raymond Moley. He refers to the Missouri v. 
Holland case and also to some statements made on the floor of the 
Senate by Senator Wiley. 

It appeared that Professor Borchard was at that time the librarian 
of the Supreme Court, and for a long period before Missouri v. 
Holland, and I suppose you are more or less familiar with Professor 
Borchard. 

Mr. Duncan. I know hisname. I have not met him. 

Senator Dirxsen. That is right. He was quite a brilliant constitu- 
tional student. 

Senator Kreravuver. He was professor of constitutional law at Yale 
at one time. 

Mr. Duncan. I went to Princeton. 

Senator Dirksen. When this matter was submitted to the Court, 
the Chief Justice asked Professor Borchard to run this whole question 
down rather carefully, and this stems from Mr. Moley, who has also 
run this down very carefully : 

Then, says Borchard, the Chief Justice, Justice Holmes, the Bureau of Animal 
Industry, and a Senator put their heads together and devised the scheme to open 
a gap in the Constitution. The plan was to get the President and Senate to 


conclude a treaty with Canada and then to get a law passed to give the Federal 
Government power that it did not possess before. The treaty— 


and that was the migratory bird treaty, of course— 


was negotiated and approved. Congress passed the legislation. The Department 
of Agriculture turned its game wardens loose, Missouri resisted the invasion, 
and the case went to the Supreme Court. And Justice Holmes provided a deci- 
sion for the Federal Government in Missouri v. Holland. 


And then for extra emphasis, Mr. Moley has this to say : 


If this was not cooperation—and I use no stronger word—among the courts, 
the — and the Senate to breach the Constitution, I am at a loss for 
words. 


Somebody else evidently has been doing a little tinkering with the 
Constitution, wouldn’t you say ? 
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Mr. Duncan. No, because those words were in the Constitution. 
The words that the treaty was the supreme law of the land were in 
there, and if a treaty was passed, the treaty then overcomes State 

ower. 

Senator Dirksen. You remember the case of Missouri v. Holland 
grew out of this international duck that flew down from Canada and 
got in the way of somebody’s gun down there just about the time the 
game warden came along. That was when the case started, as I recall. 

Mr. Duncan. That is right. 

Senator Dirksen. And then they discovered, of course, that there 
was no such power in the Federal Government. And that is when 
they got heads together and said, “We will fix them. We will get a 
treaty first, and then we wil) implement the treaty with the Migratory 
Bird Act, and then we are sure we can arrest him and make it stick.” 

So I rant pene that out, insofar as I am familiar with the back- 
ground of Missouri v. Holland, to show that there was a little tinker- 
ing going on somewhere besides the legislative branch. But that is as 
far as I want to comment on the matter at this moment. 

Mr. Duncan. May I just answer that momentarily ? 

Senator Keravuver. If you wish to make any reply. 

Senator Dirksen. Yes. 

Mr. Dunoan. I think that Missouri v. Holland is a very good illus- 
tration of the treaty power. Congress, in that case, I recall, had 
already passed a law making it illegal to do this, and the law was held 
unconstitutional. 

Senator Dirksen. That is correct. 

Mr. Duncan. Then when a treaty was made with Canada, Con- 
gress then did acquire the power to do in the State what it did not 
have without the treaty. 

Senator Dirksen. Yes. But there Congress did implement it with 
legislation. 

Mr. Duncan. Yes, that is right. 

Senator Dirksen. Yes. And one of the things that is involved in 
the Bricker resolution is that there are 38 major countries in the 
world—and the United States is not 1 of them—that must implement 
treaties that have the effect of internal law. 

I think, Senator Bricker, I am correct about that. 

Senator Bricker. That is right. 

Senator Dirksen. So we have been trying to put our country on a 
par with the Dominion of Canada, with the British Commonwealth, 
with these other countries. I think that there are only three besides 
the United States that do not require that implementation. And they 
seem to have survived and done extremely well under that provision 
of their laws. 

But we thought it might be advisable for our country, and the 
reason we think that it is advisable, of course, is that it will protect 
the rights of our people. 

Constantly this question arises, Mr. Chairman, about tying the 
President’s hands. 

Senator Keravuver. Senator, I do not want to cut you off, but we 
are getting—— 

Senator Dirksen. I was just finishing. 

Senator Keravver. If we are going to finish with Mr. Duncan this 
morning, we have got to—— 
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Senator Dirksen. I just want to finish this observation. 

Senator Keravuver. Very well. 

Senator Dirksen. I would be the last to tie the President’s hands. 
Lut I think there is a transcendent interest here, and that is the rights 
that are vouchsafed and guaranteed to the people under the Consti- 
tution, and I think that ought to be the primary consideration. 

That is all the comment I have. 

Senator Kreravuver. Do you wish to make any comment, Mr. Dun- 
can ? 

Mr. Duncan. In regard to those 38 countries you mentioned, I 
think that in some of them certainly, the head of the government is 
practically part of the legislature, such as in England, where the 
Prime Minister comes out of the House of Commons, and you have 
really 1 authority there. 

Senator Dirksen. Of course, that would not alter it any, in my 
judgment. 

Mr. Duncan. But you havea different form of government. 

Senator Dirksen. Yes. But it still requires implementing legisla- 
tion. 

That is all. 

Senator Keravver. The difference is that in the parliamentary form 
of government, the authority that makes the treaty also approves it, 
because he is a member of Parliament. 

Is that the situation ? 

Mr. Duncan. Yes. 

Senator Dirksen. It ought to be pointed out that they are only a 
handful of the whole number in the House of Commons, and it stil! 
requires the exercise of legislative authority. 

Senator Keravcver. Senator Daniel, do you have any questions? 

Senator Dantet. Just one. 

Mr. Duncan, you do not contend that domestic law should be writ- 
ten in international councils, such as the United Nations or any other 
international council ; do you ? 

That is, when I say “domestic law,” I mean law respecting the right 
of our citizens among themselves or between themselves and their 
(sovernment. 

Mr. Duncan. If you limited it strictly to that, I would think not. 
But you can have domestic law that has to be part of a treaty. In 
order to work out reciprocal rights with another government, you 
may have to give certain rights to people in States in order to have 
other rights abroad. We want certain rights in France; France might 
have to have certain rights in this country. So the treaty might well 
so provide. 

Senator Daniex. Limited, though ? 

Mr. Duncan. Then the protection is that the Senate should give 
consideration to that provision. 

Senator Dante... Limited to the definition that I use of domestic 
law, that is, laws respecting the rights of individual citizens of this 
country among themselves and as between themselves, and rights with 
respect to our citizens in their own Government, was your answer to 
that that you did not believe that such laws should be written in inter- 
national councils? 

Mr. Duncan. I think that such laws insofar as they would violate 
such things as the Bill of Rights should not be written in that respect. 
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But I think the whole phrase “domestic law” and “internal law” is so 
difficult to define that that is one of the reasons why it was not put 
in the Constitution. 

Senator Dante.. That is why I gave you the definition under which 
I would like to have your reply to that question, so that there would be 
no misunderstanding about it. 

Mr. Duncan. I think if your definition is something that is pro- 
tected by the Constitution, such as the Bill of Rights, ‘then I would 
agree with you, 

Senator Dantev. Well, just in general, do you think it is a sound 
theory that domestic law of the nature that I have talked about should 
be written or undertaken in the United Nations or in international 
councils, or that those matters should be avoided by international 
councils and left to the respective countries themselves ? 

Mr. Duncan. Well, I think in most cases that is true. 

Senator Dantet. Thank you. 

Senator Keravuver. Senator Bricker? 

Senator Bricker. No. I have no questions. 

Senator Keravuver. Mr. Duncan, I would like to ask 1 or 2 questions 
just to see if I get your point of view clearly. 

Do you have before you a copy of Senate Joint Resolution 1% 

Mr. Duncan. Yes. 

cae Krrauver. Referring to the present Senate Joint Resolution 
, as I understand, your position in connection with section 1 is that 
w iu at is provided there is that the provision of a treaty which conflicts 
with the Constitution, that that shall not be valid, that that is the law 
already, and you think that that is unnecessary; is that correct? 

Mr. Duncan. Yes. It is either unnecessary or ambiguous, but I 
think it is the law already. 

Senator Keravver. And that the second part of section 1, in which 
“other international agreements which are in conflict with the Con- 
stitution,” and the new language, “or which is not made in pursu- 
ance thereof, shall not be the supreme law of the land nor be of any 
force or effect,” your position in that connection is that as to those 
international agreements such as the recognition of an Ambassador 
or the giving of reciprocal rights to citizens between nations which 
are peculiarly in the hands of the executive alone, in which Congress 
does not participate, that you feel that that might establish a proce- 
dural matter which would require Senate approval by two-thirds vote 
of even that type of international agreement ? 

Mr. Duncan. Yes, I do. 

Senator Kerauver. Is that your position ? 

Mr. Duncan. Yes. 

Senator Keravver. And in connection with section 2, as I under- 
stand it, you feel that it means the same as section 2 of last year, but 
that the word “which” is just eliminated, but it means the same? Is 
that your position ? 

Mr. Duncan. Yes, exactly. 

Senator Kerauver. And your disagreement with section 2 is that 
this would make it impossible to make treaties or international agree- 
ments in that field in which Congress has no jurisdiction—to wit, those 
matters that are handled at the present time exclusively by States? 

Mr. Duncan. That is right. 
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Senator Kerauver. And by requiring the Congress to approve by 
affirmative legislation all international agreements and treaties; that 
that would include those relating to States in which Congress has no 
jurisdiction; and, therefore, those relating to the States, such as the 
Migratory Bird matter or such as—well, there are quite a number 
of them—would leave a void in our agreement or treatymaking power 
which would mean that it would cease to exist ? 

Mr. Duncan. It would. As a practical matter, it would cease to 
exist, because you could not have 48 States passing those laws. 

Senator Keravuver. I think we have your position there clear. 

Senator Bricker. May I ask just one question ? 

Senator Kerauver. Yes, sir. 

Senator Bricker. I note in the footnote on the first page, as to what 
your resolutions have purported to be, you say that it was approved 
by the annual meeting of the association on May 31, 1952. That was 
the position taken in regard to Senate Joint Resolution 130. Was there 
a vote taken on that? Was it an Aye-and-Nay vote, or a recorded 
vote of any kind? 

Mr. Duncan. There was a vote taken on it. I was not there. I 
was not on this committee at that time. I think the record shows in 
the previous hearings what the vote was. I am sorry that I do not 
know the exact vote, but there were ayes and nays. 

Senator Bricker. What was done in regard to this presentation 
today in the document designated “A Continued Defense of the Con- 
stitution Against the Bricker Proposals”? Was that submitted to a 
vote of your association ? 

Mr. Duncan. No, it was not submitted to the association, but it 
followed through from the previous authority given at the first meet- 
ing, and our first report covered the broad aspects of this. 

Senator Bricker. In other words, you are acting under the original 
authority in your position taken against Resolution 130? 

Mr. Duncan. Yes, that is right, plus the fact that we have also 
submitted copies of these reports each time in the Record which 
has gone out to all the members. 

Senator Bricker. You mean the record of your local bar ? 

Mr. Duncan. Yes. This is printed in the Record that goes out 
each month to members of the bar association. 

Senator Bricker. I think that is all, Mr. Chairman. 

Senator Kerauver. Thank you very much, Mr. Duncan. We ap- 
preciate your appearance here and your statement. 

Mr. Duncan. I am very glad to have this opportunity, Mr. Chair- 
man. 

Senator Keravuver. We have no other witnesses today. Tomorrow 
the committee will meet at 10 o’clock, and I anticipate that probably 
we will have to have an afternoon meeting. In that event, the after- 
noon meeting will be at 2 o’clock. 

The committee will stand in recess until 10 o’clock in the morning. 

(Whereupon, at 12:25 p. m., the subcommittee recessed, to recon- 
vene at 10 a.m. Thursday, April 28, 1955.) 
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THURSDAY, APRIL 28, 1955 


Unirep States SENATE, 
SUBCOMMITTEE ON CONSTITUTIONAL AMENDMENTS 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a. m., in room 424, 
Senate Office Building, Senator Price Daniel presiding. 

Present: Senators Daniel and Dirksen. 

Also present: Senator Bricker; and Wayne H. Smithey, member, 
professional staff, Senate Judiciary Committee. 

Senator Danret. The committee will come to order. 

The chairman has asked me to announce that Secretary of State 
Dulles will appear at 3:30 p. m., May 2, to testify before the com- 
mittee. 

Mr. J. Raymond Tiffany. 


STATEMENT OF J. RAYMOND TIFFANY, GENERAL COUNSEL, 
NATIONAL SMALL BUSINESS MEN’S ASSOCIATION, EVANSTON, 
ILL. 


Mr. Trrrany. I will be very brief. 

My name is J. Raymond Tiffany. I reside in Montclair, N. J., and 
have an office at 25 West 43d Street, New York 36, N. Y. 

I am the general counsel of the National Small Business Men’s 
Association, whose headquarters are at 2834 Central Street, Evanston, 
Ill., and its Washington office at 925 15th Street, NW. 

DeWitt Emery is our president. 

The organization has approximately 12,000 members located in all 
of the 48 States of the United States. 

Our motto is: “eternal vigilance is the price of liberty”—some- 
thing some of our people are prone to overlook in our modern way of 
doing things, and it behooves those of us who are alerted to a given 
situation to be vocal in expressing our views. 

Very few of our people are sensitive to what the constitutional safe- 
guards placed about our welfare are really for, and even a lesser num- 
ber are able to ascertain wherein their rights and these guaranties are 
threatened. 

Whoever dreamed that a President of the United States would 
attempt to seize vast amounts of private property through a strained 
construction of the Constitution and a provision in the United Na- 
tions Charter? Nevertheless he did so and nearly got away with 
it, even obtaining the support of the Chief Justice of the United 
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States and two associate judges. Since that time we have witnessed 
the Potato case, involving another executive agreement. 

We certainly have reason for alarm over the fact that perhaps we 
have not been too vigilant in safeguarding the sacred rights guaran- 
teed to us by our great Constitution. 

With the amazing growth of the executive-agreement technique 
that takes on the cloak of treaties, we need to be ever more vigilant. 

Our Secretary of State, Mr. John Foster Dulles, is reported to 
have said in April 1952: 


Under our Constitution, treaties become the supreme law of the land. They 
are indeed more supreme than ordinary laws, for congressional laws are invalid 
if they do not conform to the Constitution, whereas treaty law can override and 
eut across the rights given the people by the constitutional Bill of Rights. 

I doubt if any of the delegates or consultants to the United Nations 

Conference at San Francisco had any idea that they were formulating, 
nor did the Congress of the United States believe that they were con- 
senting to, the United States becoming a party to an organization 
the provisions of whose charter could be construed to supersede the 
provisions of the Constitution of the United States of America. In 
fact, section 7 of article 2 of the United Nations Charter specifically 
provides that— 
Nothing contained in the present charter shall authorize the United Nations to 
intervene in matters which are essentially within the domestic jurisdiction of 
any State or require the members to submit such matters to settlement under 
the present charter; * * *. 

It was not contemplated that the charter was to supersede or affect 
any of the internal matters of a party thereto. 

One of the expressed objects of the American Bar Association—a 
voluntary association of lawyers of the United States—is to uphold 
and defend the Constitution of the United States and maintain repre- 
sentative government. It is a lawyer’s business to construe laws; 
and when the American Bar Association, through its members, de- 
clares, after considerable study and debate, that it should recommend 
to the Congress of the United States for consideration an amendment 
to the Constitution of the United States in respect to the treaty- 
making powers in order to plug a hole discovered by the Internation- 
alists, then it is truly time for us who otherwise pay little or no 
attention to such things, to become more vigilant and to take every 
measure necessary to see that the treatymaking power of the Senate 
is fortified so that it may not be preempted under the guise of execu- 
tive agreements. 

The National Small Business Men’s Association is in favor of 
Senate Joint Resolution 1, known as the Bricker amendment, and at 
its annual meeting on April 5, 1954, held in Washington, D. C., the 
membership did, after full discussion, adopt the following resolution : 

We recommend the adoption of an amendment to the Constitution of the 
United States to provide: 

1. That no provision of a treaty which conflicts with the Constitution shall 
be of any force or effect. 

2. That no treaty shall be effective as internal law unless implemented by 
legislation which would be valid apart from the treaty. 

3. That Congress shall have the power to regulate executive agreements and 
that such agreement shall be subject to the same limitations as treaties. 

We sincerely and respectfully urge your committee to act favorably 
on Senate Joint Resolution 1 and urge the Congress to pass the same. 
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That completes my statement. 

Senator Danie. Thank you very much, Mr. Tiffany. 

Senator Dirksen, do you have any questions? 

Senator Dirxsen. I do not believe I have any questions. 

Mr. Tirrany. Thank you very much. 

Senator Danret. Thank you very much. 

Mr. Tirrany. Thank you for giving me consideration. 

Senator Dantet. Mr. Dana Converse Backus. 

Mr. Backus. Senator Dirksen, it is a pleasure to see you again. 

Senator Danrev. Mr. Backus, I believe that you are former chair- 
man of the Committee on International Law of the Association of 
the Bar of the City of New York. 

Mr. Backus. That is correct, sir. I am appearing here as an in- 
dividual this morning, an interested citizen who has had occasion 
from time to time to study the situation. 

I am a practicing lawyer in New York City, at 50 Broadway. I 
have prepared a statement which I have filed with the committee 
offices. 

Senator Danret. Would you like for this statement to be made a 
part of the record, or do you intend to follow it? 

Mr. Backus. I would prefer, if it could be made a part of the record. 
i I think I can just hit the highlights of it as I go through. 
3 Senator Danret. Is that satisfactory with you, Senator Dirksen? 

Senator Dirksen. Yes, indeed. 

Senator Dantex. The statement will be made a part of the record, 
and then, Mr. Backus, you will give us such testimony as you might 
desire in summarizing the statement or calling our attention to any 

i portion that you wish to. 
Mr. Backus. Thank you very much Senator. 
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Mr. Backus. I have been connected with the process of studying the 
Bricker amendment for some little time now. I think this started 
in 1952, in a rather intensive way, by a few groups. The process of 
study has spread to other groups, although I do not think any of us 
feel that the process has been completed. 

The process of examination and study has resulted in action against 
the Bricker amendment by such legal organizations as the Bar Associa- 
tion of St. Louis, the Boston Bar Council, the Delaware Bar Associa- 
tion, the New Jersey Bar Association, the Association of the Bar of the 
City of New York, the Oregon State Bar Association, the Philadelphia 
Bar Association, the Queens County Bar Association (New York 
City), and the Topeka Bar Association (Kansas). 

By coincidence I heard just yesterday, I think it was, that the 
Judiciary Committee of the Maine Legislature had reported against 
the Bricker proposal, and that the Senate of the State of Maine had 
voted 25 to 4 to defeat a proposal to memorialize in favor of the Bricker 
resolution. 

Before discussing the various features of the Bricker amendment, I 
would like to say just a word of appreciation of the great work that. 
was done by the founders of our Constitution in 1787. When one reads 
the debates, the more one studies the situation, the more one is im- 
pressed by the skill with which they evolved the solution for the great 
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issues of their time and which carried forward to the great issues of 
our time. 

Under the caption in my statement, “Back to the Articles of Con- 
federation,” I point to a weakness which is in the Bricker amendment. 
and which was avoided and in fact repaired by the Constitution which 
was drafted in 1787, our present Constitution. 

The central thought of the Bricker amendment which has been ex- 
pressed from time to time is that no treaty shall become effective as 
internal law unless it is within the power of the Federal Government 
otherwise available for Federal legislation, or unless the States of the 
Union themselves enact laws in accord with the proposed treaty. 

Now, that was just the trouble that was plaguing the United States 
under the Articles of Confederation. There, there was a situation 
where the Treaty of Peace of 1783 recognized our independence from 
Great Britain and set certain obligations upon us and upon the British. 
One of the obligations upon us was that creditors, British creditors, 
would be permitted to collect debts in America. We had the reciprocal 
rights. An obligation upon the British was that they would surrender 
the forts which were around the Great Lakes and were staffed by 
British soldiers. 

Well, what happened was that the States did not permit British 
creditors to recover their debts, and the British did not surrender the 
forts. We were at a stalemate. And the Federal Government was 
powerless to have the States cover the situation and observe the treaty. 

So it was very much in the minds of the founders of our country 
that we had to have a treaty that was enforcible by the central Gov- 
ernment, and that is why they put in the supremacy clause, which 
makes treaties the supreme law of the land. 

After the Constitution was enacted, the British creditors were suc- 
cessful in litigation even though the object of the litigation was within 
the power of the States. I refer to Ware v. Hylton, 1796, and ulti- 
mately the British soldiers evacuated the forts. Who can say whether 
if we had not gotten this centralized and essential power for our sov- 
ereignty, the British would not still be in Detroit today ? 

Now, there are numerous instances throughout history where we 
have contracted treaties in fields that, but for the treaty, are reserved 
for the States. One of the most usual instances is in treaties of friend- 
ship, which we have contracted since the early days of the Union. 
Such treaties of friendship normally permit aliens to inherit land and 
to own land in the United States, and conversely, they permit Ameri- 
cans to inherit and own land abroad. This is a two-way street. 

Under the proposed Bricker amendment we would not be able to 
make reciprocal promises in this regard further. 

Another example is collection of debts. I have spoken of the treaty 
ending the Revolutionary War. A similar clause was in the Japanese 
treaty in 1952. 

It is a very live issue. 

Another example is in reciprocal exemption from taxation. Under 
the Bricker amendment there coud not be such reciprocal exemption 
insofar as it affected State taxation, without, of course, the concur- 
rence of the 48 States. 

Another example is in narcotics treaties. The counsel for the Treas- 
ury testified in 1953 that certain clauses of the very essential treaties 
for limiting the flow of narcotic drugs, which js a real problem in 
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New York City, would be unenforcible under the Bricker amendment, 
and, of course, there is also the famous migratory bird treaty, which 
was litigated in 1920, in Missouri v. Holland. 

There the court, following well-established precedents beginning in 
1796, with Ware v. Hylton, held that Federal legislation pursuant to 
a treaty could be enacted to protect migratory birds on their fly-way 
from Canada through the United States. If it were not for such a 
power, a very desirable species might well by now have been exter- 
minated. 

In earlier times Senator Bricker himself has said—I believe that 
was in the 1952 hearing—that the conservation of migratory birds was 
certainly an appropriate subject for a treaty calling for implementa- 
tion by national legislation. 

Lastly, but of extreme importance, is the situation involved in the 
control of atomic energy, certain phases of the proposal we made 
under the name of the Baruch plan for the ownership and manage- 
ment of atomic facilities, which would have fallen afoul of the Bricker 
amendment had it been a part of the Constitution. 

In these days, when atomic destruction can descend with split-sec- 
ond suddenness on our cities, it is certainly poor policy for us to tie 
our own hands in our Constitution so that we cannot make suitable 
arrangements for the control of this destructive force when and as 
the international climate will permit. 

So much for the “which” clause of 1952, which is the “whichless” 
clause of 1955. The same thought isin there. Senator Bricker so testi- 
fied yesterday. The words have been varied slightly. 

Senator Dante... You are referring now to section 2 of Senate Joint 
Resolution 1, which is now before us ? 

Mr. Backus. Yes, sir. The Senate in 1954 acted properly, and in 
my judgment, wisely, in decisively defeating this cornerstone of the 
Bricker amendment in 1954. 

There are certain other phases of the resolution, Senate Joint Reso- 
lution 1, of 1955 which need not detain us long. One is what I have 
captioned here, “Treaty Making by Repetition,” the ban on self- 
executing treaties. Under the proposal there would have to be in 
the case of every treaty a five-step arrangement: Negotiation by the 
President; ratification by two-thirds of the Senators present ; making 
of a law by the House; making of a law by the Senate ; concurrence in 
the law by the President—a five-step process. This cumbersome 
method need not cause extended discussion, because it is absolutely 
unnecessary to put such a requirement in the Constitution. If it be 
desired, at any time today under the present rules, there can always be 
a non-self-executing treaty, and this method followed when necessary. 
But this method should certainly not be made mandatory. 
| Senator Dirksen. Mr. Backus, do you want to yield for a question 
there ¢ 

Mr. Backus. Certainly. 

_ Senator Dirksen. What would be the process in any other country 
like Canada or Great Britain ? 

_ Mr. Backus. That is a question which in times past I have looked 
into, and as I understand the situation in Britain, which was the one 
I studied recently, although I must confess I have not looked into 
that for a year, it works like this: That the head of the government, 
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the premier, can recommend a treaty and the treaty then becomes a 
binding obligation upon the British Empire. 

Senator Dirksen. First, there is the negotiation stage, is there 
not ¢ 

Mr. Backus. Yes. 

Senator Dirksen. They have to negotiate ? 

Mr. Backus. Oh, yes. 

Senator Dirksen. So that is step No.1. Now, secondly, what about 
ratification ? 

Mr. Backus. As I understand the British sys and I want it on 
the record that I am no British lawyer—the ratification procedure is 
skipped in England unless there happens to be an effect on the law of 
England, in which case they have 1 ratification step, namely, passage 
by Parliament, not 3, the way this new proposal would have. 

Senator Dirksen. Well, now, in other countries like France and 
Mexico and elsewhere where they have a bicameral system, they would 
have to go through all these different steps. There are ‘only 53 or 4 
countries, including the United States, that do not require implemen- 
tation. 

Mr. Backus. Well, Senator, there was a memorandum prepared by 
the State Department which went over all the countries. 

Senator Dirksen. Yes. 

Mr. Backus. I have not read that for some time. I am not wholly 
current on it. But it was my general understanding that you dropped 
into two categories: Either you had a category like the United States 
or you had a category under the parliamentary form. Now, if you 
had a category under the parliamentary form, as we have just seen in 
England, they do not even put it up to their Parliament unless there 
are certain specialized situations. The other way under the parlia- 
mentary form, would be simply to enact a law along with the time of 
the signing of the treaty. In any event, there is 1 legislative act and 1 
executive act. And under this proposed arrangement there would 
have to be in every case 1 executive act, 1 legislative act, the Senate, 
then 2 more legislative acts, the Senate and the House, and 1 more 
executive act. 

Now, it may well be in certain treaties, non-self-executing ones, that 
is the way it should be, and it can be so provided. The only thing that 
I do not think is right, sir, is to make it mandatory in every case, which 
this proposal would do. 

Senator Dirksen. Of course, this merely conforms with our system. 
If you are going to require that a treaty be implemented in order to 
have the effect of internal law, then obviously you have to conform 
with the system which is in effect in that particular country. And if 
they have a bicameral system as we do, obviously the head of the state 
must first negotiate the treaty; there has to be ratification by the ap- 
propriate body under their constitution; and finally you get imple- 
mentation. 

So while there may be an additional step here, it is nothing else 
except conformity with what our basic form of government requires. 

Mr. Bacxvs. Sir, it is not conformity, because we have been doing 
without this for 165 years. If your suggestion were to be modified so 
that instead of having a two-thirds vote of the Senate in there, you had 
a majority vote of each House, a law in effect, and no Senate ratifica- 
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tion as such, then you would be more nearly parallel to the other sys- 
tems you have been talking about. 
I do not understand th: at to be your proposal, however. 

Senator Dirksen. No. I was thinking in terms of implementation 
if and when you do get a treaty. In certainly 38 of these countries, 
as I recall the figure, it must still be implemented, and it is non-self- 
executory until it is implemented by the legislature. 

Mr. Backus. By one legislative act. 

Senator Dirksen. No matter what kind of act, it still requires im- 
plementation by the law-making branch of the country. 

Mr. Backus. We have implement: ition by a much more strict sys- 
tem, namely, two-thirds of the Senate. 

I can see your parallel, sir, if you were taking a position which w 
advanced in 1945, that instead of two-thirds of the Senate, you ted 2 a 
law, a majority vote of the Senate and a majority vote of the House 
in connection with each treaty. Then I could see your parallel. But 
with all due deference, I do not see the parallel when you throw in the 
extra steps. 

Senator Dirksen. Well, IT do not see that the steps are so vital, be- 
cause, after all, it is simply following our constitutional law. 

Mr. Backus. It would be if this were enacted. But our constitu- 
tional pattern has been without this for 165 years. 

Senator Dirksen. Yes. But our constitutional pattern has hereto- 
fore not been confronted with the kind of conditions and operations 
and functions and delegation of authority that now confront us as 
a result of the 10 years of effort in the world picture. 

Mr. Backus. Sir, I was thinking of that coming down on the train 
this morning, and if I may be permitted a family anecdote, which did 
not affect me personally, but affects my wife’s family, I was reading in 
some old books about early New York City, you know, when the Dutch 
were here, and the Dutch settlers were under very serious threats from 
the Indians. I mean, there were only a handful of Dutch. As a mat- 
ter of fact, the Indians came in and pretty near burned down the town 
one night. But that threat hung over them for 40 or 45 years. 

Sir, we have the same threat in New York City today. An atomic 
bomb could come in and burn down the town overnight. 

The dangers that this country faces today and ‘the dangers which 
this country faced in 1787 when these men were making a system of 
government, and a very good system, are substantially the same. The 
vehicle of danger is different, but the danger is the same. 

Senator Dirksen. Well, the danger you refer to long ago was a 
danger that you could see. The dangers we are alarmed about today 
are the insidious dangers that do not readily meet. the eye 

Mr. Backus. I am sorry, sir. I think you would have to elaborate 
on that before I could comment on that. 


Senator Dirksen. There is no point in elaborating on it now. I 
shall at a later time. 

Mr. Backus. Fine. Now, if you feel that I have spent enough time 
on that subject, I will pass to my next section here, which I have cap- 
tioned, “The Senate Rules.” 

One of the provisions in the Bricker amendment is the provision 
that there shall be recorded on a treaty ratification vote the ayes and 
nays in the Senate. That is a very simple provision. If that be a 
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desirable provision, it could be taken care of tomorrow by a change 
in the Senate rules. I do not understand Senator Bricker to take the 
position that this of itself requires a constitutional amendment or even 
makes it desirable. 

Senator Dirxsen. It does not. 

Mr. Backus. I would say, sir, that if you do change the Senate rules 
in this particular, it would be well at the same time to make a com- 
panion change in the Senate rules, to provide that the ayes and nays 
be taken on a constitutional amendment, because if a constitutional 
amendment slips through with only 2 or 3 people present, and finally 
becomes enacted, you have got something really embedded in the Con- 
stitution. But as we all know, a treaty can be overridden by a later 
law. 

Mr. Smiruey. Mr. Backus, may I ask a question at that point? Do 
you think there is really any similarity there, since a constitutional 
amendment has to clear two-thirds of the House and then three-fourths 
of the State legislatures as well, while a treaty has to clear only two- 
thirds of the Senate? 

Mr. Backus. As I was speaking, that thought crossed my mind. 
But the point I really want to make is that they are both very impor- 
tant, and if you are going to have ayes and nays on one in your Senate 
rules, I would sincerely hope that you would have them on both. That 
is the only point I wanted to make. 

Senator Danrev. Do we not have ayes and nays on constitutional 
amendment? How would you know that there is a two-thirds vote? 

Mr. Backus. Well, sir, I got this point out of a study of the Con- 
gressional Record in 1954, or possibly 1953—I am not quite sure—and 
I am informed from the Record that a constitutional amendment 
cleared the Senate without a rollcall vote and, indeed, with only a few 
Senators present. 

Senator Dirrxsen. That is correct. 

Senator Dante. Counted by hands? 

Senator Dirksen. Yes. The Chair simply takes cognizance of it 
and announces two-thirds have voted ; two-thirds of those present hav- 
ing voted. I remember. I was on the floor on that occasion. There 
were only six Senators present. 

Mr. Backus. That I do not think right, to speak personally. 

Senator Dirxsen. And that caused a very considerable furor 
throughout the country, and while you are exactly right that you 
can do it by rule and by modification of your rules, there is this fact, 
however, that a subsequent Senate can come along and change the 
rules and do it very easily. 

Mr. Backus. As I understand the Senate now is operating, by agree- 
ment between Mr. Knowland and Mr. Johnson, under just the type 
of rules we are talking about 

Senator Dirksen. That is right. 

Mr. Backus. Although the rules have not been formally changed. 
That was the way you were operating last session. I don’t know 
whether it is still the case. 

Senator Dirksen. Yes. 

Mr. Backus. I really think that constitutional amendments are a 
little bit strong medicine for things that can be handled in Senate 
cr and I do not understand that there is disagreement on that 
point. 
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Now, I would like to treat some material which I have captioned 
under the heading, “The Bill of Rights is Safe.” 

The chief argument or point that the proponents of the amendment 
talk about most is a “fear’—and I put that “fear” in quotes—that 
some way a treaty can override the Bill of Rights and could override 
the Constitution. That has never happened in the 165 years of our 
history, and from the study that I have been a party to and from the 
studies that I have seen other people make, I think the fear is not a 
substantial one and that it is not wise to put in the hamstringing 
amendments under the guise of protecting against this “fear.” 

If this bogey—if you will excuse me, I will read here, because I 
have some quotations which I would like to get accurate. If this 
bogey were the real interest of the proponents of the amendment, they 
would not push forward their “which” clause. ; 

The bogey has been laid to rest by the study which the Bricker 
amendment has provoked, and which Mr. Dulles urged in his Louis- 
ville speech of April 11, 1952. As a result of further study, he has 
modified a phrase often quoted from his speech. As he told the Senate 
Judiciary Submittee on April 5, 1953, treaties only rank on an equality 
with congressional enactments. And as stated by Attorney General of 
the United States, Mr. Herbert Brownell, Jr., treaties cannot alter 
our Bill of Rights. 

The Supreme Court has repeatedly emphasized the subordinacy of 
treaties to the Constitution. In Geoffrey v. Riggs, the Supreme Court 
said, “It would not be contended that it (the treaty power) extends 
so far as to authorize what the Constitution forbids, or a change in 
the character of the Government or in that of one of the States.” 

Now, using the self-created and unjustifiable fears in this area, the 
proponents pushed forward with their other proposals, notably the 
“which” clause, which would push us right back in important areas of 
our foreign relations to the dilemma we were in under the Articles 
of Confederation. 

There has been through the course of this argument a series of 
bugaboos which have been raised from time to time. Time does not 
permit me to run through all of these. The fashions in bugaboos 
change. This year it will be something; another year it will be a 
different one. But I would like to speak of just one of these bugaboos, 
which is now being talked about. 

I have put this one under the caption “Self-contradiction.” 

The Status of Forces Treaty was approved by the Senate by an 
overwhelming vote. The Status of Forces Treaty provides, among 
other things, that if a soldier of the United States is abroad in a host 
country, the NATO—France, for example—and he is off duty and 
commits a crime, he will be tried by the French courts. The Status 
of Forces Treaty also provides that there will be certain safeguards in 
aa with this trial which have been formalized and written 
down. 

Now, one thing that is certainly obvious to anybody who lives in a 
port city, such as New York or Baltimore, is that the local police have 
got Jurisdiction over off-duty soldiers and sailors of any country. 
Our New York City police will pick up a drunk no matter what 


uniform he is in and apply the local New York City rules and reg- 
ulations and laws to his case. 
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The same thing can happen in any other port of the world. It is 
an essential element of the local sovereignty, and a moment’s reflec- 
tion will see that the people of New York and Baltimore and other 
ports w ould be extremely unhapply under any different arrangement. 

So it is clearly within the power of any host country to take this 
position. 

Now, Senator Bricker, when this treaty was up in the Senate, sought 
to reverse the rules to be applied. He sought to have the treaty pro- 
vide that the foreign sailor would be remanded to his own warship 
for trial. That is certainly one way it could have been handled. It 
was not handled that way, and in the United States the laws of our 
own States would prevent his being handled that way. 

Of course, we could, under the present Constitution, enter into a 
treaty so that we could reciprocally promise to send the sailor back 
to his warship in New York Harbor, provided our sailor at Le Havre 
was sent back to our warship in the Le Havre Harbor. That could 
be done and could be enforced under the present law. But Senator 
Bricker was certainly fortunate that the Bricker amendment was not 
law when he made his proposal, because the Bricker amendment would 
have made it impossible for the United States to promise on a re- 
eiprocal basis just exactly what he wanted to do. 

I think this is a very important point. Therefore, the argument 
against the Status of Forces Treaty, which is made so often “by the 
proponents of the Bricker amendment i is, indeed, an argument against 
the Bricker amendment itself. 

Now, I have under a caption, “The Boomerang in Declaratory 
Amendments,” discussed certain odd effects arising ‘from the current 
section 1. I am addressing myself to Senate Joint Resolution 1 of 
1955. 

The difficulty in a declaratory amendment is to have a declaration 
which declares the law and does not at the same time change the law, 
because all lawyers, if you say something different, say, OW ell, what 
is the reason for the difference? W hy do you w ant the change ” 

The President of the United States put it very well in a press re- 
lease, pointing out that it is a strange thing to change things in order 
to keep them the same. But in the current version of Senate Joint 
Resolution 1, there are two changes in order to accomplish the same 
thing, presumably, in the “conflicts” clause and in the “pursuance” 
clause, which have both been thrown in section 1. Such double change 
in order to stay in the same place gives rise to constitutional stutter- 
ing of a high order. 

Now, the danger is primarily, or at least the important danger is, 
that at the political level it will be considered that a hidden change 
exists. At the judicial level, the courts may be expected to make a 
dispassionate approach and really attempt to get a correct result. But 
misinterpretation at the legislative level could block a desirable agree- 
ment before it ever reached the courts. 

In my view there is no reason for promoting an amendment which 
could raise the question of giving a new twist to the 10th amendment 
or altering other established inter ‘pretation. 

To give you a little case history along those lines, in Senate Joint 
Resolution 130, which was the 1952 version of the Bricker amendment, 
when I first had the privilege of coming down here, there was a pro- 
vision that no treaty or executive agreement shall vest in any inter- 
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national organization or in any foreign power any of the legislative, 
executive or judicial powers vested by the Constitution of the United 
States in the Congress, the President and the courts. 

Now, we studied that, and other people studied it, and there was 
some possibility that it did not mean anything. We took care of that 
in a footnote. But taking it at face value, we went over the record. 
We saw that the United States had vested judicial power, or delegated 
judicial power, to arbitration tribunals, to the International Court of 
Justice. We saw that executive power had, of necessity, during war- 
time and occupation times been placed in international organizations. 
The earliest example of that that comes readily to mind is Marshal 
Foch’s command of the British, French and American forces. There 
were many examples of that during the war. Our President, General 
Eisenhower, was in command at SHAEF, and American troops and 
British and Canadian fought under him, and the reverse situation oc- 
curred in the Battle of Bulge. A British general was pulled in hur- 
riedly. American troops fought under him. It was obvious that there 
had to be such cross deleg: ations. 

The NATO or ganization is another example. The administrations 
of Japan and W est Germany are other examples. 

Well, the cumulative effect of such examples indicated the undesir- 
ability of such a clause, and the Judiciary Committee dropped the 
clause prior to their June 15, 1953, report. 

But now we find the same concept coming back in the back door, 
apparently. I say “apparently,” because I do not agree. But let me 
cite Senator Bricker’s argument. 

Senator Bricker’s law review article in the Notre Dame Law Review 
of August 1954 argues that a similar thought is contained in the pres- 
ent language of Senate Joint Resolution 1, section 1, and I just read 
that law review yesterday. It is developed with considerable skill. 
I disagree with the argument and the inference. I would not wish 
to see even language which has an innocuous sound placed in the Con- 
stitution when I know it is so interpreted by one of its proponents. 
While I have confidence in the ultimate result which the courts would 
reach, I fear there would be sand in the gears of international machin- 
ery because of the vociferous objections of persons with isolationist 
leanings at stages long before a treaty received judicial interpretation. 

Now, still operating in this area of Senate Joint Resolution 1, I ran 
into a very strange situation. The careful draftsmen of 1787 pro- 
vided in the supremacy clause that treaties under the authority of the 
United States be the supreme law of the land. The reason that they 
used the phrase “under the authority of the United States” was that 
there was the treaty ending the Revolutionary War and 1 or 2 others 
which had been made prior to 1787. 

That historical situation is outlined in a State Department bulletin. 
I believe it was published in 1952. The author of it was Mr. Denys 
Myers. 

Now, the proposed Bricker amendment, Senate Joint Resolution 1 
of 1955, would say that any treaty which was not made in pursuance 
e the Constitution was of no force and effect. Now, the British 

saty ending the Revolutionary War obviously was not made pur- 
ae to the Constitution because in 1788 there was no Constitution. 

Of course, we realize that courts would strive to achieve a sensible 
result here. But they ought to be helped by the draftsmen and not 
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hindered. And the draftsmen of 1787 presented a perfectly logical 
piece of workmanship. 

The Bricker amendment would reverse this particular piece of accu- 
rate draftsmanship conceived in 1787 and on its face, at least, render 
of no force the treaty ending the Revolutionary War. 

Under the caption “Executive Agreements—The Power of the Presi- 
dent to Protect the Nation,” I treat rather briefly, because of the time 
involved, the second great objective of the Bricker amendment, and 
that is to transfer power from the President to the Congress in cer- 
tain ill-defined areas. The objective is in some way to restrict the 
power of the President, and usually this is coupled with a denuncia- 
tion of the Yalta agreements. 

I have seen the two things coupled up and down the United States. 
But I would like to point out that under the Bricker amendment of 
1955, the Yalta agreements have nothing whatsoever to do with the 
case. The Bricker amendment of 1955 does not impinge upon execu- 
tive agreements abroad, having foreign effect. It only refers to inter- 
nal law. Now, the Yalta agreements had as their topic conditions in 
Germany, situations in the European war, conditions in Asia, situ- 
ations in the Asiatic war, the date that Japan would be attacked by 
the Russians. None of these things would fall within the proposed 
ban of the Bricker amendment. And again one of the principal talk- 
ing points fails to mesh with the facts. 

I would like to say just a word about the phrase “internal law,” 
and I would like to do it in the words of a gentleman who had far 
greater experience in constitutional law than almost any lawyer of the 
modern generation. I refer to the late Mr. John W. Davis, who has 
argued, I think, more constitutional law cases in the United States 
Supreme Court than anyone in his time. 

He referred to the unpredictable effect of the phrase “internal law.” 
He said, and this was in a telegram to the Senate—it is in the Con- 
gressional record : 


I am not familiar with the phrase “internal law.” Assuming it means law 
within the territorial boundaries of the United States and its possessions, only 
a few executive agreements are so confined. Many have a foreign as well as 
domestic aspect. Are they to be good without legislation in one sphere, but 
invalid in the other? I do not favor any proposed amendment, the meaning and 
scope of which is not clear on its face. Better far than this that matters should 
be left as they are. 

Now, I do not believe anybody has really wrestled with this phrase 
“internal law” as to meaning, but there are certain effects which would 
be deleterious to the safety of the country under a very conceivable set 
of circumstances, and that is the power of the President to aline the 

olicy of the United States with an ally in fighting a war on United 
Bates soil. We have been fortunate that most of our wars, but not 
all, have been fought on foreign soil. We cannot be sure, nor per- 
haps even confident, that our wars in the future will continue to be 
fought on foreign soil if we have such wars. Yet the proposed amend- 
ment would cut across the power of the President as Commander in 
Chief in making arrangements with an ally in the United States. 

Suppose that General Washington at Georgetown, in an agreement 
with the French commander, had said, “Now, the French troops will 
bivouac on that Virginia farm.” Would it be necessary to go up to 
Philadelphia to get a law passed by the Continental Congress so that 
the French troops could bivouac .n that Virginia farm ? 
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Suppose that there was an attack on our west coast and Canadian 
troops, in agreement with our President, were being rushed across 
the country. Would it be necessary to come to Washington to get a 
law passed before the Canadian troops could go through stop lights 
which were set red under the authority of State law every 3 minutes ? 

In his campaign, General Washington was much beset by inter- 
ference of the Continental Congress, but this brand of interference 
was not then enshrined in a constitutional amendment. In these days 
of split-second atomic attack, the President must at least retain his 
present powers for cooperation with an ally. ; 

Now, the powers of the President to enter into an executive agree- 
ment are by no means unlimited. In fact, in some cases they may 
not even be adequate. But in any event, they are subject to the checks 
and balances of legislation. They are subject to the power of the 
purse. They are subject to the congressional power to confirm 
appointments, and most of all—and we see this every day of the week 
in the headlines—they are subject to the day-to-day interplay of our 
political and congressional system. 

The genius of our Constitution and the soundness of our Supreme 
Court may be relied upon to curb any excesses, but the existence of 
our country may depend upon the ability of our President to act quick- 
ly with allies in an emergency. 

Now, by way of brief summary, I should like to point out that there 
are shortcomings and pitfalls in the Bricker amendment—some re- 
dundancies; some things open to dangerous interpretation or misin- 
terpretation. One section would negate the practical experience of 
the last 165 years and saddle us with defects of the Articles of Con- 
federation. 

The Government of this great Nation has responsibilities for pro- 
tecting its own citizens and responsibilities for world leadership which 
preclude such a retreat. Our Constitution as it stands is a fine docu- 


ment. The safety of the country will be served by defeating the 
Bricker amendment. 


Thank you, gentlemen. 

Senator Dantet. Senator Dirksen, do you have any questions? 

Senator Dirksen. No. I was wondering about that Virginia illus- 
tration. Don’t you think it would have been more analogous if 
Washington had concluded an agreement with one of the Bourbon 
kings of France that every Virginia family would have to quarter 
and lodge a French soldier for an indefinite period? What would 
have happened ? 

We are thinking here about the rights of people, so that they will 
not be supervened or impaired or ead And that is what we 
mean, of course, by the internal effect of an agreement or a treaty. 

Mr. Backus. Well, so far as quartering soldiers is concerned, with- 
= the consent of the people, there is a constitutional amendment on 
that. 

Senator Dirksen. Yes. But there was no Constitution, it seems to 
me, when Mr. Washington and Count De Grasse were dealing off at 
Yorktown. 

Mr. Backus. That is right. But very fortunately their dealings 
were successful. So we have been able to get a Constitution. 


Senator Dirksen. Yes. And we do not want those rights to get 
away now. 








54 TREATIES AND EXECUTIVE AGREEMENTS 


Mr. Backus. Well, you are not suggesting that an executive agree- 
ment can make invalid a constitutional right under the system today ? 

Senator Dirxsen. I hope not. 

Mr. Backus. No. I hope not, too; of course not. 

Senator Danie... Have you any further questions ? 

Senator Dirksen. No. 

Senator Dantet. Mr. Backus, do I understand you to believe that 
the wording of section 1 of Senate Joint Resolution 1 is simply a de- 
claration of your interpretation of the Constitution as it now exists? 

Mr. Backus. That is a good question, because it is both subjective 
and objective. 

Senator Danten. Yes. I gathered that that was probably true. 
J just want to be sure if I did understand you correctly in that. 

Mr. Backus. I am opposed to section 1. I do not think that the 
proponents of section 1 would interpret it as simply eee of 
the Constitution as it stands, and I am opposed to a section which 
means all things to all people. In my statement I pointed out also 
certain, what seemed to me, drafting defects in section 1, and I would 
not be happy with section 1. 

Senator Danrex. Now, that really was not my question. I asked if 
you interpreted section 1 as simply a declaration of your interpreta- 
tion of the Constitution as it now exists. 

Mr. Backus. Well, let me say this 

Senator Dantev. In other words, if the same interpretation can be 
put on the section by both the proponents and opponents, then it seems 
to me that we will avoid any misunderstanding about it. In other 
words, if we had the same interpretation today of the Constitution 
that the writers gave it or that the courts had given it in the early 
days, maybe there would be no need for any clarification. Some, as 
you realize, are sincere in believing that there is need for clarification 
or restatement, even though they interpret the Constitution today as 
meaning exactly what they would write in section 1. 

Mr. Backus. Well, I do not think, sir, that you can, with suecess— 
and certainly I do not think the words of section 1 as now drafted put 
into 1 sentence in the Constitution a cure-all that is supposed to cover 
interpretation for the last 165 years. I just do not think it can be 
done. 

Senator Dantex. Let me get back to the question— 

Mr. Backus. And I do not think this section 1 does it, sir. 

Senator Danrex. Let me get back to the question. 

Do you interpret the Constitution as meaning that a provision of 
a treaty or international agreement which conflicts with the Constitu- 
tion is not the supreme law of the land ? 

Mr. Backus. I interpret the Constitution today as being superior 
to laws, superior to treaties, superior to executive agreements. I think 
that is established by adequate Supreme Court decisions. 

Senator Dantex (continuing). And therefore that a treaty which 
did conflict with the Constitution would be invalid ? 

Mr. Backus. It would fail. 

Senator DanreL. Yes. 

Mr. Backus. That is what I believe the law to be. 

Now, so far as this “conflicts” language in here is concerned, you 
yet into this kind of situation. Back in 1907, Mr. Hay negotiated a 
lot of arbitration treaties, and those were submitted to the Senate 
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Foreign Relations Committee. The Senate Foreign Relations Com- 
mittee took the view that it was contrary and in conflict with the Con- 
stitution of the United States to have an arbitration treaty, and none 
of those arbitration agreements got out of committee. I think today 
there is no one that would take that position. But if you put a sign- 
board in here and you had a certain number of people to whom this 
means one thing and a certain number of people to whom it means 
another, you are, as I said in here, just sprinkling a little sand in the 
gears of the machinery. I think the present system is adequate. I 
think the present system safeguards our rights, and I would like to 
see the present system continue without change. 

Senator Danrev. Yes. As a matter of legislative intent, though, 
you can see where it is helpful for each of the proponents and op- 
ponents to express their interpretation of the meaning of this section 
1. and whether or not it would make any change in their interpreta- 
tion of the Constitution as it now exists. 

Now, are you of the opinion that a treaty or international agree- 
ment must be made in pursuance of the Constitution now? I am not 
talking about those made before we had a Constitution. But what 
is your view on that ? 

Mr. Backus. That word “pursuance” in the context where I have 
seen it throughout this discussion bothers me some. Because it means so 
many different things to so many different people. But if you are 
asking me, do I think that the treaty power stems from the Constitu- 
tion and, of course, the executive agreements, and so forth, and the 
legislative power, I think that is a correct statement. In the record, 
I believe, in early 1954, Mr. Davis said, “A stream cannot rise higher 
than its source,” addressing himself to the same general idea. 

Senator Dantret. Do you see where any harm could result if, for the 
future, we require that treaties and international agreements must be 
nade in pursuance of the Constitution ? 

Mr. Backus. Well, sir, I can see where harm could result if you 
put in this enactment of section 1. 

Senator Dirksen. You say harm would result ? 

Mr. Backus. Yes; could result, I said. 

Senator Dirksen. I thought you just responded to Senator Daniel 
by saying that you did agree with the principle that if a provision 
of a treaty or an agreement conflicted with the Constitution it would 
fail. I was expecting you to say that it not only would fail, but it 
should fail. Do you agree to that? 

Mr. Backus. Well, certainly. I think the Constitution is supreme 
over treaties. That is the way I stated it. 

Senator Dirksen. Then except for the semantic difficulties with 
which we are dealing for the moment, the first clause in section 1 
would be unobjectionable in that sense ¢ 

Mr. Backus. No, sir. I object to any amendment of the Constitu- 
tion. [have great respect for the founders of the Constitution. I have 
great respect for the people who faced the problems of creating a new 
covernment and who devised a method by which the problems of the 
United States in a democratic fashion, domestic and oreign could be 
solved. I do not care what the problems are, but a method for solving 
the problems, and solving them in a democratic way. I think that the 
Constitution as it stands has worked well. I do not want to tinker 


with it, and least of all do I want to put into the Constitution phrases 
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which mean all things to all men. That is simply relapsing into 
ambiguity in order to solve a temporary political problem. I per- 
cant do not approve of it. : 

Senator Dirksen. Would you indulge me one other question? 

Mr. Backus. Yes, sir. , 

Senator Dirksen. I take it, Mr. Backus, from your observation now, 
that with respect to the 17 constitutional amendments that are pend- 
ing in this subeommittee and committee, that you are categorically, 
pontifically, and otherwise opposed to them ? 

Mr. Backus. Well, sir, that is a good question, but I hate to answer 
that without reading the 17. 

Senator Dirksen. You said you just did not want to amend the 
Constitution ? 

Mr. Backus. I was speaking in this area. 

Senator Dirksen. Oh, yes. 

Mr. Backus. But that perfectly illustrates, Senator, what I am 
talking about on these treaties, and if you will just excuse me a min- 
ute, I will go back to one of the bugaboos that we have not heard so 
much about recently. But one of the bugaboos—this is an old bug- 
aboo, this is getting a little ancient—but at one time it was said that 
we needed this amendment because there was a whole flood of treaties 
coming along, I believe the figure was 200. We did a little checking 
on that figure. We found 13. The others were ILO conventions 
which date back through the years and have been spread over 25 years 
or so, which were 105, and we have only picked up 5 out of the whole 
105. Apropos of your question, Senator, what I think is the process 
that should be followed is to take a good look at propositions as they 
come along and decide them on their merits, and I think the power 
to decide propositions as they come along on their merits should be 
retained in the United States Government. 

That is one reason I am opposed to the Bricket amendment. 

Senator Danrex. Senator Dirksen, do you have any other questions ? 

Senator Dirksen. No. 

Senator Dantex. I would just like to get back now to be sure that 
I understand your fear of requiring that treaties be made in pursuance 
of the Constitution in the future. 

You think they should be made in pursuance of the Constitution, 
do you not ? 

Mr. Backus. Well, my whole thesis is this, that I think the present 
system, the present setup, the present Supreme Court decisions over 
165 years of history, outline an adequate, a safe, efficient, and demo- 
cratic system. If you put in other language, even though seemingly 
innocuous, I would be afraid, as a lawyer, that nedbade would try 
to say that was changing something. ~ 

I find it very difficult to put in a half phrase or a full phrase to say, 
“Nothing herein is changed.” And I am content with the situation 
as it stands. 

Senator Dantev. What you would be saying is that your interpre- 
tation of the Constitution and my interpretation of the Constitution 
are not being changed, but I know some people who do not interpret 
the Constitution as you do on this subject, and you do too, do you not? 

Mr. Backus. That is right. 
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Senator Dante. In other words, have you not heard or read state- 
ments of some people in our own country who would disagree with 
the quotation that you have read from the Geoffrey case ? 

Mr. Backus. I will tell you, they don’t come out flat on that. They 
just talk about fears. 

Senator DANIEL. Yes. 

You read from the Geoffrey v. Riggs case. 

Mr. Backus. Right. 

Senator DANIEL (reading) : 

It would not be contended that it (the treaty power) extends so far as to 
authorize what the Constitution forbids, or a change in the character of the 
Government or in that of one of the States. 

Now, do you not know persons who disagree with this and who be- 
lieve that the treaty power does actually authorize what the Constitu- 
tion forbids? 

Mr. Backus. Well, Senator Bricker and some of his friends—I do 
not believe they have actually flatly said what you have io said-—I 
think they have just said, “Maybe.” or “There is a fear,” and that 
sort of thing. 

Senator Danten. No. Iam talking now about those who actually 
think that the power exists in the treatymaking power to actually 
legislate and to perform actions which the Constitution forbids. 
Ilaven’t you heard some express that theory / 

Mr. Backus. It may well be that some on that side have expressed 
the theory. I was speaking of the more responsible expressions of 
opinion. 

Senator DanteL. Yes. I agree with you that they are in the minor- 
ity, but I have heard some who contend that our dealings in inter- 
national law and our powers in international law are much broader 
than what the Geoffrey case would say. 

Mr. Backus. Well, on that side of the issue, you can find all kinds 
of extreme statements. 

Senator Dantet. Now, back to my question a moment ago—and if 
you do not want to give me a direct answer on this, you may cer- 
tainly say so and I will understand—but is it your opinion that 
treaties not made in pursuance of our Constitution in the future 
would be invalid ? 

Mr. Backus. I guess we have been over this ground before, but—— 

Senator Danret. I have asked it before, but you have not an- 
swered it. 

Mr. Backus. Would you just let me split that into two questions ? 
Mavbe I can answer it some way to satisfy you. 

Senator Danrex. All right, sir. I would like to get an answer to 
that so to have a clear understanding of your interpretation of the 
Constitution as it exists today on this point. 

Mr. Backus. Yes. My understanding—splitting the thing into 
two statements, my first statement is that I think that the Constitu- 
tion is supreme over treaties. 

Now, if you want to use the “pursuant” language instead of “su- 
preme’ ’ language, and you mean the “supreme” language, I am with 
you. I am using the “supreme” language to get rid of the nuances 
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and inferences that some people have read into the “pursuance” 
language. That is question one. 

Now, question two, do I think that it is advisable to have in the 
Constitution some declaratory statement ? 

Senator Dantet. No. You have already answered one. That is 
not my question. 

Mr. Backus. I do not think so. 

Senator Dantev. That is not my question. My question is whether 
or not you think that a treaty made in the future which is not in 
pursuance of the Constitution would be valid or invalid, under your 
interpretation of the Constitution as it now exists / 

Mr. Backus. Under my interpretation of the word “pursuant” ¢ 

Senator Danrex. Well, that is part of the Constitution, at least with 
relation to laws of the Congress. 

Mr. Backus. Yes. I think that the Constitution is supreme over 
treaties, and I think that in that sense treaties have to be pursuant 
to the Constitution. 

Senator Danrez. Yes. 

Mr. Backus. But I do not think that the word “pursuant” carries 
all those overtones that some folks have read into it, and I think it 
would be unwise to use a new word in the Constitution there with 
those overtones. 

That is my position. 

Senator Danrev. Thank you very much. 

Mr. Dirxsen. Could I suggest a phrase or a word? What about 
“in accordance therewith ?” 

Mr. Backus. I was waiting for that question. And I have had that 
question asked of me before, sir. Some of the American Bar Associa- 
tion Committee on Peace and Law fellows have asked it. 

My answer, I think, is this: That we have got the best legal talent, 
governmental legal talent, in the country that worked on the Constitu- 
tion in 1787, and I would take their advice, sir, and leave it alone. 

Senator Dirksen. Yes. But they are not here to help. We had 3 
million people in the country then. We have 165 million today. We 
have got a U. N. Charter in effect with some rather hazy provisions in 
it, and we have lots of eager beavers who are contriving these conve- 
nants and conventions and treaties, and we poor mortals, with our 
feeble talent in the field of etymology and semantics, have to go to 
experts like you. 

Mr. Backus. Sir, I have always denied being an expert on anything. 
It is a fatal admission. 

Senator Dirksen. So you say you subscribe to the principle in sec- 
tion 1, but a word like “pursuance” has overtones, but you do not get 
it out of the blue by giving us another word. 

Mr. Backus. I do not feel that another word is needed. I feel that 
sufficient words have been said in the Constitution. 

Senator Dirksen. Then actually you think section 1 is not needed? 

Mr. Backus. Definitely. 

Senator Dirksen. Frankly, I do not think, Mr. Backus, you have 
yet answered Senator Daniel’s question. He has been trying to find out 
whether actually you subscribe to the principle that a treaty or a pro- 
vision in a treaty or international agreement which is not in accord 
with the Constitution is not valid. And I think you ought to give 
him a “yes” or “no” answer to the first clause, and then I think you 
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ought to give Senator Daniel a “yes” or “no” answer to the second 
clause. You either do or do not subseribe to them. 

Mr. Backvs. Which clauses do you refer to4 

Senator Dirksen. Both of them. in section 1. 

Mr. Backus. I do not subscribe to section 1 at all, sir. Ido not think 
it should be in the Constitution. But if you ask me what I think the 
Constitution requires, I believe I have answered that to the satisfac- 
tion of Senator Daniel, but if I have not, I am willing to go over the 
ground again. 

Senator Danie.. Yes. 1 think that he finally did, when you were 
away from the table a moment ago, answer that his interpretation of 
the Constitution today is that it requires exactly what section 1 would 
say. 

That is my understanding of your answer. You do not want to write 
it in there because you think that there is just no question but what the 
Court would interpret that to be the law today. 

Mr. Backus. Provided you keep out all these overtones of section i 
that other eager beavers are trying to read in, and that has been a 
sport that has been going on around here for at least 2 years. 

Senator Dantev. Well, I did not throw any overtones into my ques- 
tion, did I? 

Mr. Backus. I think if section 1 is interpreted the way the Consti- 
tution stands today, you are asking, “Would an amendment which is 
wholly and utterly declaratory and says, the same continues, change 
the law’? Well, it would not. But I have yet to see anybody draft 
one that says that. 

Senator Daniet. It might require, though, a court to interpret the 
Constitution as you and I interpret it today. 

Mr. Backus. Well, sir—— 

Senator Dantet. Do you see what effect it might have? 

Mr. Backus. I am familiar—— 

Senator Danie. A court which otherwise might put a contrary 
interpretation on it. 

Mr. Backus. I am familiar with that argument, and I am satisfied 
that the provisions of a treaty, as against the Constitution, are jusifi- 
able. In other words, a court has measured treaties against the Con- 
stitution. 

Senator Dante. Do you have any further questions, Senator 
Dirksen ? 

Senator Dirksen. No question. 

Senator Danret. Thank you very much, Mr. Backus. 

Mr. Backus. It has been a pleasure, sir, to come down here and meet 
you gentlemen, and I thank you for your courtesy. 

Senator Dirksen. It has been good to see you again. 

(The prepared statement of Mr. Backus is as follows:) 


STATEMENT IN OPPOSITION TO THE BRICKER AMENDMENT 
BY DANA CONVERSE BACKUS 


Mr. Chairman and members of the subcommittee of the Senate Judiciary Com- 
mittee considering the Bricker amendment, by way of introduction, I am a 
practicing lawyer at 50 Broadway, New York City, and am appearing before this 
body in an individual capacity. My interest in the Bricker amendment, and my 
interest in opposing it, was first aroused in 1952, when essentially similar ideas 
were embodied in the bill known as Senate Joint Resolution 130. At that time 
Was chairman of the international law committee of the Association of the 

Bar of the City of New York and it was part of my duty to examine the bill. 
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This process of examination and study has proceeded in various places and 
resulted in action against the amendment by organizations such as the Bar 
Association of St. Louis, the Boston Bar Council, the Delaware Bar Association, 
the New Jersey Bar Association, the Association of the Bar of the City of New 
York, the Oregon State Bar Association, the Vhiladelphia Bar Association, the 
Queens County Bar Association (NYC), the Topeka Bar Association (Kansas). 

Before discussing the clauses of the current Senate Joint Resolution 1 in de- 
tail, I should like to express my admiration for the founders of our country, and 
for the lawyers among them who drafted the Constitution of the United States. 
The Constitution has survived many dangers and threats, and the fundamental 
wisdom of the founders has provided a practical method of democratic govern- 
ment in the field of foreign relations. 


BACK TO THE ARTICLES OF CONFEDERATION 


The ideas underlying the Bricker amendment not only fail to improve the Con- 
stitution but would be a positive menace to the continued successful functioning 
of that decument and of our Government itself. 

By way of illustration let us look at the central thought of Senate Joint Reso- 
lution 1, which found its inception in certain drafting done by one of the com- 
mittees of the American Bar Association—opposed by its section on interna- 
tional and comparative law and approved by its house of delegates. 

The central thought here, as expressed in the amendment, is that no treaty 
shall become effective as internal law of the United States unless it is supported 
by congressional legislation, which would be valid in the absence of interna- 
tional agreement. This was the “which” clause of Senate Joint Resolution 1 
of 1954, and the same thought is continued in the 1955 version. 

The amendment would thus take a long step back toward the Articles of 
Confederation. The history of 1783, and following years, tells us that the treaty 
ending the Revolutionary War was being violated by several States. The Nation 
was bound by the treaty but the Nation could not make the States observe it. 
This was not without practical consequences, because the British were using these 
violations as a pretext for holding on to the forts along the Great Lakes which 
they had pledged themselves to vacate. Had this type of situation been per- 
initted to continue, Detroit might be British today. However, fortunately there 
were men of vision and confidence at the time, and in drafting the new Constitu- 
tion of 1787 it was provided expressly that treaties were the supreme law of the 
land. Our courts enforced the British treaty (Ware v. Hylton, 1796) and Ameri- 
can debtors were, according to the terms of the treaty, required to pay their 
debts to British citizens (the treaty, incidentally, had reciprocal provisions in 
this regard). The British eventually observed their portion of the treaty con- 
cerning the evacuation of the forts along the Great Lakes. 

If we are to remain a nation, able to contract and enforce its obligations, we 
must retain the power to have our States and citizens observe treaties. We have 
exercised this power through the years in a number of instances where the States 
have sole authority in the absence of treaty. Examples of such exercise are 
found in the provisions of treaties of friendship permitting aliens to inherit and 
own land. Under the proposed Bricker amendment the United States Govern- 
ment would no longer be able to protect the rights of aliens here or obtain re- 
ciprocal protection for our citizens abroad regarding property, such as the right 
of inheritance and ownership of land. The right of an alien to collect debts and 
reciprocal protection for our citizen creditors could not be assured. Such matters 
have been the subject of treaties since the early days of the Republic. 

A treaty protecting the right of an alien to engage in a business by way of 
intrastate commerce would not be enforceable, such as a treaty with Japan over- 
riding municipal ordinances on the subject of pawnbroking. A treaty for non- 
discriminatory taxation of aliens, insofar as it applied to the States, could not 
be enforced, so we could not bargain effectively for private protection for our 
citizens abroad. This clause of the Bricker amendment would prevent the carry- 
ing out of some of our obligations for the control of narcotics under international 
treaty. The power to cooperate with Canada in the protection of migratory birds 
by statute would be lost, even though this meant the extermination of species 
. saan to the United States as a whole. (Missouri v. Holland, 252 U. 8. 416 

(1920). 

At an earlier time, Senator Bricker has said that the conservation of migratory 


birds was certainly an appropriate subject for a treaty calling for implementa- 
tion by national legislation. 
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The Missouri v. Holland decision is a corollary to the 1796 decision of Ware v. 
Hilton. It is based on the constitutional provision that Congress shall have 
power to make all laws that shall be necessary and proper for carrying into 
execution powers vested by the Constitution in the Government of the United 
States. 

To take a recent example, the Japanese Treaty (1952) has a clause reciprocally 
protecting prewar debts. This clause would be rendered unenforceable by the 
Bricker amendment. 

When the horrors of atomic destruction are ever more visible to our cities 
it would be stark folly to adopt a constitutional amendment which would prevent 
such a plan for the control of atomic energy as that sponsored by this country— 
the Baruch plan—based on an international agency having broad powers for the 
management and ownership of atomic facilities. Yet the text of the Bricker 
amendment is drawn to stop such a plan. 

The Senate acted properly and wisely in decisively defeating this cornerstone 
of the Bricker amendment in 1954. 


TREATYMAKING BY REPETITION 


Another aspect of this amendment is one which would require a treaty to 
become effective as internal law only through a cumbersome five-step method. 
First, negotiation of the treaty; second, ratification by two-thirds vote of the 
Senators present; third, approval of a law by the House; fourth, approval of 
the law by the Senate; fifth, signature of the law by the President. 

This cumbersome method need not detain us here. Under the Constitution 
as it stands if in any particular case such method is desirable the Senate may 
by appropriate provision, in ratifying the treaty, require that it be nonself- 
executing. But certainly the Constitution should not insist upon this method 
at all costs and in all events. 


THE SENATE RULES 


The provision in the Bricker amendment providing for the ratification of a 
treaty on a yea and nay vote does not require a constitutional amendment. 
If this be a desirable change, it can be made without constitutional amendment, 
by a simple change in the Senate rules. Certainly a rollcall vote on treaties 
may be desirable, but a rolleall vote on constitutional amendments even more 
important. If the Senate rules are to be modified in this regard, both topics 
should be covered. The second topic is not mentioned in the Bricker amend- 
ment, and a Constitution amendment is a poor device for altering the procedural 
rules of the Senate. 


THE BILL OF RIGHTS IS SAFE 


Why are we asked in the Bricker amendment to give up essential features of 
our national sovereignty? And to travel back in the direction of the Articles 
of Confederation by oxcart? 

We are asked to do this in the name of a fear—a fear which is not the real 
motivation for the amendment but which is used as a cover for hamstringing 
our sovereign power to enter into treaties. 

The fear is expressed as a fear that our constitutional Bill of Rights could 
be overriden by a treaty. This fear lacks substance. If this bogey were the 
real interest of the proponents of the amendment they would not push forward 
their “which” clause. The bogey has been laid to rest by the study which the 
Bricker amendment has provoked, and which Mr. Dulles urged in his Louisville 
speech of April 11, 1952. As a result of further study, he has modified a phrase 
often quoted from this speech. As he told the Senate Judiciary Subcommittee 
on April 5, 1953, treaties only rank on an equality with congressional enactments. 
And as stated by Attorney General of the United States Mr. Herbert Brownell, 
Jr., treaties cannot alter our Bill of Rights. 

The Supreme Court has repeatedly emphasized the subordinancy of treaties 
to the Constitution. In Geoffrey v. Riggs, the Supreme Court said: “It would 
not be contended that it (the treaty power) extends so far as to authorize what 
the Constitution forbids, or a change in the character of the Government or in 
that of one of the States. 

Using the self-created and unjustifiable fears concerning the Bill of Rights, 
Proponents of the amendment go on with proposals which would hamper the 
sovereign powers of the United States of America which it needs for its survival 
as ans tion in these troubled times. 
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SELF-CONTRADICTION 


From time to time bugaboos have also been raised concerning various other 
points. Fashions in bugaboos change, but there is one, however, which has been 
persistently bandied about recently concerning the Status of Forces Treaty. 

This treaty was ratified by an overwhelming vote in the Senate. It provides, 
in substance, that American soldiers off duty will be tried by courts of the host 
country if they commit offenses. 

It is not my purpose at this time to argue the merits or demerits of this pro- 
vision, which is obviously within the power of the host government even with- 
out a treaty. A drunken foreign sailor in New York City can be arrested by a 
New York City policeman and the same thing can happen in any other port of 
the world, even though the sailor wears the uniform of his country. As Senator 
Bricker has sought to reverse the rule to be applied he should not support the 
Bricker amendment, because that would make it impossible for us to bargain on 
a reciprocal basis that the foreign sailor would be remanded to his own warship 
for trial. The laws of our States would not be in accord. Since we could not 
so bargain, we could not reciprocally ask for similar provisions applicable to 
our soldiers and sailors abroad. Therefore, the argument against the Status of 
Forces Treaty, which is made so often by the proponents of the Bricker amend- 
ment, is indeed an argument against the Bricker amendment itself. 


THE BOOMERANG IN DECLARATORY AMENDMENTS 


The “pursuance” clause and the “conflicts” clause at best present legal prob- 
lems. The difficulty in a declaratory amendment is to add language without 
changing meaning. The President put it very well in a press release, pointing 
out that it is strange to change things to keep them the same. 

But to change things twice—in the conflicts clause and in the pursuance 
clause—in order to keep them the same gives rise to constitutional stuttering of 
a high order. 

The danger is that at the political level it will be argued that a hidden change 
exists. At the judicial level the courts may be expected to make a dispassionate 
approach to reach a correct result. But misinterpretation at the legislative level 
could block a desirable agreement before it ever reached the courts. There is 
no reason for promoting an amendment which could raise the question of giving 
a new twist to the 10th amendment, or altering other established interpretation. 

An earlier version of Senate Joint Resolution 1 (introduced as S. J. Res. 130 
in 1952) would have provided that no treaty or executive agreement shall vest 
in any international organization or in any foreign power any of the legislative, 
executive, or judicial powers vested by the Constitution of the United States in 
the Congress, the President and the courts. Assuming that this amendment was 
intended to have some prohibitory effect, a study made at the time indicated that 
the language would block agreements for referring disputes to the International 
Court of Justice, including such a provision in the 1952 Japanese Peace Treaty. 

Presidential executive powers were delegated to multiple national commands 
during and after the last war, such as SHAEF and NATO. The administrations 
of Japan and West Germany were international organizations in which powers of 
our executive were vested. In some theaters the effect was to vest powers in a 
foreign nation. We found such arrangements necessary for our survival be- 
fore. I do not doubt that similar arrangements are necessary today, and will 
be necessary in the future. The obvious inappropriateness of this language led 
to the dropping of the section in which it was contained. I refer to it here, 
however, because of Senator Bricker’s Law Review article in the Notre Dame 
Law Review of August 1954. In this he argues that a similar thought is con- 
tained in the present language of Senate Joint Resolution 1, section 1. While I 
disagree with the argument and the inference, I would not wish to see even 
language which has an innocuous sound placed in the Constitution when I know 
it is so interpreted by one of its proponents. While I have confidence in the 
ultimate result which the courts would reach, I fear there would be sand in 
the gears of international machinery because of the vociferous objections of 
persons with isolationist leanings at stages long before a treaty received judicial 
interpretation. 

Another curious aspect of the language used by Senator Bricker in Senate 
Joint Resolution 1 is found in the statement that a treaty which is not made 
in pursuance of the Constitution shall be of no force. The careful draftsmen 





~~ ae oe 


ane ah be fe aoe 


at oh a 


_ ni 2 at BE oe On 





TREATIES AND EXECUTIVE AGREEMENTS 63 


of the Constitution in 1787 provided in the supremacy clause that treaties made 
under the authority of the United States should be the supreme law of the land. 
They did this because they wished to preserve the validity of the treaty ending 
the Revolutionary War, which was obviously not made pursuant to the Con- 
stitution. In 1783 there was no Constitution. 

Now comes the Bricker amendment which if enacted would reverse this par- 
ticular piece of accurate draftsmanship, conceived in 1787, and render of no 
force or effect the treaty ending the Revolutionary War. Just why the in- 
strument which establishes our independence from Great Britain must be 
made of no force and effect, in the name of protecting our liberties, does not 
appear. 


EXECUTIVE AGREEMENTS—THE POWER OF THE PRESIDENT TO PROTECT THE NATION 


The other great objective of the Bricker amendment is, in some way, to re- 
strict the power of the President to enter into executive agreements. Usually 
this is coupled with some complaint about the Yalta agreements. While there 
have been many arguments, pro and con, concerning the Yalta agreements, they 
are not pertinent to the question. The Bricker amendment deals with executive 
agreements becoming effective as internal law. Agreements concerning the course 
of the war with Japan and the war in Europe, entered into at Yalta, were 
not internal agreements. 

That great constitutional lawyer, Mr. John W. Davis, referred to the un- 
predictable effect of the phrase “internal law.” He said, “I am not familiar 
with the phrase internal law. Assuming it means law within the territorial 
boundaries of United States and its possessions, only few executive agreements 
are so confined. Many have a foreign as well as domestic aspect. Are they to 
be good without legislation in one sphere, but invalid in the other? I do not 
favor any proposed amendment, the meaning and scope of which is not clear 
on its face. Better far than this that matters should be left as they are.” 

On the other hand, it is important thet the limited power of the President to 
aline the policy and action of the United States with that of an ally be preserved. 
This power does not extend to making legislation (Steel Seizure Case, 343 U. S. 
579, 667), but it does extend to fighting a war in cooperation with an ally on 
United States soil. The proposed amendment would cut across the power of the 
President as Commander in Chief to enter into even the most ordinary arrange- 
ments. Suppose that at Yorktown Genéral Washington had had to go to the 
Congress in Philadelphia for a law to permit him to allow, in agreement with his 
French ally, French soldiers to bivouac on a Virginia farm. Suppose that Cana- 
dian troops, in agreement with the President, could not be rushed through the 
United States to aid in meeting an attack on our West Coast without stopping 
for every stop light under State law, or else getting a law passed by Congress. 
In his campaigns General Washington was much beset by interference of the 
Continental Congress, but this brand of interference was not then enshrined in 
a constitutional amendment. In these days of split-second atomic attack, the 
President must at least retain his present powers for cooperation with an ally. 

The President’s powers to enter into executive agreements are not unlimited 
and, indeed, may sometimes not be adequate. They are subject to checks and 
balances through legislation, through the power of the purse, through congres- 
sional power of appointment, and also through the day-to-day interplay of our 
political and congressional system. The genius of our Constitution, and the 
soundness of our Supreme Court, may be relied npon to curb any excesses, but 
the existence of our country may depend upon the ability of our President to act 
quickly with allies in an emergency. 


CONCLUSION 


In this statement I have pointed out some of the shortcomings and pitfalls of the 
Bricker amendment. Some parts of the amendment are not only redundant but 
open to dangerous interpretation. Some clauses would thrust cumbersome ob- 
stacles into the processes of foreign relations and seriously jeopardize the secur- 
ity of the United States. One section would negate the practical experience of 
the last 165 years and saddle us with defects of the Articles of Confederation. 

The Government of this great Nation has responsibilities for protecting its own 
citizens and responsibilities for world leadership which preclude such a retreat. 
Our Constitution as it stands is a fine document. The safety of the country will 
be served by defeating the Bricker amendment. 
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APPENDIX A 


TEXT OF OPERATIVE SECTIONS OF PROPOSED BRICKER AMENDMENT TO THE CONSTITU- 
TION SENATE JOINT RESOLUTION 1, JANUARY 1955 


“SECTION 1. A provision of a treaty or other international agreement which 
conflicts with this Constitution, or which is not made in pursuance thereof, shall 
not be the supreme law of the land nor be of any force or effect. 

“Sec. 2. A treaty or other international agreement shall become effective as 
international law in the United States only through legislation valid in the 
absence of international agreement. 

“Sec. 3. On the question of advising and consenting to the ratification of a 
treaty, the vote shall be determined by yeas and nays, and the names of the 
persons voting for and against shall be entered on the Journal of the Senate.” 
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Senator Dantet. Mr. Quincy Wright, professor of internation law, 
University of Chicago, tells us that he has another engagement this 
afternoon, and if it is agreeable with the other witnesses who are here 
and with Senator Dirksen, I understand that Professor Wright has 
only a short statement. Is that correct, sir? 

Professor Wricut. Yes, very short. 

Senator Danret. All right, sir. Professor Wright, we are very glad 
to see you again. 

Senator Dirksen. I am glad to see you again. We had you here 
in 1953. 

Senator Dante. Now, if you will state your name, or I will identify 
you, if Ihave it properly. Professor Quincy Wright. 

Professor Wricut. Professor of international law at the Univer- 
sity of Chicago. 

Senator Dantev. Professor of international law, University of 
Chicago? 

Professor Wricut. Yes. 

Senator Dante.. We are glad to have you with us. 


STATEMENT OF QUINCY WRIGHT, PROFESSOR OF INTERNATIONAL 
LAW, UNIVERSITY OF CHICAGO 


Professor Wricut. I very greatly appreciate the willingness of the 
subcommittee to permit me to come on right now. I know there are 
other witnesses that want to talk, and I am not going to talk very 
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long, partly because I did give my testimony before this subcommittee, 
[ think 2 years ago; was it not ? 

Senator Dirksen. Were you in the session yesterday, Mr. Wright? 

Professor Wricut. No, I was not. 

Senator DmxKsen. The committee took action, if the chairman will 
permit, by which all of the testimony heretofore given is incorporated 
hy reference, so that we have that before us. 

“Professor Wricut. Yes. Well, I want to make only one or two 
points. I think in general I would endorse the position taken by 
Mr. Backus, who has just spoken to the committee, and I have read 
this report of the New York City Bar Association, which seemed to 
mean excellent statement on the present resolution. 

I want simply to make a comment on the second section, “A treaty 
or other international agreement shall become effective as internal 
law in the United States only through legislation valid in the absence 
of international agreement.” 

It seems to me very important that the United States should have 
adequate authority to make treaties in this very troubled state of the 
world we are living in. 

Now, as I understand it, this affects the validity of treaties only as 
internal law. That term may be a little controversial. Mr. Backus 
said that John W. Davis did not quite know what it meant. 

I would understand, however, that it means applicable as law by 
the courts of the United States that that is what you mean by “internal 
law,” and is used in contradistinction to international law. Thus as 
I undersand it, this would mean that a treaty which is made by the 
President with the advice and consent of the Senate would be a valid 
instrument in international law, but under this, unless it was sup- 
ported by legislation, it would not be valid in internal law. 

That would seem to me an extremely dangerous situation. It would 
mean that the United States would be under no international obliga- 
tions. It might find a decision going against it in the International 
Court of Justice on the basis of a treaty it had made, but it would be 
impossible for it to enforce its obligation because the treaty was not 
valid in internal law. 

[ think it is extremely important that the states of the world should 
be assured that whatever treaties the United States makes it can 
enforce. We need to have confidence in our good faith in the world, 
and I should suppose that this would tend to reduce the confidence 
that foreign states would have that the United States would fulfill its 
treaty obligations. I am emphasizing this—I do not think it is a 
theoretical point—because it is exactly the question which arose under 
the Articles of Confederation, and it was one of the main reasons for 
making the Constitution. 

Under the Articles of Confederation, the Congress could make 
treaties. The Congress had no power of enforcing them against the 
States, and the result was that the treaty that we made with Great 
Britain and other treaties were made which were continuously violated 
by the United States, either through the enactment of conflicting 
legislation or because of the failure of the States to enact legislation 
which would give them effect. 

_But if you will look in the first volume of the State Papers of the 
United States, giving all of the diplomatic correspondence in the early 
days, you will find a report by the Secretary of State, Jefferson, in 
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which he alluded to the fact that before the Constitution went into 
effect, the country had before it protests from Great Britain that in 
19 specific instances the treaty of peace with Great Britain had been 
violated because of the action of the States. 

Now, this, as I say, made it impossible for the United States to 
make a commercial treaty with Great Britain, because Great Britain 
said, if the United States cannot carry out the treaty it already has, 
why make more. It also made it extremely difficult for American 
negotiators to make commercial treaties with other countries. You 
had it commonly said at that time that when it comes to the making 
of treaties, the United States claims to be one; when it comes to 
enforcement, the United States proves to be 13, and the treaties are 
not enforced. 

Now, this question was dealt with in the Constitution by two ways: 
One, the Union of two-thirds of the Senate with the President in the 
making of treaties. It was felt that that would be adequate protec- 
tion for the rights of the States. It was realized that a treaty would 
have to go beyond the normal legislative powers of Congress, because 
the States have no powers to make treaties. 

The United States purported to be a sovereign state. The United 
States ought, therefore, to be in a position to make treaties, as any other 
sovereign state. Consequently, you had to combine both powers of 
the States and the powers of the Federal Government in the making 
of treaties. And for that reason two-thirds of the Senate was com- 
bined with the President, because it was felt that two-thirds of the 
Senate would assure full protection of the rights of the States, that 
if a proposed treaty would seriously encroach upon the normal righits 
of the States, that you could not get it through the Senate. 

Of course, the Senate in the early days thought it would be some- 
thing like a diplomatic assembly, representatives of the States. Sena- 
tors were, of course, in the early days, until the amendment to the 
Constitution was made before the first World War—the Senate was 
not popularly elected. It was appointed by the States, and conse- 
quently was regarded as the custodian of the interests of the States. 

That was one thing that was done. Protection was given to the 
States by this procedure. 

Secondly, the “supremacy” clause which was made would assure 
the execution of treaties which were made by this process. It was 
proposed in one draft of the Constitution that there should be the 
process of Federal execution, as it was going to be called, whereby the 
Federal Government could use armed force against the States to com- 
pel them to live up to the obligations of the treaty, but that was thrown 
out; that was not thought to be a good procedure, and Mr. Luther 
Martin, who was the representative from Maryland, suggested the 
supremacy clause. 

He said, “Let’s have execution by the courts and not by armed 
forces,” and this was put in in order to assure that the Constitution, 
Acts of Congress and treaties should be enforcible by the courts irre- 
spective of any conflicting State constitutions or State laws. 

Now, that was the system that was set up, and it seems to me that 
it is a system which has worked and a system which we ought to 
continue. 

As I take it, this proposed amendment would put us back where we 
still could only make treaties by the President and two-thirds of the 
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Senate, but we would be back under the Articles of Confederation, 
where many of them could not be enforced because of the adverse 
action or failure to act of the States. 

Senator Dantet. Excuse me. You are still referring to section 2 of 
the amendment ¢ 

Professor Wright. Yes. 

Now, some may say that this is quite theoretical, that we do not need 
to make treaties that would encroach upon the normal powers of the 
States. 

Gentlemen, in my judgment practically every commercial cn we 
made does exactly that. One of the main purposes in treaty making 
is to protect the rights and interests of American citizens abroad, to 
vive them rights, the certainty that they will enjoy civil rights; they 
will not be subjected to discriminatory legislation in foreign countries. 
You cannot make a treaty assuring American citizens such rights in 
foreign countries unless we reciprocally give similar rights to 
foreigners in this country. 

The very first treaty we made, the Treaty of 1778, France provided 
for specifically that. It reciprocally gave American citizens certain 
rights and certain assurances in France, and reciprocally, we gave 
French citizens the same assurances in the United States. 

Now, in my judgment, that is something which Congress could not 
do. It is normally within the powers of the State to decide what 
rights a foreigner should have. That is the sort of thing which the 
treaty power, In my judgment could do, which Congress could not do. 
If you had this provision, such a treaty, if made, could not be enforced 
unless all of the States of the Union in which such a foreigner might 
be residing passed the appropriate legislation. 

That is not a question that is abnormal. It is a question of every 
commercial treaty we make, practically, that gives these reciprocal 
rights of residents exemption from discriminatory legislation, owner- 
ship of property, and such rights as that to American citizens abroad, 
and reciprocally to foreigners in the United States. 

It seems to me that this provision, because it would tend to reduce 
the confidence of foreign countries that the United States would carry 
out its treaty obligations, would seriously impair our capacity to con- 
duct foreign relations. 

That is the main point I wanted to make. I would be glad to 
aswer any questions. 

Senator Dante.. Thank you very much. 

Senator Dirksen ? 

Senator Dirksen. I have no questions. 

Senator Danie. You have directed all of your statement to sec- 
tion 2, as I understand it. 

Professor Wrigur. Yes. 

Senator Danten. On section 1, is your present interpretation of the 
Constitution that a treaty or international agreement which conflicts 
with the Constitution or which is not made in pursuance thereof would 
be invalid ? 

Professor Wricur. I will try to give my position, which I think 
agrees with that that Mr. Backus made on this. The Constitution 
has two types of provisions. One is the conferment of powers upon 
various Federal organs. The other is prohibitions upon the exercise 
of those powers. 
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Now, in my judgment any treaty which prohibits the exercise by 
the United States Government of powers would be a limitation upon 
the treatymaking power. ‘That in my judgment includes the entire 
Bill of Rights. Those prohibit, in my judgment, any authority of 
the United States from doing anything which would encroach upon 
the rights of individuals. 

Thus, any treaty which in any way conflicted with the Bill of 
Rights, or other explicit prohibitions of the Constitution, would be 
inapplicable. 

On the other hand, you have a series of provisions in the Constitu- 
tion which confer powers. Now, many powers are conferred upon 
Congress; many powers are conferred upon the executive. 

One can ask, does the phrase “in pursuance thereof” mean that the 
exercise of the treaty power must be in pursuance of the explicit dele- 
gations of power to Congress? Now, if that is what it means—and I 
think some people may think that is what it means—I think it would 
be very unfortunate because, as I say, I think it is necessary for the 
treatymaking power to go beyond the delegations of power to 
Congress. 

Now, I would not give that interpretation. The Constitution dele- 
gates power to the President and two-thirds of the Senate to make 
treaties. That is a delegation. Consequently, in my judgment, I 
would read this to mean that a treaty is made in pursuance of the 
Constitution if it is made by the President and the Senate, and does 
not violate any of the prohibitions of the Constitution. Consequently, 
I would say this is what the law is today, but I would think there was 
a certain danger in having both those phrases—‘conflicts with the 
Constitution” and “made in pursuance.” In my opinion they mean 
exactly the same thing, but I think some people may say that, the two 
being there, they must mean something different; that the “conflicts” 
means it does not violate any prohibition, and the “pursuance” means 
it must be in pursuance of the explicit delegations of power to 
Congress. 

Thus you have that ambiguity. I would say that it would be more 
certain what it means if you left that phrase out—“made in pursu- 
ance thereof.” 

Senator Danrev. Yes. Then you feel that this is the law today? 

Professor Wrieut. As I construe it, it is. . 

Senator Dantex. Based upon your interpretation of the words here- 
in contained ? 

Professor Wricut. That is right. 

Senator Dantet. Do you have any questions? 

Senator Dirksen. No questions. 

Senator Danren. Thank you very much. 

Professor Wrieutr. Thank you very much. 

Senator Dirksen. It has been good to see you again. 

Professor Wricnr. Glad to see you. 

Senator Dantex. The next witness is Mr. Eberhard Deutsch. 

Mr. Deurscn. Mr. Chairman, may I ask that you indulge 2 minutes 
for the introduction of certain documents which really bear on my 
statement, by the Honorable Alfred J. Schweppe, of Seattle, who is 
chairman of the American Bar Association Committee on Peace and 
Law ? 

Senator Dantret. Mr. Schweppe, we will be glad to hear from you. 
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STATEMENT OF ALFRED J. SCHWEPPE, CHAIRMAN, COMMITTEE 
ON PEACE AND LAW, AMERICAN BAR ASSOCIATION 


Mr. Scuweprr. Senator Daniel and Senator Dirksen, I am chair- 
man of the American Bar Association Committee on Peace and Law, 
and have been since 1950, at which time that committee undertook 
this study. 

I am here solely this morning to put into the record three reports 
that the committee has rendered since the Senate action last year. 
All of the previous reports of our committee dealing with the legal 
aspects of the Bricker amendment are already in the record, in the 
two previous hearings. 

I should like the privilege, therefore, of putting into the record 
from the March 1, 1954, Report of the Committee on Peace and Law 
of the American Bar Association, pages 5 through 14, dealing with 
the subject of treaties and executive agreements, and pages 17 through 
37, which contain certain appendixes in the form of legal argument 
answering, I think, every argument that has been made here this 
morning, as a result of the Senate debate last year. 

Senator Danie. These pages from the report of March 1, 1954, 
will be placed in the appendix to the record. 

Mr. Scuwepre. That is right. 

Next I offer, Mr. Chairman, from the August 1, 1954, Report of the 
Standing Committee on Peace and Law, pages 4 through 9, dealing 
with treaties and executive agreements, and pages 13 through 16, 
dealing with the same subject. 

Senator Dantet. They will be so received and made a part of the 
appendix to the record. 

Mr. Scuwepre. My next offer, Mr. Chairman, is from the February 
1, 1955, Report of the Standing Committee on Peace and Law, pages 
1 through 4, dealing with treaties and executive agreements, and 
appendixes A to M. 

Senator Dante. They will be received and made a part of the 
appendix to the record. 

Mr. Scuwepre. Now, if it is not inappropriate, Mr. Chairman, I 
would like to add just one word which I can do in two sentences, in 
i light of the colloquy here this morning about the words “internal 
aw. 

Those words “internal law” were contributed by one of the great con- 
stitutional lawyers in this country. His name was Prof. Noel T. 
Dowling, who was the Harlan Fiske Stone professor of constitutional 
law at Columbia University. He contributed those words to this com- 
mittee in 1951, when we were engaged in this study. Whether Mr. 
John W. Davis understood the words, or Mr. Backus or Professor 
Quincey Wright, Mr. Dowling then pointed out that there are many 
decisions of our Supreme Court in which the Court speaks of the 
“external affairs” of the United States; it speaks of the “internal 
affairs” of the United States; it speaks of the “external law” of the 
United States, and then I think he had one case in which it spoke of 
the “internal law” of the United States. 

These words were contributed by one of the great students of consti- 
tutional law in this tt. I would like that to be in the record. 


4 Se to Daniet. What definition did he give of the words at the 
ime 
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Mr. Scuwerrr. “Internal law” is the law effective within the area 
of the United States and its Territories and possessions, as distin- 
guished from external law, which would be international law. 

Senator Dantev. Thank you very much. 

Allright, Mr. Deutsch. 


STATEMENT OF EBERHARD P. DEUTSCH, MEMBER, COMMITTEE 
ON PEACE AND LAW THROUGH UNITED NATIONS, AMERICAN 
BAR ASSOCIATION, NEW ORLEANS, LA. 


Mr. Deurscu. Mr. Chairman, I am Eberhard P. Deutsch, of New 
Orleans, and a member of the American Bar Association’s Committee 
on Peace and Law Through United Nations. 

f would like, if 1 may, since I have prepared a statement which I 
ask be filed, to give first, some autobiographical data which may per- 
haps indicate some qualification on my part to discuss some of these 
questions. 

Senator Danteu. The committee would be glad to have it. 

Now, would you like for your statement to be carried in full at the 
end of your oral remarks ? 

Mr. Deurscu. If it may be, please, and I will then merely read 
portions of it and discuss portions of it in summary fashion, as has 
been done with these others. 

Senator Dantet. It is so ordered. 

Mr. Deutscu. I omitted from my statement this biographical data, 
but have been asked by my colleagues to give it to you for the purpose 
I have just stated. 

During the First World War, I spent 214 years in the service, about 
half of that time on forei ign soil, and 6 to 8 months of that time in the 
occupation of Luxembourg under a form of international arrange- 
ment, incidentally, Senator » Dirksen, in the 33d Division from Illinois. 

I was admitted to the bar in Louisiana in 1925, and in the Second 
World War spent 41% years in military service. I was a member of 
the military advisory group to the European Advisory Commission, 
which confected the documents under which the occupation of Ger- 
many and Austria has since taken place. 

I was the principal legal adviser to Gen. Mark W. Clark, in the 
military administration of Austria for 18 months following the close 
of hostilities. 

During 5 of those 18 months I was chairman of the Allied Military 
Legal Directorate which governed the entire country of Austria and 
which consisted of representatives from all of the allied powers in oc- 
cupation of that country. 

fam a member of a law firm which has an extensive practice in 
maritime law and in other international fields. I was admitted to 
practice in the Supreme Court of the United States in 1934, and dur- 
ing the past 6 or 7 years, as I am advised, have argued more cases in 
the Supreme Court than any other private practitioner in the country. 

T have been a special assistant to the Attorney General of the United 
States in the appeal of the vast Texas City disaster litigation, believed 
to be the largest litigation in the history of the world. 

I am a member of various organizations, including the Maritime , 
Law Association, the American Society of International Law, a di- 
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rector of the American Judicature Society, and incidentally, a mem- 
ber of the Association of the Bar of the City of New York. 

[ appear in favor of the proposed amendment. The danger which 
that amendment seeks to correct, I submit, lies in the modern claims as- 
serted that the powers of the Federal Government under the treaty 
clauses extend to control and regulation of internal affairs which 
other parts of the Constitution expressly prohibit or reserve to the 
State governments, 

| would like to say, Mr. Chairman, with regard to the question of 
internal law, that J regard it, as | understand you to regard it, in 
definition, as that law which governs the rights of citizens in this 
country among themselves and in their relationships to their own gov- 
ernments. I do not consider the law which affects aliens in this coun- 
try or citizens in foreign countries as internal law. 

‘| regard it as having the identical meaning as “domestic law.” 

The danger to which IL have just pointed did not exist when the 
Constitution was adopted, because treaties were not then used, nor was 
it dreamed that they would ever be used, to regulate our internal affairs. 

i might point in that connection to the case of Geoffrey v. Riggs, 
cited by Mr. Backus, and to the Treaty of 1853 with France, discussed 
by Professor Wright, who I understand is not a lawyer. 

That treaty with France provided in so many words that the rights 
of French aliens to hold property in this country were dependent on 
the laws of the several States specifically. 

In recent years, there has developed a strong tendency toward cen- 
tralization of governmental authority and its vestiture in the execu- 
tive rather than in the legislative branch of our Federal Government. 
Blocked by the farseeing constitutional safeguards against carrying 
forward this tendency within our own judicial borders, its advocates 
have sought to achieve it along an international route charted, per- 
haps unwittingly, by Mr. Justice Holmes in Afissouri v. Holland. 

The cases which have been cited in the 19th century obviously pre- 
ceded that opinion in the 20th. 

Henry St. George Tucker, renowned Virginian, described the treaty 
clauses of the Constitution nearly half a century ago, as a Trojan 
Horse. 

The simple objective of advocates of constitutional limitations in 
this field is to prohibit the making of local law for citizens of Jellico, 
Tenn., Ronceverte, W. Va., or Pine Bluff, Ark., Austin, Tex., or Spring- 
field. LiL, by riding a Trojan Horse around a diplomatic council table 
in Yalta, Potsdam, or Geneva. 

In the beginning it was generally taken for granted that treaties 
would be made only on matters affecting the relations of the United 
States with other countries, and, of course, the reciprocal rights of 
citizens and subjects of those countries to each other and to the oppo- 
site countries. 


But the candid claim is now made that once a matter has become— 
and I am quoting, sir— 


in one way or another the subject of regulation by the United Nations, that sub- 
Ject ceases to be a matter essentially within the jurisdiction of the member 
States domestic jurisdiction. 


The corollary of this broad concept has even been carried over into 
a suggested avoidance of constitutional guaranties of personal liber- 
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ties in criminal prosecutions by transferring them to internationa) 
tribunals. 

Patrick Henry, Mr. Chairman, was not merely a legendary figure 
to be quoted by schoolboys in classes on elocution. He was a great 
and farseeing statesman who actually envisioned the danger to which 
I have just pointed more than a century and a half before it mate- 
rialized. 

In 1788, Patrick Henry said: 


If treaties are made infringing our liberties, it will be too late to say our 
constitutional liberties are being violated. Suppose you be arraigned as offenders 
and violators of a treaty made by this Government. Will you have that fair 
trial which offenders are entitled to in your Government? Will you plead a 
right to trial by jury? You will have no right to appeal to your own Constitution. 

Many Americans, Mr. Chairman, many American patriots, died in 
a revolution against a sovereign who they said in their Declaration 
of Independence had— 
combined with others to subject us to a jurisdiction foreign to our Constitu- 
tion * * * for depriving us in many cases of the benefits of trial by jury. 

Can it fairly be suggested that when “we, the people of the United 
States,” adopted our Constitution “in order to secure the blessings of 
liberty to ourselves and our posterity,” it was intended to give up, 
through the treatymaking powers embodied in that instrument, such 
fundamental rights so recently wrested from sovereignty at so great 
a price ? 

It is this evolution, gentlemen, in the purpose and scope of treaties 
and the plethora of new treaties dealing with social, cultural, civil, 


and political rights of citizens in their own countries, sponsored by 
the United Nations and its affiliated organizations, which have given 
rise to the widespread demand for a constitutional amendment as 
stated by Dr. George Finch, perhaps the greatest living authority on 
international law today: 


To make it impossible hereafter for any Federal or State court to hold that 
foreign nations may participate in enactment of local legislation for the people 
of the United States under the treatymaking clauses of the Constitution. 

Now, I have not counted the number of those treaties dealing with 
these social and cultural rights. The statement has widely been made 
that some 200 are under consideration, but I do recall specifically 
that in the fall, the early fall, of 1953, Secretary of State Dulles, 
addressing the American Bar "Association, said that there were 17 
already in Washington for final action. 

It is never wise to await the happening of an impending evil before 
taking steps to prevent it. We of the American Bar Association pre- 
fer to lock the barn door before the horse is gone. 

We adopted the 22d amendment only after a President had begun to 
perpetuate himself in office, and the people themselves insisted on a 
constitutional limitation against their own election of any man for 
more than two terms. 

It has never been contended, I am sure, that our form of Govern- 
ment is any easy one to administer. Centralized dictatorship would 
be far more efficient. But we have sacrified this efficiency, I submit. 
to the expensive and time-consuming multigovernmental system in 
effect in this country because we felt that only in this way can our 
liberties be maintained with complete safety. 
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The proposed constitutional amendment, in my humble opinion, will 
concededly be one more step away from centralized efficiency, but it 
will also be a long step, I submit with equal sincerity, toward the se- 
curity of our freedoms. 

Guidance from the past may always be sought profitably to illumine 
the present and the future. A page of history is worth far more than 
a volume of logic. The famous case of ex parte Milligan grew out 
of the Civil War attempt by the executive branch of the Federal Gov- 
ernment in the United States, to prosecute, to jail, and even to exe- 
cute disaffectionists in the North by Executive decree and military 
commission, rather than by judicial process under constitutional safe- 
cuards. 

The Supreme Court struck down such tyrannical procedure, largely 
as the results of the efforts of Jeremiah Black, chief counsel for Mil- 
ligan, a former Attorney General and also Secretary of State of the 
United States. 

In words as cogent today as they were then, Mr. Black pointed out 
that an executive agency asserted to be beyond the bounds of the 
Constitution— 


has no law of its own. Its terrible authority is undefined, and its exercise is 
without legal control. 


Undelegated power— 
said Mr. Black— 
is always unlimited— 
and— 
the field that lies outside of the Constitution and laws has no boundary. 


It was said by the witness who preceded me that these are trouble- 
some times and that we are faced with exigencies which require swift 
and effective action. That same argument was made, gentlemen of the 
committee, in the case of ex parte Milligan, to which I have just 
referred. It has been made many times and in many places. It has 
been made by all who have sought to justify arbitrary action on 
grounds of the exigencies of troubled conditions, and to them at 
that time Mr. Black replied : 

In peaceable and quiet times, our legal rights are in little danger of being 
overborne ; but when the wave of power lashes itself into violence and rage, and 
goes surging up against the barriers which were made to confine it, then we 
need the whole strength of an unbroken Constitution to save us from destruction. 

Thank you, Mr. Chairman. 

Senator Danret. Thank you, Mr. Deutsch. 

Senator Dirksen ? 

Senator Dirksen. I have no questions. I think the statement speaks 
for itself. 

Mr. Deutscu. Thank you, sir. 

Senator Dirksen. Thank you very much. 

Senator Dantet. Mr. Deutsch, I would like to ask you the same 
question that I asked the previous witnesses, whether or not the ex- 
pression contained in section 1 of the proposed resolution is simply a 
declaration of your interpretation of the Constitution as it now exists? 

Mr. Deutscu. The answer to that must be “no,” but I would like 
to explain it, if I may. 
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If I had been a member of the Supreme Court of the United States 
in 1920, I would have joined the dissenters from the opinion of the 
majority in Missouri v. Holland. In other words, it would have been 
my view at that time that the present section 1 is expressive of the 
rmeaning of the Constitution. 

In my opinion, in Missouri v. Holland, the majority of the Supreme 
Court led the way to the statement made, and I am sure in all sincerity, 
by John Foster Dulles in April 1952, to the effect that treaties may 
override the Constitution, 

Senator Dante. In other words, this section 1 is a statement of 
your personal interpretation of the Constitution as it now exists? 

Mr. Deutscn. Correct. 

sut you understand, I must dissent from Missouri v. Holland to 
maintain that interpretation. 

Senator Dante. I understand. 

[t is your opinion that this is the way the Constitution should be 
interpreted today ? 

Mr. Deurscn. Should have been interpreted, were it not for the 
fact that the Supreme Court tells us what those interpretations 
must be. 

Senator Danret. You do not propose here to be making any change 
from what you understood the drafters of the Constitution intended 
in this respect ? 

Mr. Deurscr. That is absolutely correct, with the further qualifi- 
cation that the drafters of the Constitution never envisaged treaties 
dealing with our domestic affairs. 

Senator Dante. Mr. Smithey. 

Mr. Smirnry. Mr. Deutsch, has the house of delegates approved 
this particular draft of Senate Joint Resolution 1? 

Mr. Deutscnu. No, sir; not specifically. 

Mr. Smirney. Has the committee on peace and law through the 
United Nations of the American Bar Association specifically met and 
approved this draft ? 

Mr. Deutscn. The committee on peace and law can take no official 
action, but I believe I may say this, that the individual members of 
the committee on peace and law are unanimously in accord on this 
draft, that this draft accomplishes what they feel the house of dele- 
gates of the American Bar intended when they did approve a prior 
draft. 

Mr. Smirney. Now, with respect to section 1 of the amendment, 
which makes reference to international agreements and which includes 
language not in that section in prior Congresses, namely, that interna- 
tional agreements shall be made in pursuance of the Constitution, I 
would like to ask you this question : 

Is it true that international agreements are nowhere mentioned in 
the Constitution ? 

Mr. Deutscu. Treaties are mentioned. 

Mr. Smrruey. But “other international agreements” ? 

Mr. Devutscu. Other international agreements are not mentioned. 

Mr. Smitrnery. Now, if they are nowhere mentioned in the Consti- 
tution, can they be said to be made “in pursuance thereof” ? 

Mr. Devutscn. Yes. 

Mr. Smrrney. In what manner, sir? 
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Mr. Devurscu. The Constitution contemplates, as has frequently 
been said, that the National Government has the attributes of sov- 
ereignty, including the right to enter into negotiations with foreign 
countries. 

In that sense, the making of executive agreements, so-called, is pur- 
suant to the broad implied powers of the Executive in the conduct 
of foreign affairs specifically granted under the Constitution. 

Mr. Smirney. Now, vou will recall that in J//ssouri v. Holland, 
Justice Holmes referred to this clause as it applied to the laws of the 
United States. Then he said, “The sole requirement applied to 
treaties, is that they must be made under the authority of the United 
States.” That may mean nothing more than the procedural require- 
ments, namely, the submission and ratification by the Senate. Am 1 
correct ¢ 

Mr. Deutrscu. That is correct. 

Mr. Smrruery. Now, is there any like procedure so far as interna- 
tional agreements are concerned ¢ 

Mr. Devutscn. There are no formal procedures required. But you 
will find this, Mr. Smithey, if I may answer now a little more fully 
and broadly—— 

Mr. Smirnery. Surely. 

Mr. Deurscu. Dr. Finch, I believe, will appear sooner or later 
before this subcommittee, and has a wealth of personal experience to 
offer you gentlemen in that regard. You will find, on a study of the 
background of these executive agreements that it has been accepted 
and there is, I believe, one opinion that states, that they are limited 
in their scope. ‘They were originally intended te deal only with what 
are known as the housekeeping affairs of our Government in interna- 
tional sphere. They have been broadened in such a way that they deal 
with giving away the property of the United States, which even a 
treaty, in my humble opinion, cannot do. 

Mr. Justice Jackson, when Attorney General of the United States, 
wrote an opinion to the effect that it was all right to give away 50 
destroyers by executive agreement. I very humbly and respectfully 
disagree with that, and if I may, I will tell you on what basis. 

When I was overseas in this unusual allied warfare that we were 
then conducting, I used to have a great many questions arise as to the 
rights of the Allies amongst each other. The British, for instance, 
when we would capture a large store of fine German wines, felt that 
those should be divided with them. And when they captured a cou- 
ple of bicycles in a police station, they felt that we should get one of 
them. And when we captured a vast hoard of gold, toward the close 
of the war, there were all sorts of claims made to that gold. 

[ happened to write the opinion to the effect that that gold had 
become the property of the United States under the Constitution by 
its capture, and that property of the United States was disposable only 
by act of Congress. 

In the same way, an executive agreement may be used to effect an 
armistice, but in my humble opinion, constitutionally, a treaty is re- 
quired to end a war. However, that does not mean that executive 
agreements in their proper sphere are not to be made in pursuance of 
the Constitution. 

Mr. Smrruey. Have you finished, sir? 
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Mr. Deutscu. I will add one phrase: Under the power of the Execu- 
tive to carry on the foreign affairs of the Nation. 

Mr. Smirnry. Now, let us take an illustration. For instance, would 
the executive agreement involved in the Pink case have been the su- 
preme law of the land if this provision had been in the Constitution ? 

Mr. Devurscn. The executive agreement would have been the su- 
preme law of the land if this provision were in the Constitution, but 
some parts of that agreement might and possibly, probably, would 
have been ruled invalid. 

For instance, you will note that section 1 provides: 

Any provision of a treaty or other international agreement. 

The entire international agreement is not affected by the prohibition 
in that section 1. 

I could give you an illustration, if I may, a prospective illustration. 
I think the chairman asked——— 

Senator Dantet. Proceed. 

Mr. Devurscn. The chairman asked for the prospective effect of sec- 
tion 1 if adopted. I would like to give an illustration. Let us suppose 
that negotiations were commenced and carried on with reference to 
the recognition of the Communist Chinese government, the People’s 

republic of China. Let us suppose that in the course of those negotia- 
tions, it was believed by the Executive, by the President of the United 
States, the Chief Executive Officer of the country, that it were neces- 

sary to make an arrangement to admit 100,000 Chinese into the United 
States per annum for a given number of years, to abrogate, let us say, 
the miscegenation laws of those States which have them, and he made 
finally as part of his recognition of the Chinese Republic the accept- 
ance of the ambassador of that government and the reciprocal rights 
which we would have; he made an agreement to admit 100,000 Chinese 
per annum and to abrogate these miscegenation laws. 

It is my opinion that if this provision were adopted, those latter 
two parts of the agreement might or might not be effective as beyond 
the powers of the President, when acting presumably in pursuance 
of the Constitution. 

Mr. Sairuey. Now, is there any danger in this provision, as you 
see it, that international agreements may be elevated to a status where 
they can override Federal legislation, if adopted subsequent to Federal! 
legislation’ Are they, indeed, then on a parity with treaties? 

Mr. Devurscu. I am not sure that I understand your question. I use 
the term—you will forgive me-—“international agreements” as includ- 
ing treaties. You are speaking of international agreements—— 

Mr. Smiruey. I am dividing the two. 

Mr. Deutscnu. I see. 

Mr. Smiruey. I am speaking of executive agreements, which are 
included, I take it, among the term “international agreements.” 

Mr. Deutscu. That is right. And your question, then, i is whether 
there is any danger if such a provision were adopted as an amendment 
to the Constitution for international agreements other than treaties to 
have a status higher than treaties? 

Mr. Smiruey. No; to have a status equal with treaties, and therefore 
able to override Federal legislation which had been enacted prior to 
that time. 
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Mr. Deurscu. I believe they would not. That would be my opinion, 
if I were a judge, that they do not have that status with treaties in 
the proper sphere of treaties. 

Now, even under the proposed amendment you can make executive 
agreements which would have effect as such for their proper purposes, 
the receipt of ambassadors, the postal arrangements, and so on and 
so on, and they would be as binding as if they were in the Constitution 
itself. 

Mr. Smrruey. ‘That is the international aspect. 

Mr. Deutscn. Yes. 

Mr. Smirney. I am interested primarily in the domestic aspect. 

Mr. Deutscu. On the adoption of the proposed amendment, an 
executive agreement could not validly have domestic effect in violation: 
of the Constitution. In fact it could not have domestic effect at all 
except by implementing legislation, valid under the Constitution in the 
absence of international agreement. 

Senator Dantzt. Is there anything else ? 

Mr. Smiruey. I think not, sir. 

Senator Dante. Thank you very much, sir. 

Senator Dirksen. Mr. Chairman, at this point I would like to sug- 
gest, since there has been some controversy about the number of con- 
ventions and covenants that have been contrived, that we nail down 
the exact fact and ask the U. N. or its component agencies and com- 
inissions to give us the most current data with regard to the number 
of treaties, conventions, and so forth, that have acttially been contrived 
and are in form, the number that have been submitted, the number 

that have been messaged to the Senate, and the number that are in 
process, ever since those agencies were in operation. 

Senator Dantet. We will ask counsel for the committee to obtain 
that information. 

Thank you. 

Mr. Devutscu. Thank you, sir. 

Senator DrrKseEn. It is good to see you again. 

(The prepared statement of Mr. Deutsch is as follows :) 


STATEMENT RESPECTING SENATE JOINT RESOLUTION 1, 84TH CONGRESS, IST SES- 
SION (THE BRICKER AMENDMENT) BY EBERHARD P. DEUTSCH OF NEW ORLEANS, 
MEMBER OF THE AMERICAN BAR ASSOCIATION COMMITTEE ON PEACE AND LAW 

THROUGH UNITED NATIONS 


Mr. Chairman, I am Eberhard P. Deutsch of New Orleans, a member of the 
American Bar Association’s Committee on Peace and Law Through United 
Nations. I appear in support of the proposed Bricker amendment to the Con- 
stitution, to provide proper safeguards for prevention of abuse of the treaty 
power by limting the seope of treaties within constitutional bounds, and their 
effect as internal law within the United States. 

It is my firm conviction that the treaty clauses of our Constitution, as now 
being used and construed, present an evergrowing danger to the firm stability 
of our form of government. 

As you are fully aware, these clauses authorize the President to.make treaties 
with foreign nations with the advice and consent of the Senate, and provide that 
treaties, when so made and ratified, shall be the supreme law of the land. 

The danger lies in the modern claims asserted that the powers of the Federal 
Government, under the treaty clauses, extend to control and regulation of in- 
ternal affairs which other parts of the Constitution expressly prohibit, or reserve 
to the State governments. 
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This danger did not exist when the Constitution was adopted, because treaties 
were not then used, nor was it dreamed that they would ever be used, to regulate 
our internal affairs. : 

Thomas Jefferson (in his “Parliamentary Practice,” 1801) was quite clear 
as to this. . ‘ ' 

“By the general power to make treaties,” he said, “the Constitution must 
have intended to comprehend only those objects which are usually regu- 
lated by treaties, and cannot be otherwise regulated. It must have meant to 
except out all those rights reserved to the states; for surely the President and 
the Senate cannot do by treaty what the whole government is interdicted from 
doing in any way.” 

3ut in recent years there has developed a strong tendency toward centraliza- 
tion of governmental authority, and its vesture in the executive rather than 
in the legislation branch of our Federal system. 

Blocked by the farseeing Constitutional safeguards against carrying forward 
this national totalitarian tendency within our own judicial borders, its advocates 
have sought to achieve it along an international route charted, perhaps unwit- 
tingly, by Mr. Justice Holmes in Missouri v. Holland. 

Henry St. George Tucker, renowned Virginian, described the treaty clauses 
of the Constitution nearly half a century ago, as a Trojan Horse, ready to unload 
its hidden soldiery into our midst, destroying State laws and constitutions and 
leaving behind the wreckage of the dream of the Founding Fathers. 

This same danger was recognized, in April 1952, by John Foster Dulles him- 
self when he said: “The treaty-making power is an extraordinary power liable 
to abuse * * *, Under our Constitution treaties become the supreme lew of 
the land. They are indeed more supreme than ordinary laws, for congressional! 
laws are invalid if they do not conform to the Constitution. Treaties * * * can 
take powers away from the Congress and give them to the President; they can 
take powers from the States and give them to the Federal Government or to 
some international body, and they can cut across the rights given the people 
by the constitutional Bill of Rights.” 

However, a year later, on April 6, 1953, Mr. Dulles, having become Secretary 
of State with power to negotiate international agreements, expressed himself 
strongly before this subcommittee, as being opposed to any constitutional restric- 
tion on the treaty-making power. 

He then stated that the restriction proposed would create impediments to the 
day-by-day conduct of foreign affairs. He promised simply that his administra- 
tion would not sign any bad treaties. But ours should be a Government of 
laws, not of men. 

The simple objective of advocates of constitutional limitations in this field, 
is to prohibit the making of local law for citizens of Jellico, Tenn., Ronceverte, 
W. Va., or Pine Bluff, Ark. by riding a Trojan Horse around a diplomatic council 
table in Yalta, Potsdam, or Geneva. 

For the first 131 years of our national life under the Constitution, it was the 
accepted view that no treaty could accomplish objectives forbidden to the Federal! 
xovernment by that instrument. In fact, in a number of cases, the Supreme 
Court of the United States had indicated as much. 

In 1920, a contrary position was taken for the first time by the Supreme Court 
speaking through Mr. Justice Holmes. 

Some years earlier, Congress had passed a statute for the protection of migra- 
tory game birds. Two Federal courts had declared the statute unconstitutional 
as an unauthorized Federal interference in the domestic affairs of the States. 

The United States then made a treaty with Canada on the same subject, and 
Congress thereafter reenacted substantially the same migratory-game law which 
had theretofore been held invalid by the courts. 

It was generally assumed that the new statute would be held unconstitutional, 
just as the old one was. But in Missouri v. Holland, Mr. Justice Holmes laid 
down the rule that while acts of Congress are valid only when made in pursuance 
of the Constitution, treaties become the supreme law of the land without further 
ado if they are merely made under the authority of the United States. 

In holding the new statute valid despite the unconstitutionality of the old, the 
court held directly that Congress could validly do, under a treaty, what the 
constitution forbade in the absence thereof. 

_ This decision also bred the germ of the idea that the purely internal or domes- 
tice affairs of a state may be proper subjects for regulations through interna- 
tional agreements. 
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In the beginning, it was generally taken for granted that treaties would be 
made only on questions affecting the relations of the United States with other 
countries. But the totalitarians evolved a broader concept toward national 
executive centralization through international executive compact. 

As late as 1929, Chief Justice Hughes, who had been Secretary of State and 
a judge of the Permanent Court of International Justice at The Hague, expressed 
the view that treaties may perhaps not validly be made if they “did not pertain 
to our external relations but to * * * matters which normally and appropriately 
were within the local jurisdictions of the States.” 

But the State Department, only 5 years ago, took a position contrary to that 
of the late Chief Justice. The opening sentence of an official release by that 
Department in September 1950 states that “there is no longer any real distinc- 
tion between ‘domestic’ and ‘foreign’ affairs.” 

Although the United Nations Charter provides expressly that “nothing 
(therein) contained shall authorize the United Nations to intervene in matters 
which are essentially within the domestic jurisdiction of any state,” the candid 
claim is now made that “once a matter has become, in one way or another, the 
subject of regulation by the United Nations * * * that subject ceases to be a 
matter * * * ‘essentially within the domestic jurisdiction of the member states’ .” 

Similarly, the report of President Truman’s Committee on Civil Rights states 
that “the Human Rights Commission of the United Nations is working on a de- 
tailed international bill of rights designed to give more specific meaning to the 
general purpose announced in article 55 of the charter. If this document is 
accepted by the United States as a member state, an even stronger base for con- 
gressional (rather than State) action under the treaty power may be estab- 
lished.” 

The corollary of this broad concept has even been carried over into a sug- 
gested avoidance of constitutional guaranties of personal liberties in criminal 
prosecutions, by transferring them to international tribunals. 

It has actually been asserted that “so far as the requirements of indictment 
by grand jury and trial by jury are concerned, these apply to trials in the Federal 
courts, and can have no application to an international court set up by a group 
of nations in the exercise of their treatymaking powers.” 

In other words, it is claimed that the Federal Government can validly provide, 
under the treatymaking power, for the trial of an American citizen, in a foreign 
country, without a jury, by methods and in places which the Constitution forbids, 
and without the safeguards which the Constitution commands, for an offense 
committed in the United States. 

Patrick Henry was not merely a legendary figure to be quoted by schoolboys 
in classes on elocution. He was a great and far-seeing statesman who actually 
envisioned the danger to which I have just pointed, more than a century and a 
half before it materialized. 

In 1788, Patrick Henry said: “Sure I am if treaties are made, infringing our 
liberties, it will be too late to say our constitutional liberties are being violated 
* * * Suppose you be arraigned as offenders and violators of a treaty made by 
this Government. Will you have that fair trial which offenders are entitled to 
in your Government? Will you plead a right to trial by jury? You will have no 
right to appeal to your own Constitution * * *.” 

Many American patriots died in a revolution against a sovereign who, they 
said in their Declaration of Independence, had “combined with others to subject 
us to a jurisdiction foreign to our Constitution * * * for depriving us in many 
cases of the benefits of trial by jury.” 

Can it then fairly be suggested that when “we the people of the United States” 
adopted our Constitution “in order to * * * secure the blessings of liberty to 
ourselves and our posterity,” it was intended to give up, through the treaty- 
making powers embodied in that instrument, such fundamental rights so recently 
wrested from sovereignty at so great a price? 

In fact, the right to trial by jury in civil cases right here in this country has 
already been restricted by treaty. The Warsaw Convention, signed and ratified 
some years ago, contains a clause limiting the liability of international airlines 
for damages for injury or death of passengers to 125,000 gold francs or some 
$8,300. 

Although it is an essential feature of the right to jury in civil trials, that 
the jury fix the amount of damages, this limitation has been upheld because 
it is contained in a treaty, and accordingly overrides the Constitution. 

In the present state of doubt as to the proper scope of the treaty power, it is 
entirely possible—even probable—that the Supreme Court would uphold a treaty 
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giving some agency of the United Nations, or some other supranational body, 
ownership and control of all sources of atomic energy, including such sources 
in this country. 

In light of Prime Minister Nehru’s recent public comments on the worldwide 
impact of the interracial.policies of South Africa, the matter of racial segregation 
within the boundaries of any one country, might plausibly be urged to be one 
of international concern, subject to regulation by the United Nations, despite 
the prohibition of the charter against intervention by that body in matters which 
are essentially within the domestic jurisdiction of any state. 

Under this view, the careful and judicious approach to this delicate problem 
now being taken by our courts, might well be supplanted by bureaucratic decree 
through executive agreement, which does not even require Senate approval to 
be valid and enforceable. 

A treaty with Israel recently concluded, provided, when signed, that nationals 
of either country should be permitted to practice their professions in the other 
country without restraint. Fortunately, the Senate, then recently alerted by 
the American Bar Association to such Trojan Horses, guarded the Nation 
against the hidden soldiery in this one, and, as a Condition of ratification, 
insisted on insertion of a provision subjecting this clause to the requirements of 
State law. 

Had the Senate been less vigilant, or had the international agreement in 
question been an executive agreement rather than a treaty, alien lawyers would 
ipso facto have been granted the right to appear in our courts, and alien teachers 
the right to teach in our schools, without any regard for requirements of State 
law as to citizenship and loyalty, the latter ironically still applicable to American 
citizens. 

Aliens, in other words, would have been placed in a preferential position over 
our own citizens—a preferential position which would have entitled them to 
diffuse their ideologies, among the students in our schools, without remedy to 
the States, impotent under their own laws. 

It is this evolution in the purpose and scope of treaties, and the plethora of 
new treaties dealing with social, cultural, civil and political rights of citizens 
in their own countries, sponsored by the United Nations and its affiliated organ- 
izations, which have given rise to the widespread demand for a constitutional 
amendment “to make it impossible hereafter for any Federal or State court 
to hold that foreign nations may participate in enactment of local legislation for 
the people of the United States under the treatymaking clauses of the Con- 
stitution.” 

The first clause of the proposed amendment now under consideration, obviates 
the ever-present possibility of transgression of the Constitution by treaty provi- 
sion, 

The Supreme Court has, as already stated, indicated by dicta that a provision 
of a treaty, if in violation of the Constitution, would not be valid, but no treaty 
has ever been held to be unconstitutional; and in Missouri v. Holland, the 10th 
amendment was held to have given way before the migratory bird treaty. 

The words “or which is not made in pursuance thereof” in the first clause of 
the proposed amendment are designed to remove one basis on which the opinion 
of Mr. Justice Holmes, in Missouri v. Holland, was predicated. 

It will be recalled that, in that opinion, the eminent jurist pointed out that, 
under the wording of the Constitution, the supreme law of the land consists of 
statutes made “in pursuance” of the Constitution, and of treaties made “under 
the authority of the United States.” 

Mr. Justice Holmes deduced from this language that treaties, unlike acts of 
Congress, are above and beyond the Constitution, and are free from the restraints 
which that document imposes on ordinary laws. 

It is not thought that the drafters of the Constitution had any such concept in 
mind when they wrote the supremacy clause; and the second clause of the pro- 
posed amendment is designed simply to place this conclusion beyond peradven- 
ture of any different construction by administrative or even judicial fiat. 

The second clause of the proposed amendment will prevent a treaty from be- 
coming internal law in the United States by force of self-executing terms. Al! 
treaties will be non-self-executing as domestic law until Congress acts, thus 
bringing the position of the United States into harmony with that of practically 
all other nations of the world. 

Under the text of the proposed amendment, Congress, in legislating in respect 
to treaties, is to have no power which it does not have under the Constitution, 
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apart from its power to carry treaties into effect under the “necessary and 
proper clauses.” 

In other words, under the amendment, Congress, in implementing a treaty, 
will have to legislate in accordance with its existing delegated powers, without 
enlargement of those powers by the treaty itself, or by any other treaty. 

There is a very real question as to the legal extent of the respective spheres 
of treaties and executive agreements. In the progressive centralization of execu- 
tive power, treaties are being supplanted by executive agreements. 

In a book published in 1941 by the Columbia University Press, Wallace McClure, 
erstwhile Assistant Chief of the Treaty Division of the Department of State, 
wrote with complete candor: “For controversial international acts the Senate 
method may well be quietly abandoned, and the instruments handled as executive 
agreements.” i 

The proposed amendment accordingly makes it abundantly clear that nothing 
forbidden to be done by treaty may be accomplished by executive agreement. 

It is asserted by critics of any limitation on the present treaty power that wip- 
ing out our existing constitutional principle by which many American treaties 
heeome self-executing, would hamper the international functions of the Federal 
Government. 

Making all treaties non-self-executing in the domestic area until implemented 
by legislation, will give the people of the several States of the United States 
opportunity to protect their local interests against local legislation by interna- 
tional compact. 

Further, it will put us on a parity with other nations insofar as the internal 
effect of a treaty is concerned, and will put the world on notice of the limitations 
on the effect of treaties in the United States. 

It has recently been asserted by the Secretary of State, with reference to an 
earlier proposed Bricker amendment, not only “that amendment of the Constitu- 
tion is unnecessary,” but that such an amendment “actually could be dangerous 
to our peace and security.” 

This is the same argument, practically word for word, made 165 years ago 
against adoption of the Bill of Rights to the Constitution of the United States— 
our fundamental safeguard against governmental tyranny. 

In 1788, Alexander Hamilton himself said that “bills of rights” * * * are not 
only unnecessary in the * * * Constitution, but would even be dangerous.” 

The people of this country, then fresh from revolution against totalitarianism, 
overwhelmingly repudiated all such suggestions. The same response must be 
made today to Mr. Dulles’ argument against limitation of the treatymaking 
power. 

It is never wise to await the happening of an impending evil before taking steps 
to prevent it. We of the American Bar Association prefer to lock the barn door 
before the horse is gone. 

We adopted the 22d amendment only after a President had begun to perpetuate 
himself in office; and the people themselves insisted on a constitutional limitation 
against their own election of any man for more than two terms. 

The fact that more than two-thirds of all of the Senators themselves have 
heretofore proposed adoption of a constitutional amendment restricting the effect 
of international agreements against the power of the Senate in the treaty field, 
certainly indicates the lack of confidence of that body itself in its own inherent 
efficacy as a check on the treatymaking power without constitutional restraint. 

It has never been contended that our form of government is an easy one to 
administer. Centralized dictatorship would be far more efficient; but we have 
sacrificed this efficiency to the expensive and time-consuming multigovernmental 
system in effect in this country, because we have felt that only in this way can 
our liberties be maintained. 

‘rene eine constitutional amendment will concededly be one more step away 
ir alized efficiency. But it will also be another step toward the security 
of our freedoms. F 

It will be noted particularly that the present proposal does not prevent the 
President and Senate from making a treaty on any subject whatever. It merely 
prevents the treaty from becoming effective as internal law in the United States 
except to the extent of legislation valid in the absence of treaty. 

It may be that limiting treaties to constitutional bounds, will exclude some 
areas in which treaties now automatically hecome internal law under the 
Ontete ae ae ae — require, as decided in Canada Vv. 
implemented hy legislative i 7 + * erat sd ghar rndlgpege treaties must be 

Vv legis): operation between Congress and the States. 
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This has always been done in the past when the 10th amendment was still 
part of the Constitution, as in the matter of devolution of property on aliens, the 
subject of the litigation in Geoffrey v. Riggs. The applicable provisions of the 
treaty then under consideration were expressly made subject to State legislation. 

Opponents say that the lack of necessity for such a constitutional amendment 
is unanswerably demonstrated by the fact that the treaty clauses, as now written, 
have served us well for 166 years: and that amendment now would be produc- 
tive only of needless confusion. 

These opponents overlook the fact that necessity for constitutional change 
arises most often, not from intrinsic fallacies in the Constitution itself, but in 
changed conditions which render provisions written in the 18th century in- 
adequate to deal with the sociological complexities of the 20th. 

When the original treaty provisions were embodied in the Constitution, no 
one—even among those who felt those provisions to be inadequate or faulty- 
envisaged the conceivable possibility of the making of interns! Isw through 
international agreements. 

The migratory game treaty which gave rise to Missouri v. Hol’und, was itself 
relatively innocuous. But it set a pattern of which recent political agitators. 
totalitarian in tendency, took advantage in an effort to effect, by treaties and 
executive agreements, internal changes in our governmental structure, not 
attainable by ordinary constitutional means. 

The supposed need for, and the creation of, a United Nations organization, lent 
impetus to this movement. And so came the evolutionary change of conditions 
never envisaged at the time of adoption of the Constitution and Bill of Rights, 
nor for more than 150 years thereafter, which gave rise to the need for a con- 
stitutional limitation on the scope and effect of treaties and other international 
agreements. 

While the proposed Covenant on Human Rights has not yet been completed by 
the United Nations, representatives of organizations in the United States have 
zealously been at work to bring about its early completion and adoption: and 
we have only the personal assurance of the Secretary of State that the United 
States will not be an official party thereto when completed. 

All drafts of that covenant so far presented contain so-called guarantees of 
freedom of religion, of speech and press and of peaceable assembly and associ- 
ation which are, however, expressly made subject to such restrictions as are 
“prescribed by law” or necessary to protect “public safety, order, health and 
morals”, and even to a declaration of emergency officially proclaimed by the au- 
thorities, in which cases a State may freely take measures impairing those 
freedoms. 

Our Government, as stated, is one of laws. not of men. Secretary Dulles’ 
assurances that the present administration does not intend to support, execute, 
or ratify the proposed covenant should not be accepted as satisfactory. As this 
statement is being prepared, Mrs. Lord, successor to Mrs. Roosevelt, is at work 
“as an observer” in Geneva on the completion of the covenant. 

Such activities, and the threat thereof, by past, present. and future adminis- 
trations of men, have brought about the pending proposal for a constitutional 
amendment to insure a continuance of a government of laws in the United 
States. 

The text of the proposed amendment was drawn to bring into sharp focus the 
whole problem of imposing on treaties the limiting safeguards of the Constitution, 
in the light of past and possible future construction of the existing treaty power. 

Guidance from the past may always be sought profitably to illumine the 
present and future. A page of history is worth more than a volume of logic. 

The famous case of Ex parte Milligan grew out of civil war attempts by the 
executive branch of the Federal Government to jail and even execute disaf- 
fectionists in the North by executive decree and military commission, rather 
than by judicial process under constitutional safeguards. 

The Supreme Court struck down such tyrannical procedure, largely as the 
result of the efforts of Jeremiah Black, chief counsel for Milligan, a former 
Attorney General and Secretary of State of the United States. 

In words as cogent today as they were then, Mr. Black pointed out that an 
executive agency asserted to be beyond the bounds of the Constitution “has no 
law of its own. Its terrible authority is undefined, and its exercise is without 
legal control.” 

“Tndelegated power.” said Mr. Black, “is always unlimited.” and “the field 
that lies outside of the Constitution and laws has no boundary.” 
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To whose who, then as in all ages and now, have sought to justify arbitrary 
action on grounds of the exigencies of troubled conditions, Mr. Black replied that 
“in peaceable and quiet times, our legal rights are in little danger of being over- 
borne; but when the wave of power lashes itself into violence and rage, and 
goes surging up against the barriers which were made to confine it, then we need 
the whole strength of an unbroken Constitution to save us from destruction.” 

Senator Danten. Mr. Carl Rix. 

Mr. Rix, will you identify yourself for the record / 

Mr. Rix. Yes, sir; I appear for myself. Until this year I have 
been a member of the committee on peace and law of the American 
Bar Association, and I am a former president of the American Bar 
Association. 

I testified twice in the previous hearings, and request that that 
record be incorporated in this. There were several exhibits, Mr. 
Smithey, that I would request be printed in the appendix. 

Senator Danren. Yes. Your previous testimony has been incor- 
porated by reference in these hearings already, and the exhibits will be 
so incorporated by reference. 

(The material referred to, appears at pp. 75-83 and 1024-1034 of 
the hearings on S. J. Res. 1 and S. J. Res. 43, 83d Cong.) 

Senator Danten. Were you here yesterday ? 

Mr. Rix. Yes, I was here. 

Senator Daniet. Do you understand that the hearings on Senate 
Joint Resolution 1 of the 83d Congress will be distributed on the desk 
with the present hearings ? 
Mr. Rix. Thank you, sir. 


STATEMENT OF CARL B. RIX, MILWAUKEE, WIS. 


Mr. Rrx. In the course of the work which our committee has done 
in the past, it has fallen to my lot to devote my attention particularly 
to the domestic situation in which the people of the United States have 
found themselves under what they think is existing treaty law of the 
United States. My previous testimony was directed particularly to 
those points. 

Today I just want to make a short statement to incorporate a de- 
velopment which was not present when I testified before. In connec- 
tion with that, I have prepared a short statement which I will read 
and then interpolate as I go on. 

[ appear in favor of the amendment. 

Congress is no longer bound by its constitutional system of dele- 
gated powers. Its only test is under the obligatory—the word is that 
of the Attorney General—power to promote human rights in these 
fields of endeavor; civil, political, economic, social, and cultural. In 
our opinion they embrace practically all human activity. These are 
round in articles 55 and 56 of the Charter of the United Nations, a 
ratified and approved treaty. They are being promoted in all parts 
of the world by the United Nations, as a part of the program of that 
body. 

Congress may now legislate as an uninhibited body with no shackles 
of delegated powers under the Constitution. Our entire system of a 
(rovernment of delegated powers of Congress has been changed to a 
system of undelegated powers without amendment by the people of 
the United States, and by construction of the Supreme Court of our 
Constitution. 


84 TREATIES AND EXECUTIVE AGREEMENTS 


This is the new part that I wish to direct the attention of the 
Senators to particularly. 

The authority for these statements is found in a volume entitled 
“Constitution of the United States of America, Annotated,” issued in 
1953, prepared under the direction of the Judiciary Committee of the 
Senate of the United States and under the chairmanship of Prof. 
“dward $. Corwin, of Princeton, aided by the legal staff of the Li- 
brary of Congress. Those annotations are accepted as the latest re- 
view and appraisal of the present situation in which the people of 
the United States find themselves under their Constitution. This is 
the conclusion at page 427 of the Annotations. 


In a word, the treaty power cannot purport to amend the Constitution by 
adding to the list of Congress’ enumerated powers, but having acted 


in other words, by a treaty— 


the consequences will often be that it has provided Congress with an oppor- 
tunity to enact measures which, independently of a treaty, Congress could not 
pass, and the only question that can be raised as to such measures will be 
whether they are “necessary and proper” measures for the carrying of the treaty 
in question into operation. 


It seems to me that the opponents of the amendment now have the 
burden of proof that our legal system has been changed in this manner. 

It will be noted that one of the principal cases cited and discussed is 
that of the Migratory Bird case. We have found the general misap- 
prehension that there has been no change in our legal system, that 
treaties have not been elevated above the Constitution or at least on 
an equality with the Constitution. This should put that to rest. 


These conclusions are those also of a committee of the New York 
State Bar Association, of which former Attorney General Mitchell 
and Mr. John W. Davis were prominent members. They discussed 
and they conceded that this power existed. 

Now for some practical illustrations of the new-found powers under 
treaties of what Congress may do: 

1. It may enact a comprehensive education bill, providing for edu- 
cation in any State which does not provide it. In fact, it may take 
over all public education now provided by States and municipalities. 

I do not believe it requires any comment from me as to the pertinency 
in that present situation. 

2. It may enact a prohibition act without an amendment of the 
Constitution, which was effected by the people of the United States. 

It may enact a uniform divorce act. 

4. It may take over all social and welfare services rendered by or 
through the States, or their agencies. 

It may take over all commerce; all utility rates and service, all 
labor. The list may be multiplied extensively at your will. 

In that connection, may I direct your attention to the fact that we 
have already established that the Lesinski fair labor practice bill was 
sent to the House of Representatives with the statement that this bill 
required no constitutional authority for its enactment because it is 
being proposed under the Charter of the United Nations. 

Senator Danrer. When was that, Mr. Rix ? 

Mr. Rrx. That was about 6 years ago. 

At the same time, President Truman’s Commission on Human Rights 
stated to this effect, that since the Charter of the United Nations, a 
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new method existed for enactment of legislation which could not have 
been enacted theretofore. 

The new test of constitutionality will apply to all legislation by 
Congress since 1945, which deals with any of the five fields of endeavor. 
Any judge deciding on the validity of legislation must have two books 
before him—one the Constitution of the United States and the other the 
Charter of the United Nations. If he does not find authority for the 
act in the Constitution, he will find it in the charter. That is the 
exact situation in which Justice Holmes found himself and the other 
members of the Supreme Court, when they decided the Migratory 
Bird case. The authority was not found in the Constitution, it was 
found in the treaty with Great Britain. 

The question to be answered is this—and we have insisted upon 
this from the beginning: Under which form of government do the 
people of the United States prefer to live? Manifestly, we cannot 
operate under both. 

The broader power must follow the lesser power, and that is the 
choice before the people of this country in this amendment. 

Senators—the people of the United States have given up their sons, 
they have given up billions of their substance, they should not be 
the only nation in the world to give up their form of government— 
the wonder of the world—to discharge their obligations to the people 
of the world. 

Senator Danret. Thank you very much, Mr. Rix. 

Senator Bricker, would you like to ask any questions or make any 
comment ? 

Senator Bricker. No, except that I concur in the statement and in 
the conclusions of the former past president of the American Bar, 
and one of the very, very able lawyers of our country. I thank him. 

Senator Danret. I must say, since I am a proponent of the amend- 
ment, that I do not concur in Mr. Rix’s conclusion that the Supreme 
Court is bound to decide as Professor Corwin states in his annota- 
tion. 

I just do not believe that the law or that this question has been 
decided that far. It is my hope that the Supreme Court of the United 
States would interpret the Constitution differently from the way you 
say it must interpret it. But I believe you are basing your opinion 
on the annotation quoted from Professor Corwin and on Missouri v. 
Holland; is that right ? 

Mr. Rrx. And the other cases cited in the annotation. 

Senator Danreu. Yes. 

You do not think the Supreme Court of the United States should 
so interpret the Constitution, do you ? 

Mr. Rix. I do not, sir. But I do not see how it is possible to duck 
the question so long as treaties are on a par with the Constitution. 

Treaties, laws of the land, and the Constitution are placed on an 
equality in the Constitution. They are all supreme law of the land. 
Under that construction, the Supreme Court of the United States 
found it necessary to say that the Constitution did not bind the Court, 
inasmuch as the action taken was under a treaty, which was on a parity 
with the Constitution. 

There is nothing in the decisions which indicates that the treaty 
is under the Constitution. If we once provide, for instance, that it 
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shall not conflict with a provision of the Constitution, then you have 
destroyed that parity, and we have restored the position of the Con- 
stitution in this country to that which most people ascribe to it. 

Senator Dante. It is still my hope, though, that the Supreme Court 
of the United States, when coming to grips with this problem, will 
hold that what you have said is true only if the treaties and interna- 
tional agreements are made in the field that is proper for treaties 
and internationa! agreements. 

Mr. Rix. Yes, sir. 

Senator Danie. In other words, I still have that hope, and I want 
to express it. I do not want to say to a court that they would be right 
in holding to the contrary. I will certainly agree with you, though, 
that we should have language which would make it impossible for a 
court to hold to the contrary. 

Mr. Rrx. That is our hope, because the surrender of our form of 
government is the price that we pay if the court does not. 

Senator Dante. I certainly thank you. 

Senator Bricker ? 

Senator Bricker. No questions. 

Senator Danret. The committee will recess until tomorrow at 10 
o’clock. 

(Whereupon, at 12:20 p. m., the subcommittee recessed, to recon- 
vene at 10 a. m., Friday, April 29, 1955.) 
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FRIDAY, APRIL 29, 1955 


Unirep States SENATE, 
SUBCOMMITTEE ON CosTiruTIONAL AMENDMENTS 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to notice, at 10 o’clock a. m., in 
room 424, Senate Office Building, Senator Estes Kefauver (chairman 
of the subcommittee) presiding. 

Present: Senators Kefauver (presiding), and Dirksen. 

Also present: Senators Bricker and Humphrey and Wayne H. 
Smithey, member, professional staff. 

Senator Keravver. The committee will come to order. 

Mr. Murphy of the American Legion. 

Mr. Murphy, we are glad to have you. Do you have a written 
statement ? 

Mr. Murpuy. Yes, I have a written statement, Senator. I think it 
is quite brief. 

Senator Kerauver. All right. You can read your statement or file 
it and make an oral statement, whichever you wish. 

Mr. Murpuy. Senator, if you please, I will read the statement. 

Senator Krrauver. Mr. Murphy, you are the former national com- 
mander of the American Legion, and the chairman of the American 
Legion special committee on covenant of human rights and United 
Nations; is that correct ? 

Mr. Murpny. Yes, sir. 

Senator Kerauver. The committee is very glad to have you with us, 
and we appreciate your interest in this subject matter. 

Mr. Murrnry. Thank you, sir. 

Senator Krerauver. You may proceed, and talk as loud as you can, 
Mr. Murphy. 

Weare glad to have Mr. Kennedy sitting with you. 


STATEMENT OF RAY MURPHY, CHAIRMAN, AMERICAN LEGION 
SPECIAL SUBCOMMITTEE ON COVENANT OF HUMAN RIGHTS AND 
UNITED NATIONS, ACCOMPANIED BY MILES D. KENNEDY, DIREC- 
TOR OF NATIONAL LEGISLATIVE COMMISSION, AMERICAN 
LEGION 


Mr. Murreny. Mr. Chairman, and gentlemen of the subcommittee, 
on three separate occasions the American Legion, which I have the 
honor of representing today, has heartily endorsed the proposal for 
an amendment to our Constitution limiting the treatymaking power. 
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At its last national convention held here in Washington, D. C., on 
August 30-September 2, 1954, the Legion reaffirmed its position by 
the adoption of a resolution. 

That resolution, Senator, is included in my statement, and since 
my remarks will be addressed to Senate Joint Resolution 1 rather 
than that particular resolution of the Legion, I will save the com- 
mittee’s time by passing on. 

Senator Kerauver. It will be printed in the record as contained 
here. 

(The resolution is as follows :) 

To clarify the Legion’s current position we propose the submission by the 
Congress of the United States of a constitutional amendment, at the earliest 
opportunity, providing— 

(1) no provision of a treaty or other international compact or agreement 
which conflicts with the Constitution of the United States shall have any 
force or effect ; 

(2) no international compact or agreement which has not been concurred 
in by the Senate, as provided in article II of the Constitution, shall be, or 
have the dignity or legal effect of, a treaty under article VI of the Con- 
stitution ; 

(3) no treaty or other international compact or agreement shall be effec- 
tive as internal law within the United States except to the extent it may 
be made so by an act of Congress enacted to enforce or implement the same 
that would be valid in the absence of a treaty ; 

(4) no treaty shall be concurred in by the Senate, except by the affirmative 
vote of two-thirds of a quorum of the Senate, on which the yeas and nays 
shall be entered on the journal; and 

(5) the Constitution shall not be in any way or to any extent altered 
or amended except by one of the methods provided in article V_ thereof. 

Mir. Murreuy. It will be apparent to the members of the subcom- 
mittee that this resolution goes considerably beyond the proposal (S. 
J. Res. 1, 84th Cong., Ist sess., introduced on January 6, 1955, by Sen- 
ator Bricker), now under consideration. Since it is Senate Joint 
Resolution 1 which is now under consideration, I shall direct my re- 
marks thereto, believing as I do that it would constitute a neces- 
sary minimum safeguard to the preservation of Constitutional rights. 

My remarks will be brief, for I can add nothing new to the great 
debate of the past few years. The work of scholars and researchers 
has been thorough, and the case, pro and con, has been fully docu- 
mented and will, I am sure, be fairly considered by your subcommit- 
tee, and the Committee on the Judici lary, and eventually by the Con- 
gress, and finally by the people of America. 

I do suggest that the issue is one which, after due and proper leg- 
seen consideration, and in the exercise of legislative powers, shoul 
be submitted to the people. I have been gratified to note that the 
minority of the Senate Committee on the Judiciary, in connection with 
Senate Joint Resolution 1, 83d Congress, 1st session, and despite their 
opposition to a treaty power amendment, stated : 

Senator Bricker and the cosponsors are entitled to feel that they have stimu- 
lated the forces of public opinion * * * (Report No. 412, accompanying S. J. 
Res. 1, 88d Cong., 1st sess., p. 39.) 


It is well, I think, that the public has thus been alerted to the haz- 
ards and uncertainties that lurk in the treatymaking pean and in 
possible judicial interpretation and even expansions thereof. Even 
the oppositions to amendment, many in all good faith, by parading all 
manner of frightening specters, have served to waken public interest 
in a momentous manner. And the Migratory Bird case, Missou77 V. 
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Holland (252 U.S. 416, 40 S. Ct. 382), a 35-year-old Supreme Court 
decision, ianies i required reading for law school students only, and 
heretofore w holly unknown to the average layman, has suddenly taken 
a place alongside such landmark decisions as Marbury v. Madison, 
Gibbons Vv. Ogde n, and the Dartmouth College case. 

But in the opinion of many something more has happened. Those 
who have been recently apprised of the tre: utymaking problem, now 
for the first time, realize that in this constitutional area there is no 
commonly accepted interpretation with respect to either fundamentals 
or details. No one today can define with any degree of assurance the 

respective areas of treaties and executive agreements, nor determine 
what treaties are self-executing. This whole field of important con- 
stitutional law is fraught with uncertainty. It is, therefore, clearly 
understandable that Mr. American Citizen strongly favors resolving 
some of these uncertainties. 

We believe it is not enough that our people be alerted to the in- 
tricacies of the treatymaking power. That would be analogous only 
to diagnosing a serious illness without attempting to prescribe a cure. 

I can assure the members of the subcommittee that an overwhelming 
number of the members of the American Legion are wholeheartedly 
in favor of an amendment to the tre: itymaking | power. Outside Ameri- 
can Legion circles, my contacts with people throughout the country 
indicate an equally overwhelming support for a treaty amendment. 

The situation, in my judgment, is similar to that existing in 1789 
when the people, fearful and uncertain of their rights under the newly 
created Constitution, sought assurance through constitutional amend- 
ments, giving birth to our Bill of Rights. In that fateful year many 
vood men and true, some of them even framers of the Constitution, 
felt that the first 10 amendments were unnecessary. The Bill of 
Rights has become the glory of the Republic, and time has proved 

chat Jefferson and others who proposed them were etern: ally right. 

Some able opponents of a treaty amendment ridicule the possible 
loss of constitutionally guaranteed rights by treaty power. Pointing 
to Missouri v. Holland, they ask what right has any American citizen 
lost thereby except perhaps the right to iil the only surviving migra- 
tory duck. Of course, no citizen lost a constitutional right by that 
iecision. The case is important because the rationale goes s far beyond 
validating the Migratory Bird Act. 

That decision permitted the Congress, pursuant to a treaty, to 
enact domestic legislation which it could not constitutionally pass in 
the absence of such treaty. It is conceivable, therefore, that treaties, 
and they could be self-executing treaties, or even executive agreements, 
under the Missouri v. Holland rule could alter constitutional rights. 
With this, the eminent and scholarly lawyer who is now the Secretary 
of State, in the past, in effect, has agreed. 

Certainly we must all agree that the present Federal-State rela- 
tionship can be completely upset by the Federal Government by virtue 
of authority derived from treaties. Under an expanded concept of 
interstate commerce, the authority of the Federal Government has 
already increased sufficiently to cope with the greater responsibilities 
of our Federal Government. It would be a grave mistake, perhaps 
even fatally injurious to our Federal-State system, to leave unchecked 

62805—55——7 
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the treatymaking power which we know can upset this delicate 
relationship. 

Some have asked why this has not happened long ago. Actually, 
it has long been happening on a limited scale—for example, l/nited/ 
States v. Curtiss-Wright, (299 U.S. 304, 57 S. Ct. 216) and United 
States v. Pink (315 U. S. 208, 62 S. Ct. 552)—but it has only been in 
recent years that treaties have gone beyond the field of normal inter- 
national relations and dealt with and impinged upon internal law 
and individual rights, most of which have been long recognized as 
solely within the jurisdiction of the States. 

Certainly in the years Which lie ahead we can anticipate an ever- 
increasing number of treaties and agreements, covering many intri- 
cate phases of our international relations. Many not only will impose 
obligations on the contracting parties, but will also affect the rights of 
individual citizens of our country. 

Two recent cases, United States v. Capps (75 8. Ct. 326) and Kee/. 
v. Dulles (decided by U. S. Court of Appeals, District of Columbia, on 
Sept. 16, 1954—not yet reported; certiorari denied 75 S. Ct. 440). 
illustrate the way treaties and executive agreements can involve the 
affairs of our citizens, even though the final determinations in both 
cases avoided the constitutional issue. 

There are those who appear to believe that to favor a treaty power 
amendment is to favor isolationism and a retreat from reality in the 
conduct of foreign affairs. There are those who would have the peo- 
ple believe that proponents of amendment are opponents of every ef- 
fort in the field of international cooperation, whether through the 
United Nations organization, or otherwise. There are those who 
charge that proponents of a treaty power amendment seek with know- 
ing design to shackle, and tie the hands of the Executive, in our rela- 
tions with other nations and in the exercise of the essential powers of 
his office. If there be proponents of treaty power amendment of such 
design and purpose, the American Legion is not one of them or with 
them. 

We are confident that such an amendment as is envisaged in Senate 
Joint Resolution 1 contemplates and would result in no such constric- 
tion or strangulation of the necessarily broad powers of the Execu- 
tive, powers which we know must be vast and fluid and flexible, powers 
which are not and should not be susceptible of specific limitation and 
definition. We know that in any charter written for the ages there 
must be growing room. 

We of the American Legion would be the ultimate last to cripple 
the Executive or the Congress in the exercise of any power necessary 
to cope with the perils of the atomic age and with the implacable and 
unappeasable communistic, materialistic ideology that with ever-in- 
creasing capacity and ever-expanding dynamic power, inexorably 
presses on to world domination. 

It has been said that some Americans oppose any treaty power 
amendment because in fact they favor concentration of power in the 
Nation’s Capital and in the Executive, which, as they hope, may lead 
to such international commitments as will eventually culminate in a 
political world government. It is evident that there are such people. 
We are not with them. 

The American Legion has given consistent support to the United 
Nations from its conception to its creation, and through its all too- 
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often faltering administration. We will, I personally feel, continue 
to support it to that time when it appears to serve the cause of world 
government rather than the cause of the United States and the other 
nations of the world yet free, who make common cause with us that 
the whole world may remain free. In all personal friendliness and 
sincerity, I wish to warn other supporters of the United Nations that 
they serve the United Nations ill if through it they appear to serve 
the cause of political world government. “The fear exists that there 
are many advocates of world government who wish by charter amend- 
ment, so to change the character of the or ganization as to make it in 
part a form of world government. If there are such people, they play 
into the hands of absolute isolationists and the clamoring hate groups 
of this country, who are against all that is, and would fer rvently “heil” 
an American Hitler. 

The American Legion believes in a government not of men but of 
law. In this issue it is not concerned with personalities. It can share 
the general confidence that the Executive of today is highly conscious 
that his office is a public trust, and is completely certain that the man 
in the White House today is a just man, a truly great American and 
no seeker for power. Nor do we seek to take aw: ay the power that is 
his under the Constitution. We seek rather, and seek only, to preserve 
the rights that belong to the States and the people under the same Con- 
stitution, rights w hich we feel sure are in jeopardy today for all the 
reasons that Senator Bricker, the American Bar Association and many 
other groups and individuals have so ably treated. 

Therefore, the American Legion urges approval of Senate joint re- 
solution 1 as the very minimum of protection and clarification of the 
people’s rights. 

Senator Kerauver. Thank you very much, Mr. Murphy. You have 
presented a clear statement. 

Senator Dirksen, any questions ? 

Senator Dirksen. I would like to ask Mr. Murphy whether this 
has become a standing committee of the American Legion or is a spe- 
cial committee and carries on as a special committee. 

Mr. Mureny. It is a special committee, affiliated, as it were, in- 
formally, with the standing commission on foreign relations of the 
American Legion. It has become more permanent than I would like 
to have it myself, because I have been serving on it now for some 4 or 
dS years. But it has only the standing of a special committee. 

Senator Dirksen. In addition to yourself, who are the members of 
the committee? Do you have the names / 

Mr. Murrprny. Yes. Mr. McKinley-—— 

Senator Knravuver. Do you want to file a list, Mr. Murphy ? 

Mr. Murpny. I shall be very glad to. 

Senator Dirksen. We would like to have you file a list, and I think 
it would be useful also to develop a little background also in connec- 
tion with each member, including yourself. I know what a distin- 
guished member of the bar you are, and I fancy that other members 
are lawyers, also. 

Mr. Mureny. Yes. 

Senator Dirksen. So that would be rather useful. 

Senator Kerauver. Send this in as soon as possible so that it can be 
included in the record. 
Mr. Murrny. Surely. 
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(See appendix, p. 620.) 

Senator Dirksen. I notice that resolution in support of the principle 
of Senate joint resolution 1 was adopted at the national convention 
here in Washington Jast year. 

Mr. Murpny. It was, Senator. 

Senator Dirksen. And I assume according to the usual procedures, 
the special committee made a report to the parent committee on for- 
eign relations; the parent committee then made its report in advance 
of the convention. The matter was doubtless considered by the regular 
resolutions committee of the national convention and then submitted 
to the convention for approval. 

Mr. Murpny. In this particular instance in relation to the resolu- 
tion passed by the American Legion, the procedures were, I believe, 
substantially this, that there were resolutions adopted by various de- 
partment conventions of the American Legion, which in due course 
went through channels and were eventually referred to the convention 
committee on foreign relations. The standing commission on foreign 
relations had previously taken action favoring a treaty amendment, as 
had previously the national conventions of the legion. Those prece- 
dents and those new resolutions were all turned over at the convention 
to the convention committee on foreign relations. 

There was a great deal of background information available to that 
committee, therefore, at that time. 

Senator Dirksen. Mr. Chairman, I think it would be useful for the 
record if Mr. Murphy could supplement his remarks a little bit by 
developing a little statement showing the various State departments 
of the American Legion that memorialized the committee and the ulti- 
mate action. So if that information could be added, it would be both 
useful and informative, and I think basic. 

Mr. Murpny. I am sure Mr. Kennedy will be glad to do that. 

Senator Keravuver. Such a statement will be printed in the appendix 
of the record if submitted within reasonable time. 

(See appendix, iy 620.) 

Anything else, Senator Dirksen ? 

Senator Dirksen. No. I recall Mr. Murphy’s earlier testimony, 
I believe. So I have no questions at the moment. 

Senator Keravuver. Senator Bricker? 

Senator Bricker. Only that the earlier testimony is in the record 
of last year, and so the committee can refer to that. 

Senator Krravver. It is incorporated by reference into the hearings 
of this year. (The material referred to appears at pp. 286-289 of the 
hearings on S.J. Res. 1 and 43, 83d Cong.) 

Senator Humphrey, do you want to ask the witness any questions? 

Senator Humpnurey. No, thank you, Senator. 

Senator Krerauver. Mr. Murphy, we appreciate your appearance. 

Mr. Mureny. Thank you, sir. 

Senator Krrauver. We are glad to have you with us, too, Mr. 
Kennedy. 

Senator Humphrey of Minnesota is here to introduce two witnesses 
who will appear later on. 

We know the obligations upon your time. We know that you would 
like to stay and be ‘with us, but we would be glad to hear from you, 
Senator Humphrey, to introduce your constituents, and then your 
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introduction will appear in the record immediately preceding their 
testimony when we reach them on the list. 

So the Chair will at this time recognize Senator Humphrey. 

Senator Humpnrey. Thank you very much, Senator Kefauver. 

Could you tell me just when my constituents and friends might be 
reached on the list? I understand that they have some travel problems. 

Senator Kerauver. The next witness is Mr. Omar Ketchum, of 
the Veterans of Foreign Wars; then Mr. Deutsch. 

i Senator Humpnrey. Fine. 

Senator Keravuver. If you want to introduce Mr. Deutsch 
Senator Humpnrey. I would just as soon wait until Mr. Ketchum 

presents his material. I would like to hear him, anyway. I have a 

creat regard for him. 

~ Senator Kerauver. Fine. 

Mr. Ketchum, would you come forward ? 

The committee is delighted to have the capable and eminent legis- 
lative chairman of the Veterans of Foreign Wars, one of our great 
veteran organizations, always alert to the problems of the servicemen, 
present to testify. 

Mr. Ketchum, you have someone accompanying you? 

Mr. Kercuum. Yes. I would like to present to you, Mr. Chairman 
and members of the committee, the director of our American Soy- 
ereignty Campaign, Mr. Francis J. McNamara, who is associated with 

me in the Washington office. 

. Senator Kreravuver. We are glad to have you with us, Mr. Mc- 

Namara. 

Mr. McNamara. Thank you. 

Senator Krravver. All right, Mr. Ketchum. Will you proceed ? 





STATEMENT OF OMAR B. KETCHUM, DIRECTOR, NATIONAL LEGIS- 
LATIVE SERVICE, VETERANS OF FOREIGN WARS OF THE UNITED 
STATES, ACCOMPANIED BY FRANCIS J. McNAMARA, DIRECTOR, 
AMERICAN SOVEREIGNTY CAMPAIGN, VETERANS OF FOREIGN 
WARS 













Mr. Kercuum. Mr. Chairman, I am going to try to make my re- 
marks brief. My statement is brief, and I am just going to read it, 
and [am sure it will not take up much time of the committee. Unless 
there is extensive questioning, I will make room for Senator Hum- 
phrey. 

Senator Humprrey. Go right ahead. I always like to hear you. 

Mr. Kercrnum. Thank you, Senator. 

Senator Krrauver. Now, you testified last year, Mr. Ketchum, I 
believe, on this matter. 

Mr. Kercuum. We had a witness, but I think it was one of my as- 
sistants who testified. ” 

Senator Kerauver. Mr. Downer, I believe. 

Mr. Kercuum. That is right. 

Senator Kerauver. His statement will be considered this year, too, 
as representative of the views of the Veterans of Foreign Wars. 

Mr. Kercucum. Fine. Thank you. 
_Last summer at its 55th national encampment, the Veterans of 
Foreign Wars formally reiterated its support for the Bricker amend- 
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ment and committed itself to endorsement of any amendment enbody- 
ing its principles introduced in the 84th Congress. The VFW has 
requested the opportunity to have one of its representatives testify 
before this committee today, not with the idea that it would be able 
to shed new light on fine points of constitutional law that have already 
been discussed at great length by competent authorities, but rather 
with the idea of outlining to the committee what our organization of 
114 million overseas veterans and, we believe, many other average 
Americans consider to be compelling reasons for passage of the Bricker 
amendment. 

The United States Constitution says that it shall be the supreme 
law of the land, and also that treaties shall be the supreme law of the 
land. If it is stated, in addition, which of the two shall be supreme 
when there is a conflict between them, there would certainly be no need 
for the Bricker amendment. Unfortunately, the Constitution does not 
do that. 

The fundamental questions that led to the drawing up of the Bricker 
amendment are those of whether or not a treaty that conflicts with the 
Constitution is valid and therefore binding on the Federal Govern- 
ment and each of these United States, and whether or not a proper 
interpretation of the Constitution would permit the establishment of 
domestic law for this country by treaty. 

Even the opponents of the Bricker amendment do not generally 
recommend that domestic law should be established by treaty or that 
a treaty should be superior to the Constitution. They claim rather 
that the Bricker amendment. is not needed or that it would impair the 
treatymaking power of the President and thereby interfere with the 
smooth and effective conduct of foreign affairs. 

Taking the latter objection first, it would seem difficult to understand 
how the Bricker amendment could interfere with the President's 
legitimate exercise of his treatymaking power, inasmuch as its objec- 
tive is to nullify or prevent the ratification only of treaties that con- 
flict with the Constitution. 

As far as the first objection—that the Bricker amendment is not 
needed—is concerned, the VF W believes that this claim does not bear 
up under the facts of contrary evidence. 

1. The Bricker amendment has been debated in the press, on radio 
and television, in law forums and by the Senate over a period of several 
years. The very fact that after all this discussion, competent attor- 
neys and recognized authorities on constitutional law differ over the 
question of the need for the Bricker amendment is convincing evidence 
that. the claim that it is not needed is open to serious question. The 
support given to the Bricker amendment by the House of Delegates 
of the American Bar Association, by various State Bar Associations, 
and by the National Association of Attorneys General, for example, 
cannot be lightly dismissed. 

Certainly the representatives of such groups would not endorse the 
Bricker amendment unless they felt serious misgivings about the threat 
to the Constitution posed by the treatymaking power. 

2. In addition to the stand taken by the above-mentioned groups and 
also by other professional, patriotic, business and veterans’ organiza- 
tions, there is the actuality of the threats to the supremacy of the Con- 
stitution contained in certain treaties already drawn up and submit- 
ted to the United States for ratification. 
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The U. N. Covenant on Human Rights, for example, does not even 
recognize the right to own private property or the right to protection 
against unlawful seizure thereof. The Genocide Convention, which 
members of the executive branch of the Government have in the past 
urged the Senate to ratify, would consider acts of United States citi- 
zens committed within this country as crimes under international law, 
and might subject American citizens to extradition and trial in an in- 
ternational court under international law, thus endangering their con- 
stitutional right to a speedy trial by jury in the State or region in 
which the crime of which they are accused was committed. 

3. At the present time we are hearing more and more suggestions 
that the U. N. Charter be revised informally and indirectly by a kind 
of evolutionary process. Remembering that the charter is a treaty, 
binding on the United States Government and these United States, 
these proposals amount to recommendations that delegates to the U. N. 
be empowered to establish internal law over the people of the United 
States without these laws ever being submitted to the President and 
Senate of the United States for ratification. Such action, of course, 
would completely nullify the Constitution and deprive the American 
people and the Congress of the fundamental rights and powers it 
erants to them. 

4. Another fact that must be taken into consideration is that some 
courts in this country have expressed the view that the U. N. Charter 
can and does nullify State law. In the Fujii case the California Court 
of Appeals decided that that State’s alien land law was nullified by 
the U. N. Charter. Is is also true, of course, that the California Su- 
preme Court reversed this decision. But the very fact that some courts 
hold the view that treaties such as the U. N. Charter can determine 
domestic law is strong evidence of the need for the Bricker amend- 
ment. 

Some members of the Supreme Court, for all the American people 
know, may also hold the view that the U. N. Charter is the supreme 
law of this land. The Supreme Court of the State of Iowa, in the 
case of Evelyn Rice v. Sioux City Memorial Park Cemetery, held that 
the articles of the United Nations Charter— 
do not have the force or effect of superseding our State laws relating to contracts. 

This decision of the State’s highest court was appealed to the United 
States Supreme Court, which last November 15 upheld the Iowa 
court’s ruling by a four-to-four split. Inasmuch as no opinion was 
published in this case, it is not known just why four United States 
Supreme Court Justices believed that the Iowa court’s decision should 
be reversed. What cannot be ignored, however, is the possibility that 
some, or all of the four, may believe (as the petitioner’s brief stated) 
that the U. N. Charter is the supreme law of the land and could there- 
fore nullify State law. 

Because an appeal for a rehearing of this case before the full Su- 
preme Court has been made, it is possible that that court, which is 
the final arbiter of the issues involved in the Bricker amendment, will 
soon hand down a decision on this matter. It may be argued that there 
will be no need for the Bricker amendment if that decision upholds the 
Supremacy of the Constitution over the U. N. Charter. Even this, 


however, oe not be convincing evidence that the Bricker amendment 
Is not needed. 
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The Supreme Court can, and has in the past, reversed its stand on 
certain matters, and it may well be that because of a close decision 
on this case, a later court may decide that the U. N. Charter is supreme. 

In all the debates over the Bricker amendment, the only thing that 
seems to be certain is the fact that the American people are not pre- 
pared to give up the Constitution as the supreme law of the land and 
that they do not want the United Nations or any other international 
organization, or the Chief Executive of this Nation, to be able to deter- 
mine domestic law. Today, as in the past, the American people want 
to keep their destiny on their own hands. 

Under these conditions, surely nothing can be lost and only free- 
dom will gain by passage of an amendment to the Constitution which 
provides that any treaty conflicting with the Constitution shall be null 
and void. As long as the doubts and threats as to the supremacy of 
the Constitution previously mentioned exist, the only safe course for 
the American people to pursue is to write into the Constitution an 
amendment which states clearly that in the event of conflict, the Con- 
stitution shall be supreme over treaties. 

The wise thing to do is to end once and for all these threats to the 
fundamental rights of the American people. The Veterans of Foreign 
Wars therefore urges that this subcommittee, the full Committee on 
the Judiciary, and the Senate of the United States act favorably on 
the Bricker amendment. 

Thank you, Mr. Chairman. 

Senator Kerauver. Thank you, Mr. Ketchum, for a well-prepared 
statement. 

Senator Dirksen, any questions? 

Senator Dmxsen. I think I have no questions, having discussed this 
with members of the VFW. I indeed commend your organization. 

Senator Krrauver. Senator Bricker? 

Senator Bricker. Thank you very much. It is a fine presentation. 
We will consider this along with the presentation of a year ago. 

Senator Krravver. Senator Humphrey, do you want to ask our 
friend, Mr. Ketchum, any questions? 

Senator Humpurey. No, thank you. I appreciate the opportunity, 
but I have listened intently. 

Senator Kerauver. Mr. McNamara, do you wish to add anything 
to the presentation ? 

Mr. McNamara. No, sir; I do not. 

Senator Keravver. Thank you very much for coming, and thank 
you, Mr. McNamara. 

Mr. Kercuum. Thank you, Mr. Chairman, for your courtesy. 

Senator Krravver. Senator Humphrey, we will be glad to hear 
from you any statement introducing your friends. 

Senator Humrrrey. Senator Kefauver, Senator Bricker and Sena- 
tor Dirksen, I appreciate this courtesy extended to me just to present 
two very able and distinguished citizens of our State that are here to 
represent a rather large number of people who have expressed them- 
selves on the subject matter before this subcommittee. 

I shall not make any statement myself, and I will have to leave the 
committee room very shortly because of some work in the Small 
Business Committee this morning. But I do want to present my two 
friends and constituents from Minnesota, Dr. Harold C. Deutsch and 
Dr. Charles H. McLaughlin. 
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I might say, Mr. Chairman, that it was my privilege to be asso- 
ciated with these two men at the University of Minnesota, both as a 
student and later on as a sort of part-time helper, I should say, or 
instructor. F Linas 4 

Dr. Deutsch is in the department of history of the University of 
Minnesota. He has a very distinguished record of service to our Gov- 
ernment. He has been Director of Studies for Western Europe for 
the National War College. He was counsel for the State Department’s 
Interrogation Commission in Western Germany. He did work for 
the Government during World War II in a very sensitive and im- 
portant capacity, and is considered to be an outstanding scholar in 
the area of international relations and world history. 

Dr. Charles McLaughlin is from the department of political science 
of the University of Minnesota, I think one of the most qualified and 
respected scholars in the field of international law and constitutional 
law in the country. He has worked for some time on the Attorney 
General’s program of survey and release procedures in the Department 
otf Justice, and a director of legal research. 

| think these men can best speak for themselves, and I want to say 
that they are not here in the capacity of just speaking for themselves. 
I have a number of letters from people in Minnesota who have indi- 
cated to me during the past couple of weeks that these two men would 
be selected to represent the views of a substantial number of leading 
citizens in the State of Minnesota. 

[ might say, Mr. Chairman, there is no unanimity of opinion in our 
State on this issue, of course, and the men that are here are to present 
the point of view which their committee represents, and I think I 
would be fair in saying the point of view which I personally represent. 

[ am delighted that Senator Bricker is here, and I want my friends 
to know that they will find congenial company and pointed interroga- 
tion. 

You are privileged to have three very astute and well qualified 
interrogators and listeners this morning. 

So I will present Mr. Deutsch. 

Senator Dirksen and Senator Bricker, I know that you will be 
delighted to hear their testimony, and Senator Kefauver. 

Senator Dirksen. Senator, you ought to tell them that I am an old 
Minnesota man and do not share that viewpoint. 

Senator Humpurey. Senator Dirksen, I just wanted to say that 
you left too soon. 

Senator Dirksen. Thank you. 

Mr. Chairman, at the outset, could I ask one question about the 
organization? Is that a sort of formal or informal organization ? 

Senator Humpurey. I was going to have Dr. Deutsch introduced to 
open this and state what the organization is about; then, Dr. Mc- 
Laughlin will give the statement, as I understand. 

Senator Dirksen. Oh, yes. 

Senator Krerauver. Senator Humphrey, we appreciate your coming 
before our committee and introducing these two distinguished au- 
thorities on constitutional law and citizens of Minnesota. 

You refer to the fact that you have some letters. Any letters that 
ie any other Senator wish to file, will be printed in the appendix 
of the record. 
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Senator Humpurey. We intend to make a statement for the record 
later, Senator, and with our communications. 

(The statement and communications referred to were not received 
prior to printing.) 

Senator Keravuver. We had Dr. Deutsch listed as the next witness. 
We did not have Dr. McLaughlin. My understanding is, Dr. Deutsch, 
that you are going to tell what the organization is, and then Dr. 
McLaughlin will make the statement for it; is that correct? 

Dr. Deutscn. Yes. 

Dr. McLaveuuin. Yes. 

Senator Kerauver. We have this space assigned here to whichever 
of you wish to speak. 

Suppose both of you come around on this side. 

Let me say that we are delighted to have so many people here inter- 
ested in this hearing, and particularly a number of young men and 
women of schools and colleges. We are sorry that we were not able 
to get the caucus room so that everyone could have seats. On Mon- 
day afternoon, when the Secretary of State appears, we will endeavor 
to have a larger room which will accommodate more people who wish 
to attend the hearing. 

Mr. Smithey is going to try to get the old Supreme Court Room, 
which would be some help. The caucus room is already engaged by 
the Foreign Relations Committee. 

But I am glad to see so much interest in this subject matter, par- 
ticularly from our young friends. 

All right, Dr. Deutsch. The committee is glad to have you here, 
and you tell us what you have on your mind. 


STATEMENT OF DR. HAROLD C. DEUTSCH, DEPARTMENT OF 
HISTORY, UNIVERSITY OF MINNESOTA, CHAIRMAN, MINNESOTA 
COMMITTEE OPPOSING THE BRICKER AMENDMENT 


Dr. Dreutscu. Senator, I do not wish to take more than two or three 
minutes of your time, but I would like to indicate what our group 
represents, and I have here, incidentally, five copies. Perhaps mem- 
bers of your committee might like to glance at them while I am telling 
the story of just how this organization came into being. 

Senator Kerauver. Now, we will have printed in the record whit 
you have handed here in reference to the make-up of the organization. 

Dr. Deutscu. We should appreciate also, if we could list the mem- 
bership here in the record. 

Senator Kreravuver. The Executive Committee of 100? 

Dr. Deutscn. Yes. 

Senator Keravuver. That will be listed in the record. This is short. 
I think we can print it following your statement in the record. 

Senator Dirksen. Could I ask, in connection with your statement, 
Dr. Deutsch, do you maintain some kind of membership roll? Do 
you have dues, or is this just informal ? 

Dr. Deurscu. It is informal in that sense. We do have an office. 
We do have a list of the members. We do not have regular dues, but 
contributions are accepted for the rather minor expenses which we 
incur. 

Senator Dirksen. Then, what would you say is your total member- 
ship ¢ 
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Dr. Devrscu. I would not be able to give you a very accurate pic- 
ture there, because we have not attempted to list everybody who has 
subscribed to the group. 

Senator Dirksen. Could you guess ? 

Dr. Drurscu. I would guess that there are two or three thousand 
persons who have in some way subscribed to it, without any special 
effort to enlist the folks throughout the State. We have tried to reach 
key people in all the communities. 

Senator Dirksen. If you maintain an office, I suppose you have a 
secretary, do you not? 

Dr. Deurscu. That is right. 

Senator Dirksen. A paid secretary ? 

Dr. Dewrscu. No, no paid secretary; all volunteers. Both the secre- 
tary and the treasurer, who do quite a bit of work, are volunteers. In 
fact. all the persons in our organization have given their time and 
efforts entirely without compensation. 

Senator Dirksen. And do you develop literature that you send out / 

Dr. Deurscu. No, we have not. We have something of speakers’ 
roll. We sent out speakers when the amendment was under debate. 
We, of course, have written to our representatives. We have con- 
tributed articles to the newspapers. The newspapers have published 
our official statements, also. 

Senator Keravver. All right, sir, you go ahead. 

Dr. Deutscu. A little over a year ago, there was a luncheon meet- 
ing in Minneapolis of the city groups from Minneapolis and St. Paul, 
particularly those interested in world affairs, for the purpose of 
setting up a conference on international affairs, which has nothing to 
do at all with the subject we are testifying on today. But during the 
luncheon before we came to a discussion of the specific business of the 
day, there arose a rather general discussion of the Bricker amendment, 
and to our surprise and mutual pleasure, we found that of the 30 or 40 
people in the room representing most of the civic groups in Minne- 
apolis and St. Paul, who had anything to do with world affairs, and 
quite a few others who did not, there was not a single person who was 
not opposed to the Bricker amendment. 

Upon that, of course, there arose the question that we wanted to do 
something about it. We found that 5 or 6 people in the room had 
written on their own account but there had been no effort to contact 
others and seek to influence the action on the amendment. So it was 
decided to organize in the next few days a committee which would 
look into the problem of how we could proceed and make ourselves 
effective on this issue. And within a day and a half we had contacted 
a considerable number of leaders of the community and organized an 
Kxecutive Committee of 100, which is a complete cross section oi the 
Siate of Minnesota. 

Of course, because we are limited in time, we only have a full repre- 
sentation from Minneapolis and St. Paul. But we do have prominent 
people throughout the State; also, such persons as Dr. Charles Mayo 
of the Mayo Clinic, and other outstanding leaders of our professional, 
farm, and business organizations outside the Twin Cities. 

Labor also, as you will see, is well represented. 

The committee is completely bipartisan and is probably weighted 
about 2 to 1 on the Republican side. It contains the Democratic Gov- 
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ernor of Minnesota and former Republican Congressman Gale, one of 
our officers. 

We have the leaders of the Republican workshop and of the Republi- 

‘an organization in both Hennepin and Ramsey Counties, and several] 
othet counties in the State. 

So there is really a great bipartisan set up here. It includes repre- 
sentation from the business world. We have support from the princi- 
pal business people in both communities. I, myself, called quite a 
few of them, and I might say that only one leader ‘of the business 
community turned me down on the basis that he did not agree with 
our view. 

All the rest either agreed to give us their names or had some specific 
reason in connection with the polie: y of their firm why they could not. 

There are some very prominent names not on this list, Mr. Chair- 
man, who have associated themselves previously with the Corwin Com- 
mittee, like Mrs. Peavey Heffelfinger, who is our State Republican 
committeewoman, and Mr. Harry “Bullis, the president of General 
Mills. So we did not trouble them to add their names to our list. 

We had hoped, Mr. Chairman, to send down here a delegation of 
5 or 6 that would represent a real cross section of our group and of 
the State, which would have the principal legal representatives; lead- 
ing men of our medical profession, like Dr. Mayo; and people in our 
business world, like perhaps Mr. Bullis. When we found out, how- 
ever, that your time was very much limited, and that at most we could 
hope to offer a single presentation of our case. we decided that the 
director of research of our committee, Dr. McLaughlin, who is cer- 

tainly the best informed person on this problem in our State— and | 
believe, the entire Midwest—would present it for us. 

That is the essential point that I would like to emphasize. 

Senator Keravver. Thank you very much, Dr. Deutsch. 

(The membership list submitted by Dr. Deutsch is as follows:) 


MINNESOTA COMMITTEE OPPOSING THE BRICKER AMENDMENT 


Chairman: Harold C. Deutsch, department of history, University of Minnesota 
Vice chairmen: 
Elmer L. Anderson, president, H. B. Fuller Co., St. Paul (State senator) 
Mrs. Eugenie Anderson, former Ambassador to Denmark, Red Wing 
Russell H. Bennett, the Bennett Office, (mining), Minneapolis 
Richard P. Gale, former congressman, Mound 
Mrs. Maleolm Hargraves, board member, League of Women Voters of United 
States, Rochester 
Arnulf Ueland, president, Midland Bank, Minneapolis 
Harold E. Wood, Harold E. Wood & Co. Investments, St. Paul (chairman, 
board of governors, National Association of Securities Dealers) 
Director of research: Charles H. McLaughlin, department of political science, 
University of Minnesota 
Treasurer: Miss Barbara Stuhler, first vice president, League of Women Voters 
of Minnesota, Minneapolis 
Secretary: Mrs. Allan Moore, program chairman, Woman’s Club, Minneapolis 


EXECUTIVE COMMITTEE OF 100 


Clifford H. Anderson, president, Crown & Iron Works, Minneapolis 

William Anderson, department of political science, University of Minnesota 
Lindsay Arthur, municipal court judge, Minneapolis 

Julian Baird, chairman of board, First National Bank, St. Paul 

Leavitt R. Barker, attorney, Minneapolis 

Dr. Northrop Beach, Minneapolis 

Charles Bellows, attorney, Minneapolis 
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Judson Bemis, president, Bemis Bag Co., Minneapolis 

King Bennethum, assistant vice president, First National Bank, Minneapolis 

Milton V. Bergstedt, architect, St. Paul 

Theodore Blegen, dean of the Graduate School, University of Minnesota 

Rev. John S. Bone, Minneapolis 

Rev. James Boren, Minneapolis 

Harold Cant, attorney, Minneapolis 

Ralph Casey, director, School of Journalism, University of Minnesota 

Paul Christopherson, attorney, Minneapolis 

Mrs. E. C. Congdon, civic leader, Duluth 

Rev. Howard J. Conn, Minneapolis 

Thomas L. Daniels, president, Archer Daniels Midland Co., Minneapolis 

Walter Davis, Davis Insurance Agency, Hopkins 

Amos Deinard, attorney, Minneapolis 

Benedict Deinard, attorney, Minneapolis 

Philip S. Duff, vice president and secretary, Archer Daniels Midland Co., 
Minneapolis 

Mrs. John K. Donohue, president, League of Women Voters of St. Paul 

Rey. Ezra Ellis, Minneapolis 

Orville Freeman, Governor of Minnesota 

Sam C. Gale, vice president, General Mills, Inc., Minneapolis 

Lloyd Hale, president, G. H. Tennant Co., Minneapolis 

Sander Genis, international vice president, Amalgamated Clothing Workers 
Union, Minneapolis 

Rey. Wilbur Gross, Minneapolis 

Jule M. Hannaford III, attorney, Minneapolis 

Reuel Harmon, attorney, St. Paul 

Merle Harris, General College, University of Minnesota 

Lloyd Hatch, vice president, Minnesota Mining & Manufacturing Co., St. Paul 

Louis 8. Headley, First National Bank of St. Paul (retired) 

Mrs. Donald Heng, president, Minnesota United Nations Association, Minneapolis 

Robert Hess, president, Minnesota CIO Council, Minneapolis 

Charles B. Howard, attorney, Minneapolis 

Dr. E. J. Huenekens, Minneapolis 

Rt. Rev. Stephen E. Keeler, bishop of Episcopal Church, Diocese of Minnesota, 
Minneapolis 

Dr. Norman Keith, the Mayo Clinic, Rochester 

Miss Frances Kelly, teacher, Summit School, St. Paul 

Nick Krmpotich, representative, United Steel Workers, CIO, Coleraine 

Rodney Jacobson, secretary-treasurer, Minnesota CIO Council, Minneapolis 

O. B. Jesness, head of agricultural economics, University of Minnesota 

York Langton, trade extension manager, Coast to Coast Stores, Minneapolis 

Dr. R. A. Jensen, department of pediatrics, University of Minnesota 

Stuart W. Leck, president, James Leck Construction Co., Minneapolis 

Mrs. Alfred Lindley, civie leader, Wayzata 

Mrs. Philip Little III, Republican Workshop, Wayzata 

Mrs. Sam M. Littlejohn, Republican Workshop, Minneapolis 

Mrs. H. H. Livingston, vice president, Foreign Policy Association, Minneapolis 

Rey. Arnold Lowe, Minneapolis 

W. J. Luyten, chairman, department of astronomy, University of Minnesota 

Henry Mackall, attorney, Minneapolis 

Dr. Charles Mayo, the Mayo Clinic, Rochester 

kK. W. McDiarmid, dean, science, literature and the arts, University of Minnesota 

Mrs. K. K. McMillan, former president, League of Women Voters of Minnesota, 
Austin 

Mrs. Irvine McQuarrie, chairman, Minnesota Atlantic Union Committee, 
Minneapolis 

Mrs. J. C. Mallincrodt, civic leader, St. Paul 

Rabbi Albert G. Minda, Minneapolis 

Bradshaw Mintener, Under Secretary, Department of Helath, Education, and 
Welfare, Washington, D. C. 

Allan Q. Moore, vice president, Pillsbury Mills, Inc., Minneapolis 

George W. Morgan, attorney, St. Paul 

Rey. Richard Newby, Minneapolis 

Cecil Newman, editor, the Spokesman, Minneapolis 

Mrs. C. A. Nickoloff, civic leader, Hibbing 

Julius M. Nolte, dean, general extension division, University of Minnesota 
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Alfred Nier, chairman, department of physics, University of Minnesota 

Mrs. W. I. Nightingale, president, World Affairs Council of Minneapolis (de- 
ceased ) 

Richardson B. Okie, civic leader, St. Paul 

Philip Pillsbury, president, Pillsbury Mills, Inc., Minneapolis 

Maynard Pirsig, dean, Law School, University of Minnesota 

Stanley K. Platt, investment broker, Minneapolis 

Rabbi W. Gunther Plaut, St. Paul 

Harold S. Quigley, department of political science, University of Minnesota 
(retired ) 

David Raudenbush, attorney, St. Paul 

Rev. Forrest Richeson, Minneapolis 

Rev. Morris C. Robinson, Minneapolis 

Henry Rottschaefer, Law School, University of Minnesota 

Willis D. Salisbury, vice president, the Salisbury Co., Minneapolis 

Samuel Scheiner, executive secretary, Minnesota Jewish Council, Minneapolis 

Col. Hubert Schon, Director of Civil Defense for Minnesota, Minneapolis 

Frank Schultz, Austin 

Gideon Seymour, editor, Minneapolis Star and Tribune (deceased ) 

David Shearer, attorney, Minneapolis 

William G. Shepherd, association dean, Institute of Technology, University of 
Minnesota 

Mrs. William Sholes, civic leader, Minneapolis 

Frederick Thomas, attorney, Minneapolis 

Dr. Boyd Thomas, Minneapolis 

Mrs. L. G. Truesdell, Jr., civic leader, Minneapolis 

Charles J. Turck, president, Macalester College, St. Paul 

Miss Hope Washburn, board member, League of Women Voters of St. Paul 

Dr. Asher White, Minneapolis 

Dr. Russell Wilder, the Mayo Clinic, Rochester 

Mrs. Frederick Winston, second vice president, League of Women Voters of 
Minneapolis 

David Winton, president, Winton Lumber Co., Minneapolis 

Mrs. Arthur Upgre, civic leader, Minneapolis 

Mrs. Basil Young, president, League of Women Voters of Minnesota, Hibbing 


Senator Kerauver. Dr. McLaughlin, you are the spokesman. Now, 
you have a statement here. Do you wish to file your statement and 
then speak orally, or do you want to read your statement ? 

Dr. McLaveutrn. Mr. Chairman, I should prefer to have the state- 
ment filed and to make informal comments upon the principal points 
init. I donot enjoy reading statements, even my own. 

Senator Kerauver. Your statement will be presented at this place 
in the record as if given, and then you make an oral statement which 
[ think is a better procedure. 

All right, Dr. McLaughlin. 


STATEMENT OF DR. CHARLES H. McLAUGHLIN, DEPARTMENT OF 
POLITICAL SCIENCE, UNIVERSITY OF MINNESOTA, DIRECTOR OF 
RESEARCH, MINNESOTA COMMITTEE OPPOSING THE BRICKER 
AMENDMENT 


Dr. McLaventtn. Mr. Chairman, Senator Bricker, Senator Dirk- 
sen, and Senator Humphrey, I think I should like to begin by com- 
menting specifically upon the three sections of the proposed amend- 
ment in the form which it takes this year. 

This material in the mimeographed statement begins upon page 2. 

With respect to section 1 of the proposed amendment, I think it 
perfectly clear that no one really opposes the principle that an uncon- 
stitutional treaty should be regarded as void. The difficulty which 
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we have in connection with this matter is that the proposed amend- 
ment creates new difficulties without specifically getting at what is 

ulleged to be a difficulty in this connection. 

Actually, after a very lengthy study of this problem, I have reached 
the conclusion, and I am glad to see that practically all constitutional 
lawyers who have contributed articles on the subject seem to reach 
the same conclusion, that there is in effect no problem, as the Consti- 
tution now stands, on this point. The difficulty which has been so 
often referred to seems to arise particularly from an interpretation of 
article VI, clause 2, of the Constitution, that is, the supremacy clause. 
And it is ’ assumed, very largely upon the basis of the well-known 
migratory bird case, Missouri v. Holland, that there is a gap in the 
Constitution, because the supremacy clause stated that a treaty in 
order to be part of the supreme law of the land, must merely be made 
under the authority of the United States, w hereas it used other lan- 
cuage with respect to statutes and referred to statutes which are made 
pursuant to the Constitution. 

It was therefore assumed by many that there was a gap in the Con- 
stitution, because they felt that per haps the language, “made under 
the author ity of the United States” required nothing more than that 
the constitutional procedure for making a treaty should be followed. 

The only way to resolve such a question, in all fairness, I think, is 
to inquire what the judicial attitude with respect to it is. Fortunate- 
ly, we are not in doubt upon that question. It is perfectly true that 
there has never been a treaty held unconstitutional. This indeed is a 
fact that ought to be comforting to most of us. 

But the reason that a treaty has never been held unconstitutional 
is not that an unconstitutional treaty is valid, but simply that the 
Court never found it necessary to hold one unconstitutional, in spite 
of the fact that it has well-known standards on the subject, and these 
standards can be ascertained very readily by examining some 20 or 

) cases which occurred in the Supreme Court of the United States. 

| have attempted here to summarize what are the principal points 

which the Court has made. I certainly am not going to go through a 
lengthy statement about these cases unless I am requested to do so, but 
the conclusions which seem to emerge from them I have grouped in 
three categories here: 

First, that the Court has said repeatedly that a treaty would be 

onstitutional and would be void if it sought to accomplish an object 

h is expressly prohibited in the Constitution. This is not, I think, 

matter of great consequence in connection with the treaty power, 

because it is perfectly true that most of the specific prohibitions in 
the Constitution do not relate to foreign affairs matters. 

_ There is perhaps a case or two which might be imagined as a hypo- 
thetical matter. The Constitution, for example, lays down a specific 
prohibition against appropriation of money without due ace ounting 

a proper appropriation bill. If one could, for example, imagine that 
ie United States, instead of entering into the North Atlantic Tre aty 
i the form in which we did, had chosen to put into that treaty a cleuse 
specifically appropriating, let us say, $5 billion annually for the sup- 
}lving of equipment for other signatory states, this, I assume, under 
the wording of the Supreme Court, would be an unconstitutional clause , 


because this would directly v iolate a specific prohibition of the Con- 
stitution. 
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The second point which the Court has made is that a treaty would 
be regarded as unconstitutional and void if it violated implied pro- 
hibitions of the C onstitution, and the comments which the Court made 
under that head have referred characteristically to matters connected 
with the agencies of the Government, to the relationships of the dis- 
tribution of power under the Constitution of the United States; pre- 
sumably also the basic principles of the Government of the United 
States. 

With respect to these, it has indicated that it would consider a treaty 
violative of such points and unconstitutional. 

Finally, the Court has suggested that the treaty power is a power 
to deal with matters connected with foreign relations and is not a 
power which is intended should be used in connection with local mat- 
ters. This needs to be carefully understood, because the sense in which 
“local” is used here is not coincidental with the reserved powers of 
the States. “Local” is here opposed to “international.” 

There is, of course, a well-known division of powers in the Govern- 
ment of the United States between the levels of Government and be- 
tween the delegated powers of the National Government and the pow- 
ers which are reserved to the States or to the people. This is intended 
as a division of power for legislative purposes and for executive pur- 
poses. It is not intended to apply to the treaty power, because the 
treaty power as a whole is a delegated power. 

Not only is that the case, but it is made very clear in the Constitution 
that the treaty power is forbidden to the States, and so is the executive 
agreement power unless exercised with the authorization of the Con- 
gress. 

Therefore, the point which the Court is making with respect to this 
is not that you cannot make a treaty which affects subject matter 
within the reserved powers of the States, but that you cannot make a 
treaty which is local as opposed to international, which has nothing 
to do with foreign affairs. 

Now, I have also suggested in this section with respect to the first 
section of the proposed amendment what seems to me a better form 
if one wished to reach the problem which has been suggested. We, of 
course, as a committee have felt that no amendment is necessary, and 
we particularly feel that the amendment in the form suggested here 
is undesirable because of the probability that it would create difficulties 
of construction. 

In that connection, I particularly call attention to the fact that there 
is here inserted a set of words, “or which is not made in pursuance 
thereof.” 

Now, this clause, of course, was deliberately not used in the original 
Constitution of the United States for the reason that it was desired 
not to create any suggestion that treaties made prior to the Constitu- 
tion of the United States, including, of course, the peace treaty fol- 
lowing the Revolutionary War, should be thought unconstitutional 
or void. And therefore, they did not use the words which they used 
with respect to statutes, and supplied instead “under the authority of 
the United States.” 

We are now going back to make the error which was there avoided 
if we adopt this framework. I suggest that instead, if it is sincerely 
desired to make sure that there is nothing in the supremacy clause 
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which would cause trouble, we merely add, if anything be added, a 
simple statement as to the proper construction of that “clause, and | 
have reworded it as follows: 

Nothing in article VI, section 2, of this Constitution shall be construed to give 
any legal force or effec t to tres ties or other international agreements which are 
inconsistent with this Constitution. 

The merit of this type of clause, I think, is that it adds nothing to 
the original language of the Constitution, but an authoritative con- 
struction, and therefore runs no risk that there could be any miscon- 
struction of additional novel words. 

The second point to which I should like to turn relates to the pro- 
posal in section 2 of the proposed amendment, “A treaty or other inter- 
national agreement shall become effective as internal law in the United 
States only through legislation valid in the absence of international 
agreement.” ) 

This, I think, is a clause which under no circumstances can be ac- 
cepted. This goes to basic constitutional principles. It is a matter on 
which no compromise is possible and on which it would be necessary 
to fight this thing out even if it has to go to every 1 of the 48 State 
legislatures, because this will undercut one of the basic principles of 
the division of power in the United States. 

The effect of this provision, I think, is twofold. In the first place, 
it would make treaties and executive agreements all nonself-executing, 
that is to say, none of them would take effect as internal law until put 
into effect by legislation. This is not the important point. I see no 
reason for subjecting the country to the inconvenience of having every 
treaty nonself-executing, but neither do I insist that this is a matter 
which is vital. 

If it be necessary to have the Congress go to the trouble not only of 
considering in the Senate, which consents to ratific ation, but also of 
considering in both Houses whether to implement the treaty by legis- 
lation, this could be done. It is merely a matter of inconveniencing 
ourselves unnec essarily, because there has never been any indication 
that anything would happen which would not be approved by this 
arrangement. In fact, I find it hard to believe that a treaty which 
can get a two-thirds vote in the Senate would not in most cases be able 
to get a majority vote in both Houses of the Congress, that is to say, 
the legislation implementing the treaty would not be able to get 
that. Therefore, I think it adds no practical safeguard and merely 
places us in a little more of a straightjacket as to procedure than we 
were before. 

It is, however, the other point which matters, the second point that 
a treaty affecting subjects within the reserved powers of the States 
will not become part of the internal law of the country until it is put 
into effect by legislation which would be valid in the absence of the 
treaty. That imports into the treaty power for the first time the divi- 
sion of powers which is appropriate to the legislative power. It cuts 
down the possibility, for practical purposes, “of making and putting 
into force treaties which affect subject matter within the reserved 
powers of the States. 

Now, there is a very large amount of that subject matter, and I think 
it is a very serious mistake to suppose that the only thing which this 

62805—55——8 
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provision would be directed at would be the prevention of a growing 
internationalism. The fact of the matter is that many routine matters 
of foreign relations affect the reserved powers of the States. 

One of the things that particularly surprises me about this whole 
debate is that, to my knowledge, at least, no one appears to have taken 
the trouble to make any kind of tabulation of the treaties which would 
be affected by this. I have certainly not had the time to do it myself, 
and I have been obliged in this paper which I have presented to you 
merely to call attention to those which are obvious, because they have 
been commented upon by the Supreme Court. 

Even that list, I suggest, ought to raise serious doubts about this 
matter. The ones I have mentioned here are treaties to remove unjust 
discriminations imposed upon resident aliens by State laws, of which 
there have been many; treaties authorizing foreign consuls in the 
United States to take some steps to protect the estates of their nation- 
als; treaties to prevent discrimination against alien beneficiaries under 
workmen’s compensation laws; treaties to provide extradition of fugi- 
tives from justice although they are within State jurisdiction ; treaties 
to exempt foreign consuls from compulsion to appear as witnesses; 
and laws, of course, regulating the hunting of migratory birds, which 
we have heard so much about ; and fishing in international waters with- 
in State limits; and, of course, more rec ently the treaties to waive terri- 
torial jurisdiction over foreign armed forces as to line-of-duty offenses. 

That one, I think, of all the group has not been referred to by the 
Supreme Court. All the others have been taken note of and have been 
upheld as valid treaties. They are all, I think you must agree, treaties 
which relate not to an effort by international organizations to spread 
out and take over local jurisdiction. They are simply convenient meth- 
ods of dealing with foreign relations, and things which will have to go 
on and things which under the circumstances cannot be effectively done 
if we subject them to the provision that they will not take effect as in- 
ternal law until, in this case, the States agreed. 

Would the State of California, for example—and I do not use this 
in any invidious sense, but merely as an example—have happily agreed 
to some cutting down of its statutory provisions with respect to aliens / 
I think it goes without saying that the treaties which were made with 
Japan and made for the mutual interest of Japanese and American cit) 
zens, to give them reciprocal rights in the two countries, would have 
been blocked by the Pacific Coast States because at that time, I think 
not so much now, they strongly felt that they wanted this type of 
legislation. 

I am not going to quarrel about any particular State, about what 1 
wants in its legislation, but the point is that if the matter affects the 
foreign policy of the United States, it is not a question for 1, or 2, or > 
States to decide. It thus becomes a question for all of us, and 
cannot be hamstrung in this matter by such an amendment. 

The final point that I want to refer to is, I think, relatively trivial in 
connection with the general problem. Section 3, which refers to the 
manner in which the vote is taken in the Senate on consent to ratili- 

cation, suggests that this ought to be done by a record vote. TI think 
most of us would probably agree that at least the majority of treaties 
are of sufficient importance that a record vote would be desirable. The 
only point which needs to be made about this is that it is hardly a 
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point which we need to refer to the 48 legislatures, which we need to 
vive this great attention to, when the Senate has only to adopt a 
resolution ¢ changing its own rules to put this into effect. 

Senator Dirksen. Is that the end of your statement, Dr. Me- 
Laughlin ¢ 

Dr. McLaueuuin. Yes, Senator Dirksen. 

Senator Dirksen. Senator Bricker, have you anything, sir? 

Senator Bricker. On page 2, you say probably there is no responsi- 
ble person in the country who ‘thinks ‘a treaty should be valid which 
conflicts with the Constitution. 

Then you would have no quarrel with an amendment or a provision 
that any treaty that conflicts with the Constitution would be null and 
void ¢ 

Dr. McLaueuuin. I have no disagreement with the principle, Sen- 
ator. I have a great concern as to the drafting of that provision. I 
think the present proposal, if you will excuse me, is not well drafted. 

Senator Bricker. I notice that here. There have been lots of people 
that have worked on that draft besides myself, and they are very able 
lawyers. 

I note one other thing that I would like to question you about, and 
that is where you say that— 

Senator Bricker’s notion of conspiracy to surrender United States sovereignty 
at a United Nations Charter Revision Conference in 1956 is laughable. 

Well, now, you might as well wipe that laugh off your face, because 
I have never intimated or suggested anything of that kind. The fact 
is that the Senate was given an assurance, w vhen it was ratified, that 
that was not the situation, and had it not been given that, they never 
would have ratified the Convention, I am quite sure, and certainly 
you are using your imagination, when you say [ have intimated or sug- 
gested that there was a conspiracy. I happen to know the American 
representatives there, and I know that they would not join in anything 
of that kind. I know them personally. 

Dr. McLavuenuin. I am extremely happy to have your assurance on 
that point, Senator. I was referring to remarks made by you in intro- 
ducing Senate Joint Resolution No. 1. I have given the reference 
there. Perhaps I have misinterpreted you. 

Senator Bricker. You certainly have. 

And that is indicative of the attack ad hominem that is character- 
istic of a great deal of opposition to the amendment. They seem to 
attack one personally rather than to argue the principles that are 
involved, 

Dr. McLaventin. I must say, Senator, that while I am happy to 
have the statement, I feel that I read the matter in a manner that 
could not be more careful. I read it several times, and I hope you will 
reread it and ask yourself whether it is not correct in the construction 
that I gave it. 

Senator Bricker. I know what I said and I know what I meant. 

Now. another suggestion that you make is about the veto of any 
amendment to the charter. Do you mean the veto in the United Na- 
tions itself by members of the Council, or just what do you mean ? 

Dr. Mc Laveuun. Not in a technical sense, of course. The term 
“veto” is not a technical term, anyway. I was not referring to proceed- 
ings of the Security Council, but, of course, to the Charter of the 





108 TREATIES AND EXECUTIVE AGREEMENTS 


United Nations, if one of the permanent member states in the Security 
Council objects to the amendment. 

Senator Bricker. But they do not control the amendments. The 
amendments will be made by the nations, will they not, rather than by 
the Council itself? Do you contend that the C ouncil has the power to 
amend the United Nations Charter, or the Assembly ? 

Dr. McLaventry. I do not. Senator. But the conference which 
would propose such amendments cannot propose them if one of the 
states votes against it. 

Senator Bricker. It does not have to. If one of the nations proposes 
them and the other should happen to agree with them, the Council 
would have nothing to say about it. 

Do you mean that the members of the United Nations do not now 
control any amendments on it, that those amendments would all be 
subject to veto by a member of the Council # 

Dr. McLaveutrn. I am not referring, Senator, to the Security 
Council at all. Perhaps I should not have used the term “veto.” 

Senator Bricker. That is what I am concerned about; just the 
meaning that you have there in the term “veto.” 

Dr. McLauenirn. Yes. I am referring to a revision conference 
which might be held. 

Senator Bricker. In such a conference, there would be no veto of 
an individual member. Any vote against it would have to be in the 
legislative processes of the members of the Council or the members of 
the United Nations itself, would it not ? 

Dr. McLaveuurn. That is not my understanding of it, Senator. 

Senator Bricker. You think that a member of the-——— 

Dr. McLaveutin. One of the permanent members of the Security 
Council; yes. 

Senator Bricker. You think a member could veto any suggestion 
of amendment to the charter ? 

Dr. McLaveuurn. Not a suggestion, but they could kill it so that it 
would not be referred to the states for ratification. 

Senator Bricker. I might say at this time that I think the Deutsch 
family ought to get together here. You are not only separated from 
Minnesota to New Orleans, but you are far apart also on this fact. I 
think there ought to be a conference of the family here or something 
of that kind. 

Dr. Deurscn. We are old cronies. We met during the war. 

Senator Dirksen. Any relation ? 

Mr. Esernarp. Deutsch. No. 

Dr. Deutscu. No. 

Senator Bricker. I think that is all. 

Senator Dirksen. Senator Humphrey, any questions? 

Senator Humenrey. No, I have no questions. I might say, Senator, 
that we have adopted a Senate rule which relates to the matter of 
treaties being ratified by a rolleall. 

Senator Bricker. Yes. That is an issue pending, pending a per- 
manent change. And of course, what any Senate adopts can be re- 
versed. 

Senator Humpnrey. I submit it is difficult to adopt a Senate rule 
and even more difficult to get one repealed. So I speak with some 
experience on that. 
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Senator Dirksen. Mr. McLaughlin, I notice that at the bottom of 
page 2 in your statement, in that recital of cases implementing the 
point that a treaty would be unconstitutional and void if it sought to 
accomplish an object expressly prohibited by the Constitution, that 
your last case is 1924, Asakura v. Seattle. That is 31 years ago. 

Dr. McLavueuurn. I have not included all the cases, although it is 
my general recollection, Senator, that there have not been many re- 
cent cases which have c ommented on this point. 

Senator Dirksen. If there are any recent cases, would you like to 
add those to your list ? 

Dr. McLaueuut. I shall be happy to do so if you think it would be 
helpful. 

Senator Dirksen. Then I notice item 2 at the top of page 3 of your 
statement, to the effect that a treaty would be unconstitutional and void 
if it violated implied prohibitions of the Constitution. Your last case 
cited there was 36 years ago. That was the United States v. Rocke- 
feller case in 1919. 

Now, of course, we have made the point that so many things have 
happened since some of these cases have been adjudicated, particu- 
larly in the international field, and we make the point also—and I 
have made it on a number of occasions—that, for instance, in the Tide- 
lands controversy, there was an unbroken line of decisions as I recall 
for nearly 100 years at State and Federal levels. Then out of a clear 
sky, a Court of a certain complexion suddenly takes a wholly differ- 
ent view from what had been adjuciated over a period of one century. 

Dr. McLaveutin. Senator, it is not my impression that the previ- 
ous cases were quite that relevant to the issue which arose. I hap- 
pily agree with your implication that perhaps there have not been 
many recent cases on the point I have raised here which have pur- 
sued this matter; neither have there been any whicl contradicted it. 
Therefore, the position of the Supreme Court remains a consistent one. 

Senator Dirksen. It would naturally be consistent if they had no 
occasion to make a decision where the point is involved. 

Dr. McLavennin. Yes, sir; and I believe it is significant that this 
Is SO, 

Senator Dirksen. Of course, that may spring from the fact that no 
case has arisen under which adjudication was necessary. 

Dr. McLaveuuin. That is possible, of course. 

Senator Dirksen. Well, it is possible. I think it is just a matter 
of fact and history. 

Dr. McLavenuin. It is certainly a matter of fact and history that 
they have not arisen, but I do not think there is any particular reason 
for implying that they might decide them differently now. 

Senator Dirksen. Are you familiar with the Sioux City Cemetery 
case ¢ 

Dr. McLaventrn. Yes, sir. 

Senator Dirksen. Is there any comment you want to make on that 
matter ¢ 

Dr. McLaveuitn. I do not find any inconsistency there. When 
the matter was appealed to the higher courts, they gave a memo- 
randum opinion which commented in no way upon what the lower 
court had done, and therefore, presumably, it affirmed the theory, 

vhich is perfectly consistent with these cases. 
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Senator Dirksen. Did it affirm the theory ? 

Dr. McLavenun. I presume it affirmed it. It said nothing pro 

or con. 

Senator Dirksen. Of course, that is a presumption that is not neces- 
sarily established by what the actual fact may be. 

Dr. McLaveuuin. That is the usual presumption about cases, that 
if the court does not find it necessary to comment in any way on what 
a lower court has done, we would assume that it agrees with its opinion. 

Senator Dirksen. Oh, yes. This is not meant in any invidious 
fashion, at all, but I just want to ask, are you a lawyer, by the way’ 

Dr. McLaucuurn. Yes, sir. 

Senator Dirksen. You area lawyer. I think that is all. 

In the absence of the chairman, perhaps at this time I ought to in- 
sert in the record, without objection from myself, a statement by a 

'member of your organization, Mr. Leavitt B: arker, an attorney at law 
in the First National-Soo Line Building. 

Dr. McLaventrn. Thank you very much. 

Senator Dirksen. That statement will be filed for the record. 

(The statement referred to is as follows:) 


Dorsey, COLMAN, BARKER, Scott & BARBER, 
Minneapolis, Minn., April 22, 1955 














Re Bricker amendment hearings. 
Senator Estes KEFAUVER, 
Chairman, Standing Subcommittee on Constitutional Amendments, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR KEFAUVER: Your favor of April 16, 1955 is at hand. 

Pursuant to your suggestion, I enclose herewith 10 copies of a statement which 
I request you to submit to the committee for consideration, and for inclusion in 
the record of hearings. 

With thanks for and appreciation of your courtesy, I remain 

Sincerely yours, 











LEAVITT R. BARKER. 













STATEMENT OF LEAVITT R. BARKER, ATTORNEY AT LAW, MINNEAPOLIS, MINN., 
RELATIVE TO THE BRICKER AMENDMENT PROPOSAL 






Mr. Chairman and gentlemen, my name is Leavitt R. Barker. I am an attorney 
at law, and a member of the firm of Dorsey, Colman, Barker, Scott & Barber, 1300 
First National-Soo Line Building, Minneapolis 2, Minn. I graduated from Har 
vard Law School in 1920, and have been in the active practice of law with the 
above firm and its predecessors continuously since that time. In the course of m) 
practice, I have had numerous occasions to consider questions of Constitutional 
law. 

When the newspapers first reported Senator Bricker’s proposal to amend the 
Constitution of the United States so as to limit the scope of executive authority in 
the field of foreign relations, it appealed to me as a matter of first impression, as 
probably constructive and desirable. 

However, in January of 1954, the Foreign Policy Association of Minneapolis 
invited me to make a study of the Bricker proposal and to report whatever con- 
clusions I might reach relative to the proposal and its potential implications. 
I did undertake such study and made such report. As a result, I changed my 
mind completely, and came to the conviction that the proposal presents a very 
much more serious threat to the safety of our country than most people realize. 

It is the purpose of this statement to point out to the committee the reasons 
that led me to this conviction. 

First of all, it seems to me it is important to keep in perspective that the 
Bricker proposal is to effect a realinement of the separation of powers as be- 
tween the executive and legislative branches of the Federal Government set forth 
in the Constitution of the United States as it now exists. 

In attempting to appraise such a proposal, I think it is important to keep in 
attention the following: 
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1. Constitutional Structure: In our present Federal Constitution, the following 
fundamentals seem important. 

(a) Checks and balances are provided by separation of powers as between the 
legislative, executive and judicial departments. 

(b) The Federal Government is one of delegated powers only—all others being 
reserved to the States or to the people. 

(c) Dual government is provided—that is we in the United States are gov- 
erned by both State and Federal law. 

(d) Federal supremacy is assured by article VI in instances where conflict 
might otherwise appear as between State and Federal law. 

2. The historical setting at the time of the adoption of the Constitution is 
important and offers considerable guidance in any studied appraisal of the 
Bricker proposal. At the time our Constitution was adopted, the Articles of Con- 
federation had broken down and were a demonstrable failure, particularly in the 
field of foreign relations. Federal diplomacy had proved impotent, and the peace 
treaty with England had proved to be unenforceable by the Federal Government. 
The treatymaking power on the agenda of the Constitutional Convention was 
carefully considered by the Convention which recognized that the treatymaking 
power was historically a prerogative of the executive branch of the Government 
and its effective exercise required flexibility and ability to act quickly and de- 
cisively in any emergency which may arise in connection with relations with 
foreign powers. 

3. The Constitution placed the treatymaking power in the executive branch 
of the Government after careful study and consideration. 

4. The Constitution provided for checks and balances upon this and upon other 
powers. 

5. Among the present checks upon treatymaking powers are the following: 

The President himself may refuse to sign or decline to submit to the Sen- 
ate any treaty which he deems unwise. 

Ratification of a treaty by the Senate is required, and can be prevented by 
one-third plus one in the Senate. 

The Senate is empowered to make any reservations relating to any treaty 
provisions. 

The Senate at the time of approving a treaty may add the qualification that 
it not be self-executing internally without further implementing legislation. 

The President in negotiating a treaty or the Senate in agreeing to its rati- 
fication may provide that such treaty shall be effective only in those States 
whose existing laws so permit. 

Once a treaty is ratified, if it is found to have undesirable effects, Con- 
gress can modify or eliminate by statute, requiring only a simple majority, 
its internal operation, or refuse to enact implementing legislation or appro- 
priations required for its execution. 

Any President or Members of the Senate who are not faithful to their 
constitutional oath to uphold the Constitution may be impeached. 

If the treaty does impair rights provided by the Constitution, the Supreme 
Court may declare it null and void in whole or in part. 

In 1833, Judge Storey in his commentaries on the Constitution said that the 
treaty power is “not to be construed to destroy the fundamental laws of the 
State.” 

In 1890 in Geoffrey v. Riggs (133 U. S. 258), the Supreme Court of the United 
States said of the treaty power, “It would not be contended that it extends so 
far as to authorize what the Constitution forbids or a change in the character 
of the Government.” 

In 1920 in Missouri v. Holland (252 U. 8. 416), Mr. Justice Holmes said, “The 
treaty in question does not contravene any prohibitory words to-be found in the 
Constitution.” 

In 1953 in the case of United States v. Guy W. Capps, Inc., Chief Justice Judge 
Parker for the United States Court of Appeals, Fourth Cireuit (204 Fed. 2d at 
pp. 659-660), says: 

“We think that whatever the power of the Executive with respect to making 
executive trade agreements regulating foreign commerce in the absence of action 
by Congress, it is clear that the Executive may not through entering into such 
an agreement avoid complying with a regulation prescribed by Congress. Im- 
ports from a foreign country are foreign commerce subject to regulation, so far 
as this country is egncerned, by Congress alone. The Executive may not bypass 
congressional limitations regulating such commerce by entering into an agree- 
ment with the foreign country that the regulation be exercised by that country 
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through its control over exports. Even though the regulation prescribed by the 
executive agreement be more desirable than that prescribed by congressional 
action, it is the latter which must be accepted as the expression of national 
policy.” 

As I understand the Bricker proposal, the proposed amendment would require : 

First, that a treaty become effective as internal law “only through legislation.” 

Second, the proposed amendment would limit implementing legislation “which 
would be valid in the absence of a treaty.” This would be a throwback to the 
diplomatic impotence of the Federal Government under the Articles of Con- 
federation; and 

Third, it would give Congress the power to regulate executive and other inter- 
national agreements. It would make the power of Congress complete and impair 
if not destroy the independence of the executive branch in the conduct of foreign 
affairs. It would let Congress destroy the President’s power to make necessary 
international arrangements to meet emergencies, like the Berlin blockade, as 
they occurred. He would no longer be, nor could he function as Commander in 
Chief of the Army and Navy of the United States. 

In addition to these three changes, the Bricker proposal would declare that a 
treaty provision which conflicts with the Constitution “shall not be of any force 
or effect.” This is the law already, and there is no need to amend the Constitu- 
tion to say so. Secretary of State Dulles says that the cumulative effect of the 
changes proposed by the Bricker amendment would be “calamitous * * * upon 
the international position and prospects of the United States.” President Eisen- 
hower himself says of them: 

“* * * T am unalterably opposed to any amendment which would change our 
traditional treatymaking power or which would hamper the President ‘in his 
constitutional authority to conduct foreign affairs. Today probably as never 
before in our history it is essential that our country be able effectively to enter 
into agreements with other nations.” 

To interpose by constitutional amendment any provision that would delay 
action or hamper the Executive in an emergency, might have tragic consequences. 
As I have studied the matter, I have been amazed at the delicate and workable 
balance the Constitutional Fathers have achieved in the field of foreign relations. 
It is my sincere conviction that in this field the Constitution should he undis- 
turbed, and should remain in its present form. 

Further it seems to me that the proponents of the proposed amendment pre- 
mise their thinking upon three basic fallacies, as follows: 

1. That a treaty can override the Constitution. I am satisfied that this is 
untrue. (See the authorities cited.) 

2. That it is unnecessary for a treaty to override State laws. This is a fallacy, 
as was demonstrated in practice under the Articles of Confederation. Experience 
under those articles led up to the provisions now found in our Constitution. 

3. That the Executive would be unhampered. The fallacy of this is pointed 
out by both Secretary of State Dulles and President Eisenhower himself, as 
quoted above. 

In a word, it is my considered opinion, that the proposed amendments are 
wholly unnecessary, and if passed could lead to results so tragic as to make 
thoughtful persons who love our country shudder to contemplate. 

On the other hand, as the Constitution now stands, it seems to be well settled 
that a later act of Congress will supersede any provision in a prior treaty or 
executive agreement. I am under the impression that there is already an act 
which provides for disclosure of executive agreements to Congress, but that 
in the past this act has been more honored in its breach than in its observance. 
If this is correct, I am not sure that additional legislation is necessary. 

Congress itself under the Constitution shares responsibility and duties with 
the executive branch in the field of foreign relations. It should not shirk those 
responsibilities and duties. 

It seems to me that it would be highly desirable if an understanding between 
the Executive and the Foreign Relations Committees of the Senate and the 
House could be reached, whereby, those committees would be immediately 
informed of any executive agreements entered into, and where practicable, 
consulted prior to the executive entering into such agreements. In other words, 
I think the closest liaison should be maintained between the Executive and 
Congress relative to such matters. 

Such working arrangement need not delay or hamper the Executive in an 
emergency, but would permit Congress to watch closely and to keep fully in- 





TREATIES AND EXECUTIVE AGREEMENTS 113 


formed as to current developments in the field of Foreign Relations, and to take 
prompt and appropriate action as to any matters it might disapprove. 


(The prepared statement of Dr. McLaughlin is as follows:) 


SrATEMENT BY HARoLp C. DEUTSCH AND CHARLES H. MCLAUGHLIN ON BEHALF 
OF THE MINNESOTA COMMITTEE OPPOSING THE BRICKER AMENDMENT 


Mr. Chairman and gentlemen of the committee, the Minnesota Committee 
Opposing the Bricker Amendment was formed last year as a spontaneous move- 
ment of opinion leaders in Minnesota who feared that pressure groups might 
build up sufficient support for the proposed amendment to secure congressional 
approval before the public became aware of the dangers. The group was able 
very quickly to influence opinion in Minnesota by presenting factual analysis of 
the problem and is convinced that when the facts become generally known the 
proposed amendment will be decisively rejected by the people. Senator Bricker 
has reintroduced his proposal (S. J. Res. 1) in a slightly altered form which 
does little to repair the errors or to eliminate the fallacies of the earlier drafts. 

This country has been involved since the Second World War in a tremendous 
effort to preserve the free world against Communist dictatorship. To succeed it 
needs every resource of strength and flexibility of action at its command. It 
is amazing that at such a time the Senate should seriously consider a proposal 
which could paralyze the effective conduct of our foreign affairs. The Min- 
nesota committee objects to the proposed amendment because : 

1. It assumes, contrary to the opinion of our ablest constitutional authorities 
and frequent expressions of our Supreme Court, that there is a danger treaties 
may become the law of the land although in conflict with the Constitution. 
Upon this fallacious assumption it proposes a prohibition which is badly drafted 
and easily subject to misconstruction. 

2. Under the guise of preventing legislation by treaty it seeks to change the 
distribution of powers between the national and State governments by making 
the exercise of the treaty power in all matters affecting the reserved powers 
of the States subject to implementing State legislation. Senator Bricker’s 
assertion that his proposal does not affect the power to conclude treaties but 
only the manner of making them effective as internal law is a specious evasion ; 
obviously no country will enter into treaties with the United States if our 
Government has not the power to put them into effect. Not only would this 
provision make many treaties unenforceable without the individual assent of 
the 48 States, an obviously unworkable arrangement, but if strictly interpreted 
would retroactively affect thousands of treaties now in force and require such 
legislation to preserve them. 

5. It upsets the traditional balance between the executive and legislative 
branches of our Government by revising constitutional relationships which have 
until now proved effective in dealing with national problems. The President 
would be dangerously impeded in his role as commander-in-chief of the armed 
forces. To subject international military commitments to the requirements of 
the amendment might cause confusion and serious delay. Many necessarily 
confidential or highly urgent matters which can now be arranged by executive 
agreements might have to await public discussion. Hundreds of routine executive 
agreements which merely carry out at administrative levels policies already 
determined by treaty or statute would require legislative implementation. The 
Chief Executive would be greatly handicapped in conducting foreign relations. 

4. It adds needless restrictions to already ample safeguards. The Senate now 
has the power to stipulate that treaties be non-self-executing, in which case im- 
plementing legislation will be required. The Congress can by statute control 
or prevent the enforcement of treaties and executive agreements. Insofar as the 
amendment calls for national legislation to give effect to treaties it adds no safe- 
guard, for legislation requiring a majority in the two Houses can generally be 
obtained more easily than the two-thirds vote of the Senate required for consent 
to ratification. Insofar as State legislation would be required the amendment 
— an intolerable hamstringing of foreign policy at the whim of individual 
States. 

We wish to draw specific attention to some of the deficiencies and fallacies 
implicit in the wording of the operating sections of the proposed amendment, 
and also in the arguments used to support them. Let us examine them in turn: 

“Section 1. A provision of a treaty or other international agreement which 
conflicts with this Constitution, or which is not made in pursuance thereof, shall 
not be the supreme law of the land nor be of any force or effect.” 
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Probably there is no responsible person in the country who thinks that treaties 
should be valid which conflict with the Constitution. Certainly the Minnesota 
committee does not. But it does not follow that this section is either necessary 
or well drafted. 

Article VI, clause 2, of the Constitution, the supremacy clause, provides that 
statutes shall be part of the supreme law of the land if made in pursuance of 
the Constitution, whereas treaties shall be a part of the supreme law of the land 
when made “under the authority of the United States.” Senator Bricker and 
others have often pointed out that in the well-known migratory bird case, Mis- 
souri v. Holland, Mr. Justice Holmes observed that “‘it is open to question whether 
the authority of the United States means more than the formal acts prescribed 
to make the convention * * *” From this they infer there is a gap in the Con- 
stitution whereby a treaty inconsistent with it could yet become part of the law 
of the land if made by the President and ratified by him after obtaining the advice 
and consent of the Senate, two-thirds present concurring. It is odd that they 
should have stopped reading Mr. Justice Holmes’s opinion at precisely that point, 
for the very next sentence proceeds: “We do not mean to imply that there are 
no qualifications to the treatymaking power; but they must be ascertained in 
a different way * * *” 

In fact the Supreme Court has never yet found it necessary to hold a treaty 
unconstitutional (which goes far to demonstrate the groundlessness of the fears 
raised), but it has carefully examined alleged instances of unconstitutionality in 
many cases, and has stated with continuing consistency what it considers would 
be the criteria of unconstitutionality. These fall into three groups, as follows: 

(1) A treaty would be unconstitutional and void if it sought. to accomplish 
an object expressly prohibited by the Constitution. See, e. g., Holmes v. Jennison 
(14 Pet. 538, 569 (1840)); Cherokee Tobacco case (11 Wall, 616 (1870)): 
Geofroy v. Riggs (133 U. S. 256, 266 (1890)); Missouri v. Holland (252 U. S. 
416, 483 (1920)); Asakura v. Seattle (265 U. S. 332, 341 (1924)). However, 
most of the express provisions of the Constitution relate to domestic matters 
which are unlikely to affect the treaty power; so this is not the most important 
point. 

(2) A treaty would be unconstitutional and void if it violated implied prohibi- 
tions of the Constitution; e. g., by seeking to alter the structure of agencies and 
offices prescribed in the Constitution, or the constitutional allocation of powers 
to them. See Holden v. Joy (17 Wall. 211, 242-248 (1872)); Geofroy v. Riggs 
(133 U. S. 258, 266 (1890)); United States v. Rockfeller (260 Fed. 346, 347 
(1919)). Although there is still difference of opinion upon the point a dictum in 
Fort Leavenworth Railway Co., v. Lowe (114 U. 8S. 525, 540-541 (1885) ), also 
asserted that the United States could not by treaty cede territory within the 
limits of a State without the consent of that State. 

(3) Finally, the Court has declared that the treaty power is intended to deal 
with international and not with local questions. It extends only to “proper sub- 
jects of negotiation between our government and the governments of other 
nations” (Geofroy v. Riggs (1890) (130 U. S. 258, 266), quoted with approval in 
Asakura v. Seattle (1924) (265 U. S. 332, 341); similar language in In re Ross 
(1891) (140 U. S. 453, 463), and Missouri v. Holland (1920) (252 U. S. 416) ); it 
is “broad enough to cover all subjects that properly pertain to our foreign rela- 
tions”; Santovincenzo v. Egan (1931) (284 U. S. 30, 40). The same point was 
made very effectively by the late Chief Justice Charles Evans Hughes in re- 
marks to the American Society of International Law in 1929. Senator Bricker 
completely misstated the sense ef those remarks in his speech introducing S. J. 
Res. No. 1 (Cong. Rec., Senate, January 6, p. 82, cols. 1-2). 

It is clear that the Supreme Court believes treaties in conflict with the Con- 
stitution, and treaties used in place of local legislation, are void as the Consti- 
tution now stands. To amend the Constitution merely to reiterate what is 
already the law is useless and creates some danger that the new clause might 
be misconstrued. 

As for Senator Bricker’s addition of the words, “or which is not made in 
pursuance thereof,” it would appear that these words would if strictly construed 
have the absurd result of abrogating the treaty of peace with Great Britain 
which recognized United States independence after the Revolutionary War, since 
that treaty was certainly not in pursuance of the present Constitution. The 
original reason for using the words “under authority of the United States” 
rather than “in pursuance of the Constitution” in the supremacy clause, was fo 
avoid the implication that treaties concluded before the Constitution might be 
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invalidated. This point probably has no practical significance now, but it shows 
the ineptitude of Senator Bricker’s phrasing. 

If the Judiciary Committee considers it necessary (We do not!) to express 
explicitly the principle that treaties in conflict with the Constitution are void, 
we suggest it consider whether there would not be less danger of misconstruction 
in a simple amendment of the supremacy clause, as follows: ‘“‘Nothing in article 
VI, section 2, of this Constitution shall be construed to give any legal force or 
effect to treaties or other international agreements which are inconsistent with 
this Constitution.” Nothing more is needed or desirable. 

“Sec. 2. A treaty or other international agreement shall become effective as 
internal law in the United States only through legislation valid in the absence 
of international agreement.” 

The effect of this provision would be (a) to make all treaties and executive 
agreements non-self-executing, so that legislation would be required to give them 
effect as domestic law, and (b) to provide that if the treaty affected subjects 
within the reserved powers of the States the implementing legislation would have 
to be State legislation. 

The first point is unnecessary. It is unnecessary as to treaties because the Sen- 
ate ean insist that treaties be put into non-self-executing form as a condition of 
consent to ratification. Why it should do so in every case it is difficult to see; the 
present flexibility is surely preferable. The point is unnecessary as to executive 
agreements because the Congress can control them by either prior or subsequent 
legislation. To make all executive agreements non-self-executing would be ab- 
surd, for most of them are mere administrative agreements carrying out statutes 
or treaty obligations already in effect. Thus two duplicate pieces of legislation 
would often be required. 

But the really iniquitous part of the proposal, against which every American 
should be aroused, is the second point. There is indeed a well-known distinction 
between the powers delegated to the National Government and those reserved 
to the States or to the people. But the whole of the treaty power was delegated 
in the Constitution to the National Government (article II, section ii, clause 2), 
and not only that, but it was expressly prohibited to the States (article I, section 
x, clause 1). The executive agreement power was also prohibited to States unless 
exercised with the consent of Congress (article I, section x, clause 3). There was 
never an intention that treaties should be limited to subjects within the delegated 
legislative powers. 

In fact hundreds of treaties have been made, and must continue to be made, 
which affect reserved power subjects. These are not, as Senator Bricker would 
have us believe, treaties designed to abridge United States sovereignty in the 
interest of world government. They are, for example, treaties to remove unjust 
discriminations imposed upon resident aliens by State laws; or authorizing for- 
eign consuls in the United States to take certain limited steps to protect the 
estates of their deceased countrymen and to follow administration of them by the 
courts; or to prevent discrimination against alien beneficiaries under workmen’s 
compensation laws; or to provide for extradition of fugitives from justice who 
are within local jurisdiction; or to exempt foreign consuls from compulsion to 
appear as witnesses; or to reguiate hunting of migratory birds or fishing in inter- 
national waters within State limits; or to waive territorial jurisdiction over 
foreign armed forces as to line-of-duty offenses. These things and many more are 
all done upon a reciprocal basis because we want such benefits for our citizens in 
other countries and therefore give them to aliens here. The relations between 
countries are thereby mutually improved. If the powers could agree upon a 
treaty for control of atomic energy it would be necessary to agree to regulations 
of individual conduct here, as in Russia, in order to make such control effective, 
and these regulations would probably affect reserved power areas. 

On the other hand our Government has not by treaty surrendered to inter- 
national control the political, economic, and social rights and duties of our citi- 
zens. Nor is there any evidence that the United Nations is reaching out juris- 
dictional tentacles to achieve this. Certainly the Genocide Convention, the 
draft Covenants on Human Rights, and the Convention on the Political Rights 
of Women, so often referred to, do not do this. They state agreed standards, 
but leave enforcement wholly to local jurisdiction. In any case the United States 
has not ratified them and is under no compulsion to do so. The little handful 
of International Labor Organization conventions which it has ratified deal with 
iaritime regulations clearly within national jurisdiction. 

Senator Bricker is also dragging red herrings across the trail when he suggests 
that the right of Congress to declare war is impaired because the President may 
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resort to military action under the North Atlantic Treaty, or the Rio Treaty of 
Reciprocal Assistance, or other mutual defense arrangements. None of these 
treaties gives such a right to the President: if he takes such action he does it 
under his constitutional powers as Commander in Chief of the Armed Forces. 
Similarly President Roosevelt’s agreement with Prime Minister Churchill con- 
cerning the use of atomic weapons was clearly within his constitutional discre- 
tion as Commander in Chief. If this is a problem, it is not one to which the 
Bricker amendment is relevant. 

Senator Bricker’s notion of a conspiracy to surrender United States sovereignty 
at a United Nations Charter Revision Conference in 1956 is laughable. There 
may indeed be individuals in the United States who would like to achieve world 
federalism at such a conference, but they are not in our Government. Surely 
there is nothing on earth which could be predicted with more serene confidence 
than that the powers will not agree upon world federalism in 1956, if indeed 
they can even agree to hold a revision conference. Senator Bricker forgets that 
the veto applies to all amendments of the United Nations Charter. 

“Section 3. On the question of advising and consenting to the ratification of 
a treaty, the vote shall be determined by yeas and nays, and the names of the 
persons voting for and against shall be entered on the Journal of the Senate.” 

There is certainly no objection to having a record vote in the Senate on consent 
to ratification of treaties, and it may well be that these questions are so fre- 
quently important that it is desirable this should become a general rule. But it 
is certainly not necessary to waste hundreds of thousands of dollars of public 
money and the time of Congress and the 48 State legislatures to accomplish this 
by constitutional amendment. If the Senate sincerely desires this change it 
can secure it in a few moments by approving the resolution to change the Senate 
rules proposed by Senator Herbert H. Lehman. Its failure to do so during the 
past 2 years is leading disinterested citizens to wonder whether this action has 
not been deliberately delayed to provide a talking point for support of the unac- 
ceptable portions of Senator Bricker’s proposals. 


Senator Dirksen. The next witness is Mr. Freeman, representing 
the Friends Committee on National Legislation. 

Is Mr. Freeman here? 

Professor Freeman. Yes, sir. 

Senator Dirksen. Mr. Freeman, will you qualify yourself by tell- 
ing us who you are and where you reside, and whom generally you 
represent ? 


STATEMENT OF HARROP A. FREEMAN, PROFESSOR OF LAW, COR- 
NELL UNIVERSITY LAW SCHOOL, REPRESENTING THE FRIENDS 
COMMITTEE ON NATIONAL LEGISLATION 


Professor Freeman. I am just a plain professor of law at the Cor- 
nell Law School, and I hope a plain Quaker. 

Senator Dirksen. Are there other professors than plain professors ? 

Professor Freeman. Oh, yes; quite so. We have all varieties. 

Senator Dirksen. And you area plain Quaker ? 

Professor Freeman. I say, I hope I ama plain Quaker. 

Senator Dirksen. And you 

Professor Freeman. And I am representing the Friends Committee 
on National Legislation in this statement. 

Senator Drrxsen. I see. Are you down from Ithaca, or do you 
maintain an office here ? 

Professor Freeman. I live where I practice law and teach. I am 
down here from Ithaca. I apologize for not having these statements 
to you earlier, but I was supposed to come on May 5, and they changed 
the date totoday. Sothat was done yesterday. 

Senator Dirksen. Yes. Now, give us a word about the Friends 
Committee on National Legislation. 
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Professor Freeman. The Friends Committee on National Legisla- 
tion cannot be said to speak officially for the Quakers in the United 
States, because there is nobody that can so speak. It is, however, the 
organization which representatives from various groups of Quakers 
in the United States have set up to deal with legislative matters, and 
maintains an office here in Washington. Therefore, it comes as close 
as any organization can to be able to speak the Quaker mind on the 
various questions that may come before this or other committees. 

Senator Dirksen. If this is a fair question, Mr. Freeman—and I 
ask only for information—how many people in the United States are 
identified with the Quaker faith ? 

Professor Freeman. Approximately 120,000 to 130,000. 

Senator Dirksen. Very well. 

Senator Bricker. How many members would you say are members 
of this committee ? 

Professor Freeman. There is no membership of this committee. 
It is a representative group. At various yearly meeting and other 
social agencies of Quakerism, they appoint people to serve on this 
committee. It hasa paid staff. Some of you know Raymond Wilson, 
the head of that staff, and it consults at various times with Quaker 
official bodies, as far as there are official bodies. We are a rather 
peculiar group, I think you understand, in not having a head that can 
speak for the total group. 

Senator Dirksen. Now, Mr. Freeman, would it be agreeable if we 
at the outset insert your statement in the record and then have you 
briefly outline it, within a reasonable time? 

Professor Freeman. I think that would be the better way, if it is 
satisfactory. 

Senator Dirksen. Very well. Then your statement will be in- 
serted, and you will highlight it now. 

Professor Freeman. Thank you. 

Substantially, the approach of the Friends Committee and my state- 
ment is the suggestion 1n the third paragraph that the committee has 
always sought to maintain the constitutional balance between State 
and Federal, the various branches of the Government, to protect the 
individual rights and human freedoms insofar as we can, and to en- 
courage America to take its proper leadership in international affairs. 

The early part of this statement is substantially the recommenda- 
tion that we attempt to avoid creating suspicion and questioning of 
the present processes of the Constitution, because we feel that in that 
light, the operation of international and internal affairs will be more 
difficult in a critical time such as this than it would under the tried 
system of the Constitution as it stands. 

Now, what I have tried to do in 8 major paragraphs here is to take 
2 or 3 of the parts that have not, perhaps, been sufficiently commented 
upon to the committee, looking back into the testimony particularly 
in 1952 and 1953, and I have also tried to look at the current resolu- 
tion in a particular regard—perhaps it did not apply to previous res- 
olutions—and in particular I see one difficulty in section 1 that may 
not have been called to your attention. j 

I would like to speak very briefly to that. 

_ Substantially we are opposed not only to the first section because 
it 1s repetitious of the case law that already exists, as the previous 
speaker has already outlined. That might not be objectionable, though 





118 TREATIES AND EXECUTIVE AGREEMENTS 


I have some question whether it be wise to write into the Constitu- 
tion all the case law interpreting all the various provisions in the Con- 
stitution. But it does seem to us that in the light of what has tran- 
spired in building up. to the and I go back in my 
thinking at this point to 1944-45, when the first committee of the 
American Bar Association was set up to study this matter—that it 
has resulted in a good deal of propaganda against international 
cooperation, aginst various international agreements and treaties that 
have been proposed, and that I would feel that not only is it unwise 
to put in case law which already exists, into a C onstitution, but it is 
unwise to suggest to the people an amendment which can be used as 
the means of conducting a campaign in which we would debate out 
these specific issues of various international proposals in an atmos- 
phere which I do not think centers on the proposal, but centers in- 
stead on the structure of the Constitution, and rather befogs, it would 
be my judgment, some of the issues that we ought to be debating on 
the international level. 

Now, I have taken in the paragraph marked the fifth paragraph of 
my statement, for example, the way in which we seem to have been 
shadowboxing on some of these things, such as, for example, our 
attempt to meet the Dulles statement in Kentucky in 1952, where he 
used language to suggest that a treaty could confer power ‘where the 
Constitution did not create power. 

Now, I am inclined to think that that was loose language, not the 
kind of language that lawyers ought to use when drawing contracts 
and =. but quite appropriate for a popularized speech such as 
that wa 

I think we are all clear that you cannot confer power by treaty or 
otherwise where the Constitution does not already lodge power, but 
that you can, of course, create obligations on the part of the President 
or on the part of any executive officers to carry out further commit- 
ments under power that already exists, even changing the emphasis 
from the State to the Federal in areas such as interstate commerce or 
in international affairs, as far as that goes. 

Then I refer very briefly to the so-called tragedy of Private Keefe, 
that has been played up considerably. I think it ought to be recog- 
nized in that case that the international law rules, apart from the 
treaty that was involved, would have given France even broader con- 
trol over American military in France than the treaty did, and that 
the treaty therefore was a regulation of international law rather than 
a creation of power that did not otherwise exist. 

I would say the same sort of thing about the comments on the ILO 
Conference—this is on page 3 of the memorandum that I have sub- 
mitted—the comments that have been made about the ILO Conven- 
tion, the covenant of human rights, and the Genocide Convention. 
Perhaps I could speak just very "briefly on the Genocide Converition 
matter. 

It seems to me that there need to be five observations basically made 
there. The Genocide Convention does not give to foreign courts jur- 
isdiction over novel crimes as to American citizens, but even if it did, 
the crimes involved are such as no American should be very proud to 
commit, and I cannot conceive that we are defending Americans in 
the commission of crimes there listed. 
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I think that we have to say that the President has not sug- 
gested that he is going to propose this for ratification. On the con- 
trary, he has stated the opposite. And if he did, I see no reason why 
the Senate cannot prevent any invasion of fundamental rights that 
the Senate desires to prevent in the process of ratification, and that 
finally, we have no reason to believe that the Supreme Court would 
shrink from its duty of holding the provision invalid. It has never 
in the past. 

Many of these arguments that have been used, using such things 
as the Genocide Convention and the Covenant of Human Rights, seem 
to me to take us away from the real issues that we have here as to the 
form, the structure, of the constitutional setup into which this Senate 
resolution should fit. And so at the bottom of page 3, in paragraph 
7, I have tried to take, just very briefly, and not reproducing in any 
way the arguments and case law and so forth that appear in the many 
memoranda that have been submitted in this, and I have listed a good 
number of those in paragraph 4, and I have to report as a person 
teaching in this area that it is our belief from examining that material, 
the various articles that are written, and so forth, that 90 percent of 
the articles, whether we look back to the books of 1850 or whether we 
look to the present, are against the necessity of this kind of resolution 
as a need to our constitutional structure. 

In the seventh paragraph, I have suggested what I think is general 
agreement. There may be some disagreement by members of this com 
mittee or other Senators. But I think that it is generally agreed that 
the first section of the amendment is merely a reiteration of what is 
understood to be the Supreme Court case law at the present. I doubt 
the wisdom of reiteration, but I raise an additional question here, and 
I am not speaking in terms of poor draftsmanship. I do not think 
that that is what it is. I think whenever we get an addition to the 
Constitution, the language there involved immediately welcomes in- 
terpretation, and frankly I do not, looking over this first section, 
which is the one section that seems to have the least debate about 
it—I do not quite understand how it should be interpreted. 

For example, it starts out by saying, “A provision of a treaty or 
other international agreement,” as what is covered. Now, we are all 
aware, I think, of the case law which determines whether the Supreme 
Court will strike down a total law or strike down only that clause of 
the law which is offensive, whether it will leave the law or the treaty 
in general effect and take out one provision, or whether it will strike 
out the entire treaty or law. 

Now, it seems to me that when you provide that if a provision of 
the treaty is against the Constitution, that this provision shall be 
eliminated, this almost amounts to a direction to the Supreme Court 
and other courts that they shall only exercise that one provision. This 
might leave you with a treaty which did not say what it was intended 
to say originally, at all, because you had taken out one provision which 
was invalid. I do not know if that is the interpretation of this lan- 
guage, but it certainly raises that question. Nor do I know, in the 
way in which it is drafted, whether the “provision” provision, whether 
the word “provision” relates only to treaties and other agreements or 
whether it relates only to treaties, and whether the “other agreements” 
part is something quite apart from that. 
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Nor do I know what the words at the end about the “shall have no 
force or effect” may mean. 

Suppose you have a treaty that is favorable to the United States, 
let us say, transferring title to property to the United States or ter- 
minating a war. Now, if it should happen that that kind of treaty 
is invalid, does this mean that you set the hands of the clock back and 
you unravel the whole deal, and that the other sovereign party to the 
treaty, that is, the other country besides the United States, could itself 
assert this provision of the first section of this amendment ? 

I merely raise these questions because it seems to me that whenever 
you propose introduction of additional language into the Constitution, 
you raise precisely this kind of question which is not clear. 

Senator Dirksen. Would you like to submit language which rep- 
resents in your judgment a more clarified view of that provision ? 

Professor Freeman. I would, Senator, except that my position is 
one of opposition to the whole amendment, both because I think the 
whole amendment is unnecessary and because I do believe that it at- 
tempts, or that it will—I will not say it attempts, because that implies 
what someone is trying to do, and I do not mean to imply that—! 
think it has the effect of upsetting our basic constitutional system, par- 
ticularly in regard to State-Federal relationships and also with re- 
gard to the breadth of power that is intended on the internationa! 
level. 

Furthermore, I think that this question ought to be faced here in the 
Senate, where you have men versed in the law, rather than taken out 
on an amendment where we can say, “Well, it does no harm,” where 
we can get into arguments to the people which they cannot possibly 
understand, such as the arguments that I have already mentioned have 
been made, both by the proponents and the opponents, in my judg- 
ment, of the Bricker and similar amendments. 

Therefore, I could submit language I think, though I find it very 
difficult. I am not criticizing the language. I think the language is as 
good, probably, as a person can draft. But I have some very real ques- 
tions as to whether it does settle the issue on such matters as those that 
I have just raised, and I doubt whether you can, sir. 

That is the problem that I have raised. 

The second section of the amendment, I have outlined my opposition 
to that on page 4 in the last part of the seventh paragraph, and this 
goes somewhat in the same direction as the testimony of the person 
immediately before me, but with, I think a slightly different emphasis. 

It does seem to me that the structure of our Constitution is that in 
internal matters, the Federal Government is, of course, a government 
of delegated powers, but it is recognized also that the minute that the 
Federal Government steps into an area where it has the power, it pre- 
empts that area, even to the extent of thereby incidentally regulating 
matters that previously were reserved to the States. 

Now, it is my judgment, looking at the history of the adoption of 
these various provisions in the Constitution, that the original thought 
was that the interstate commerce power might broaden as commercial 
became more interstate; that similarly, the power over treatymaking 
and international affairs had to be one that had an expanding quality 
as we became more and more intertwined in international affairs. And 
this is not a problem in which we can say in any sense that we are tres- 
passing upon the reserved powers of the people. 
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Neither the people nor the States have any right to engage in nego- 
tiating for agreements abroad. Only the Federal Government can 
do so. 

Senator Bricker. The Constitution recognizes the rights of the 
States. I do not want you to make an erroneous statement. 

Professor Freeman. Excuse me; subject to the approval 

Senator Bricker. Of the Congress. 

Professor Freeman. That is right. That is what I meant. Without 
such approval—that is quite right. 

| merely mention one area, for example. I happen to teach taxa- 
tion, also, and that is why I am concerned with this, about the matter 
of these reciprocal treaties with regard to taxation. Here is the back- 
bone of much of our tax collection system. These agreements could 
not be made by the States except with the approval as you suggest, 
and are now being made by the Federal Government, as I see it, and 
could not be made under the amendment as proposed, if I understand 
the purport of that amendment correctly. 

I also raise some very serious questions as to the amount of work that 
this amendment would place upon the Congress and upon the Senate. 
We now have self-executing and non-self-executing treaties. ‘The 
effect of this amendment would be to make all of them non-self-execut- 
ing; therefore, it would cause the Congress to look upon each treaty 
and each executive agreement. I have no idea how many executive 
agreements there are. I understand that Secretary Dulles has stated 
that there are over 10,000 of them relating to NATO alone, dealing 
with off-shore purchases of supplies, many of which have an internal 
effect. 

[I raise serious questions as to whether, with a treaty such as this, 
or an executive agreement that affects a relatively few people, it is 
wise for Congress to take its time to the exclusion of other more im- 
portant congressional matters to determine the kind of wording, the 
kind of language, and so forth, that should go into a congressional act. 

Is it not better in this instance to leave it as we presently have it, 
where the Senate can determine in each instance, “Do we want this 
particular treaty to be self-executing or non-self-executing,” and look 
upon each one as sui juris, and make the decisions then without hav- 
ing to go through each one of them ? 

| think, also, this committee is aware, and the Senators are aware 
generally that the Friends Committee on National Legislation has 
been strongly in favor of anything that can be done to move in the 
direction of disarmament on an international level and to protect 
human rights and freedoms and to respect whatever may be an inter- 
ational cooperation, whether under the U. N. or otherwise. 

We have not spoken for any particular form, but the need for 
America to take its leadership in the international field, we recognize. 

We are afraid that what is being proposed here will constitute a 
roadblock to some extent, particularly to the disarmament efforts, 
which have to be carried on pretty much in secret, and where there 
has been some success over the past year in moving some of our dis- 
agreements out of the way. 

_Thave doubt whether we could as easily and effectively do this under 
the proposed amendment. ; 
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In the last long paragraph of the statement, I have tried to state 
again that the Friends Committee is critical of any attempts of any 
branch of the Government to step out of its general pattern in the 
Constitution. We would sympathize very heartily with a movement 
that would prevent the President, for example, from submitting us 
to war without congressional approval, but I find it a bit hard to 
believe that Congress is going to protect us any more adequately under 
the amendment here than it has when it has virtually handed over to 
the President the power to make war in the Formosa Straits. 

This is the position that the Friends Committee and Quakers gen- 
erally, naturally take, because of their adamant opposition to war and 
violence. It seems to me that if we are going to make any restrictions 
on powers of the other branches of the Government or mistrust them 
in any areas, it is better for us to do it in those areas that will commit 
human life, American boys, than it is in these areas where cooperation 
can in fact—and throughout this memorandum I have pointed out the 
extent to which Congress can—retain control over the whole foreign 
policy operation through its present methods. 

Now, immediately before this last paragraph, I have tried to brief 
what seems to me the three facets of the American foreign policy as 
it presently stands: 

Generally wide-open discussion in the United Nations and through 
our Foreign Service; generally the aid to other countries considered to 
be friendly, through economic, military, and other aid; and generally, 
third, the matter of these reciprocal agreements, executive agreements, 
and treaties. 

I suggest that in the first two areas, both the Senate individually 
and Congress as a total has powers of control, both by controlling the 
appointments to those bodies and by control of the first with regard 
to the carrying out of these various points. 

In the third area, if we are operating substantially on the level of 
treaties or executive agreements that require substantially the same 
approval as treaties, then the Senate already has the two-thirds con- 
trol. In the others, we have control through the first, and we also 
have contro] by the fact that Congress can reverse any of these by 
enacting a legislative enactment constitutionally insofar as they con- 
trol internal matters, which is all that this amendment directs itself to. 

The end point of my observations, then, is to the effect that I do 
not see that the resolution meets a need. And in my judgment it raises 
questions that we would better leave, as they presently are, to the 
Supreme Court. I have confidence that the Supreme Court is not 
going to take a stand substantially different from the stand that it 
has taken on these treaties and executive agreements in the past. 
I do not feel that the various cases in which, after a long period of 
position of one variety by the Supreme Court, we have a reversal of 
position because of changed conditions, whether it be the child labor 
cases or any of these cases that we may refer to, are basically applica- 
ble in this field of treatymaking power. 

Treatymaking power is substantially the same as it was. The eco- 
nomic and social conditions have not changed in that degree to per- 
suade the Supreme Court to change its position in that field. 

Now, if there are any other questions which you have—— 

Senator Dirksen. Senator Bricker, have you any questions? 
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Senator Bricker. I would like to get a little more clearly in mind 
the nature of your organization. How many members of this Friends 
Committee—you say ‘there is no membership—do you actually speak 
for? Or are you speaking as an individual ? 

Professor Freeman. We always have to make this statement, Sena- 
tor Bricker. There is no one in Quakerism that can speak for the 
(Juakers, as, for example, the Pope or even a cardinal could speak 
for the Catholic Church. Our organization is just not that kind. 
We take our positions by what we call sense of the meeting. We do 
not even take a majority vote. It only means that there is general 
agreement of the society. 

“Now, there is general agreement of the society to set up a Friends 
Committee on National Legislation. There is general agreement in 
the sense that almost every yearly meeting, which is the governing 
body of the Quakers throughout the country, sends a representative 
to the Friends Committee on National Legislation. We report to 
those bodies. We would be quite inaccurate in saying we represent 
in this regard every last saesinin of the Religious Society of Friends. 
We just do not. Ev ery Quaker has the inalienable right to his own 
opinion, shared with God, and if he believes in his own conscience 
that that is right, there he will have to stand, no matter what it is. 

I think it is fair to say, however, that because of our general opposi- 
tion to war, our general feeling that there is something of God in 
every man in the world, that we do move in the direction of inter- 
national cooperation ; we do move against selfish interests of ourselves 
or of any other group and, therefore, it would probably be that the 
vast majority, perhaps even as many as 90 to 95 percent of all of our 
members, would agree with this basic statement. 

It has not, however, been submitted to them. There is no way in 
which it can be submitted. I have simply been asked to come and 
speak for them. 

Senator Bricker. Now, who asked you to do that ? 

Professor Freeman. The Friends Committee on National Legisla- 
tion, through its executive council. 

Senator Bricker. How many are on the executive council ? 

Professor Freeman. I think it is about 35. 

Senator Bricker. Thirty-five. Did they pass a resolution in sup- 
port of your statement ? 

Professor Freeman. I believe that they simply asked that a person, 
a member of the Religious Society of Friends, be obtained. 

No, sir. This statement was prepared on a train coming down last 
night. I was supposed to appear a week from now, and when the 
agreement was finally made that I should come today, rather a week 
later, I prepared this on the way down. 

Senator Bricker. That is what I wanted to clear up. 

Now, I notice at the bottom of the first page that you quote from 
Senator Hayden, that there have been “misquotations of the Con- 
stitution.” Would you tell me just how that could come about? The 
Constitution is on the desk of every Member of the Senate. 

Professor Freeman. This is not by the Members of the Senate. 1 
think you are aware of the speeches that I referred to. Senator 
Hayden made, I think it was 3—it might have been 2—speeches in 
Which he showed the misquotations of the Constitution that had ap- 
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peared in various publications supporting, not you, but supporting 
the Bricker amendment at that time. 

Senator Bricker. Now, yousay: 

It is fair to conclude that many of the proponents are not really interested 
in adoption of the amendment but in using it as propaganda against inter- 
nationalism and the present Constitution structure. 

Professor Freeman. That is right, sir. 

Senator Bricker. You would not say that I was guilty of that; 
would you ? 

Professor Freeman. No, sir. 

Senator Bricker. Nor the 60 members of the Senate who voted 
for 

Professor Freeman. No, sir; I have not said that. They would not. 

Senator Bricker. Now, just whom would you charge with using this 
as propaganda ? 

Professor Freeman. I think, for example, without going any fur- 
ther—and I prefer not to engage in calling names—the people that 
Senator Carl Hayden listed as misrepresenting by inserting, for exam- 
ple, the word “State” where it was really not “State” at all, are 
people who are basically using this to attack internationalism rather 
than to approve the resolution as such. How many of those there 
are—I can only say that the papers seem to be full of them. I have 
made no charge, and I certainly do not charge. I purposely kept away 
from names, and I certainly made no charge against any Member of 
the Senate. 

Senator Bricker. Would you say that there ought to be a provision 


in any treaty or executive agreement which violates the Constitution 
of the United States? 


Professor Freeman. No, sir. 

Senator Bricker. Now, coming down to Secretary Dulles’ speech 
at Louisville: “Perhaps the choice of words was unfortunate,” you say. 

Professor Freeman. That is right. 

Senator Bricker (reading) : 

Perhaps in a popularized speech he did not use that nicety of language a 
lawyer should in drafting a contract or statute. 

For your information, this was a well-prepared speech. 

Professor Freeman. I am quite sure it was. 

Senator Bricker. And it was presented at a bar association. 

Professor Freeman. Right. 

Senator Bricker. And he sent me a copy of it, and this particular 
section was blue-marked in that copy, showing that he had given a 
lot of thought to it. 

Do you disagree with his statement here? 

Professor Freeman. I know no one who agrees with it if that state- 
ment means that by a treaty you can place power where it does not 
exist under the Constitution. I have given the interpretation that I 
think constitutional lawyers generally would give to this statement— 
namely, that where power exists and is not now being exercised, 01 
where an executive officer has not been directed to do a certain thing 
under the power, a treaty or a law can to that extent “transfer power’ 
or increase his powers or direct him to do it. But in the sense that it 


‘an create power which does not exist under the Constitution, the an- 
answer is “No.” 
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Senator Bricker. Then Missouri v. Holland you do not think did 
that ¢ 


Professor Freeman. No, sir, I do not. 

Senator Bricker. It did transfer power from the States to the Con- 
gress, did it not 4 

Professor Freeman. I think it did. I think it transferred the obli- 
gation to carry out the treaty to the Federal Government, whereas 
previously what could have been done would have been done by the 
States. 

Senator Bricker. Then likewise any treaty might transfer 
power from the States to the Congress ? 

Professor Freeman. No; not any power. 

Senator Bricker. Any power reserved to the States / 

Professor Freeman. No; I think not that, even. 

Senator Bricker. Where would you except / 

Professor FreeMAN. I think it would be the distinction between 
those matters in which the States have already delegated the broad 
power of dealing on the international level to the Federal Government. 

Senator Bricker. Of course, the States have no jurisdiction over 
that at all. 

Professor Freeman. That is right. And that means, 


any 


therefore, 


anything that is properly a subject of international agreement, to that 
extent, the States have already agreed that their power, as the time 
comes for any such agreements to occur, will be cut down accordingly. 
Therefore, I do not consider that this is a violation or a transfer out 
of the structure of the Constitution; this is still within the original 


structure of the Constitution. 

Senator Bricker. What part of the Constitution do you think would 
approve such a statement as you have made? The “necessary and 
proper’ clause ¢ 

Professor Freeman. No. I think the part of the Constitution which 
lodges the whole negotiation of international affairs and all matters 
of foreign policy in the President with the advice and consent of the 
Senate, in the case of treaties. This anticipates that whenever the Fed- 
eral Government operates in what is truly an international situation, 
not using international agreements for the purpose of accomplish- 
ing an internal matter that is not an international affair. Then I 
think this structure of the Constitution gives the Federal Government 
that power. 

Senator Bricker. What rights of the States would be excepted from 
that power ¢ 

Professor Freeman. I would say everything that deals with the 
internal affairs of the States. Now, the migratory birds, for exam- 
ple, are not, in my judgment, an internal matter of the States. They 
may have rested down there for a moment, but they were basically 
in movement in international affairs, if you want to say that. 

Senator Bricker. Would you say they were interstate commerce / 

Professor Freeman. Foreign commerce, I suppose; yes. I would 
say in the sense that if you wanted to broaden commerce out to the 
place where we say you can do everything under it, in my judg- 
ment 


Senator Bricker. It has been broadened almost to the point of any 
elasticity. 
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Professor Freeman. I think that has been broadened much beyond 
where it should, and I suggested here on this matter of tax covenants 
that it is my judgment, and I think it is the judgment of constitutional] 
and international lawyers generally, that the matter of reciprocal] 

reaties as to taxation is not commerce and not covered and the only 
place that it would be covered, therefore, would be under the general 
power to negotiate international agreements. 

Senator Bricker. But the Constitution of the United States says 
that the power to tax—it does not say to tax Americans as distin- 
guished from aliens 

Professor Freeman. Right. 

Senator Bricker. Is primarily in the House of Representatives. It 
must originate there. Now, these treaties do nullify that provision of 
the Constitution, do they not ? 

Professor Freeman. No; lam not sure they do that either. 

Senator Bricker. Well, if they are effective, they do. 

Professor Frerman. No; because it seems to me that if a treaty 
were to arrange a reciprocal tax agreement with another country, and 
if Congress wanted to tax the aliens of that country, all they would 
have to do is thereafter enact a statute, a provision in the Internal 
Revenue Code or otherwise, to the contrary. 

Senator Bricker. It might have been a simple matter in the days of 
bilateral treaties. But in this day of multilateral treaties where rights 
become fixed and procedures are established it is a very difficult matter 
for the Congress of the United States to say, “We will not comply,” 
or “We will reverse that position.” Do you not agree? 

Professor Freeman. I think you are right. 

Senator Bricker. And that would create more international fric- 
tion than if in the first place we put ourselves in the same position 
that Great Britain is in, for instance, or Canada, so that we do leave 
that power in the parli: ‘mentary or congressional authority where it 
was put under the Constitution. 

Professor Freeman. I do not want to debate the English-Canadian 
system of Parliament compared to ours. I think it is quite a differ- 
ent structure. And having practiced at Niagara Falls-Buffalo, I had 
to do a good deal with the Canadian system. I am quite certain that 
there is a reason for the legislative provisions of the Canadian and 
English system, which is substantially the majority parliamentary 
action. On the other hand, I think the United States, with its two- 
thirds Senate control, is just as adequate legislative control, and is a 
great deal more control than other nations except Britain and Can- 
ada has. 

Senator Bricker. You say that the Genocide Convention will not 
be proposed by the President. ‘The Genocide Convention now is in the 
Foreign Relations Committee, as you know. 

Professor Freeman. That is right. 

Senator Bricker. It could be ‘reported out at any time. And you 
know that our representative at the United Nations voted to ask 
the nations to ratify the Genocide Convention. 

Professor Freeman. I do know that. 

Senator Bricker. So that your reliance is upon this President of 
the United States rather than some future President ? 

Professor Freeman. Yes; I am making simply an observation as of 
thistime. That is correct, sir. 
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Senator Bricker. Do you know of any of the 10,000 treaties that 
Mr. Dulles testified have been entered into that affect domestic law 
or internal law ¢ 

Professor FreeMAN. The 10,000 agreements ? 

Senator Bricker. Yes. 

Professor Freeman. I would certainly think that a good number— 
1 do not know what the 10,000 are—but I would certainly think that 
a good number of them, as to supplies, as to conditions that you have 
to fulfill for offshore purchases, and that kind of thing, do have an 
internal effect. 

Senator Bricker. They have an internal effect. Every agreement 
las an internal effect. But I mean, does it affect internal laws? You 
think it does ? 

Professor Freeman. I would be inclined to think so. 

Senator Bricker. I would like to know what they are, because I 
have been trying for 2 years now to find out. If you find out, let me 
know, will you, what those 10,000 agreements are, the ones that affect 
internal law ? 

Professor Freeman. I was astonished to find there were 10,000. I 
aii not sure whether there are. 

Senator Bricker. Now, in the petition for certiorari in—I think you 
mentioned the Potato case here—the Attorney General of the United 
States said that if the right of the President to amend or change or 
repeal congressional law is not upheld by the Supreme Court, there 
would be some hundreds of other executive agreements that would be 
upset. Do you think the President of the United States, singlehanded, 
ought to be able to repeal or modify acts of Congress? 

Professor Freeman. I am sorry. I did not read the record. I have 
only read the opinion, so that I cannot say whether your statement 

Senator Bricker. Hypothetically ? 

Professor Freeman. Yes. If what he said was that the President 
could amend the law, then I do not agree that he should be able to 
amend the law. I do, however, believe that since our structure of the 
Constitution is that we have several different kinds of enactments, all 
of which must conform to the Constitution—one of those is a law and 
the other is a treaty—I do believe that a tréaty or an executive agree- 
ment certainly of the kind that ought to have Senate approval can 
change a law which already exists and place, in place of it, a new 
enactment by way of self-executing treaty. 

Senator Bricker. Or executive agreements ? 

Professor Freeman. This one I do not agree with. 

Senator Bricker. That is what we are striving at, of course, in the 
section there, if we cannot prevent the President from making law for 
the people of this country, most of it in secret, and making law which 
will repeal an act of Congress that has been openly determined. We 
think that ought to be prevented i in the constitutional structure. 

Professor Freeman. I have tried to say in my statement that we 
nite with you to a considerable extent in anything that would prevent 
secret. executive agreements, whether in this field of internal affairs, 
as far as that goes, or in such fields as committing us to war and simi- 
lar efforts. But I do think that the amendment goes well beyond this 
and does not effectively achieve this particular purpose. 

Senator Bricker. May I ask just one more question? 

Professor Freeman. Yes. 
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Senator Bricker. Do vou agree with the Bill of Rights ? 

Professor Freeman. C ertainly. 

Senator Bricker. Do you agree with the Covenant of Human 
Rights ? 

Professor Freeman. I do. 

Senator Bricker. You do? 

Professor Freeman. That is right. 

Senator Bricker. You know that the Covenant of Human Rights 
modifies the Bill of Rights, do you ? 

Professor Freeman. No, I do not know that. 

Senator Bricker. You do not agree with that ? 

Professor Freeman. No, I do not agree with that statement. | 
think there are other statements that could be put in the Covenant of 
Human Rights, and perhaps there are other provisions which should 
be put in the Covenant of Human Rights, and I might hope that they 
were, but I do not think that the Covenant of Human Rights as it 
presently stands, if I read it correctly, modifies the Bill of Rights j in 
the Constitution. 

Senator Bricker. You would not quarrel with those who disagree 
with you, however ? 

Professor Freeman. Oh, no. This is certainly an area in which 
lawyers have a difference of opinion. It is not one on which the final 
word has been spoken. 

Senator Bricker. I want to approve what you said in regard to 
“There is something of the Divine in every individual.” And I want 
further to assure you that the Bill of Rights has fixed those inalienable 
rights in the individuals, certain freedoms which I enjoy in the Con- 
stitution of the United States. Hamilton opposed them, and said 
it would be dangerous to do so. I think we are very fortunate that 
the Jeffersonian Philosophy prevailed in that case. 

All we want to do is to keep those rights where they belong, in the 
spiritual realm, and keep them out of the power of government, either 
our Government or any other. 

Professor FreeMAN. My answer to that—it is not really an answer 
and I agreed with much of what you said. I would say that these 
rights existed before they were put in the Constitution of the United 
States, and they exist, of course, not only because of the Constitution 
of the United States, and therefore, if by any chance an amendment, 
I am sure not intended for that purpose, could be used to defeat those 
human rights outside the Constitution of the United States, I would 
think that was a serious criticism of the amendment. 

Senator Bricker. The Covenant of Human Rights, though, would 
take those rights out of the realm where our Constitution puts them 
as inalienable and make them subject to laws. 

Professor Freeman. I am quite sure at that point that we all have 
to agree that in spite of the excellent language that they are inalien- 
able in our Declaration of Independence, the fact still remains that 
they are subject to law. I happen to be an attorney who has repre- 
sented a good many conscentious objectors 

Senator Bricker. Only where they are representative of certain 
rights. 

Professor Freeman. I understand. But they are subject to law, and 
I cannot see how any right, inalienable or otherwise, can be out from 
under some control by law. I donot feel that the Covenant of Human 
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Rights contemplates any other aspect or any other concept of control 
through law. 

Senator Bricker. There are many who differ with you. 

Professor Freeman. I know. 

Senator Bricker. Thank you very much. 

Senator Dirksen. Dr. Freeman, we thank you, sir. 

(The prepared statement of Dr. Freeman is as follows :) 


STATEMENT OF HARROP A, FREEMAN ON BEHALF OF THE FRIENDS 
COMMITTEE ON NATIONAL LEGISLATION 


I am Harrop A. Freeman, a professor of law at the Cornell University Law 
School and a member of the Religious Society of Friends (Quakers). I speak 
on behalf of the Friends Committee on National Legislation. 

| have followed the various proposals for restricting the power to make treaties 
and executive agreements since the movement therefore began in 194445, and 
| have particularly watched the positions taken on the so-called Bricker amend- 
ment, the American Bar, the Knowland and George substitute amendments and 
other proposals in this field before and after the 1953 extensive hearings of this 
committee. 

Now, I am a person who believes in and I speak for an organization which 
seeks to keep the proper constitutional balance between the State and the Federal 
Government, to maintain and increase respect for individual rights and freedoms, 
and to permit America to fulfill its place of leadership on the international scene. 
It is our belief that the United States may most adequately function on all these 
levels and protect those rights, which Senator Bricker and others state they are 
trying to protect, under the Constitution as it exists rather than under the 
amendment proposed in joint resolution (S. J. Res. 1, 84th Cong., Ist sess., Janu- 
ary 6, 1955). 

Quakers urge you to encourage trust and confidence in national and interna- 
tional dealings. We may not always agree with the President, the State Depart- 
ment, or Congress in its efforts. Indeed, we believe that so far as American 
policy reflects selfishness, militarism, enforced political conformity, and name- 
calling it is neither religiously sound nor politically wise. Yet we respect the 
motivation of Government officials and trust that they, as we, work for the good 
of all God’s children everywhere. The proposed amendment, we believe, reflects 
a basic mistrust of the President, the Senate, the Supreme Court, the United 
Nations, and the other nations of the world. In this atmosphere of suspicion 
we do not believe effective internal government or international relations can 
be conducted. It is because we differ with the proponents of the Bricker amend- 
ment as to its need and effect in our national and international dealings that we 
speak against its adoption. I would make the following points: 

First, it needs to be noted that the movement for the restriction embodied in 
this resolution started at the same time as the United Nations, as a counter- 
movement to assuming our international responsibility. It was in January 1944 
that the American Bar Association organized the committee later known as the 
Committee on Peace and Law. This committee grew critical of the United 
Nations, opposed the U. N. Declaration of Human Rights in 1948 and the Geno- 
cide Convention of 1949 and saw danger in the opinion of Justice Clark in the 
steel-seizure case in 1953. It and its members have been the chief legal sponsors 
of this amendment. 

Second, as Senator Carl Hayden has so well pointed out in his speeches of 
February 1954 on the “misquotations of the Constitution and misinterpretation 
of Supreme Court decisions employed by the advocates of the Bricker amend- 
ment,” it is fair to conclude that many of the proponents are not really inter- 
ested in adoption of the amendment but in using it as propaganda against inter- 
nationalism and the present Constitution structure. I foresee that, if this Con- 
gress sends this constitutional amendment to the people for ratification, such a 
national campaign may be launched against the U. N., our diplomatic representa- 
tives, and against international commitments generally as to seriously cripple 
our diplomacy at a critical time in history. 

Third, I, myself, and the Friends Committee on National Legislation have 
long urged that steps be taken to reestablish the supremacy of the civilian over 
the military as contemplated by the Constitution. I have written articles doubt- 
ing the constitutional validity of the “destroyer-deal” and peacetime conscrip- 
tion. These were based on the theory of the State-Federal and executive-legis- 
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lative constitutional balance to which the proponents of this resolution appeal. 
So we join them in their desire to prevent the treaty or any other power from 
overcoming the total constitutional plan. But we will not be trapped into sup- 
port of the present amendment by the assertion that it will accomplish these 
purposes. Our suggestions can be achieved by a more active interest in the 
Senate under the Constitution as it stands; they will not be better accomplished 
under this amendment, nor does the amendment contemplate their fulfillment. 
Fourth, we are all familiar with the excellent legal memoranda prepared b) 
the Association of the Bar of the City of New York, the Attorney General of the 
United States, the State Department, the Committee of Law Professors in 
the American Bar Association Journal, the statements of outstanding deans, 
lawyers and teachers presented by Senator Alexander Wiley and others, which 
are contained in the 1953 hearings. From these it appears that, apart from 
the limited legal support for the amendment already noted, the overwhelming 
legal opinion is opposed to it. Were you to poll my own faculty I am fairiy 
certain the vote would be unanimous against the amendment and we are on 
the whole a conservative group which have practiced as well as taught for 10 
to 25 years. I shall not review the clear legal analysis in these memoranda : 
suffice to say that I and nearly all constitutional and international lawyers 
consider that they correctly reflect constitutional theory and history. The 
Association of the Bar of the City of New York has published an extensive 
bibliography of articles on the treatymaking power and the proposed amend- 
ment. Whether we examine books written in the 1850's or articles in 1954, 
we find that at least 90 percent stand firmly against the amendment proposed. 
Fifth, much of the discussion on this amendment has, I submit, been shadow- 
boxing and has not come to grips with the real issues. Let me illustrate: 
Secretary of State Dulles’ statement at Louisville, Ky., in 1952, that treaties 
may transfer power from the legislative to the Executive or from the States 
to the Nation, has been cited hundreds of times as what must be prevented 
by amendment. Perhaps the choice of words was unfortunate, perhaps in a 
popularized speech he did not use that nicety of language a lawyer should 
in drafting a contract or statute. Certainly no treaty can transfer power from 
where the Constitution lodges power. Of course any kind of combined legisla- 
tive-Executive action (treaty or law) may impose, within the constitutional 
pattern, greater duties on the Executive than theretofore existed, and may 
cause the Federal Government to occupy areas theretofore left to the States. 
But there is nothing villainous about the treaty power in this respect. This 
is our whole constitutional structure; and it would remain our constitutional 
structure under the Bricker amendment, albeit by a different procedure. 
Similarly it has been argued that after the Supreme Court held that liquor 
could not be imported into this country’s territorial waters after the 1th 
amendment was adopted, the 18th amendment was nullified by a treaty with 
Great Britain of January 23, 1924, allowing the British to have liquor on the 
high seas, thus not giving the 18th amendment extraterritorial operation. Much 
the same should be said of the attempt to assert that the Yalta agreements would 
be prevented by the proposed amendments. This assertion just is not so and 
is an attempt to make political capital of a public resentment of some of those 
agreements. For those agreements all relate to matters external to the United 
States—disarmament and dismemberment of Germany, disposition of Japanese 
islands, boundary of Poland, invitation to the U. N. Conference. None of 
these would be covered by the amendment, which Senator Bricker pointed out 
to the Senate on August 4, 1953 could only apply to treaties which were internal 
law in the United States. Similarly, the Tragedy of Private Keefe, the story 
of an American soldier arrested in France for misbehavior, has been widely 
circulated to show that the NATO Status of Forces treaty conferred jurisdic- 
tion on France to try American soldiers. But, as the Attorney General’s menio- 
randum (Congressional Record, July 14, 1953, pp. 9062-9070) so well shows, the 
general international law rules which+would have applied in absence of this 
treaty are even broader: and we exercise the same control over foreign soldiers 
in the United States. Much the same analysis should be made of the attacks 
on the ILO conventions, the Covenant of Human Rights and the Draft Genocide 
Convention. Perhaps brief reference to this last will be sufficient. These five 
observations on the Genocide Convention need to be made: (a) it does not give 
foreign courts jurisdiction of Americans on novel crimes: (b) if it gave 
jurisdiction, the crimes involved are such as no American should commit: (¢) the 
President has said that he will not seek ratification; (d) if he did, the Sen- 
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ate could presently act to prevent any invasion of fundamental rights ; (e) the 
Supreme Court would not shirk its duty to protect fundamental rights—it 
never has. Truly, it is best to place faith in American democracy as it always 
has worked rather than to fly to procedures, untried. 

Sixth, a brief analysis of our foreign policy and its relation to the Constitution 
needs to be made. Neither I nor the Friends Committee approve all the Govern- 
ment action taken thereunder, particularly those actions which seem geared to 
war rather than peace. However, the question now is not whether any specific 
act is sound but whether the diplomatic procedure sufficiently subject to popular 
and congressional control under the existing Constitution. There are three 
facets to our policy: (@) continuous exchange of ideas and proposals through 
the United Nations and the Foreign Service; (b) a program ‘of technical, eco- 
nomie and military aid to other nations; (c) a pattern of treaties and executive 
agreements, some long range and some temporary. As to the first two of these 
Congress has complete control through having to approve appointments to the 
United Nations and Foreign Service and through its exclusive power to appro- 
priate the money for both programs. As to the third form of action Congress 
again has adequate control. If the agreement be a treaty or equivalent to a 
treaty, two-thirds of the Senate must approve; if funds are needed to carry out 
the agreement, only Congress can appropriate them; if Congress desires, it can 
overrule even a treaty by a subsequent constitutional statute. The existing 
general diplomatic procedure is sound ; the congressional supervision is adequate. 

Seventh, I should like to turn the joint resolution, Senate Joint Resolution 1, 
itself, and eXamine each section: 

Section that “a provision of a treaty or other international agreement which 
conflicts with this Constitution, or which is not made in pursuance thereof, shall 
not be the supreme law of the land nor be of any force or effect.” 

This is not needed. It is redundant and merely enacts the case law of the 
United States Supreme Court. It would be foolish for us to attempt to write 
into every section of the Constitution and amendments the controlling case law. 
The Supreme Court has held the first amendment protecting our fundamental 
rights to be a restriction on the President, legislatures, courts or either branch 
of Congress (Rumely v. U. 8. 345 U. 8S. 41 (1953)). It has frequently held that 
treaties and executive agreemerts must be in accordance with the Constitution 
(Geofroy v. Riggs, 183 U. S. 258, 267; The Cherokee Tobacco, 11 Wall. 616, 620; 
Missouri v. Holland, 252 U. S. 416, 433; V. Moore, International Law Digest, 
pp. 167, 169; Cowles, Treaties and Constitutional Law, 1941). The courts stand 
equal guard against executive agreements (U. S. v. Belmont, 301 U. S. 324; 
U. 8S. v. Pink, 315 U. 8S. 208). And Congress can supersede treaty or agree- 
ment by subsequent legislation. 

Actually whenever you add language to the Constitution you create new prob- 
lems. Let me outline one that I see in the present language. All of us know of 
the rules by which courts determine whether to uphold a law and strike one 
invalid clause or to hold the entire law invalid. Now, what do the words “A 
provision of a treaty or other international agreement” mean? Does this com- 
pel a court to uphold the treaty or agreement and merely strike the offensive 
“provision”? Does “provision of” relate only to “treaty” or also to “agreement”? 
What are the concluding words “nor be of any force and effect” to cover? Ifa 
treaty invalid on the part of the United States terminates a war or transfers 
property to the United States do these provisions give the other country a right 
to turn the hands of the clock back and unravel the deal? 

Section 2 is dangerous in discarding the whole constitutional structure of 
State-Federal relations and the Federal control of international affairs. Our 
constitutional pattern is that on domestic issues the Federal Government has 
only those powers delegated to it, all others being reserved to the States and the 
people. But within the powers delegated the Federal Government is supreme. 
A State may operate within the area of interstate commerce until the Federal 
power steps in; then the Federal power preempts the field, even restricting 
intrastate commerce. In international matters the States and people are pre- 
vented from dealing with other governments. Here, all the power has already 
been delegated to the Federal authority as the only way of accomplishing the 
heeds of the States and their people. It is clear that the intention of the Con- 
stitution was that as more matters became intertwined internationally, just as 
commerce became more interstate the Federal Government should have the 
hecessary power to effectively function. It is generally throught that the Fed- 
eral commerce power may not be broad enough in itself to authorize items such 
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as reciprocal tax treaties; surely the States cannot enter into such agreements; 
yet they are the backbone of our tax collecting structure. Is this amendment 
to leave us impotent in this field? 

At present there are recognized two kinds of treaties—self-executing and non- 
self-executing. The Senate can make any treaty non-self-executing by attach- 
ing such a condition to approval. If a treaty is non-self-executing there must be 
legislation to carry it into effect. It is submitted that the present system, by 
which each treaty is characterized individually—and there is no need to trouble 
ourselves with legislation in the thousands of cases where it is unnecessary—is 
superior to an ironclad rule, such as this amendment proposes, making all 
treaties non-self-executing. The present system is flexible yet more legislatively 
restricted than any major country except England. Further unnecessary re- 
strictions would put us at a diplomatic disadvantage. 

The Secretary of State has told us that there are over 10,000 agreements under 
NATO alone. Some of them involve supplies and offshore purchase. * Is Con- 
gress to review and draft legislation for all such agreements that have any 
internal effect? If so, what is going to happen to the real legislative work of 
Congress in the meantime? 

I believe that George Washington’s advice in his Farewell Address was sound, 
that “experience is the surest standard by which to test the real tendency of 
the existing constitution of a country.” For 160 years our Constitution has 
produced none of the dire results envisioned by some urging this amendment; 
rather, it has effectively taken care of all legitimate concerns with a dignity and 
a mutual trust between the various branches of government, which I should 
very much regret seeing destroyed. 

Kighth, I and the Friends Committee desire to emphasize the demand of all 
men that effective means of disarmament and peaceful existence be found. This 
country has taken the lead in proposing new steps toward disarmament. I see 
the proposed amendment as a roadblock to effective international cooperation, 
to successful disarmament, and to the fullest protection of human rights and 
freedoms. If roadblocks to action are needed, we believe they are in the pre- 
vention of war rather than in thwarting peaceful international cooperation, 

I come from a university on whose quadrangle appears the great motto: “Above 
all Nations is Humanity”; I teach in a classroom above whose rostrum is en- 
scribed Pound’s memorable words: “The law must be stable but it cannot stand 
still.” I belong to a religious society that views every man in every nation as 
possessing within him something of the Divine. I live in an age which must 
find the means of achieving one world or perish. We believe that these represent 
the spirit in which America must face this century. I am as critical as any pro- 
ponent of the Bricker amendment if the President or the military were to try to 
involve us in war, in violation of the Constitution, without congressional action. 
But we must remember that it was the whole Congress that virtually handed 
over to the President the warmaking power in the Formosa Straits, whereas 
yesterday’s Senate session showed some proponents of this amendment trying to 
restrict seriously the President’s power to negotiate the peace. I have no faith 
that there is any greater protection in the Bricker amendment than in the 160- 
year tried and proved present procedure. Rather, it seems to us, that the Bricker 
amendment is a retreat from the Constitution, with its adequate legislative safe- 
guards for a centralized and flexible authority in international relations, to the 
old Articles of Confederation, which proved so inept at handling international 
affairs in the simple situations of 1785 that this was a chief reason for demanding 
the Constitutional Convention. The present Constitution, I believe, permits legal 
stability without legal quagmire. 

I am pleased to have been able to participate in what Arthur Dean has properly 
called the greatest debate since 1788. I trust that we still possess the wisdom 
of our forefathers. 


Senator Dirksen. Let the Chair announce that he will try to accom- 
modate the witnesses who may have transportation difficulties and 
still maintain the system we have started of pro and con. 

Now, Mr. Hatch is here, Mr. Vermont Hatch, of the peace and law 
committee of the American Bar Association. 

Mr. Harcr. Lam here, Senator. 

Senator Dirksen. Mr. Hatch, I understand that you could rough- 
in your testimony in about 5 minutes. 
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Mr. Haren. I can make the statement in 5 minutes, Senator, and 
then if you will allow the statement that I have prepared to be printed 
as though it had been read— 

Senator Dirksen. With the further understanding that if your time 
permits and we schedule hearings next week and the following week, I 
am sure the committee will be delighted to hear you in extenso. 

Mr. Harcn. Thank you very much. 

Senator Dirksen. May the Chair announce also that we will en- 
deavor to hear Mrs. Macker and Mrs. Ruebhausen before it is time to 
recess the hearing. 


STATEMENT OF VERMONT HATCH, MEMBER, COMMITTEE ON 
PEACE AND LAW THROUGH UNITED NATIONS, AMERICAN BAR 
ASSOCIATION 


Mr. Harcn. I would have liked about 20 minutes had your com- 
mittee’s time permitted, but since it does not, I will ask that my state- 
ment in its entirety be considered as though I had read it, although I 
did not intend to read it. I intended to make comments. 

Senator Dirksen. Being in the position of Poobah in the “Mikado” 
and having to rule on my own determination, without objection; your 
statement in full will go into the record. 

Mr. Harcn. Thank you, Senator. 

Next I would like to offer 2 articles, 1 of which I wrote, and 1 of 
which I wrote with the collaboration of 2 others, and ask that they 
be incorporated. ‘They were printed in the American Bar Associ- 
ation Journal at the times stated in my statement. 

Senator Dirksen. Do you want those in the body of the hearings? 

Mr. Harcu. No; inthe annex. 

Senator Dirksen. In the appendix ? 

Mr. Harcu. Yes. 

Senator Dirksen. Without objection, then, the two articles re- 
ferred to will be incorporated in the appendix of the hearings. 

Mr. Haren. In the hearings on Senate Joint Resolution 130, there 
was a reply memorandum printed. I do not think it need be incorp- 
orated here, but I would like to have it referred to. It appears at 
page 517 of the record on those hearings. 

Senator Dirksen. Yes. Now, if you will just refresh the record 
a little about the peace and law committee of the American Bar and 
your identity with it. 

Mr. Hatcu. I am a lawyer, a member of the bar of New York 
and of Utah. My office is at 14 Wall Street in New York City. I 
have been for some years a member of the Committee on Peace and 
Law Through United Nations of the American Bar Association, and 
I understand—it is my view, Senator—that the statement or the case 
for the adoption of this amendment or the principles embodied in 
it has been so frequently and so completely covered, not only by wit- 
nesses in these hearings and preceding hearings, but also by the 
pamphlets which have been marked, that my statement did not attempt 
to deal with the affirmative case except as it restates certain propo- 
sitions in, [ trust, refutation of a recent committee report of 2 com- 
mittes of the Association of the Bar of the City of New York, namely, 
the committee on Federal legislation, of which I happened to be chair- 
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man for 2 years at the time of the Court-packing fight, and the com- 
mittee on international law, of which I happen to have been a mem- 
ber under the chairmanship of Hon. John Foster Dulles in 1946. 

I have taken in this memorandum—— 

Senator Dirksen. May I observe at that point, Mr. Hatch, I noticed 
the rather interesting title of that brochure that has been submitted 
by the Association of the Bar of the City of New York which is, “A 
Continued Defense of the Constitution Against the Bricker Proposals.” 

Now, that is a rather astonishing implication, it seems to me, that 
the Bricker proposals are impliedly an assault on the Constitution. 

Mr. Haren. I think that is entirely so, sir. 

Senator Dmxsen. And whoever the public-relations man was or 
whoever the lawyer was who had that printed on the cover page, cer- 
tainly had in mind all the propaganda value that the mind could sum- 
mon up, and I think it is a rather unhappy title, and I say it without 
reflecting upon the association or its members. 

Mr. Harcn. I so regard it, and have dealt with it in my statement. 

Primarily, my statement deals with just a very brief thing. It takes 
the propositions which that report states and endeavors to demonstrate 
that they prove the case for this amendment. And I think they do. 
And if I may have one minute I shall quote from the city bar com- 
mittee’s report, “Thus, the scope of the treaty power of the Federal 
Government under the Constitution is plenary in the sense that it is 
not confined to enumerated areas, but extends to all fields which may 
properly be the subject of negotiation with a foreign country.” No 
one in authority that I know of has ever built a fence around that 
pasture or field, and there are eminent authorities, for instance, Pro- 
fessor Corwin, who say that constitutional limitations on the treaty 
power do not appear to limit the National Government in its choice 
of matters concerning which it may treat with any other governments. 
And I do not think it does. The treaty power is a delegated power. 
It is delegated without limitation in the Constitution itself. 

Kven Chief Justice Hughes said it is doubtful whether there was 
even an implied limitation. 

I will not trespass further on your time. But it seems to me that | 
have outlined in my statement the reasons why the committee’s posi- 
tion in their committee report proves the case for the amendment. 

Senator Dirksen. Your statement gives me a vehicle for one addi- 
tional observation. 

Yesterday a witness—— 

Mr. Hatcn. Mr. Backus? 

Senator Dirksen (continuing). Indicated that Congress could well 
employ its time on other matters. I gathered something of the same 
impression from Dr. Freeman’s statement a moment ago. 

Well, do you know of anything in the nature of a challenge to man- 
kind in this day and time that is greater than the whole area of human 
rights and human freedom, particularly human freedom, in the face of 
its extirpation in so many corners of the earth ? 

Mr. Hatcn. No, I do not. 

Senator Dirksen. And do you know anything to which the Con- 
gress could more profitably devote time than to make sure that if those 
freedoms are in danger, we make certain that they are safeguarded ! 
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Mr. Haren. I think that that is its constitutional duty. In my opin- 
ion, on analysis, the report proves the necessity for the amendment. 

Senator Dirksen. Thank you, Mr. Hatch. And thank you very 
much for your genial cooperation with the committee. 

Mr. Haven. Thank you. 

(The prepared statement of Mr. Hatch is as follows :) 


STATEMENT OF VERMONT HATCH 


My name is Vermont Hatch. I am a lawyer—a member of the bars 
of the States of New York and Utah. My office is at No. 14 Wall 
Street, in the city of New York. I am a member of the Committee 
on Peace and Law Through United Nations of the American Bar As- 
sociation and am a member of the Association of the Bar of the City 
of New York, and the New York County and New York State Bar 
Associations. I was chairman of the Committee on Federal Legisla- 
tion of the Association of the Bar of the City of New York from 1935 
to 1937 at the time of the Court-packing controversy. 

It seems to me that the affirmative case for the adoption of a consti- 
tutional amendment dealing with treaty law has been often and ably 
stated. I think it might be helpful to give what seems to me to be 
answers to some of the postulates of the adversaries of such an amend- 
ment. 

This may seem to you to be but a restatement of the affirmative case ; 
and so it will be in part at least, but so arranged as to attempt to meet 
the pomnts of the opposition. 

| shall ask leave to introduce as part of my testimony an article 
written by me and published in the American Bar Association Jour- 
nal in September 1953 entitled “An Extraordinary Power Liable to 
Abuse Treaty-Making Power”; another article written by me in 
collaheaaes with George A. Finch, Esq., of the District of Columbia 
bar and Frank Ober, Esq., of the Maryland bar and published in the 
same journal in Mare h 1954 entitled “The Treaty Power and the Con- 

tution. The Case for Amendment” ; and finally— 

\ reply memorandum of the Committee on Peace and Law Through United Na- 
tions of the American Bar Association to the memorandum of the Department 
of Justice on Senate Joint Resolution 130, 82d Congress, proposing an amendment 
to the Constitution of the United States relative to the making of treaties 
and executive agreements, filed with the subcommittee of the Senate Committee 
on the Judiciary, June 19, 1952 


The reply memorandum is dated November 14, 1952, and with its prep- 
‘ration IL had largely to do. It appears at page 517 of the hearings 
on Senate Joint Resolution 130. 

In the March 1955 issue of the Record of the Association of the Bar 
of the City of New York there appears a further report (there have 
been several) of the committee on Federal legislation (of which, as I 
have said, I at one time served as chairman) and the committee on 

ternational law (of which I was a member in 1946 under the chair- 
wianship of Hon. John Foster Dulles). The report is entitled: “A 
Continued Defense of the Constitution Against the Bricker Propo- 
sls.” This should not be confused with the title: “Committee for 
Defense of the Constitution by Preserving the Treaty Power,’ 
although both titles might, I believe, be said to be derived from the 
same psychological, if not indeed, the same physical source. 





136 TREATIES AND EXECUTIVE AGREEMENTS 


To defend the Constitution? Against what? Apparently against 
a proposal to amend it by the strictly legal, appropriate procedure 
laid down in that instrument at its inception a procedure designed to 
preserve the Constitution itself by enabling it to conform from time to 
time to the will of the source of all powers of government in the 
United States—the people—rather than to be so inelastic as to be 
doomed to failure. 

One may disagree sincerely and with complete propriety with any 
proposal to amend the Constitution by the very method set forth in it, 
but as the Morning World-Herald, of Omaha, Nebr., said editorially 
on January 25, 1954: 


The implication, that an amendment to the Constitution—properly submitted 
and ratified—can destroy that document is ridiculous on the face of it. (Con- 
gressional Record, January 28, 1954, p. 902, col. 2.) 


While I do not believe that any among us will challenge the propo- 
sition that beyond a certain degree of elasticity attainable by proper 
and legitimate interpretation of the provisions of the Constitution, all 
changes i in that document should be made by the stipulated process of 
amendment set forth in that document, I may be in error, for while 
Mr. Jefferson said very wisely and well: 


Our peculiar security is in the possession of a written constitution. Let us 
not make it a blank paper by construction. (10 Writings, lib. ed. 419.) 


Messrs. McDougal and Lans in 54 Yale Law Journal at page 294 
stated : 


In preferring to alter the Constitution by informal adaptation, the American 
people have also been motivated by a wise realization of the inevitable transiency 
of political arrangements. The ultimate advantage of usage over formal textual 
alteration as a method of constitutional change is that, while it preserves the 
formal symmetry of the document, it reduces the danger of freezing the struc- 
tures of government within the mold dictated by the expediencies or politicsal 
philosophy of any given era. A formal amendment may be outmoded shortly 
after it is adopted, but usage permits continual adjustment to the necessities of 
national existence. Thus the Constitution is enabled to fulfill its role as a symbol 
of national unity and continuity, while nevertheless being ceaselessly adopted, as 
its framers intended, to the problems of “ages to come.” 


I would think that all should rally to the defense of the Constitu- 
tion against proposals to amend it by means other than these pre- 
scribed in that document. 

To turn, therefore, from the title to the text of the report of the 
committees of the Association of the Bar of the City of New York, 
1955 (1 shall call it the report or the report of the bar committees). 

The principal thesis of the report is direct and simple. It is stated 
thus on page 117. 

Thus, the scope of the treaty power of the Federal Government under the Con- 
stitution is plenary in the sense that it is not confined to enumerated areas but 
extends to all fields which may properly be the subject of negotiation with a 
foreign country. 

And on page 120 as follows: 


Without question, however, the 10th amendment by its terms is not an inde- 
pendent constitutional force in the face of an expressly delegated Federal power 
but merely reserves to the States or to the people powers not expressly delegated 
to the Federal Government. The treaty power is an expressly delegated power, 
and hence has not been and cannot be in conflict with the 10th amendment. 
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On page 118 the report states: 


Accordingly, treaties can and do embrace subject matters not generally consid- 
ered within the scope of powers specifically delegated to Congress * * * 
and on page 138: 
for it was the basic holding of Missouri v. Holland that Federal legislation imple- 
menting a treaty was not limited to the areas in which Congress could legislate 
under the specifically delegated powers. 

It will be my purpose to examine the scope and logical results of 
this position, to show that it is precisely because of that theory as elabo- 
rated in recent years that amendment is imperative, and to demonstrate 
that the limitations on the thrust of this doctrine suggested by the 
report are today completely inadequate if they exist at all. 

What, then, does the position of the report mean when carried to its 
logical conclusions ¢ 

Admittedly there is no explicit limitation on the treaty power in the 
Constitution itself. 

If it extends, as the report says it does, “to all fields which may prop- 
erly be the subject of negotiation with a foreign country,” what are 
those fields? 

Prof. Edward S. Corwin, who certainly is opposed to the amend- 
ment, embodied in the “Constitution of the United States of America, 
Revised and Annotated 1953,” which was edited by him, a note saying 
that constitutional limitations on the treaty power do not— 
appear to limit the National Government in its choice of matters concerning 
which it may treat with other governments. 

And the Committee of the New York State Bar Association on 
Amendments to the Federal Constitution in its report dated June 1952 
said (p. 17): 

The principle announced in Missouri v. Holland has a logical ground and is 
based on express constitutional provisions. As applied to treaties normally with- 
in the treaty power it is satisfactory enough, but if it is to be applied to such 
pacts as the Covenant on Human Rights it would be destructive of the existing 
division of authority between States and Nation. In that case, to enlarge Federal 
power, all that would be necessary would be for us to find some foreign nation 
willing to make an agreement with us as to how we would treat our own people. 
Such a distortion of the treaty power should be condemned as a mere device to 


enlarge Federal power at the expense of the States and not within the treaty 
power. 


That sounds a little like the idea Jefferson expressed when he said : 


On the precedent now to be set will depend the future construction of our 
Constitution, and whether the powers of legislation shall be transferred from 
the President, Senate, and House of Representatives, to the President and Senate, 
and Piamingo or any other Indian, Algerine, or other chief. (IX writings, lib. 
ed. 329.) 

Therefore, we must not look to the subject matter with which treaties 
may deal to find any limitation on the treaty power as expounded and 
defended by the report. 

It was once believed, and is still asserted in some quarters, that 
treaties deal and were intended to deal with international or foreign 
affairs but not with domestic matters. 

But that can no longer be relied on or be said to be a limitation on 
the subject matters with which treaties can deal. 


62805—55———-10 
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Jefferson thought and said that treaties should only comprehend- 
subjects which are usually regulated by treaty, and cannot be otherwise regu- 
lated— s 
and must not have been meant to include— 
the rights reserved to the States (Sist Cong., 2d sess.; H. Doc. No. 759, p. 283). 

Madison said: 

The object of treaties is the regulation of intercourse with foreign nations, 
and is external. (3 Elliot 514.) 

The distinguished Senator from Tennessee (Mr. Kefauver) stated 
last year: 

Our jurisprudence has been built up around the treatymaking clause, placing 
treaties in the category of external matters having to do with the foreign affairs 
of the Nation. If the President and two-thirds of the Senate should attempt to 
make a treaty which tried to deal with something which was strictly an internal 


matter, it would be ruled unconstitutional by the Supreme Court (Cong. Rec. 
p. 916, Jan. 28, 1954). 
But the State Department declared in 1950 in an official publication : 

There is no longer any real distinction between domestic and foreign affairs. 
Publication 3972 General Foreign Policy Series 26—September 1950. 

And that publication carried a foreword by the then President of the 
United States. 

Although article 2, $7, of the U. N. Charter provides : 

Nothing contained in the present Charter shall authorize the United Nations 
to intervene in matters which are essentially within the domestic jurisdiction 
of any state or shall require the members to submit such matters to settlement 
under the present Charter; but this principle shall not prejudice the applica- 
tion of enforcement measures under chapter VII. 

James N. Hyde has pointed out in “The U. S. Stake in the U. N.” 
(p. 30): 

Of course, when the question is raised that a certain subject is beyond the 
proper scope of the limited nations, the real political question is: Who decides? 


In each case, thus far, the decision has been made by a vote of the body in 
which the issue arose. 
and he added on the following page: 

In the case of the United States, this means that in the Assembly, the United 
States view of what is its own domestic affair will prevail only if the United 
States can obtain a sufficient majority to support that view. 

Moses Moskowitz (ABA Journal, April 1949, p. 285) postulated 
a year before the State Department’s announcement that perhaps the 
correct position was that: 

* * * once a matter has become, in one way or another, the subject of regula- 
tion by the limited nations, be it by resolution of the General Assembly or by 
convention between member states at the instance of the United Nations, that 
subject ceases to be a matter being “essentially within the domestic jurisdiction 
of the Member States”. 

So as I said before we cannot look to the subject matter to deter- 
mine whether it is within the ambit of the treaty power, and seemingly 
it makes no difference whether the matter is what used to be considered 
domestic, at least in the view of many, so long as some foreign nation, 
some “Piamingo or other Indian, Algerine, or other chief” will treat 
with us on the matter. 

_ And as the report states, legislation by the Congress in implementa- 
tion of a treaty is not limited to areas in which Congress could legis- 
late under its specifically delegated powers or in the absence of treaty. 
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Even though the Supreme Court said in New Orleans vy. United 
Ntates, 10 Pet., 662, 736: 

Congress cannot, by legislation, enlarge the Federal jurisdiction nor can it 
be enlarged under the treaty-making power— 
we learned in 1920 that the treaty-making power could be utilized for 
the express purpose of rendering Federal legislation valid where in 
the absence of treaty it was unconstitutional. 

I shall not restate Missouri v. Holland. But I do crave your indul- 
gence to quote my late very much bee tae friend John W. Davis, 
an opponent of amendment. He spoke in support of a resolution 
proposed to the New York State Bar Association in January 1953 
which would have put that body on record as opposed to Senate Joint 
Resolution 130 (82d Congress, 2d Sess. and Senate Joint Resolution 
of the 83d Congress. The resolution was laid on the table. 

But in the course of the debate Mr. Davis stated : 

I took it upon myself, and this is my only responsibility in the matter and 
it is a very slight one, to march over to the Department of State and say to 
them—I think it was to Secretaary Lansing in person although I am a little 
foggy in my recollection about it—that if he would negotiate a treaty with 
Canada providing for the protection of these migratory animals which neither 
country was able to protect alone, and if under that treaty Congress should be 
empowered to pass a statute for their protection, I thought it would stand up, 
and it was so done. (Report of Committee on International Law and Discussion 
of Resolution, N. Y. State Bar Assn., Jan. 30, 1953, p. 60). 

sut. Mr. Davis and the committee of the New York State Bar Asso- 
ciation on Amendments to the Federal Constitution clearly recognized 
the character of and the Pandora’s box opened by this decision. I 
have quoted above the warning they voiced against carrying the 
doctrine of Missouri v. Holland beyond subjects “normally within the 
treaty power.” 

Charles Evans Hughes sounded the alarm in 1929. He referred to 
* * * a new line of activity which has not been very noticeable in this country, 
but which may be in the future, and this may give rise to new questions as to 
the extent of the treatymaking power— 
and stated that if treaties were attempted to be used to control 
natters— 

* * * which normally and appropriately were within the local jurisdictions of 
the States, then I again say there might be ground for implying a limitation 
upon the treatymaking power that it is intended for the purpose of having 
treaties made relating to foreign affairs and not to make laws for the people 
of the United States in their internal concerns through the exercise of the 


asserted treatymaking power. (Proceedings of the Am. Soc. of Int. Law. 1929, 
pp. 195-196. ) 


Please note Justice Hughes said “implying a limitation”—a clear 
implication that none exists. He had previously said : 


[ should not care to voice any opinion as to an implied limitation on the 
treatymaking power. The Supreme Court has expressed a doubt whether there 
could be any such. That is, the doubt has been expressed in one of its opinions. 

{I would call attention to what in my view was a masterful analysis 
of the hazards of this unbridled doctrine of Missouri v. Holland by the 
late senior Senator from Nevada, Mr. McCarran. At page 899 of the 
Congressional Record for January 28, 1954, he summed up the situa- 
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tion thus—and I know of no successful way in logic and law to 
challenge what he said: 

I am talking about an existing fact; the fact that today, under the present 
state of the law, the Congress of the United States is no longer a legislature of 
constitutionally delegated powers, to be exercised within prescribed limits, but 
a legislature of unlimited and undelegated powers. [He was prefacing an 
examination of the legislative competence conferred under Missouri v. Holland 
by articles 55 and 56 of the United Nations Charter. ] 

He continued : 


The Congress of the United States today, because of power granted to it by 
treaty, could enact laws to control and regulate all education; to control and 
regulate all types of commerce, whether interstate or intrastate; to control and 
regulate all public health; to control and regulate all civil rights; to control and 
regulate all communications, whether interstate or intrastate, including rates 
and service; to control and regulate all public power, including rates and sery- 
ice; or to control all production of foods on farms and in factories. 

I quote another source: 

Now, to bring about government by oligarchy masquerading as democracy, it 
is fundamentally essential that practically all authority and control be central- 
ized in our National Government. The individual sovereignty, of our States 
must first be destroyed, except in mere minor matters of legislation. We are 
safe from the danger of any such departure from the principles on which this 
country was founded just so long as the individual home rule of the States is 
scrupulously preserved and fought for whenever it seems in danger. 

That, according to an article by Hamilton A. Long entitled 
“Usurpation of Power Arch Enemy of Individual Liberty,” was sai 
by Gov. Franklin D. Roosevelt of New York in March 1930. 

And so I arrive at the conclusion—since the report of the bar com- 
mittees states, as it does, that the treaty power is plenary in the sense 
that it is not confined to enumerated areas but extends to all fields 
which may properly be the subject of negotiations with a foreign coun- 
try ; since it is inc ‘reasingly urged that there i is no longer any distinc tion 
between foreign and domestic affairs: since any such distinction has 
been and is being increasingly smudged over completely; since the 
vistas for increasing Fede ‘al legislative power by the bootstrap doe- 
trine of Missouri v. Holland seem limitless as are the subjects possible 
for treatymaking; and since this—as evidenced by the New York 
State Bar report and the statement quoted from Justice Hughes—may 
well mark a departure from traditional treaty fields—as evidence arti- 
cles 55 and 56 of the United Nations Covenant—then I say we should 
on the very thesis of the report itself no longer rely upon any hope 
that a limitation on the treaty power will be implied. It must be made 
specific. 

The report, in common with all opponents of the amendment, actu- 
ally shrinks from the idea of an unlimited and unbridled treaty power. 
Limitations are suggested, unmindful of the implications of the 
language of Justice Holmes in Missouri v. Holland that : 


It is open to question whether the authority of the United States means 
more than the formal acts prescribed to make the convention. 


The report lists as the first limitation on treaties “The requirement 
of two-thirds Senatorial consent.” But that is. only one of the formal 
acts prescribed—not a limitation on the power. And I for one would 
not want treaties omnipotent as domestic law if ever v single Senator 
of every single State concurred. Were that the only alleged safe 
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cuard the people could not rely on their Constitution but only upon 
their ballots—and that after the damage was done. 

Second, the report lists “The Constitution itself” and chides pro- 
ponents for not relying on various dicta of many years ago while the 
report seems unw iliing to adopt the statement of the Supreme Court- 
equally venerable- that Federal jurisdiction cannot be enlarged ander 
the treatymaking power—Vew Orleans v. U. S., supra. The report 
does not challenge the undisputed fact that no treaty has ever been 
held unconstitutional, nor the fact that from the earliest times the 
courts have expressed doubts as to their power to pass on the validity 
of treaties. 

A leading opponent of the amendment has noted: 

In a word, the treaty power cannot purport to amend the Constitution by add- 
ing to the list of Congress’ enumerated powers, but having acted, the consequence 
will often be that it has provided Congress with an opportunity to enact measures 
which independently of a treaty Congress could not pass; and the only ques- 
tion that can be raised as to such measures will be whether they are “necessary 
and proper” measures for the carrying of the treaty in question into operation 
(The Constitution of the United States, Revised and Annotated, 1952, edited 
by Edward §8. Corwin, p. 427). 

What. difference does it make that the treaty power cannot all at 
once add an entire category to Congress’ enumerated powers if it may 
do so piecemeal and one at atime. From the point of view of constitu- 
tional protection—or limitation—the result is exactly the same. It’s a 
little like the tender-hearted person who couldn’t bear to cut his dog’s 
fine long tail off. So he compromised and cut it off an inch at a time. 
Poor dog! Poor Constitution! 

The report does not advert to the fact that the article by McDougal 
and Lans, cited previously, asserts that in conducting international 
relations— 
the powers of the Federal Government are ample to deal with any problem, be- 
cause they derive not only from the Constitution but “from the necessities of the 
case” (Op. Cit. 181, at 260)— 
or to the fact that Charles Henry Butler’s great work The Treatymak- 
ing Power of the United States. volume 1, page 5, states that the treaty- 
making power— 
is derived not only from the powers expressly conferred by the Constitution, but 
that it is also possessed by that Government as an attribute of sovereignty, * * * 
or the fact that almost this precise thesis was ta by the Supreme 
Court in 1936 in the Curtiss-Wright case, 299 U. S. 304, 318, where 
the court stated that the power 
to make treaties, to maintain diplomatic relations with other sovereignties, if 


they had never been mentioned in the Constitution, would have vested in the 
Federal Government as necessary concomitants of nationality. 


The learned Secretary of State has had something to say on this 
subject and has oft been quoted from his Louisville speech. 

The report does not answer the case of Cunard SS. Co. v. Mellon, 
“62 U.S. 100, 1923, as to which Professor Sutherland of the Harvard 
Law School said in 1952—and I think correctly : 


President Coolidge and the Senate evidently thought that a treaty could pre- 
Vail over at least one amendment (65 Harvard Law Review 1305, 1319 (1952) ). 


Professor Sutherland opposed the amendment the last time I talked 
with him. 
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And right here is a good place to emphasize one point about that 
case that needs emphasizing. 

Section 1 of the 18th amendment was mandatorily prohibitive. 

There was no power given to the Congress to change that. Congress 
had power only— 
to enforce this article by appropriate legislation. 

So when the Supreme Court denominated certain acts as— 
prohibited transportation and importation in the sense of the amendment and 
the act— 

T do not believe the Court was saying that the Congress could subtract 
from or partially repeal the plain prohibitory language of the amend- 
ment. 

The report does not mention the concession of one learned opponent 
of the amendment, Prof. Quincy Wright in 26 Southern California 
Law Review 392, where he states: 

Recently the Supreme Court has refused to review convictions by the Tokyo 
and Nuremburg tribunals on the ground that international tribunals established 
by treaties do not exercise the judicial power of the United States. Consequently, 
if an international criminal court should be established by treaty, its procedure 
would not be limited by provisions of the constitutional Bill of Rights. 

You are all familiar with the efforts that have been made and are 
continuing to establish just such an international criminal court, and 
I shall not gild the lily. We are speaking of what treaties can do— 
their power—not of what the Senate is likely to approve. 

Again Professor Corwin says the Supreme Court— 


has sometimes used language vaguely suggestive of limitation— 


as for instance the passage so often quoted from Geofroy v. Riggs. 
op. cit. p. 428, and he adds that Justice Sutherland’s “assertion” in the 
Curtiss-Wright case that the power to make treaties among others 
belongs to the Federal Government “as the necessary concomitants of 
nationality”— 

leaves even less room for the notion of a limited treatymaking power. 


Professor Corwin’s note says, however, that— 


No doubt there are specific limitations in the Constitution in favor of private 
rights *°** 
but he doesn’t say what they are. 

The third safeguard against the treaty power claimed by the report 
is (p. 120): “A subsequent statute.” 

True, the Congress can, by a statute which may have to be passed 
over Presidential veto, cancel the “internal law” effect. But please 
note that here the report refers to internal law while at page 134 it 
objects to that phrase as an “inherently vague concept.” 

Therefore I conclude that while the mechanism they suggest is avail 
able they must regard it as an inherently vague remedy. And anyway 
it is the remedy of locking the door after the horse is gone. 

In this connection, however, the report cites Chae Chan Ping v. 
United States (180 U.S. 581 (1889) ) which, of course, supports their 
position on this point, but which contains this very significant ]an- 
guage : 

The powers of government are delegated in trust to the United States, and are 
incapable of transfer to any other parties. They cannot be abandoned or sur- 
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rendered. * * * The exercise of these public trusts is not the subject of barter 
or contract. 

This should be contrasted with the attitude of these same committees 
as reflected in their report of April 28, 1952, where they say : 

We know we have made delegations in the past which have not been harmful 
but helpful, and we can be sure that we shall want to be free to do so again— 
and very likely to some greater degree than before. At the other extreme is 
joining a world or regional government, which apparently all agree would 
require a constitutional amendment. So the answer is going to be sometimes 
“Yes” and sometimes “No,” depending on the particular delegation proposed 
(p. 40). 


And on page 8, footnote 1, of the same report: 


* * * Whether an international body should have jurisdiction over human- 
rights questions is a point which can be determined when the particular treaty so 
providing is under consideration, and should not be determined in advance by 
constitutional amendment. 

The contrast of the language of the Chan Ping case with the attitude 
of the New York Times is even more arresting. That most influential 
paper, opposed to the amendment, said this editorially on April 8, 
19538 : 

The resolution is dangerous because it forbids any treaty that would allow 
any foreign power or any international organization (meaning the U. N. or one 
of its agencies) to control the constitutional rights of American citizens within 
the United States “or any other matter essentially within the domestic jurisdic- 
tion of the United States.” 

The report lists a fourth alleged safeguard against the treaty 
power—practical restraints. 

ip . . . 

With these we need not tarry. Like their first and third alleged 
limitations the fourth hasn’t to do with the power of treaties at all 
but with how they may be made and how they may be carried out. I 
am interested in the treaty power. 

As Woodrow Wilson wisely said : 

The history of liberty is a history of the limitation of governmental power, 
not the increase of it. 

When it comes to executive agreements the report cites United 
States v. Pink (315 U.S. 203) ; particularly its language saying agree- 
ments like the Litvinoff assignment have “a similar dignity” with 
treaties as “Law of the Land” and states that that agreement was 
incidental to the exercise of the President's power to recognize a foreign 
nation and secured priority to American claimants against the 
U.S.S.R. 

Ty . o 
_ What could not be done at the same time as, and therefore as an 
incident to, such a recognition, the report does not say. 

The Court stated that the fifth amendment protects property of 
aliens within our borders, but stated : 

If the President had the power to determine the policy which was to govern 
the question of recognition, then the fifth amendment does not stand in the way 
of giving full force and effect to the Litvinoff assignment. 


ee Prof. Philip C. Jessup have been merely alarmist when he 
said : : 


From the point of view of our constitutional law, the decision may well mark 
ne of the most far-reaching inroads upon the protection which it was supposed 


Pp oe amendment accorded to private property (36 Am. Jour. of Int. Law 282 
(1942) ). sa 
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That distinguished opponent of the amendment, Professor Corwin, 
says: 

Even so, there is one objection which may be urged, on the basis of United 
States v. Belmont (301 U. S. 324; 1987) and United States v. Pink (315 U.S. 208: 
1942), against executive agreements which stem from the powers of the Presi 
dent alone. In these cases the Court held that the Hull-Litivinov agreement of 
1933 rendered effective a decree of confiscation by the U. 8. 8S. R. as to the-assets 
located in New York of a Russian insurance company, and this in face of the 
Court’s admission that alien residents of the United States are equally entitled 
with citizens to the protection of the fifth amendment. 

To put the matter briefly, an executive agreement which is not based upon 
an act of Congress or a treaty, ought not to have force and validity as internal 
law, capable of affecting private rights, without action by Congress giving it 
such force and validity. If a constitutional amendment is necessary to this end 
then the Constitution ought to be amended to this extent, but an act of Congress 
would probably suffice (Congressional Record, Jan. 27, 1954, p. 828). 


As to limitations on executive agreements the report lists: (1) con- 
gressional participation, (2) the Constitution itself, (3) prior or 
subsequent statute, and (4) practical restraints—practically parallel! 
alleged limitations to those considered under treaties, and need not 
detain us. 

But a few particular points in the report require consideration. 

The report says (p. 130) : 

* * * we do not believe that treaties and executive agreements are inter- 
changeable instruments. 

They cite as a “see” reference, articles by McDougal and Lans in the 
1954 Yale Law Journal, which are entitled, “Treaties and Congression- 
al—Executive or Presidential Agreements: Interchangeable Instru- 
ments of National Policy” and wherein we find it stated: 

The result is that our constitutional law today makes available two parallel 
and completely interchangeable procedures, wholly applicable to the same sub- 
ject matters and of identical domestic and international legal consequences, for 
the consummation of intergovernmental agreements. In addition to the treaty 
making procedure, which may—as the Nation has found from bitter experience 
be subjected to minority control, there is what may be called an agreement- 
making procedure, which may operate either under the combined powers of the 
Congress and the President or in some instances under the powers of the Presi- 
dent alone (p. 187). 

The report says at page 131: 


No one would question the proposition that treaties should require legislative 
sanction in some form. The form adopted at the Constitutional Convention was 
two-thirds of the Senators present, * * *, 


The first sentence yields the point of the proponents of amendment 
and the second sentence does not meet that point, for legislative power 
is not vested in the Senate and the President, but as is said by the 
same report, at page 128: 

The majority opinion in the Steel Seizure cases established beyond question that 


within our constitutional framework, Congress and not the President is the 
lawmaker. 


And the Constitution itself vests all legislative power in a Congress 
composed of a Senate and House of Representatives and not in the 
President and Senate. 

The report says at page 135: 


Without question, any constitutional amendment requiring legislative authority 
for all executive agreements operating as “internal law” would raise legal com- 
plexities of a serious nature. In addition, Congress might thereby well achieve 
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indirectly the plenary control over foreign relations that the proposal to permit 
congressional regulation of all executive agreements would give it directly. 

Since opponents argue that in some areas the President has inherent 
authority to make executive agreements—report, page 129—what 
becomes of the statement by the committee, “Congress and not the 
President is the lawmaker,” if these agreements can have force as 
internal law in the United States ? 

The report states— 
the self-executing treaty avoids unnecessary duplication of effort, delay, and 
uncertainty in carrying out our international obligations. 

It should be added that that sets us apart from most of the rest of 
the world in making treaties the supreme law of the land internally 
without legislative sanction. 

It has been pointed out that there are (or at least there were in 1950) 
only four nations besides ourselves in which treaties might be ratified 
with the advice and consent of the Senate only; namely, Mexico, 
Liberia, Cuba, and the Philippines, and that the— 
largest group of 28 requires parliamentary approval of all treaties which affect 
internal law, the rights of citizens, or which need implementation by the legis- 
lature (ABA committee report, Sept. 1, 1950, p. 11). 

That certainly is true in England and was in 1787 (Madison 3 
Elhot 514). It is true in Cans ada and throughout the Empire. 

One field of treaty law is perennial in any argument against the 
limitation of treaty power—the rights of aliens—so-called reciprocal 
rights. 

The present report isno exception. It refers to— 

(1) mutual rights of inheritance, (2) reciprocal privileges of doing business or 
engaging in professions, (3) wildlife protection, (4) rights of consular officers 
in settlement of decedent's estates, and (5) recognition of debts. 

As to the reciprocal character of those subjects, rights, or whatever, 
it has been pointed out repeatedly that we stand almost alone in hav- 
ing treaties self-executing as internal law without legislative action. 
So requiring legislative implementation could not make the rights less 
reciprocal but more so. 

As to those subjects being within Federal legislative competence 
only by virtue of a treaty or treaties, two observations are pertinent: 

First, many treaties in the past have been negotiated on a recipro- 
cal State basis. The much cited cases of Geofroy v. Riggs and 
Prevost v. Greneaua dealt with such a treaty which depended for its 
activation with respect to ownership and inheritance of real and per- 
sonal property upon whether State laws permitted Frenchmen to hold 
real property. France didn’t refuse to make the treaty because it 
was on a State reciprocal basis. 

In 1953, five treaties—with Denmark, Ethiopia, Greece, Israel, and 
Japan—were ratified which made the rights of aliens involved to 
acquire real property dependent upon local laws. The treaty with 
China of 1946 and with Italy of 1948 did the same. 

As of 1953—second hearing page 1123—27 States granted aliens 
the same rights of land ownership and inheritance as are possessed by 
citizens; 9 granted similar rights to aliens eligible to citizenship, 
which now includes all races; 4 granted reciprocal rights and only & 
had limited restrictions. 
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At common law an alien could own or inherit personal property, 
and a digest of State laws in 1953 indicated that 27 States either gave 
aliens the same rights as citizens in this regard or had no statutory 
restrictions; 6 had reciprocal statutes; 8 had restrictions on such 
things as hunting, ownership of firearms or liquor or beer licenses; 2 
had restrictions applying to alien enemies; 1 to the'time within which 
an alien must claim an inheritance and 4 had other restrictions. 

I understand that British Empire treaties are made on a local law 
reciprocal basis. 

Second, I pointed out in a letter published in the Wall Street Jour- 
nal, January 22, 1954, that the cases of Oyama v. California, 332 U.S. 
663, 1948; Takahashi v. Fish and Game Commission, 334 U.S. 410, 
1948, and Fujii v. State, 242 P. 2d 617, go far to protect aliens under 
the 14th amendment against discriminatory legislation. 

In the Annotated Constitution edited by Professor Corwin the note 
on the Takahashi case, supra, page 417, states in part: 

* * * a California statute prohibiting the issuance of fishing licenses to persons 
ineligible to citizenship is disallowed, both on the basis of amendment XIV and 
on the ground that the statute invaded a field of power reserved to the National 
Government, namely, the determination of the conditions on which aliens may 
be admitted, naturalized, and permitted to reside in the United States. -For the 
latter proposition Hines v. Davidowitz, 312 U. S. 52, 66 (1941) was relied upox. 

It would seem that enough has been said about these so-called recip- 
rocal rights. But if the choice should be between making some phases 
of treaties of friendship and navigation on a State reciprocal basis 
and leaving the treaty power completely unchecked the choice ought 
not to be hard to make. 

The city bar committee ascribe to proponents of amendment the 
theory, report, pages 116-117— 
that the provisions of the Constitution pertaining to treaties and the conduct of 
foreign affairs rest upon an antiquated and naive structure which inherently 
invites abuse in the face of the international pressures and tensions of the present 
day. The solution offered by the proponents is to redistribute and diffuse the 
power and authority to deal with foreign affairs. 

This, so far as I am personally concerned, reminds me of what 
happened when a presiding judge asked a witness a certain question 
and one attorney rose to remark: 

If your honor asks that question on behalf of the other side, I must object to 
it as incompetent, irrelevant, and immaterial. If it is asked on my behalf | 
respectfully withdraw it. 

Speaking for myself the theory of and the necessity for amendment 
is to keep machinery designed to deal with foreign atfairs from creat- 
ing, under the pressures of certain groups among us, whose sincerity 
1 do not question, an omnipotent Pedeeal legislative power over 
domestic affairs. 

I have endeavored in the preceding statement to demonstrate that 
the basic argument of the report that the treaty power is an expressly 
delegated power—which has no explicit limitation in the Constitution 
itself—is precisely and exactly the reason why the Bricker amendment 
is essential. 

The power was expressly delegated, but I submit it was not dele- 
gated for the purpose of furnishing an instrumentality for the crea- 
tion, little by little, of an unlimited, unbridled Federal legislative 
power over the people and their affairs within the country. 
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Said the 53d Federalist Paper : 


The important distinction so well understood in America, between a Constitu- 
tion established by the people, and unalterable by the Government, and a law 
established by the Government and alterable by the Government, seems to have 
been little understood and less observed in any other country. Wherever the 
supreme power of legislation has resided, has been supposed to reside also a full 
power to change the form of government. 


It has been asserted frequently that the proponents of this amend- 
ment or for that matter of any amendment of the Constitution have 
the burden of showing the imperative need for the amendment. In 
its initial report, 1952, on the subject, the city bar committees said : 

This difference is significant. When an amendment of the Constitution is 
proposed, it is proper to expect its proponents to come forward with compelling 


or at least reasonable grounds to believe that the proposed rewriting of the basic 
law is necessary (footnote 1, p. 11). 


It has seemed to me that the necessity for an amendment embodying 
the principles of Senate Joint Resolution No. 1 is quite clear;in the 
light of the developments since the middle of the last century and that 
even were the assertion correct that the burden of showing immediate 
necessity is on proponents—which approaches a proposal that we lock 
the door after the horse is stolen—proponents have met that burden. 

There is not a man among us who would not subscribe to the state- 
ment that our Bill of Rights is one of the greatest documents of 
government ever conceived. It took the form of 10 amendments to 
the Constitution as originally proposed and those amendments were 
formulated before the people had had any experience with the oper- 
ation and effect of the Constitution. There was no showing of imme- 
diate threat or imminent infraction of the citizens’ rights by the 
(;overnment set up by the Constitution calling for those amendments. 

They arose out of and were bred and fostered by a well-understood, 
a thoroughly realized, and a historically justified determination to 
limit the exercise of power by government. 

But even in those days there were those who said that the first 10 
amendments of the Constitution were unnecessary and dangerous— 
just as opponents of the Bricker amendment say of it. 

Alexander Hamilton said in the 84th Federalist Paper : 


I go further, and affirm that bills of rights, in the sense and to the extent in 
which they are contended for, are not only unnecessary in the proposed Constitu- 
tion, but would even be dangerous. They would contain various exceptions to 
powers not granted; and, on this very account, would afford a colorable pretext 
to claim more than were granted. For why declare that things shall not be done 
which there is no power to do? Why, for instance, should it be said that the 
liberty of the press shall not be restrained, when no power is given by which 
restrictions may be imposed? I will not contend that such a provision would 
confer a regulating power; but it is evident that it would furnish, to men dis- 
posed to usurp, a plausible pretense for claiming that power. They might urge 
with a semblance of reason, that the Constitution ought not to be charged with 
the absurdity of providing against the abuse of an authority which was not 
given, and that the provision against restraining the liberty of the press afforded 
a clear implication, that a power to prescribe proper regulations concerning it 
was intended to be vested in the National Government. This may serve as a 
specimen of the numerous handles which would be given to the doctrine of con- 
structive powers, by the indulgence of an injudicious zeal for bills of rights. 


Thank you for your indulgence. 

Senator Dirksen. Mrs. Ralph Hacker, I noticed that you have a 
statement here. Could we insert that in its entirety in the record, 
and then you highlight it for us a little bit ? 
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Mrs. Hacker. Surely. May I present a statement from one of our 
subchapters / 

Senator Dirksen. We will be glad to insert that, if you like. 

(The statement referred to is as follows :) 


STATEMENT RE BRICKER AMENDMENT IN BEHALF OF PRO AMERICA OF NEW JERSEY 


Article VI of the Constitution is a riddle. 

It wasnot intended to be a riddle. 

Obviously, when the “supreme law of the land” was equated with the Con- 
stitution and the laws and treaties, it was understood that these three categories 
were to supplement each other and not to intrude on each other. It was not 
anticipated that one day treaties might be written to cover the areas specifically 
reserved as matters for State legislation, or that laws would be written by inter- 
national commissions which had theretofore only properly been written by Con- 
gress. The intrusion of treaties into these fields could disastrously alter the 
framework of our Government. 

The decision of Missouri v. Holland has declared the competency of treaties 
to deal with matters properly dealt with by State and Federal legislators. The 

sricker amendment, by requiring that domestic legislation supplement and agree 
with adopted international regulations, furnishes the only sensible solution to 
the riddle of article VI as it now stands. 

It is not good enough to have the limits of the respective scopes of domestic 
and treaty legislation reside in the good intentions of ephemeral statesmen, or 
in the mercurial outlines of judicial dicta. Now is the time to spell out and 
embody in the Constitution itself the rule that treaties alone, unsupplemented 
by domestic law, cannot legislate in the fields properly the subject of domestic 
legislation. 

If the lawmaking effect of treaties is not fixed now within carefully ¢circuim- 
scribed limits, in words which become part of the Constitution itself, we may as 
well plan to tear up our laws and forget the Constitution, and send our legis- 
lators back home to their farms, shops, and offices. It is not sensible for State 
legislatures, or for the Congress, to waste time in writing laws which it is under- 
stood may be superseded by laws written by another body and adopted by treaty. 

The Bricker amendment has been falsely described as “curbing the treaty- 
making powers of the President.” The Bricker amendment would leave the 
treaty power precisely as it is given constitutionally; its effect would be merely 
to prevent any bargaining away of our framework of government or of our rights 
to legislate through duly constituted legislatures. 

Constitutionally, the United States does not become the personal possession 
of its elected President; it is not too much to require, therefore, that elected 
representatives of the people of the United States be regularly required to know 
and consent to international agreements which irrevocably dispose of our land, 
our future assets, our blood or our sacred honor. 


Senator Dirksen. Now, Mrs. Hacker, you represent the National 
Association for Pro America, and you are domiciled in New Jersey at 
1545 Warwick Avenue, West Englewood ? 

Mrs. Hacker. Yes, sir. 

Senator Dirksen. We will be delighted to hear your statement. 


STATEMENT OF MYRA C. HACKER, THE NATIONAL ASSOCIATION 
FOR PRO AMERICA 


Mrs. Hacker. Deeply do I appreciate the privilege of appearing 
before this distinguished committee. 

Senator Dirksen. By the way, Mrs. Hacker, could you tell us a little 
something about your organization ¢ 

Mrs. Hacker. We are a national organization in many States com- 
posed of many thousands of women dedicated to the preservation of 
the American constitutional principles of government and human lib- 
erty in this generation. We are on record in many cases for the sup- 
port of the principles of the Bricker amendment. 
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If necessary, I will file our resolutions of support. 

Senator Dirksen. Would you do so? And I wish you would sup- 
plement your statement a little to indicate whether your organiza- 
tion operates in many States and if so in what States, and some detail 
concerning your membership. 

You appear here under what authority, now ? 

Mrs. Hacker. I appear under the authority of the Board of Na- 


tional Pro America. I was their designated spokesman for that 
subject. 


Senator Dirksen. 
ora board of trustees ? 

Mrs. Hacker. They represent, at their House of Delegates, the 
thinking of the entire organization. 

Senator Dirksen. I see. So you might add that detail so that we 
get a good picture of your organization and for whom you speak. 

Mrs. Hacker. Thank you, sir. 

(The information referred to was not submitted for the record 
prior to printing.) 

Mrs. Hacker. The most important contribution of our country to 
western civilization is not the airplane or atom bomb; it is the Ameri- 
can principle of citizenship and statecraft as embodied in the Declara- 
tion of Independence, the Constitution and the Bill of Rights of the 
United States. To reaffirm and reestablish this principle in the face 
of present danger, the Bricker amendment is urgently needed. 

American government, under the Constitution, is based on belief 
in the educability, the intelligence, and the right-mindedness of its 
citizenry, and on ‘the natural right of all its citizens to be treated, 
barring individual evidence to the contr ary, as just men capable of 
participation in self-government. To this belief, founded in a proper 
understanding of the nature and destiny of man, we owe the long 
stability of our civic institutions, the astounding growth and progress 
of our Nation both domestically and as a world power, and the gen- 
eral well-being of our citizens in the orderly pursuit of their indi- 
vidual salvation and their happiness as social beings. 

The need for the Bricker amendment arises from a threat to this 
fundamental American principle. From the time of its adoption 
until quite recently, the Constitution has been regarded as the supreme 
law of the land; the natural rights of its citizens which the Constitu- 
tion guarantees have been considered inviolable. Congress has been, 
under the Constitution, the supreme lawmaking body ; the executive 
has been the fulfilling agent of the wishes of the people and the con- 
sidered decisions of their chosen representatives; and the Supreme 
Court has been the watchdog to see that the Constitution is upheld 
in letter and spirit and the arbiter in cases of disputed responsibility 
or authority. 

The threat to this carefully balanced setup, which has responsible 
self-government by and for the people as its fulerum, has come in 
the 20th century, the century of Mussolini, Hitler, and Stalin and of 
the Facist, National Socialist, and Communist ideologies which re- 
sulted in the subjugation by these dictators of their bedazed country- 
men. America was fortunate indeed to escape being swamped in 
the general storm of totalitarianism; her Founding Fathers had built 
well; she was solidly moored to her republican form of government; 


This is in the nature of an executive committee 
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and she was manned by citizens who know that individual dignity is 
more precious than bread and that freedom is more life-giving than 
subservience to a self-established fuehrer. But she could not escape 
being buffeted in the flood; the waves of planned economy, of one- 
world ambitions, of disbelief in the sound instincts and good judg- 
ment of the common man battered and broke over her; and here 
and there a leak was sprung. It is to stop the worst of these leaks 
that the Bricker amendment has been devised—to caulk up a hole 
which might some day, if unnoticed and untended, lead to the sink- 
ing of our Ship of State. 

The men who founded our Government after the Revolution knew 
what they were doing when they instituted a system of checks on 
the power of both legislature and executive. They were fresh from 
a bitter experience with European tyranny. Thomas Jefferson said: 
In questions of power, let no more be said of confidence in man, but bind him 
down from mischief by the chains of the Constitution. 

These men know that power breeds the desire for more power; it 
had happened before, it could happen again, that men entrusted with 
the government of a nation would forget that their chief purpose 
must be to serve their fellow-citizens. It is as though Jefferson and his 
statesmenly contemporaries were looking ahead into our own time 
and giving us the constitutional security which Senator Bricker and 
his colleagues are now seeking to reenforce. 

The developments in recent years which have given rise to the need 
for the Bricker amendment are many-sided, but they are all insidious 
symptoms of the same trend. They are danger signals of the threat 


to our internal liberties through inter national : agreements which pune- 
ture holes in our constitutionally guaranteed rights. 

A 20th-century change in constitutional interpretation by the Su- 
preme Court gave the first opening for this threat. The Constitution, 
in article VI, says: 


This Constitution, and the laws of the United States which shall be made in 
pursuance thereof, and all treaties made, or which shall be made, under the 
authority of the United States, shall be the supreme law of the land; and the 
judges in every State shall be bound thereby * * * 

Also in the Constitution, article II, is a section stating that the 
President— 
shall have power, by and with the advice and consent of the Senate, to make 
treaties, provided two-thirds of the Senators present concur. 

The interpretations of article VI during the first 180 years of our 
existence as a Nation stressed the ultimate authority of the Constitu- 
tion, under which the branches of the United States Government de 
rived their functions, which must not be violated in the exercise of 
those functions, and which the Supreme Court must help to maintain. 
To Thomas Jefferson it was unthinkable that this article should, by its 
treatymaking provisions, give any agency of our Government the 
power to barter aw ay the rights which the c onstitution guaranteed to 
the States or the individual citizens. 


The President and the Senate— 
wrote Jefferson in his Manual of Parliamentary Practice— 


cannot do by treaty what the whole Government is interdicted from doing | 
any way. 
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But in 1920, in the now-famous Migratory Bird case, the Supreme 
Court changed its stand on this article and gave a decision which Jef- 
ferson certainly would have considered fantastic. It ruled that, 
through a treaty with a foreign government, the American Govern- 
ment could enforce an internal measure which had previously been 
= ‘lared unconstitutional and, therefore, inoperable when established 

; law of Congress. 

” sla in the 20th century, the constitutional provision that the 
Senate advise with the President on the making of treaties—thereby 
making those treaties accessible at least to public scrutiny—and the 
provision that two-thirds of the Senators present must concur in 
treaties have been increasingly sidestepped by the practice of making 
international commitments ‘through executive agreements, which re- 
quire neither direct senatorial ratification, nor even that they be made 
public for understanding and discussion by the American people. 

To make the world safe for democracy; to put an end to malign, 
secret agreements by heads of governments who distrusted, despised, 
and often betrayed their fellow countrymen; to stop aggression and 
protect human liberties—these were the objectives for which Ameri- 

cans fought in two World Wars. It is ironic that after the first of 

these wars the world witnessed an unprecedented abrogation of indi- 
vidual rights which has threatened even our own country; and that 
during and since World War II the practice of making agreements 
among heads of countries to which the people could but accede—if in- 
deed they knew what was being done to them—became rampant, as evi- 
denced for Americans in the shadowy and lamentable dealings at Yalta 
and Potsdam. 

Also ironic is it that the United Nations, ostensibly created as an 
agency of world peace, our entry into which was approved by the 
Senate only because its charter contained a stipulation that it might 
not— 
intervene in matters which are essentially within the domestic jurisdiction of any 
state— 
this same United Nations has involved American boys in a presiden- 
tially sponsored war on foreign soil which insidious forces forbade 
them to win and has caused our boys to lose the protection of American 
principles of justice if accused in foreign lands. 

Where this placing of treaties beyond the pale of constitutional 
restriction and this substitution of personal executive agreements for 
duly confirmed treaties will culminate, if unchecked, we dread to im- 
agine. Certainly, the need for a measure such as the Bricker amend- 
ment is stark and undeniable. A Trojan horse has been let into our 
community. The Bricker amendment would prevent its occupants 
from issuing forth to open the gates of our commonwealth to the 
armies of destruction. 

John Foster Dulles, just before he became Secretary of State, ad- 
mitted the existence of this Trojan horse when he characterized the 
treatymaking power, as now interpreted, as “an extraordinary power, 
liable to abuse.” He pointed out that treaty laws now “can override 
the Constitution ;” that they— 
can take powers away from the Congress and give them to the Federal Govern- 


ment or to some international body and they can cut across the rights given the 
people by the constitutional Bill of Rights. 
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This abuse, by which personal executive agreements and treaty laws 
supplant representative government, the Bricker amendment aims to 
correct. 

It is difficult to see why any citizen, lawmaker, or executive inter- 
ested in the preservation of our constitutional form of government 
should seek to balk the Bricker proposal. The amendment merely 
states in clear, simple terms, that— 

a provision of a treaty or other international agreement which conflicts with this 
Constitution, or which is not made in pursuance thereof, shall not be the supreme 
law of the land nor be of any force or effeet— 

also, that— 

a treaty or other international agreement shall become effective as internal law 


in the United States only through legislation valid in the absence of interna- 
tional agreement. 


The votes of Senators on treaty matters are to be recorded in the 
Journal of the Senate. 


Straightforwardly and simply, the Bricker amendment is intended, 
as Hon. Samuel B. Pettengill, former Member of Congress, has stated— 


to prevent the Constitution of the United States from being amended by treaty. 


Another of its supporters has rightly described it as— 


a Bill of Rights against an uncontrolled “treaty” power. 

There are those who say that we should not limit our Chief Exeen- 
tive in his dealings with foreign powers; that we should trust him to 
do what is best for us and for the world at large. But we have been 
close enough to danger ourselves—we have seen enough of the outside 


world led to ruin by unserupulous, trusted rulers; we have had enough 
recent instances of a chipping away at our sovereignty—to realize that 
a positive constitutional safeguard, one which cannot be quietly evaded 
or lightly legislated away, is “needed to reaffirm our distinctive and in- 
alienable rights as Americans. These rights many of the govern- 
ments with which we are dealing do not recognize for their own sub- 
jects, and they certainly are not disposed to give Americans preferen- 
tial treatment under U. N. and similar agreements. 

The captain of our oceangoing vessel is expected to sail the ship 
between the ports called for in the company’s charter and the pas- 
sengers have a right to expect him to take them to these ports without 
side excursions over the face of the globe. This limits, but certainly 
does not negate, the authority of the captain. The President of the 
United States is in an analogous position in relation to the electorate 
and destiny of the Nation, with the Constitution as company charter. 
Senator Bricker would make this clear beyond any cavil. 

In the past few years, there have been increasingly frequent in- 
stances of the Heweatl of the rights of American citizens on the 
international level. And, even now, covenants are being drawn which 
endanger those rights. The current interpretation of article VI being 
what it is, the protection of an unequivocal amendment to our Con- 
stitution is called for. The majority of Americans, says Senator 
Bricker— 
would rather live without fear under a Government of constitutional restraints 
than live in jeopardy under a Government of men. 

According to Secretary of State Dulles, 12 of the 23 treaties ratified 
by the Senate in a recent year would have been unconstitutional under 
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the Bricker amendment, and this does not take into consideration the 
matter of executive agreements. The Supreme Court, meanwhile, has 
in the space of 15 years reversed more of its own constructions of the 
Constitution than in all of its previous history, and always in the 
direction of removing restraints upon the centralized Federal power. 

Recent examples of the interference with our internal affairs by 
international agreements are numerous. There is the World Health 
Organization, whose constitution was ratified by the United States 
in 1948. WHO voted in 1954 to assess the United States $350,000 
more than the amount which our Congress had voted to give that 
agency. Result: We paid the extra amount. Where does that leave 
the power over the purse strings which our Constitution reserves for 
Congress ? 

The regimentation of American business by “treaty law,” under 
international cartels operated by international commissions composed 
largely of foreigners, is also on the agenda. There is the United 
Nations Restrictive Business Practices Committee, which would 
supersede our Federal trade laws by United Nations regulations. 
There is the International Wheat Agreement, placing restraints on 
our raw materials production. There is the International Materials 
Conference, of which Raymond Moley said a year ago: 

This organization, set up without congressional authority, actually managed 
to impose a system of international allocation of raw materials. Committees 
of this organization, with offices in the State Department, met and decided the 
“total entitlement for consumption” of each country in the free world, including 
the United States. 

Perhaps the most dramatic example of the danger to our constitu- 
tional rights through international machinations lies in the Interna- 
tional Covenant on Human Rights, on which the United Nations 
Commission on Human Rights has been working for 7 years. If it 
is accepted as a treaty by the United States, this covenant—aunless 
there is a Bricker amendment to protect us—would supersede the Bill 
of Rights in our Constitution. This covenant provides that— 
freedom to manifest one’s religion or beliefs may be subject to such limitations 
as are prescribed by law. 

The right to hold and express an opinion and the right to asso- 
clate in trade unions are also limited by restrictions “as provided 
by law”; and the principle of private property, so basic to our institu- 
tions, has been patently excluded from the International Rights 
Covenant. We can readily see what will happen to our rights as 
Americans unless a bulwark against this trend toward handing them 
away by treaty and agreement is set up. 

Moreover, such a bulwark as the Bricker amendment envisions 
should be provided without delay. ay U. N. Charter is scheduled 
for review in the autumn of this year. Our Nation will soon be par- 
ticipating in the United Nations (¢ tiubtet Revision Conference. We 
should know clearly whereon we stand, constitutionwise, and treaty- 
wise, when faced with the long-range commitments that are sure to be 
involved in participation in the new U. N. agreements. We should 
be able to bring to this conference our own stability and inviolability 
as a nation whose citizens are secure in their God-given rights against 
designing men both at home and abroad. 


62805—55——11 
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The fact that Government has become so complex is no excuse for 
lessening the system of checks and balances which prevent us from 
falling under a one-man rule. Rather, the increased difficulty of con- 
tact between individual citizens and their representatives, and the 
staggering multiplicity of duties which face both are legislative and 
our executive branches, make it the more imperative that the clari- 
fication of American rights embodied in the Bricker amendment be 
added now to our Constitution. 

It is necessary for our continuance as a strong, self-reliant Nation, 
it is even necessary for the progress of the so-called free world, that we 
perpetuate the basic concepts of the American Constitution and the 
Bill of Rights. The State must serve the needs and implement the 
wishes of its citizens and protect their liberties both internally and 
in world affairs. We must let the “one worlders” know, once and for 
all, that our Government will not, and may not, lessen the rights of 
its citizens by international agreement. To help in preserving the 
foundations of a free United States, there is immediate need that the 
Congress of the United States consider, vote on, and adopt the Bricker 
amendment. 

pene Dirksen. Thank you, Mrs. Hacker. 

Senator Bricker, have you any questions / 

Senator Bricker. No. 

Thank you very much. 

Senator Dirksen. We do appreciate your appearance and your co- 
operation with the committee. Thank you so much. 

Mrs. Hacker. Thank you. 

Senator Dirksen. Mrs. Oscar Ruebhausen. 

Mrs. Ruebhausen, I note that in your statement you do set out in 
a general way about how the conclusions of the league were arrived at. 

Mrs. Ruepwausen. Yes, sir. 

Senator Dirksen. Only one question occurs to me, since it is : 
formalized organization. Are matters of this kind submitted for : 
vote to the local chapters of the league, or do you get just expressions 
of opinion ? 

Mrs. Rursnausen. Well, both methods are used, Senator Dirksen. 
I think we have to be very careful in this question of numbers 

Senator Dirksen. That is right. 

Mrs. Rursuausen. Because you could have in the national office 
opinion coming in from two leagues. Now, one league might have 
25 members and one league might have 3,500 members. 

Senator Dirksen. Yes. 

Mrs. RursHaAusen. So that what we have tried to do is to weight 
this a little bit. For instance, we would want to be sure that we have 
sentiment for all sections of the country. There have been many times 
in our history where we have had States of the North in a clear ma- 
jority on a question, but the States in the South were opposed to it. 
We do not take a position then. 

So in this particular question, we were very sure that we had big 
city leagues and little city leagues, and that we had all sections of the 
country represented, and we gave great weight to that kind of 
tabulation. 

Senator Dirksen. But the league as such does not actually ballot 
in their local chapters on matters of this kind ? 
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Mrs. RursHausen. We do not believe in balloting without discus- 
sion. We believe that you should have discussion first and then arrive 
at a consensus of agreement. 

Senator Dirksen. 1 wondered whether the president of a local 
league would convey the sentiment of the league ? 

Mrs. RurBHauseN. Yes, she would. ' 

Senator Dirksen. Actually without taking a ballot on it? 

Mrs. Rursuavusen. That varies in the local leagues. They can try 
and convey how many of their members were present, how deep the 
feeling was. Sometimes they would say, “Well, I would just as leave 
oppose it.”” Sometimes you are very keen on opposing it. So all those 
factors which I think are really almost more important than a tabu- 
lation of figures, we did go into. 

Senator Dirksen. We will insert your statement in its entirety, or 
you may read it. 

Mrs. RurpHavsen. Yes. 

Senator Dirksen. Allright. If you please. 


STATEMENT OF MRS. OSCAR M. RUEBHAUSEN, DIRECTOR, LEAGUE 
OF WOMEN VOTERS OF THE UNITED STATES 


Mrs. Rurpuavusen. I am Mrs. Oscar M. Ruebhausen, a director of 
the League of Women Voters of the United States. The league has 
a present membership of 127,000 in all 48 States, Alaska, Hawa ali, and 
the District of Columbia. In January 1954 the league first arrived 
at a position in opposition to the proposed Bricker amendment, 

This position was based on fundamental principles which we be- 
lieve are necessary for the preservation of our system of Government. 
Before I give these pr inciples I should like to stress the way in which 
the league arrived at its position. I believe this is important because 
amending the Constitution is a matter which merits thoughtful study 
by as many citizens as possible and conclusions should not be reached 
without a careful weighing of the relevant factors. 

The proposed Bricker amendment was studied and discussed by 
the league membership for almost 2 years before a position was 
reached. On 19 different occasions the proposed amendment was 
brought to the attention of the local leagues throughout the country. 
These included discussion of the issue at the league national conven- 
tion in 1952 and the national council meeting of State representatives 
in 1953, numerous articles in the National Voter which goes to every 
league member, discussion outlines and pro and con bibliographies 
and special memorandums on the subject. In addition regional con- 
ferences were held with leagues in the fall of 1953 at which the pro- 
posed Bricker amendment was discussed. 

During 1953, particularly, local leagues concentrated on a study of 
the issues involved in the amendment. Most of the meetings consisted 
of small discussion groups with pro and con presentations ‘where each 
member had an opportunity to consider the issue and express her 
opinion on it. In addition there were many general meetings and 
debates with outside speakers. 

Throughout this period the officers of the league followed the de- 
velopment of league thinking through persona] visits to leagues, care- 
ful reading of league minutes and bulletins and through correspond- 
ence. By January 1954 the national board was convinced that the 
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weight of league opinion was clearly against the proposed amendment 
and the league so informed the President of the United States on 
January 13. This position was reaffirmed at the national convention 
of the league in April 1954, and I may say that has been fully dis- 
cussed by the meeting of our State presidents who are in session right 
at this minute at the Statler Hotel. So this is a very up-to-date 
position. 

Senator Dirksen. Oh, yes. 

Mrs. Rursnavsen. I place great emphasis on this procedure because 
the league is conscious of the fact that not only is the proposed amend- 
ment controversial but also that any decision reached by the Congress 
on this proposal will have tremendous effects on the future security of 
the United States. 

When the League of Women Voters formulated its position against 
the Bricker amendment we felt that the following basic principles 
were involved. 

The first is that the interests of the United States are best served 
by a foreign policy based on international cooperation. We firmly 
believe that the world is so interdependent that the policies and actions 
of other countries affect our own destiny. The converse is also true. 
Consequently, it is imperative that the United States work out solu- 
tions to problems with other nations for the common good of all. 

The proposed Bricker amendment strikes at the very heart of the 
principle of international cooperation. It is based on fears that the 
United Nations Charter and other international treaties might invade 
the powers of the State and the rights of individuals. The League 
of Women Voters does not share this fear. In fact, we deplore the 
practice of some who distort the purposes and functions of inter- 
national organizations and agreements so as to make them appear con- 
trary to fundamental ideals and interests shared by American citizens. 
Too often the United Nations and other agencies are portrayed as 
controlling the actions of the United States whereas we know that 
the United States maintains control over its own decisions regarding 
its foreign policy and its internal affairs. The United Nations should 
be supported and our citizens should give their attention to ways in 
which it may be made more effective to carry out its purposes. ‘The 
United Nations should not be made to seem what it is not—an organ- 
ization damned either as being too weak to do anything or so powerful 
that we have lost all our independence as a nation. 

A second principle is that the power of the Federal Government 
to conduct foreign relations must be maintained as provided in the 
Constitution. We believe the present version of the Bricker amend- 
ment now before this committee violates this principle. 

Section 2 of the Bricker amendment would deprive the Federal Gov- 
ernment of its full power to carry out treaty obligations in important 
areas of national policy and would leave to the States the choice of 
implementation. We recognize that as the world grows more interde- 
pendent there will be occasions in the future as there have been in the 
past when the United States will want to join with other nations in 
undertaking treaty obligations on matters traditionally within the 
jurisdiction of the States... Such treaties should only be entered into 
when the need is clearly in the national interest. These treaties must 
be proposed by the Executive and ratified by two-thirds of the Sen- 
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ators present. These are strong safeguards against improper invasion 
of the authority of the States. 

The passage of the Bricker amendment would jeopardize the power 
of ae National Government. to provide for the interest of United 
States citizens. At atime when American business is being encouraged 
to expand abroad, our Government should not be denied the right to 
seek treaties of commerce with other countries protecting the rights of 
American businessmen and other citizens who are carrying on import- 
ant work in other lands. Yet the proposed amendment w vould impair 
the President’s authority to negotiate with other countries because 
ratification of many of these treaties would have to come from 48 
States. 

One of the great advantages of the Constitution over the old Articles 
of Confederation is its insistence on the fact that in foreign affairs 
the United States speak with one voice and not with the chaotic clamor 
of the individual voices of the States. 

The Bricker amendment would set a trend back to the Articles 
of Confederation. Many governments would not negotiate with the 
United States under such circumstances and our ability to conduct 
foreign relations in a uniform manner would be strongly curtailed. 

A third principle is that the negotiation and ratification of treaties 
should not be made more cumbersome. The Bricker amendment 
would hamper our present treaty-making procedure, already sur- 
rounded by constitutional and legislative safeguards, by adding steps 
which would cast doubt on the ability and willingness “of the United 
States to carry out its international obligations. If this constitutional 
amendment were in effect, treaties would go first to the Senate in 
treaty form to be ratified by a two-thirds vote of those present. Then 
the procedure would start all over again because legislation imple- 
menting the treaty would have to be passed by a majority of both 
the Senate and the House of Representatives for those sections of the 
treaty which involved internal law normally under the jurisdiction of 
Congress. Then any provisions of the treaty relating to matters with- 
in the jurisdiction of the States would have to be sent to them for 
their individual ratification. 

A fourth principle which is involved in the present consideration 
of the Bricker amendment is that the Constitution should be amended 
only when need is clearly shown. We believe there now exists sufficient 
sifeguards to protect the interests of the United States and its citizens 
in the realm of foreign affairs and we have stated that the Bricker 
amendment is based on unfounded fears. 

And now I would like to make a few general comments. Sadly 
enough, the hopes for peace of the American people have not material- 
ized since 1945, and so we are always looking for some answer to our 
prayers. Many of the supporters of the Bricker amendment have been 
espousing it as the panacea to end the so-called mistakes of our foreign 
policy. Surely this is a fallacy. 

Wise foreign policy does not come automatically by revising the 
organizational structure of our National Government. Furthermore, 
many of our past actions would not have been affected by the passage 
of the Bricker amendment. The League of Women Voters is not in a 
position to pass judgment on the successes or failures of the Yalta 
agreement, but we would like to point out that if the Bricker amend- 
ment had been in effect these agreements could still have been made 
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because they affected external relations and had no domestic implica- 
tions involving United States laws. 

We believe that i in the conduct of foreign as well as domestic policy y 
in any system of representative government, officials must be given 
some authority, and the very granting of this authority opens the w ay 
to possible abuse. Take the Congress for example. It has enormous 
power. It can repudiate the policies of the Executive by refusing to 
grant all appropriations, and by refusing to confirm all ‘nominations. 
In fact, if the Congress wanted to abuse its power it could almost 
bring the Government to a standstill. Yet there is overwhelming 
agreement in this country that the Congress should have this much 
power because people have faith in our representative system. 

However, if abuses do occur in any branch of the Federal Govern- 
ment, we have a carefully devised system of checks and balances set 
up within the Constitution. There is still another check not men- 
tioned specifically in the Constitution which carries tremendous in- 
fluence. This is the power of public opinion. The League of Women 
Voters is dedicated to the belief that an alert and informed citizenry 
is an indispensible part of our democratic society. It shapes policy at 
election time; it influences our Government in almost all its actions. 
Public opinion is a steady influence which serves as a deterrent to rash 
action on the part of any one man or group of men who hold high 
office. We believe that the citizens of this country should be encour- 
aged to exercise their responsibility, rather than be lulled into a false 
sense of security with so-called airtight safeguards. 

I would like to conclude by saying that the League of Women 
Voters believes the debate on the Bricker amendment has served to 
create a deeper understanding of our constitutional processes and of 
the making of foreign policy. We are hopeful that the result of this 
debate will be increased cooperation between the Executive and the 
Congress in the formulation of foreign policy and increased interest on 
the part of citizens in the activities of our Government. 

Senator Dirksen. Senator Bricker, have you any questions / 

Senator Bricker. I would just like to ask one question. 

Do you know of any country that has refused or failed to cooperate 
with England or enter into any treaties with England or with Canada 
on international matters? 

Mrs. RuesHavsEn. I have always been under the impression, Sen- 
ator Bricker, that England and Canada had in some wavs an easier 
treaty process than ours, because so often when one of their foreign 
ministers goes to an international conference, he has prior authoriza- 
tion from the Parliament to enter into negotiations, so that I think 
their processes in some ways are easier than ours, where our Executive 
goes and he can say to the international conference, “This may be 
what I like, but the final arbiter in this is the Senate of the United 
States.” 

Senator Bricker. You know that the Status of Forces Treaty was 
not implemented for many months in England after it was entered 
into, do vou not ? 

Mrs. Rursnavsen. In England you have a very different parlia- 
mentary system of government. I have tried really genuinely 
to compare the systems of treaty ratifications in other countries and in 
our own, and the form of government is so different that I don’t think 
you can compare them easily. 
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Senator Bricker. The treaties in England become effective inter- 
nationally immediately upon their signing, but they do not become 
effective as internal law until Parliament enacts a law authorizing 
carrying out their effect in the country itself. 

Mrs. Ruesvavsen. That is very often in the same step, though. 

Senator Bricker. No, it is not. It was not in the Status of Forces 
Treaty. And in Canada, the independent provinces have the right 
to put into effect any international agreement within their provinces. 
They have complete control over their local laws. 

Mrs. RugsHausEN. They do have some reserved powers in Canada. 

Senator Bricker. Yes. Do you know of anybody that has refused 
to cooperate with them, any nation ? 

Mrs. RursHausen. With Canada? 

Senator Bricker. Yes, or Great Britain. 

Mrs. Rueswausen. I do not think you can tell that. There are 
many treaties that may be suggested, and the treaties might be with- 
drawn. There is the same issue involved in the tariff issue, where peo- 
ple say, “Do you know of goods that haven’t come into this country ?” 

Well, you can’t say that because there are many people that don’t 
even try to sell goods in this country because they know that if they 
get a market in “this country, then the tariff may go up. So I don’t 
think that you can judge that kind of question, “because there are 
many treaties where maybe the negotiators on the other side say, 
“Well, it wouldn’t be worthwhile dealing with the United States, 
and so we won’t try.’ 

Senator Bricker. You would think, then, it would be bad for this 
country to put itself in the position of England, and practically every 
other country in the world, in regard to taking a second look at 
treaties before they make them internal law of the country if they 
affect the rights of their own citizens ? 

Mrs. RuesHavsen. I don’t think we—I think we have such a differ- 
ent system of government that you really can’t compare it, and Eng- 
land ‘often does place it in one step, as I say, and they sometimes give 
prior authorization to their negotiators. 

Senator Bricker. Likewise we do that. 

Mrs. Ruesnausen. And I think the whole system of Govern- 
ment—— 

Senator Bricker. Likewise we do that through authorization to the 
President, as we did in Formosa. 

Mrs. RugeBHAusEN. Sometimes we do. That is correct. 

Senator Bricker. Do you think that is a proper way to handle 
matters ¢ 

Mrs. Rursuavsen. I think it depends on what kind of delegation 
of authority you are giving. I think in the case of reciprocal trade 
agreements, for instance, it was practically the only way it could be 
done, because they had become so technical that the Congress 
simply was not able to handle it with its workload, and I think the 
Congress should be here to determine policy and should leave to other 
pe ople the implementation of details. 

Senator Bricker. Is that not a determination of policy ? 

Mrs. Rursnausen. Well, the Congress still maintains control over 
policy, as I am sure you know from following the debates recently, 
but the implementation of the details is then delegated to the execu- 
tive branch of the Government. 
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Senator Bricker. Which, under the Constitution, of course, is put 
in the Congress, and they could take it back at any time as you sug- 
gest here, by repealing the provisions or refusing to appropriate. 

Mrs. Rurpnavsen. ‘Yes. 

Senator Bricker. Now, what would be the situation if we refused 
to appropriate money to carry out a treaty which is the supreme law 
of the land ? 

Mrs. Ruresnavsen. Well, I would think that the treaty would be- 
come, so to speak, a dead duck, since that word “duck” has been used. 

Senator Bricker. Do you not think that would be very detrimental 
to our international relationships ? 

Mrs. Rursuavsen. I think if the Congress ratified a treaty and 
then refused— 

Senator Bricker. Not the Congress; the Senate. 

Mrs. Rueniavsen. If the Senate—excuse me—if the Senate rati- 
fied a treaty and then the Congress refused to appropriate money for 
it, I would think that might be detrimental unless public opinion or 
a situation had changed so much that public opinion showed the Con- 
gress that it would be disadvantageous to enter into it. 

Senator Bricker. Public opinion is interpreted through the Con- 
gress, of course. That is our theory of representative Government. 

Mrs. Rurspyavusen. Yes. 

Senator Bricker. But if the Congress should fail to appropriate 
money—and this is the only remedy you suggest—or the Senate re- 
fused to confirm appointments, do you not think that that would cause 
a great deal of intern: ations] confusion and enmity of the other coun- 
tries toward this country ? 

Mrs. Rursnavsen. I would think it very well might, unless, as I 
say, a situation had occurred which made it disadvantageous to imple- 
ment the treaty. 

Senator Bricker. What if it were disadvantageous to this country 
and not to the other country ? 

Mrs. Rureuavsen. Then T would feel, if it were disadvantageous 
to this country, that we would not want to appropriate money. But 
I think you have something there, Senator Bricker, which is very im- 
portant, and that is that in the Bricker amendment, vou would want 
to go through this step twice, you see, first the ratification by two- 
thirds of the Senate, then the implementation 

Senator Bricker. Then it is in effect, so far as any international 
affairs are concerned. 

Mrs. Rursnausen. Yes. But for internal law 

Senator Bricker. We have not changed the making of treaties so 
far as international relationships are concerned. 

Mrs. Rureswavsen. That is right. But as far as internal law is 
concerned 

Senator Bricker. As far as internal law is concerned 

Mrs. Rueeuavsen. Then it would go through the Senate and House. 
and then you would even have a third step, as you suggest, because if 
appropriations were involved, and they usually are, you would have 
to take that step into consideration in addition. 

Now, it seems to me the way it works out now is that the Senate 
‘atifies the treaty. If it has to be implemented by appropriations, 
your Senate and the House of Representatives then have the oppor- 
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tunity to indicate their pleasure or displeasure a second time. So why 
wouldn’t this step of appropriation—— 

Senator Bricker. Let me say to you that any Member of Congress 
or any Member of the Senate who would vote against an appropriation 
to carry out the supreme law of the land, I think would be violating 
his obligation. 4, 

Now, he has a right to judge as to whether or not it is adequate or 
inadequate as an appropriation, and as to how far it ought to be 
expanded. But certainly after a matter becomes a supreme law of the 
land, any Congressman or Senator is very reluctant not to carry out 
his duty in making that effective. So I think that your safeguards are 
absolutely without much importance in the treaty power, as to whether 
we should originally enter into it. I would hate to think that the 
American people have no other bulwark against their rights than the - 
appropriation of money by Congress to carry out something that 
maybe the President had done himself individually, or that the 
President and the Senate had done. 

Mrs. Ruesnausen. I think my only answer to that, Senator Bricker, 
would be that I think you underestimate your own power. It seems 
to me that two-thirds of the Senators as a requirement for a treaty 
ratification is really a great, big vote, and I feel the Senate is a very 
powerful body. It represents the opinion of the States, and I consider 
that a tremendous safeguard, and I have been interested that so many 
of the witnesses here have sort of slid over this. 

Now, I—— 

Senator Bricker. But there has been formed a loophole here in the 
constitutional structure whereby the Senate might bypass the Presi- 
dent, in an Executive order, which under the decision of the Supreme 
Court becomes the supreme law of the land. That is power in one 
man. Now, the President and two-thirds of the Senate present and 
voting—and they are often ratified by a very small vote in the Senate 

that is too much power to put in the hands of one man and two- 
thirds of those who might just happen to be there at the time of ratifi- 
cation, first-——— 

Mrs. Ruesuausen. Yes. 

Senator Bricker. And secondly, this amendment would prevent any 
power in Government—and remember, this Constitution of ours is a 
bulwark against the power of the Government—that is one of the 
reasons for the Revolution, one of the reasons why our Constitution 
was adopted, power against Government itself, so that certain inalien- 
able rights of the people could not be invaded—and that is what we 
want to keep. We want to keep those rights in that realm of inalien- 
ability. And right now; under the decision of the Supreme Court, 
they can be taken away by the President and two-thirds of the Senate. 
| think that is too much power to give to anybody. 

Mrs. Rugsuausen. I would like to go back to the one where— 
and I have heard this across the country too—where people say to me 
that a treaty could be ratified by a few Senators present, and again 
it indicates to me an unawareness of how smart Senators are, because 
in the cases that I have seen where this happened, for instance, the 
one with the consular agreement with Ireland, that had been through 
a committee of the Senate. The committee of the Senate had sug- 
gested some changes. The State Department had implemented those 
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changes, and then it came back to the Congress. Well, it is true that 
there were only 3 or 4 people present at the time. But this was some- 
thing that the Senators understood, and there was no need for them 
to be: present. 

Now, if an issue comes along which is really serious, I have great 
faith that those Senators are going to be on hand. 

Senator Bricker. You know that in the consideration by the For- 
eign Relations Committee, often the only witnesses are from the State 
Department and those departments of Government that are inter- 
ested, do you not ? 

Mrs. RursHavuseNn. In a minor issue. 

Senator Bricker. And the public does not find out about it until 
long after they have been ratified. 

You mention public opinion. 

Mrs. RurspHavsen. Yes. 

Senator Bricker. All I want to do is safeguard the invasion of the 
rights of the people if public opinion is not aroused, and oftentimes 
it is not even informed on what is going on. 

Mrs. Rursuavusen. But I really think Senators are wise people, 
and I have a feeling that if an important issue is on the floor of the 
Senate, they are going to be there. 

Senator Bricker. They may be very wise people if they have the 
issue put up tothem. And that is all that we insist here be done. The 
Members of the House are just as wise, also; and they are taken out 
of the treaty power, and their power in these matters of taxation and 
internal law that might be enacted as a result of treaties; and there 
is something new and different in this country. It never was con- 
templated and never practiced until just a few years ago. The Con- 
gress is taken out entirely, even in spite of the fact that the Constitu- 
tion says, all legislative power shall be in the Congress, consisting of 
a Senate and a House of Representatives. 

Now, here are powers through interpretation by the Court that have 
been given to just a part of the Congress, two-thirds of the Senators 
present and voting, and the President, and furthermore to the Presi- 
dent himself, to circumvent completely any expression of opinion by 
the House of Representatives at all on matters not of international 
relationship, but matters of internal law. 

Mrs. Ruesnacsen. Except 

Senator Bricker. And that is what this is for. And I think there 
is a lot of misunderstanding of the purpose of this on the part of your 
organization, if I interpret rightly what you have said here. 

Mrs. RvEBHAvsen. Except for the fact that you would have this 
matter of appropriations going through the Congress. 

Senator Bricker. But I say that is a very ‘ineffective thing, and 
you put a Congressman in a position of having to violate his duty 
under the supreme law of the land. It would be just the same as if 
we enact a law and then fail to appropriate enough money to carry 
that law out or to administer it, which I think would be a violation 
of an obligation of a Member of Congress. 

Senator Dirksen. May the Chair intrude a moment ? 

Senator Bricker. Yes. I apologize, Mr. Chairman. That is all I 
have. 

Senator Dirksen. Mrs. Ruebhausen, I noticed yesterday in the 
statement by Mr. Backus of the New York bar, and again in the state- 
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ment by Dr. Freeman, of Cornell, this morning, and also in your 
statement, that considerable emphasis was placed on the possibility of 
developing a cumbersome procedure. 

Mrs. RugBHAUSsEN. Yes. 

Senator Dirksen. Your statement reads on page 4: 

A third principle is that the negotiation and ratification of treaties should not 
be made more cumbersome. 

Mrs. RurpuHavsen. Yes. 

Senator Dirksen. You point out in that paragraph that it would 
require ratification and then would come the implementing legislation, 
and so forth. 

I thought in the interest of clarity that perhaps an experience no 
later than last year by Congress will indicate with what facility this 
matter can be handled. 

There was negotiated at Geneva the so-called Universal Copyright 
Convention. It was submitted to the Congress by the President, or 
submitted to the Senate under the title of “Executive M, 83d Con- 
gress, Ist Session, the Universal Copyright Convention.” And, of 
course, it goes on the Executive Calendar. Under the procedure of 
the Senate it is then released and made public and it is referred to the 
Senate Foreign Relations Committee. 

Now, in the whole matter of implementing legislation, it shows how 
quickly this can be done, and not become a cumbersome procedure. 
It was deemed advisable to implement that Convention or treaty, so a 
bill was introduced, Senate 2559, which bears the title, “A Bill To 
Amend Title 17, United States C ode, Entitled ‘Copyrights.’ ” 

Now, a Joint Special Committee was set up from the standing com- 
mittee of the Judiciary Committee, of which this is a subcommittee, 
and the Senate Foreign Relations Committee. Senators W iley, who 
was the chairman of the Patent Subcommittee of the Judiciary, and 
also a member of the Senate Foreign Relations Committee served ; 
likewise Senator Hickenlooper, Senator Fulbright, and Senator Mans- 
field. They convened as a joint subcommittee, ‘Monday, April 7, 1954. 
They had before them the treaty. They had before them the imple- 
menting legislation, Senate 2559. 

They took testimony for 2 days, April 7 and April 8, 1954. 

To show you with what dispatch and expedition they worked, they 

ard at least 30 witnesses, and maybe more, and they considered about 
50 statements and articles that were submitted to the committee. Yet 
in 2 days, they concluded action in the form of hearings, of course, not 
only on the treaty, but the implementing legislation that rose with it. 

Would you say that that was very cumbersome ? 

Mrs. Rueswavusen. I would certainly commend the Congress for 
its fast procedures in that case. But I think you could also. point to 
just as many treaties on the other side where a very, very long process 
has been involved. 

Now, you know, actually the League of Women Voters is also inter- 
ested in good procedures of the Congress, and we are hoping to allevi- 
ate your workload, and my heart really bled for you the opening day 
of the hearings when you indicated the heavy burden that you were 
carrying and Senator Hennings indicated the heavy burden that he 


was carrying, and I think it is a mountainous job that we ask you to 
do. T really do. 
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Senator Dirksen. That is the way one’s wisdom rises up to smite 
him later. 

Mrs. Reusnausen. And it does seem to me that in this case, as Sen- 
ator Bricker suggested, if it seems necessary for the House of Repre- 
sentatives to participate, you can always do so, or ask them to do so 
in the Senate, by making it a non-self-executing treaty. 

And I would'think from the point of view of your workload, that 
would really help you more, because then those treaties that were 
important you could get sent to the House of Representatives, and 
those which really were not and there was no issue on at all, you could 
Just dispatch. 

Senator Dirksen. But, my dear, our workload is not really so im- 
portant as the interest and, I was going to say, biting interest that 
people have in these matters; and to illustrate and to amplify my 
remarks somewhat, to show you, now, the interest in that treaty that 
might not be of general interest to people, and the implementing leg- 

islation, the people who appeared before that special committee for 
2 days represented the American Bar Association, the Reader’s Di- 
gest, the American Book Publishers, the Librarian of Congress, the 
Authors’ League, the American Society of Composers, the Register of 
Copyr ights, the economic consultant to the American Book Publishers, 
the Deputy Assistant Secretary of State, McGraw-Hill publications. 
a composer, the director emeritus of the American Council of Learned 
Societies, the Assistant Sec retary for Domestic Aifairs in the Com- 
merce Department, Authors’ League of America, the International 
Allied Printing Trades Association, the Copyright Association of the 
United States, the National Association of Radio and Television 
Broadcasters, Christian Science Committee on Publications, the Na- 
tional Music Council, Inc., and a great many others. 

And then think of the statements: From the New York Times, 
Christian Science Monitor, Minneapolis Morning Tribune, St. Louis 
Post-Dispatch, Washington Post, a representative of the Philippines, 
a representative of the United States Information Agency, the Book 
Manufacturers’ Institute, McCauley & Henry, general counsel for the 
Hearst Corp., Paramount Pictures, International Copyrights of 
America, the Chicago bar, the Patent Law <Association, the Inter- 
American Bar Association, the committee on copyrights of the Asso- 
ciation of the Bar of the City of New York, also of New Jersey, the 
Curtis Publishing Co., the International Brotherhood of Bookbinde T'S, 
the American Federation of Labor, the Photographers’ Association of 
America. 

You see how important the impact of this treaty was upon internal 
law, and all of them appeared. I could think of no better example to 
illustrate how important the implementing legislation is, for when 
you look at the Copyright Convention, consisting of a great many arti- 
‘cles and some annexes all done in very vague and sometimes abstruse 
language, how easy to affect the rights of our people. 

So when they are advised about it, they do appear. But they ap- 
peared, I think, largely because Congress saw the necessity for imple- 
menting that treaty. 

So why not make that protection almost ironclad by declaring that 
the impact of the treaty upon the affairs of our people at home—not 
abroad—at home, be implemented by an additional act of Congress! 

Mrs. Rursuavsen. You do not think that the Senate is capable of 
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determining that when it considers the treaty, because it has the choice 
of making the treaty non-self-executing, or so forth / 

Senator Dirksen. My dear, I listened with so much interest to what 
you said about the workload, of which we did not particularly com- 
lain. But there are so many things that a Senator cannot delegate. 
Yes can have a large staff and many administrative assistants, but this 
becomes a complex and bewildering operation, and it will grow in- 
creasingly so as the country moves forward, as the population in- 
creases, new devices, new technology, new processes, flow into the 
stream of commerce and engage the attention of the National Congress. 

So it is far better to have a protection that is written sec ‘urely and 
clearly in the fundamental law rather than take a chance that it will 
escape the attention of busy legislators to work its mischief, and then 
you have to find out later, even undo it, or have it ventilated in the 
court at great cost of time and money and headaches to the people who 
are affected. 

Mrs. Rursnausen. I am trying to help your workload, Senator. 

Senator Dirksen. We thank you very much. 

May the Chair announce that the committee will resume on Monday 
at 2:30, at which time we will hear Mr. Frank Holman, former pres- 
ident of the American bar, who has rendered yoeman and heroic serv- 
ice in this field, and he will be followed at 3:30 by the Honorable John 
Foster Dulles, the Secretary of State. 


(Whereupon at 1:10 p. m., the subcommittee recessed to reconvene 
at 2:30 p.m., Monday, May 2. 1955.) 
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MONDAY, MAY 2, 1955 


Untrep States SENATE, 
SUBCOMMITTEE ON CONSTITUTIONAL AMENDMENTS 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 2:30 p. m., in room 
318, Senate Office Building, Senator Estes Kefauver (chairman of 
the subcommittee) presiding. 

Present : Senators Kefauver and Daniel. 

Also present: Senator John W. Bricker; Wayne H. Smithey, mem- 
ber, professional staff. 

Senator Kerauver. The committee will come to order and resume 
its deliberations and hearings. 

The committee is delighted and honored to have the distinguished 
and able Secretary of State as our witness at this time. 

Mr. Dulles, we shall be glad to hear from you, sir. 

Secretary Duties. Thank you, Mr. Chairman. 


STATEMENT OF HON. JOHN FOSTER DULLES, SECRETARY OF STATE 


Secretary Duties. Mr. Chairman and members of the committee: 
Senate Joint Resolution 1 of the 84th Congress would amend the 
United States Constitution in regard to the making of treaties and 
the conduct of foreign affairs generally. 

The resolution has two substantative sections. Section 1 says (@) 
that— 


A provision of a treaty or other international agreement which conflicts with 


the Constitution * * * shall not be the supreme law of the land nor be of any 
force or effect— 


and (6) that the same is true if the treaty or international agreement 
is not made in pursuance of the Constitution. 
Section 2 would do away with the present provision that treaties are 


law of the land and require (a) that treaties or other international 
agreements— 


shall become effective as internal law only through legislation 


and (6) that the legislation must be legislation which would be 
valid in the absence of international agreement. 


Section 1: The portion of section 1 which deals with the supremacy 
of the Constitution is urged on the ground that the Constitution does 
not now indicate the relative supremacy of the Constitution itself 
and treaties made under the authority of the United States. It is 
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suggested that recent developments in the field of international rela- 
tions and recent judicial decisions make it desirable that the Constitu- 
tion itself make it clear that if there is a confiict between a treaty or 
executive agreement and the Constitution, the Constitution will pre- 
vail. 

Senator Bricker, in his able statement before this committee on 
April 27, 1955, said that— 
the most important part of the amendment is that which provides that an execu- 
tive agreement which conflicts with the Constitution shall not be of any force 
and effect. 


He went on tosay— 


the next most important objective is to prevent treaties from overriding the 
Constitution. 


Thus the most important and next most important objectives of the 
proponents of the constitutional amendment would be accomplished 
by so much of section 1 as provides: 


A provision of a treaty or other international agreement which conflicts with 
the Constitution shall not be of any force or effect. 

Many feel that the decisions of the United States Supreme Court 
now adequately and authoritatively establish a proper balance between 
treaties and the Constitution and make it clear that the Constitution 
cannot be vioiated by treaties or executive agreements. Nevertheless, 
as President Eisenhower has said, there does exist within the country 
a certain fear that treaties, or even executive agreements, might super- 
sede the Constitution. Therefore, the President has said that he 
would find it acceptable to have a constitutional amendment reafiirm- 
ing that any provision of a treaty or international agreement which 
conflicts with the Constitution should not be of any force or effect. 
I fully concur in this position. 

Section 1 of the proposed amendment goes, however, considerably 
beyond this. It says that treaties or international agreement are of 
no effect unless made in pursuance of the Constitution. It may be 
noted that this further condition was not embodied in Senate Joint 
Resolution 1 of the 83d Congress as reported out by this committee. 

Our Constitution now distinguishes between Federal laws and 
national treaties. Federal laws must be made in pursuance of the 
Constitution. But treaties are only required to be made under the 
authority of the United States. There are different theories to ex- 
plain that difference. 

One theory is that the present language was designed merely to 
preserve treaties which had been concluded prior to coming into force 
of the Constitution which, therefore, could not have been made pur- 
suant to it. One example is the Treaty of Peace of 1783 between the 
United States and Great Britain, which gave this Nation its inde- 
pendence. 

Thus it may be that the effect of this portion of the proposed con- 
stitutional amendment is merely to invalidate treaties made before 
the adoption of the Constitution in 1788. 

However, there is another theory, which is that suggested in the 
Migratory Bird case of Missouri v. Holland. It was there indicated 
that the phrase “in pursuant of the Constitution” was used relative 


to statutory law, for the reason that the executive branch of the Nation 
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was limited to the exercise of expressly delegated powers; but that 
different language was used in relation to treaties because, in the 
field of foreign affairs, the President and the Senate were to act for 
the Nation as a whole. 

If this interpretation is accepted, the result of applying the “pur- 
suant to” clause to treaties might be to invalidate that large part of 
our existing treaty structure w hich is applicable to States and to create, 
for the future, the very situation of impotence which the Constitu- 
tion was designed to end. 

As President Eisenhower pointed out on April 27 last : 

The Constitution had as one of its principal reasons for coming into being 
the conduct of the foreign affairs of the United States as a single unit, not as 


48 States. 

I shall discuss this point further in relation to section 2 of the 
proposed amendment, which raises the problem explicitly. 

Section 2: Section 2 of the proposed joint resolution reads: 

A treaty or other international agreement shall become effective as internal 
law in the United States only through legislation valid in the absence of inter- 
national agreement. 

This is a revolutionary provision. Under our federal system of 
government, certain legislative powers are vested in the Federal Gov- 
ernment and other legislative powers are vested in the States. How- 
ever, our Constitution does not project this division of power into our 
international relations. There the Nation is one. The States are 
forbidden to make treaties, and the President and the Senate, acting 
by a two-thirds vote, speak for the Nation as a whole. 

In the Senate, the States are represented on a basis of sovereign 
equality, designed to enable them to preserve what the Federalist 
Papers called their residual sovereignty. Thus 17 of the 48 States can 
prevent any treaty from exercising the powers reserved to the States. 

The proposed amendment undoes that constitutional concept of the 
Nation acting as a unit in relation to foreign affairs. It would make it 
impossible, in the absence of legislation by the Congress and by the 48 
States, to conclude and make effective many traditional types of trea- 
ties. These would include the treaties of friendship, commerce, and 
navigation, which secure numerous and substantial benefits for our 
citizens abroad in return for a promise of the same treatment for 
foreign nationals in this country. They would include treaties on ex- 
tradition, narcotics control, the right to inherit property, and the right 
to collect debts. 

A survey of all treaties entered into by the United States since 1789 
shows that approximately 30 percent of them could not have been 
concluded and effectuated under the constitutional amendments now 
proposed in the absence of legislative action by all of the States, as 
well as by the Congress. 

Section 2 would. impair the historic prerogatives of the Senate by 
giving the House of Representatives a veto over many treaties. It may 


be recalled that the Constitutional Convention in 1787 rejected a pro- 
posal that— 


no treaty shall be binding on the United States which is not ratified by a law. 


The present proposal goes beyond that rejected by the Founding 
Fathers, for it would require State legislation as well as Federal legis- 
lation to make many types of treaties effective. 


62805—55——_12 
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By applying not only to treaties but to other international agree- 
ments, section 2 would infringe the President’s powers as Commander 
in Chief and in the conduct of our foreign relations. It speaks of 
agreements in terms of their being “effective as internal law.” This 
phrase has no settled meaning. It might be construed to mean affect- 
ing the determination of issues in judicial or administrative proceed- 
ings. 

In this sense most international agreements have some effect which 
our courts will recognize. 

As Senators are well aware, the executive branch of the Government, 
in carrying on the Nation’s business with foreign countries, negotiates 
and concludes numerous agreements and other arrangements that do 
not reach the dignity of treaties. Among these are military armistices 
and recognitions of foreign governments. All of these have legal 
effects which our courts recognize. If the proposed section 2 is to end 
that, then the President would be unable properly to conduct foreign 
relations. The President’s powers in this respect would be shared by 
the Congress; it would become deeply involved in the impossible task 
of trying itself to manage the current conduct of foreign affairs, and 
the traditional balance of powers bet ween the executive and legislative 
branches of government would be impaired. 

It should also be observed that section 2 invokes substituting execu- 
tive agreements for treaties. An executive agreement implemented by 
an act of Congress under this amendment would have the same effect 
as a treaty which requires a two-thirds vote in the Senate. This would 
give the Executive the option to use either treaties or executive agree- 
ments. 

Section 3: Section 3 in Senate Joint Resolution 1 provides for a roll- 
call vote in the Senate on treaties. This seems a clearly desirable pro- 
cedure to be followed in matters of such importance. The result, of 
course, may be obtained without resorting to constitutional amend- 
ment. A change in the Senate rules will suffice. I understand pro- 
posals to this effect have been introduced in the Senate. 

United Nations and ILO Treaties: Some of the support for pro- 
posals to amend the Constitution in regard to treaties and the conduct 
of foreign relations comes from those who fear the activities of the 
United Nations, particularly in relation to certain cultural, economic, 
humanitarian, and social matters. 

The administration has felt that a number of these activities were 
not fit subjects for the treatymaking power, and has acted accord- 
ingly. We have made clear that the United States will not sign or 
become a party to the Covenants on Human Rights, the Convention 
on the Political Rights of Women, and certain other proposed multi- 
lateral agreements. 

Two years ago, I said to the committee: 

This administration is committed to the exercise of the treatymaking power 
only within traditional limits. By “traditional” I do not mean to imply that the 
boundary between domestic and international concerns is rigid and fixed for 
all time. I do mean that treaties are contracts with foreign governments (de- 
signed to promote the interests of our Nation by securing action by others in a 
way deemed advantageous to us. I do not believe that treaties should, or law- 
fully can, be used as a device to circumvent the constitutional procedures estab- 
lished in relation to what are essentially matters of domestic concern. 

The policies expressed in that statement have been incorporated in 
a Department of State order known as “Circular 25.” 
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I believe that it reflects a pattern which will be followed by the 
executive branch of Government and enforced, if need be, by judicial 
determination that, under our system, “treaties” are contr: acts between 
nations in their corporate capacity, and not means for writing domestic 
law. 

In order that the problem may be seen in proper perspective, some 
statistics may be useful. 

Since the establishment of the United Nations nearly 10 years ago, 
a total of 14 treaties have been formulated by United Nations organs 
and committees and opened for signature or acceptance. The United 
States has signed 6 and ratified 4 of these 14 treaties. One of the 
four relates to the control of drugs. The three remaining treaties are 
concerned only with the transfer to the United Nations of procedural 
functions under prior treaties on narcotic drugs, suppression of the 
white slave traffic, and suppression of the circulation of obscene 
publications. 

Some fears have been expressed regarding conventions drafted by the 
International Labor Organization. It may be of interest to record 
that in the 21 years while the United States has been a member of the 
International Labor Organization, this country has become a party 
to only five conventions ‘that have been formulated by that organiza- 
tion, which are in effect. Four of these five conventions relate to mari- 
time subjects and are limited in their application to matters entirely 
within the authority of the Federal Government. ‘The other conven- 
tion relates to the discharge by the United Nations of secretarial func- 
tions entrusted by earlier conventions to the Le: ague of Nations. 

I have here, Mr. Chairman, the detailed statistics about the United 
Nations tree ities and Intern: tional Labor Organization treaties, which 
with your permission, I would like to have incorporated in the record, 
or at least made available to the committee. 

Senator Kerauver. Without objection, these details about the 
United Nations treaties and the conventions of the International Labor 
Organization will be printed in the appendix of the record. 

Mr. Dulles, does this refer to those that have been approved ? 

Secretary Dues. It refers to all of them. 

Senator Krerauver. All of them. 

Secretary Dunes. It describes all of them, and the ones that have 
been signed and approved. 

Senator Danret. Those which are pending, also, and now under 
consideration ? 

Secretary Duties. I think that those are there, are they not? 

Mr. Putecar. No; only those that have been formalized. 

Secretary Duties. No; only those that have actually been 
formalized. 

Senator Danret. Mr. Chairman, I wonder if the Secretary or some 
of those with him could furnish a list of the agreements in the ap- 
pendixes, of the United Nations, those that are now being acted upon 
and considered by the various "committees, so that we might have 
information as to the number now under consideration. 

Secretary Duties. Certainly, that will be done. 

Senator Dantet. Thank you. 

Senator Kerauver. I think that will probably have to be limited 
to those which have been formally approved and open for signature 
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between the United Nations. I do not know how you can very well 
analyze the ones that have not been agreed on in the United Nations. 

Senator Dante... Well, Mr. Chairman 

Senator Kerauver. But to the extent that you can give the com- 
mittee information about pending conventions or suggested treaties 
or agreements 

Secretary Duties. There are 1 or 2 concrete matters which are 
being dealt with by committees of the United Nations, and I could 
add that information in the appendix which I have submitted. 

Senator Kerauver. Submit it to the committee and it will be in- 
cluded in the appendix. 

Secretary Dues. Very well. 

In conclusion, Mr. Chairman, let me say this: 

Two years ago, in appearing before this committee, I sought to 
analyze the significance of the treaty power and the President’s tra- 
ditional authority in the field of foreign affairs in relation to the world 
situation facing the United States. What I said then applies equally 
now. Mystatement was: 

Today about 50 countries, representing approximately two-thirds of the people 
and natural resources of the world, face a grave threat. That threat comes 
from a single totalitarian dictatorship which rules one-third of the peoples and 
natural resources of the world. This single despotic power has enormous advan- 
tages, unless the free nations can work together. This cooperation of the free 
cannot be achieved by imposed unity. It must be achieved largely through 
treaties and executive agreements which will coordinate the military and eco- 
nomic strength of the free world, and promote friendly cooperation and under- 
standing. The ability of the United States to use treaties and agreements to 
effect this result can become a matter of national survival. 

We need national power to make treaties with our potential enemies, in order 
to mitigate our dangers and to ease our burdens through measures which would 
effectively control armaments. Such treaties do not now seem likely, but their 
possibility should not be excluded. 

If we should be attacked, and unhappily, there should be war, the President as 
Commander in Chief would need the power through executive agreements to 
achieve unity of purpose and of action with our allies. And when victory was 
won, we would need national power to make treaties of peace which would heal 
the wounds of war. 

Such considerations show the unwisdom of adopting constitutional 
amendments which weaken the capacity of the United States to act 
with unity and certainty in its dealings with other nations. That 
capacity has been a strong bulwark in the past and it is needed for the 
future. pity -. 

I do not question the sincerity of those who fear that our Consti- 
tution might hereafter fail us. But I cannot believe that those fears 
have sufficient basis to justify those provisions of the proposed amend- 
ment which would mean reverting to a situation comparable to that 
which existed under the Articles of Confederation. That situation was 

. . € ct “— 
found intolerable at that time when there were only 13 States and 
when we enjoyed what George Washington referred to as a “detached 
and distant situation.” Today we are 48 States, and our Nation 1s no 
longer “detached” or “distant” from either the friendly or the hostile 
forces of the world. More than ever, we need national power to deal 
quickly, authoritatively, and unitedly with these forces. vee 

Our Constitution was designed “to form a more perfect Union. 
Let us not bring imperfection to that Union. 

Thank you. 
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Senator Krrauver. Mr. Dulles, I feel that you have made a clear, 
forceful, and persuasive statement of your position and the position 
of the administration in connection with this proposed amendment, and 
as chairman of the committee I want to thank you for appearing and 
giving us the counsel of that department which has control of the 
making of treaties and executive agreements for our country. 

I should like to ask only two questions. Then I will ask Senator 
Daniel and Senator Bricker if they wish to ask any. 

On page 2 of your statement you point out that by virtue of the fact 
that some people in this country did seem to have a fear that it might 
be possible for a treaty or an agreement to be superior to or override 
the Constitution, that the President has indicated his willingness to 
accept or not to oppose a constitutional amendment limited to that 
subject’ matter. 

You do not feel, do you, Mr. Dulles, that a treaty or an executive 
agreement can be superior to or override the Constitution ? 

Secretary Duties. No, sir, I do not, if by that you mean that a treaty 
which conflicts with the Constitution can be supreme as against the 
Constitution. I think if there is any clear conflict between the two, the 
Constitution would prevail. That is my view. 

Senator Kerauver. Then I take it your position is that even such 
a constitutional amendment as that which has been suggested would 
be unnecessary and would only clutter up the Constitution ? 

Secretary Duties. My own opinion is that it is unnecessary from a 
legal standpoint. Whether from a political standpoint it is expedient 
as a measure of assurance is a matter perhaps on which I am not very 
competent to judge. I can only judge this primarily from the stand- 
point of the position of a lawyer, and a lawyer who is charged presently 
with advising the President as to conduct of international ailairs and 
negotiation of treaties. 

From that standpoint I cannot say that it seems to me to be necessary 
as a protection because I believe that that protection already exists. 
But from a political standpoint, by which I mean as to whether it is 
important or wise to give reassurance, that is a matter which I do not 
feel I have any authority to speak about. 

Senator Krrauver. Mr. Dulles, my own personal feeling is that 
we would be cutting away at the roots of our Constitution and our 
Government if we undertook to amend the Constitution every time 
there was some hysteria or public fear about the Nation. If we would 
try to remedy that by amending the Constitution, we would wind up 
with a Constitution that did not mean very much. So I am sure you 
must feel that in dealing with the Constitution, we ought to dea! with 
legal rights and principles and not amend our Constitution just for 
some political reason. 

Secretary Dunxes. I do feel that. I also recognize that there are 
responsible authorities in the field of constitutional law who do not 
share my reassurance on this matter, and I would not want to be 
(logmatie. 

Senator Krrauver. I take it, then, that aside from this limitation 
on page 2 about treaties that might conflict with the Constitution, the 
Constitution being supreme and superior and prevailing, that you 
have no intention of assisting and working out any other compromise ? 

Secretary Duties. No. We have nothing in mind that is necessary. 
[ believe that the provisions referred to which meet at least a very 
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considerable part of the objectives of the proponents of the proposal] 
would be adequate and would not seriously harm the operation and 
conduct of our foreign affairs. So far, at least, I have not been able 
to think of any further amendments along that line which could be 
adopted without what I would consider to be a serious danger to the 
conduct of foreign affairs and to our national security at this time. 

Senator Kerauver. Finally, Mr. Dulles, as a friendly questioner— 
and you made a full explanation of this last year—but I think for the 
record this year it would be well for you to restate, because I am sure 
you will be asked about it, just what you had in mind in connection 
with the speech you made at Louisville some 3 or 4 years ago before 
you became Secretary of State. 

I realize that between being just a lawyer and having a responsibil- 
ity in the Government puts you in a different situation, but that Louis- 
ville speech arises so often, and I think from you we would be glad to 
have any explanation you wish to make. 

Secretary Duties. Have you the text? 

I am sure somebody else has it if I do not have it. 

Senator Daniew. I have it here before me, Senator. 

Senator Krerauver. The full text was included in the hearings last 
year. 

Is that right, Mr. Smithey ? 

Mr. Smiruey. Yes, sir. 

Senator Krrauver. The text is in the hearings, and last year’s hear- 
ings are referred to by reference and a part of a paragraph of the 
speech has been included in Senator Bricker’s statement, and several 
witnesses have, and I imagine others will, refer to it. 

Secretary Duuurs. I said at that time that treaties could take cer- 
tain powers away from the States, which is, of course, done where 
there is an exercise through treaty of the powers that are otherwise 
reserved to the States as a matter of purely domestic law. 

For example, the present provisions which deal with—I believe 
there is a treaty which, for instance, limits the growing of poppies in 
the States. Poppies cannot be grown in California for narcotics 
purposes. That would deal with a power which otherwise, if it were 
not for a treaty, would be a State power. 

Then I dealt also with what I said were the powers of Congress. 
There are powers of the Congress which involve, for example, the 
power to declare war. We have agreed by what is called, let us say, 
Bryan Conciliation Treaties, that we will not declare war until 
actually going through a certain period of trying to explore the 
difficulties and eliminate the causes of war. By the Kellogg-Briand 
treaty we agreed to abolish war as an instrument of international 
policy. Perhaps it is not quite accurate to say that that takes the 
power away from the Congress, because the power of Congress could 
still actually declare war without regard to the treaty, and if it did, 
their action would be entirely valid within the United States. 

It is an international agreement, you might say, not to exercise 
certain powers. 

In that respect I did point out that the treaty-making power Is 4 
very considerable power. I think I have pointed out that it was !0- 
tended to be that way, because it is necessary to have powers of that 
sort in order to be safe and able to negotiate and deal effectively with 





inter 


pow 
exer 
It is 
myse 
woul 
than 
Se 
No 
Se 
you 
reass 
ridin 
Sec 
then. 
Se} 
Und 
are il 
invalic 
overri 
No 
the la 
Sec 
a sens 
poses 
and t 
to ma 
Senat 
ordin: 
from | 
Sen 
gives 
two-t] 
servec 
Sec] 
Sen 
look t 
eral G 
In « 
involy 
the C 
author 
referey 
Seer 
You as 
Sen: 
Gover 
makin, 
Seer 
recal] 


h 





TREATIES AND EXECUTIVE AGREEMENTS 175 


international problems in the world as it was conceived to be, even at 
the time when our Constitution was adopted. 

I do not think that any of the things which I had in mind involved 
Pe doing of anything which the Constitution forbids, nor taking away 
power in the sense that C ongress, for example, would not be able to 
exercise a power even though they had agreed by treaty not to do so. 
It is possible that I, in making a speech of this kind, did not express 
myself with entire accuracy with respect to taking away powers. It 
would be rather an agreement not to exercise powers, perhaps, rather 
than taking them away. 

Senator Kerauver. Thank you, Mr. Dulles, for your answer. 

Now, Senator Daniel. 

Senator Danten. Mr. Secretary, as a matter of fact, at the time that 
you made the now famous speech at Louisville, you were not as 
reassured about this matter of the impossibility of treaty law over- 
riding the Constitution as you are at this time, were you ? 

Secretary Duties. Well, I expect I have learned something since 
then. 

Senator Dantet. From the Louisville speech, I will read : 

Under our Constitution, treaties become the supreme law of the land. They 


are indeed more supreme than ordinary laws. For congressional laws are 
invalid if they do not conform to the Constitution, whereas treaty law can 


override the Constitution. 

Now, today are you of that same opinion or not? That is, as to 
the last phrase, “treaty law can override the Constitution” ? 

Secretary Duties. I would say they override the Constitution in 
a sense which I have described, namely, that whereas for normal pur- 
poses and except for treaty law, the States have certain of the powers 
and the Federal Government has other powers, now, when it comes 
to making treaties, all the powers are vested in the President plus the 
Senate, and in that respect treaties can do what could not be done by 
ordinary law and may take certain discretions and authority away 
from the States. 

Senator Dantet. Is it the treaty-making power alone, though, that 
gives the Federal Government the right, ‘through the President and 
two-thirds of the Senate, to assume powers that were otherwise re- 
served to the States 

Secretary Duties. Yes, sir. 

Senator Danren. Is it the treaty-making power alone, or can we not 
look to other provisions in the Constitution, other powers of the Fed- 
eral Government, to give validity to such action ? 

In other words, let us take the Migratory Bird Treaty, that was 
involved in the Missouri against Holland case. Aren’t there powers in 
the Constitution other than simply the treatymaking power that 
authorized the President and the Senate to negotiate that treaty with 
refer ence to migratory birds? 

Secretary Dutixs. I am not sure that I understand your queenet 
You: asked whether there was authority to negotiate the treaty ? 

Senator Dante. Yes. Was not the author ity vested in the Federal 
Government, in other portions of the Constitution than the treaty- 
making power provision alone ? 

Secretary Duties. I would doubt that, Senator, because you may 
tecall that the Supreme Court had earlier held invalid a Federal law 
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which attempted to regulate migratory birds, and it was only when 
the thing was done in the form of a treaty that it was sustained. 

Senator Danret. That is correct. Let us take the treaty limiting 
the cultivation of poppies. Do you not think that there are provisions 
in the Constitution that would authorize the President and the Senate 
to negotiate a treaty of that kind for the general welfare or under 
some power delegated to the Federal Government, and to negotiate 
in that field without resorting to the naked treaty power alone? 

Secretary Duties. Well, I doubt it. There would, of course, be 
power in the Federal Government to control the traffic in narcotics, 
opium and the products of the poppies, but I would not feel at all cer- 
tain that, except for the treaty-power, it would be possible for the 
Federal Government to regulate the actual growing of poppies. 

Senator Dante. Now, then, reading on from the first paragraph 
of the Louisville speech : 

Treaties, for example, can take powers away from the Congress and give them 
to the President. 

Are you still of that opinion ? 

Secretary Dunes. That, as I say, is not accurately expressed be- 

cause of the fact that the Congress would, I suppose, still have the 
power to pass a law even though it was in violation of a treaty. 

But on the assumption that C ongress would be prepared to respect 
a treaty, then I believe that powers which otherwise reside in the Con- 
gress could be vested in the President, as for example in the conciliation 
treaties, where it was stipulated that the Congress would not declare 
war until after a certain period of inquiry had been gone through, 30 
days or something of that sort. I forget what the period was. It is 
quite true that Congress could violate the tres aty and declare the war, 
in which case there would be a war. 

But on the assumption that the treaty is respected, then a power 
which otherwise the Congress would possess would be vested in, let us 
say, the President or somebody else. 

Senator Daniex. And then the next phrase from your speech at 
Louisville: 

They can take powers from the States and give them to the Federal Govern- 
ment or to some international body. 

Are you still of that opinion / 

Secretary Dutues. I believe that [ am, and to explain, let me say, 
for example, that if we had a treaty or convention which dealt with 
the use or nonuse of atomic energy for various purposes, that might 
very well er either the F ederal Government or some kind of inter- 
national body to exercise supervisory controls to prevent the abuse 
of atomic power, and that might encroach upon what otherwise would 
be the jurisdiction of the States. . 

Senator Daniei. All right, sir. And reading on from the Louis: 
ville speech : 

And they [treaties] can cut across the rights given the people by their con- 
stitutional Bill of Rights. 

Are you still of that opinion ? 

Mr. Secretary, before you answer that, I am sure you meant there 

to refer to the rights of the people “protected” by their Constitution 
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rather than “given” the people by their Constitution or Bill of Rights. 
We are agreed on that / 

Secretary Duties. Yes. 

Senator Danie.. Now, then, with that meaning in mind, do you 
still believe that treaties can cut across the rights of the people as 
enumerated in their constitutional Bill of Rights ? 

Secretary Duties. I believe that in the case of certain property 
rights, they can. We have had, for example, a number of treaties 
whereby the claims of individual American citizens have been voided 
by treaties. That is quite customary at the end of a war, to have such 
a treaty. 

Now, it may be that that would be held to be, in effect, an exercise 
of the power of eminent domain, which would give those persons a 
claim against the United States itself. But certainly their initial 
rights, such as a claim for damage against a foreign government for 
acts that occurred during a war—we had such a provision, for exam- 
ple, in the Japanese peace treaty, that the claims of American citizens 
were waived and could no longer be asserted against Japan. 

Now, some alternative provisions were made, but certainly the imme- 
diate and initial rights of the American citizens to claims—and we 
had similar provisions, I think, in the German treaty and the Italian 
treaty—it is quite customary to have those—those can be said to de- 
prive American citizens of certain property rights. I do not think 
that the same would be true in relation to their personal rights. 

Senator Danrev. Well now, what would be the difference there? 
Of course, you understand that I am not for a moment insinuating 
that you would advocate a treaty which would cut across the rights of 
our people as protected by our Constitution. As a matter of fact, you 
have said that you would not do so. I am simply quoting back your 
language on the possibilities that might occur in the future, if some- 
one thought that such a treaty should be advocated and approved by 
the President and the Senate. 

In other words, if the treaties can cut across property rights, pro- 
tected by our Constitution, why could they not cut across human 
rights, personal and individual rights, such as freedom of the press, 
the right to trial by jury, and other rights of that kind ? 

Secretary Duties. The difference is that the property rights can 
le and often are taken away, and there is always capacity to give an 
adequate remedy. In the Japanese case, the United States provided 
that there would be a certain redress of those things, through funds 
that we had here for other purposes. It is always possible to compen- 
sate a person for loss of his rights, but it is not possible to compensate 
people for loss of their personal rights and their personal properties. 

Therefore, I think there is a very sharp difference in kind and 
degree between the taking away of the property rights, and the taking 
away of personal rights. 

Senator Dante... I agree with you that there is certainly a differ- 
ence. But as a matter of constitutional law, when the Constitution 
forbids the taking of property—and that is, of course, in one of the 
irst ten amendments of the Constitution, that property shall not be 
taken away from the people of this country without due process 
of law 2 

Secretary Duties. Yes, sir. 
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Senator Dante... Now then, if that can be overriden and if you can 
cut across that right, why, as a legal matter, as a constitutional matter, 
is it not possible also for treaties to cut across individual rights such 
as I have enumerated, freedom of the press, or trial by jury? 

Secretary Duties. The reason, sir, is that there isa right of eminent 
domain, if you wish to call it so, to take away property rights. 

Property rights have a status under our Constitution quite ee 
from per sonal rights, and it may be a misuse of the word to say “t 
take away these rights.” 

What you do is, you do have a right to take away property and 
substitute other compensation in its place. I believe that is a Con- 
stitutional procedure. 

Senator Danien. Yes. And that is under due process of law. 

Secretary Duties. That is under due process of law. 

Senator Dante. So therefore you are not violating the constitu- 
tional rights of anyone when you take their property—and pay com- 
pensation—— 

Secretary Duties. No, sir. 

Senator Dante.. Under due process of law. 

Secretary Duties. And I was very careful, I think, perhaps not 
as careful as I should have been, but I did not say and do not say 
that I believe that it is possible by treaty to violate the Constitution. 
I do believe that certain types of rights, particularly property rights, 

can be changed by treaty. You can call it the exercise of eminent 
domain if you wish. But certainly after the treaty is made, the indi- 
vidual does not have the same rights that he had before. 

But I believe that that can be done in the case of property as a 
matter of due process, and that it does not violate the Constitution. 
{f you took away personal rights, it would violate the Constitution. 

Senator DAntet. Therefore, in the example that you have given, 
there is no real violation or cutting across Constitutional rights? 

Secretary Duties. No, sir. And I have said, and it is entirely con- 
sistent, I think, with w hat I said at Louisville, that I do not believe 
that the treaties can violate the Constitution or do what the Constitu- 
tion forbids, but there is a good deal of leeway under treaties to do 
things which are consistent with the Constitution, and that does mean 
and often has meant the alteration, at least, of certain types of prop- 
erty rights, particularly in the way of claims against foreign govern- 
ments. 

Senator Dantet. What I am trying to get at is exactly what you 
meant when you said that, “Treaties can cut across the rights given 
the people by their c onstitutional Bill of Rights.” 

Did you intend to limit that ae to property rights? 

Secretary Duties. Yes, sir. I did that at the time I was working 
on the Japanese Peace Treaty, and I had particularly in mind the pro- 
vision of that treaty which involved a waiver by the United States of 
the rights of American citizens against Japan. 

Senator Danret. Do you think that any treaty could cut across the 
right of the American people to trial by jury ? 

Secretary Dutues. I do not. 

Senator Danret. Do you think that there is any treaty that could 


in any way impinge upon freedom of the press in this country, law- 
fully, legally ? 


| roOvV 
prov 
and 
tion: 
Se 
Se 
that 
cons 
with 
¢ 
Se 
an | 
it we 
aflin 
agre 
fore 
Se 
Se 


~ 


» 


by si 
nse 
that 
ing ¢ 
Q) 
resp 
at th 
feel | 
as ] ‘ 
fee] 
Se 
mig] 
that 
rect | 
Se 
Se 
an 


tion 1 

TI 
nig] 
not t 
ed 
why 
writ: 
agre 
Unit 

Se 


Se 





TREATIES AND EXECUTIVE AGREEMENTS 179 


Secretary Duties. No, sir. 

Senator Daniet. What about the covenant of human rights if ap- 
proved by the Senate of the United States? Do you think that the 
provisions of the covenant with respect to press, public gatherings, 
and other matters covered therein would control over any constitu- 
tional provisions that we might have on those same rights ¢ 

Secretary Dutues. No, I do not. 

Senator ‘Dantet. Then as I understand it, you do not now believe 
that treaties can cut across the rights of the people protected by their 
constitutional Bill of Rights, except to the extent you have explained 
with reference to property rights ¢ 

Secretary Duties. Yes, sir. 

Senator Danie. Now, do I wnderstand that as far as the President 
and the administration are concerned, and as far as you are concerned, 
it would be acceptable to have a constitutional amendment which re- 
aflirmed the proposition that a provision of a treaty or international 


agreement which conflicts with the Constitution shall not be of any 
force or effect ? 


Secretary Dunes. Yes, sir. 

Senator DanigeL. Do you see any good purpose to be accomplished 
by such an amendment to the Constitution ? 

Secretary Duuues. As I said before, I do not consider, as I see it, 
that it is a legal necessity. I believe that that is the effect of the exist- 
ing decisions of the United States Supreme Court. 

On the other hand, as I have said, there are many people whom I 
respect and who feel that that proposition is not adequately established 
at the present time by Supreme Court decisions, and therefore I would 
feel that there might be utility in that, from that standpoint, although, 
as I say, I myself, personally, so far as I have studied the matter, wouk i 
feel that it was not the necesss ary or the imperative thing to do. 

Senator Danret. You do understand the feeling that some of us 
might have on the subject, because I believe you ‘testified last year 
that at one time you had the same feeling yourself; is that not cor- 
rect ? 

Secretary Duties. Yes. 

Senator Daniet. That a good purpose would be served by such 
an amendment ? 

Secretary Duties. Yes, sir. 

Senator Dante... I read from page 826 of the hearings of the 


Subcommittee on the Judiciary on Senate Joint Resolution 1, 195: 
You said: 


I have been sympathetic to the point of view reflected in Senate Joint Resolu- 
tion 1, and I have so expressed myself. 

Then you go on to say that after further study, you see that it 
might cause complications and that you felt that it would be better 
not to amend the Constitution as proposed by Senate Joint Resolution 
1. However, you do understand, having had the view at one time, 
why some of us might feel that a good purpose could be served by 
writing it clearly into the Constitution that no treaty or international 
agreement could supersede or conflict with the Constitution of the 
United States. 

Secretary Duties. Yes; I agree with you. 

Senator Dantet. I believe that is all. 





180 TREATIES AND EXECUTIVE AGREEMENTS 


Senator Krravuver. Senator Bricker ¢ 

Senator Bricker. Just a question or two, if I may, Mr. Secretary. 

I thank you, Mr. Chairman. 

You appreciate the opportunity, do you not, Mr. Secretary, that the 
matter of control of poppies and the growth of them in the opium 
trade was, even before Missouri v. Holland, declared to be a Federal 
matter and not within the jurisdiction of the States, do you not? 

Secretary Dutues. I confess I did not, Senator Bricker. I am glad 
to be corrected. 

Senator Bricker. The cases hold that. And in the examination of 
the 1942 act, we find that that act in the “purpose” clause was stated to 
be not only to discharge the international obligations of the United 
States under the Narcotic Treaties, but to promote, and I quote— 
promote the health, the general welfare, to regulate interstate and foreign com- 
merce in opium, to safeguard the revenue derived from taxation of opium and 
opium products— 
so that that statement in the “purposes” clause of the act of 1942 con- 
firms the decisions of the Supreme Court, as I say, even prior to 
Missouri against Holland, that this is a national matter, completely 
out of the States. 

Do you recognize that ? 

Secretary Dutxes. I am not independently familiar with it, but I 
am not going to question 7 your authority on that subject, sir. 

Senator Bricker. I think the cases will support it. 

Secretary Duties. Yes. 

Senator Bricker. As I understand your statement, or as I read 
the statement, you do not believe that a treaty or executive agree- 
ment should override any of the provisions of the Constitution of 
the United States ? 

Secretary Duties. Should not violate them. 

Senator Bricker. Should not violate them. 

Do you think that the President and two-thirds of the Senate pres- 
ent and voting ought to have powers that the Congress itself does 
not have under the Constitution, in the making of domestic law or 
internal law or whatever you want to call it ? 

Secretary Dutxxs. Yes, I do. 

Senator ‘Bricker. You do. Do you think that the President him- 
self, by Executive agreement, without the concurrence of either House 
of the Congress, ought to be able to make domestic or internal law’ 

Secretary Dunxes. I do in the sense that I am not now referring to 
what you might call statute law or legislation. Obviously, in my 
opinion, the President should not have and does not have legislative 
powers. Those are conferred exclusively upon the Congress. 

Nevertheless, the President does have power to do many things 

which have important legal consequences in the United States. To 
take one typical case, as a result of the power of the President to 
receive Ambassadors, he makes w hat are customarily known as, using 
the diplomatic terms, “agréments,” which is a French word meaning 
agreements—agreements to receive Ambassadors of a certain foreign 
country In the process of doing so that may involve a transfer of 
title to property in this country. For ex: umple, when President Roose- 
velt recognized and agreed to receive here the Ambassadors of the 
Soviet Union, that had an immediate legal effect in this country. 
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It transferred the title to the Russian Embassy and to the bank ac- 
counts and other assets of the Soviet Union in the United States—it 
transferred the title of those from one regime to another. 

Now, that type of authority which the President has is, I think, a 
proper constitutional authority, and I would not suppose it would 
be the purpose, probably, of the langauge suggested to deprive the 
President of that authority. And it could be argued that it would 
not have that effect. 

On the other hand, it could be argued that it does have that effect. 
It would at least throw the matter into a zone of considerable argu- 
ment. 

Senator Bricker. Of course, the whole Constitution has been in 
the zone of argument throughout the whole life of the Republic, and 
we cannot anticipate what arguments will arise from any amendment 
that might be submitted, even the one submitted by the chairman of 
this committee. But how far do you think that power of the Presi- 
dent in the recognition of Ambassadors or of a foreign government 
ought to go? Any further than what you have just suggested? And I 
might say in passing that nobody has any thought of interfering 
with that particular power of the President. But how much beyond 
that should it go? 

Secretary Duties. Well, of course, the President has a power which 
is being almost daily exercised through agents to make contracts and 
the like abroad in relation to bases and things of that sort. 

Now, of course, those persons who benefit from those contracts 
could, I suppose, come over here and sue on the contracts. It is not 
easy to draw a line by an amendatory provision between action which 
would involve, you might say, statutory law, or legislation, which, I 
think, the President does not possess and should not possess, and on 
the other hand, action which has legal consequences which the courts 
here will recognize. 

Now, every individual has a capacity to take action which has legal 
consequences. We make wills; we deed property. That does not mean 
that we have the power to legislate. But it is an act which the courts 
will recognize and give legal effect to. 

So the President, acting in many respects as the head and spokes- 
man of the Nation, has a vast range of action which involves the cre- 
ation of rights in other peoples. 

I do not think it would be wise or prudent—and again I say I do not 
think it is intended by this legislation—to take that power away. I 
have not myself been able to find—I have often searched, as you know, 
to try to—— r 

Senator Bricker. That is what I was getting at. 

Secretary Duties. To try to find language which would draw in a 
constitutional way the line which I think we both would be quite will- 
ing to find if we could. I feel that the language suggested here throws 
too great doubt upon the power of the President to take action, to 
make armistice agreements in time of war, to invite the forces of a 
foreign country—for instance, they might want to invite the armed 
forces of Canada to come into this country and exempt them from the 
necessity of complying with the local laws of the various States with 
reference to putting license tags upon their trucks and armored cars 
and the like. None of us would want to stop, I think, that sort of thing. 
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Senator Bricker. Isn’t that purely a national power? That would 
certainly be within the province of the national Government, anyway. 

Secretary Duties. I would think today, certainly, it is part of what 
you might call the war powers of the Commander in Chief to do that. 
But certainly if he made an agreement to that effect with the Canadian 
Government, it would be an agreement which had legal consequences 
in the United States, and in my opinion would have those consequences 
and should have those consequences without the necessity for legisla- 
tion, even by the Congress. 

Senator Bricker. Even by the Congress? 

Secretary Duties. I would say that you have got to give the Presi- 
dent certainly in wartime, emergency powers of that character. 

Senator Bricker. There is no effort on anybody’s part, and cer- 
tainly I have assured you of that 

Secretary Duties. Yes. 

Senator Bricker. To interfere with the war powers of the Presi- 
dent by this amendment. And I am quite confident that we have not, 
even if we.adopt it as drafted. 

But I would like to know how far the President can go, in your 
judgment, in the recognition of foreign countries, for instance. And 
he has several other powers that are granted expressly under the 
Constitution. Say for instance if he should desire to recognize some 
country and receive their Ambassadors and they say, “No. We will 
have nothing to do with that; we will not either accept the recognition 
or recognize the United States unless you permit in, say, 100,000 of our 
nationals every year, to come into the United States.” 

Now, do you think the power of the President in recognition would 
go that far, recognizing the import of the Pink case? 

Secretary Duties. No. sir, I do not. 

Senator Bricker. You do not? 

Secretary Duties. No, 

Senator Bricker. And you do not desire that ? 

Secretary Duties. I beg your pardon? 

Senator Barvin ER. I say, you do not desire that in any way ? 

Secretary Duties. No; no. 

Senator Bricker. Then does it come to this, that the “in pursuance” 
clause would relate to those things which would change the character 
of our Government or the relationship of our people one to the other 
to their governments? 

Secretary Duties. I do not know how the courts would construe the 
“in pursuance” clause, if it was inchided in the amendment that you 
suggest. I indicate two theories that could be adopted. There are 
others that could be adopted. I do feel that to throw this area into 
doubt and confusion until there has been the necessary, the needed, 
decision by the Supreme Court covering a variety of contingencies, 
would be something which would be of very doubtful wisdom unless 
there was an imperative need. I do not myself feel that the need is 
sufficiently imperative to justify throwing this whole area into an 
area of doubt which might exist for 10 or 20 years. 

Senator Bricker. Take the interpretation of the courts in the case 
of Marbury v. Madison. If this provision were to be interpreted in 
that way, you would have no particular objection to it ? 

Secretary Duties. No. As I recall that decision, I would not. 
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Senator Bricker. That is all, Mr. Secretary. Thank you very 
much, 

Thank you very much Mr. Chairman. 

Senator Danret. Mr. Chairman. 

Senator Kerauver. Senator Daniel. 

Senator Dante. Mr. Secretary, 1 want to compliment you on this 
part of your statement—on the entire statement of your viewpoint— 
but especially this particular part of your statement which quotes 
from your testimony 2 years ¢ ago, on page 9 of your prepared state- 
ment, “I do not believe that treaties should or lawfully can be used as 
a device to circumvent the constitutional procedures established in 
relation to what are essentially matters of domestic concern.” 

Now, could you give us some type of definition of “matters of 
domestic concern” ? Ww hat do you include under the heading of 
“domestic matters” or “domestic law”? 

Secretary Dunues. I would consider, Senator, that we could not, 
by treaty, undertake to regulate the action of our citizens in ways 
which do not have a re: ssonably direct bearing upon the conduct of 
our Nation in the field of international affairs. 

Now, to illustrate: There was a convention, or is a convention 
being worked on at the United Nations, which deals with the rights 
of women. I may say that it does not seek for women any greater 
rights than they are generally granted in this country alre ady. But 
it is very difficult for me to see that as a matter of international affairs 
our Nation benefits particularly by the question of whether in a 
foreign country, the women are given greater rights. Now, we want 
the women of other countries to have greater rights, but I do not think 
that is a proper field for the exercise of the treaty power, and I would 
myself take as a test, really, the question of whether the matter dealt 
with ree isonably and. directly affects other nations in such a way that 
it is properly a subject for treaties which become contracts between 
nations as to how they should act 

I think that the word “treaty” as used in the Constitution is used 
in that sense and I do not think that it is proper to go in for treaty- 
making, or indeed, that you can properly give the term “treaty” to 
international agreements which do not essentially affect the actions 
of nations in relation to international affairs, but are purely internal. 

For instance, the question of schooling, voting age, all matters of 
that sort, they do not affect the conduct of our Nation as a member 
of the soe iety of nations, and I do not think that those agreements 
which deal with such subjects are in a true sense of the word “treaties” 
as that word is used in our Constitution. 

Senator Dantet. Not within the traditional limits of treatymaking 
powers as we understand them. 

Secretary Duties. No, sir. 

Senator DanreL. Now, would it be a fair statement to make that 
treaties or international agreements should not be made in any field 
dealing wholly with rights of American citizens among themselves or 
between themselves in their Government ? 

Secretary Duties. I would agree with that basic proposition, for 
the reason I indicated, namely, that the relations of our people as 
between themselves and as between them and their Government are 
lot properly a concern of other people and do not have any direct 
bearing upon our conduct in the society of nations. 
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Senator Dante. They are not properly within the realm of inter- 
national law, are they ? 

Secretary Dutxes. I do not think so. 

Senator Danmx..Do you think there would be any possibility of 
writing a provision in the Constitution which would not do harm 
but would assure us that no court could hold that by treaty or other 
international agreement we could write rules or regulations for our 
own people as between themselves or as between themselves and their 
country 

Secretary Duties. Well, that is a concept which has attraction and 
which has attracted me. Last year, I think it was, I spent a great deal 
of time trying to find words which could be put into constitutional 
form. I frankly have proven unable to do that. I really think, you 
know, that the problem that we face here would be more readily solved 
by getting a clear understanding of what we mean by “treaty” than 
by any other device to solve the problem. I believe, as I say that a 
treaty between nations is primarily a document which is designed to 
determine how a nation acts in the international field as a member of 
the family of nations; you will do this; you will do that; you will do 
the other thing; you will work together: you will fight together; you 
will trade together, and things of that sort. 

Senator Danten. Re: ally a contract between nations? 

Secretary Duties. It is a contract between nations in their cor- 
porate capacity. Now, I have tried with all sincerity to try to find 
language which would express that. The thought has been expressed 
by a good many people very ably. Justice Hughes, in one of his well- 
known addresses, dealt with that topic and expressed the same ideas 
which you have expressed here, Senator. But I have not been able 
to find a es of words which would not throw a great deal of doubt 
in this ar 

Now, let me say this: I think myself that probably most of these 
doubts would in’ the end be resolved by sensible decisions of the 
Supreme Court, but it would take maybe 10, 15, or 20 years before 
you knew just exactly where you stood, and there would be a vast 
amount of not only litigation but of pending uncertainty on the part 
of other countries that had to deal with us. We are not in a position 
to deal with this problem in a vacuum at all, because these problems 
are pressing on tous. We are in a world where things are happening 
and happening fast, where it is necessary to act with certainty, and 
I have not been able myself to feel that any language that T could 
devise was justifiable and that the need for it was sufficient to counter- 
balance the dangers of injecting a larger measure of uncertainty into 
this field, where I think we need at the present time particularly to be 
able to act with certainty and promptness. 

Senator Dantet. Do you still entertain hope that such words might 
be devised which will not create uncertainty in this field ? 

Secretary Duties. Well, they say—— 

Senator Dantex. In other words, have you given up, or is: 

Secretary Dunes. They say, “Hope springs eternal in the human 
breast,” and I certainly am human. 

Senator Daniet. Good. Thank you, sir. 

Senator Keravver. Mr. Dulles, if a matter dealt exclusively be- 
tween the citizens of the United States and its own Government, there 
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would be no oceasion to secure the agreement and the signature of 
another nation to a condition of that kind, would there? 

Secretary Duties. No; I do not think so. There are some treaties, 
however, that are drawn up that seem to have that effect. 

Senator Danie. Yes. [am glad—excuse me, Senator. 

Senator Kerauver. All right. 

Senator Daniex. I am glad that the Secretary made that last state- 
ment. In other words, there are some people who seem to want to deal 
with these strictly domestic affairs in international councils. Mr. 
Dulles is not one of those, I am glad to say. 

Secretary Dutzes. That is right. 

Senator Kerauver. You will find some people who want to do a lot 
of different kinds of things but we do not change the Constitution just 
because these people want to go off the deep end. 

Senator Dantet. No. But there are some, of course, in authority 
who have proceeded pretty far with those agreements, in my opinion. 

Senator Kerauver. Who are they, Senator Daniel ? 

Senator Dante.. Those who drew the Covenant of Human Rights. 

Senator Bricker. Genocide. 

Senator Danie. The Genocide Convention. 

Senator Kerauver. Let us ask Mr. Dulles. 

Has that ever been approved by the State Department or anyone 
inauthority in this Government ? 

Secretary Duties. Not the Covenant of Human Rights. However, 
the Genocide Convention has, of course, been signed and was trans- 
mitted to the Senate. 

Senator Krrauver. It has never been approved by the Senate, 
has it? 

Secretary Duties. No, sir. 

Senator Kerauver. It is not up here now, is it ? 

Secretary Duties. Yes, it is still here. It has been here for 5 or 6 
years. 

Senator Keravver. If things are not approved in any one term of 
Congress, do they not generally lapse into insignificance ? 

Secretary DULLEs. 1 think they, de facto, do; yes. 

Senator Krrauver. Mr. Dulles, you have stated at the top of page 
t of your statement that section 2 of this proposed amendment, which 
would require approval by the legislatures of the 48 States of treaties 
of friendship, commerce, ‘and navigation with foreign nations, would 
have knocked out about 30 percent of the treaties that have been made 
in past years ; is that correct ? 

Secretary Duties. Yes, sir. 

Senator Kerauver. In other words, these treaties of friendship, 
commerce, and navigation are fields in which the Federal Legislature 
does not have jurisdiction, but the State legislatures, or the State gov- 
ernments, do, so that the laguage “valid in the absence of international] 
agreement” would necessarily mean valid by virtue of State law; is 
that correct ? 

Secretary Duties. Yes, sir. 

I should say, Senator, that there could be and probably would be dif- 
ferences of opinion about some of these treaties, but I have here a list 
of 342 treaties which in our opinion could not have been made or would 


62805—55——_13 





186 TREATIES AND EXECUTIVE AGREEMENTS 


be invalidated by this language, assuming the language is retroactive 
or applies to existing treaties; 135 of these are friendship, commerce, 
and navigation treaties; 127, extradiction; 28, consular, and so forth; 
narcotic drugs, 5; migratory birds, 3; automotive and road traffic, 2; 
certain privileges and immunities in relation to NATO, 3; and sc 
forth. 

Senator Keravver. Mr. Dulles, would it be very much trouble if one 
of your able assistants would list, say, the treaties made since 1920, 
or some particular time back, showing the ones which are treaties of 
friendship, commerce, and navigation, which would be invalid under 
section 2 here? 

Secretary Duties. No, sir. 

Senator Kerauver. Now, the second question, another question that 
Senator Bricker asked, was whether in some fields the President ought 
to be able to act without either congressional or State sanction, even 
though it might be without congressional or State action, and you 
talked about recognition of Ambassadors and treaties of peace. Is 
there not also a field in which the President may act in conflict with 
State laws or may affect State laws in armistice agreements, accepting 
a surrender of a nation, although matters might be in conflict or may 
affect insurance contracts written under State laws—is that not cor- 
rect—or change the Constitution ? 

Secretary Duties. All of these things have legal effects which may 
be imported into this country, and certainly the courts of this coun- 
try would recognize the armistice agreements and things of that sort 
as legally binding documents which affected rights and interests of 
American citizens. 

Senator Kerauver. Mr. Dulles, your willingness under some circum- 
stances to accept a simple amendment which says that in the case of a 
treaty in conflict with the Constitution, the Constitution would be su- 
perior, worries me because of this reason: We know that there is a 
cardinal provision of law that you do not pass constitutional amend- 
ments for nothing—that does not accomplish anything. Would not 
we be faced with the situation that the Court might think that the 
amendment does change something, so that we would have to have 
years of judicial interpretation to determine just what the Court 
would say about an amendment which you and I think would change 
nothing ? 

Secretary Duties. Well, that is a possibility. But I understand 
that the line of reasoning which underlies this proposal is that this 
matter is so important that it is useful to codify, you might say, a 
point of view which now rests upon judicial opinion, and there are 
some people who feel that these judicial opinions are not entirely 
uniform. 

I think it would be very important, if this thing was done, that the 
legislative record be such as to make clear why it was that the Con- 
gress was doing it. ; 

But as I read, for example, the statement which Senator Bricker 
made in this particular respect, it seemed to me to make a pretty con- 
vincing statement from that point of view, at least of the reasons why 
it was desired to bring about what you might call this codification. 
It is not unusual, certainly, to take what often has been common law 
in this country and to codify it. That does not necessarily mean that 
you want to change it. It does mean that you want to give it a higher 
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degree of sanctity than exists if it is merely dependent upon judicial 
opinions. 

And I would think 

Senator Kerauver. You, of course, refer to codifying common law 
by States codes and statutes. 

Secretary Duties. Yes, sir. 

Senator KEerauver. But you do not codify common law by amend- 
ing the Constitution, do you? 

Secretary Duties. That has not, I would say, been done in the past,. 
but I think that the legislative record could make it clear that the 
purpose was so that it “would not involve the danger to which you 
allude. 

Senator Keravver. If we start adopting an amendment using the 
word “conflicts,” then what is going to be the interpretation of con- 
flicts” ? 

Secretary Duties. It would undoubtedly 

Senator Kerauver. Take NATO. If we would agree to a NATO 
treaty saying that if one of our NATO members is attacked that that 
is tantamount to a declaration of war by the United States and all 
other members—would that conflict with the power of Congress alone 
to declare war ¢ 

Secretary DuLLEs. Well, I do not think so. 

Senator Kerauver. I bri ing that question up just to point out that 
we might be running into danger of confusing further the nations 
who have joined us in treaties, and members and nations that we might 
do business with in the future. Do you not think that would be 
possible ¢ 

Secretary Duties. As I think I have made clear, Senator, I am 
personally content with the situation as it is. But a number of other 
people whom I respect are not content, and I believe that the type 
of amendment which the President has indicated he would find ac- 
ceptable, and which I have indicated that I would also find acceptable, 
could be done in a way in the legislative record which would hold 
toa minimum the danger of which you speak. I quite agree, and I 
have already expressed myself on the undesirability at this juncture— 
above all, in world affairs—of throwing doubt into this area of the 
withority of the President, and the President and the S Senate, to make 
treaties. And in an earlier statement, I spoke of the undesirability of 
creating a situation where foreign nations as well as our own would 
not know very surely where we ‘stood short of 10 or 20 years of liti- 
gation, and I would feel the same way, but to a much lesser degree, 
with reference to the kind of amendment that is referred to here in 
my statement. 

[ believe that if that were adopted with a proper legislative record 
behind it, it would not to any appreciable degree involve the problems 

to which you allude and to which I have alluded in other contexts. 

Senator Keravver. The Constitution, of course, provides that the 
President shall be the Commander in Chief of the Army and Navy. 

During the War Between the States there was a great deal of com- 
plaint that the prerogatives of the President as Commander in Chief 
were being assumed and taken over by the Congress. We occasionally 
hear other complaints that the Congress is impinging upon the power 
of the President as Commander in Chief, and there are a lot of people 
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who sincerely believe that that is true. But you would not recom- 
mend a constitutional amendment saying that any action of the Con- 
gress that conflicts with the powers of the President as Commander 
in Chief shall have no effect, would you 4 

Secretary Duties. No, sir. 

Senator Kerauver. Bent that about the same thing we have here? 

Secretary Duties. I do not think the two things are fully parallei 
because—at least, 1 am not aware of any substantial respectable body 
of public opinion which is concerned about that particular matter. I 
do think that it is permissible to have regard not only for one’s own 
personal views but for the views of others in this field. 

Senator Kreravver. Mr. Dulles, as to the third provision, the rolleall 
vote, you, of course, are aware that by custom the Senate in the last 
session started to require a rollcall vote on all treaties, and that has 
been carried on into this session. I hope it will be continued and. 
frankly, I think the Senate should adopt a rule to that effect. But no 
one advocates including in the Constitution rules for the government 
of the Senate and House, which they themselves can make. 

Secretary Duties. No, sir. But if I could just comment on that. 
Senator: When you make these treaties—it is, as I said in Louisville. 
and I certainly will stick to that part of it—you are exercising a very 
great power and an unusual power, and in my opinion when the Sen- 


ate acts upon treaties, the Senators from the different States are in , 


effect reflecting the sovereign acts of their States. It is not quite the 
same as ordinary pieces of legislation that come along, but to a very 
considerable extent this tres atymaking system of ours was designed, | 
think, to enable the States to exercise what I referred to and what is 
referred to in the Federalist papers as the residual sovereignty of the 
States. And when you are calling for an exercise of the residual 
sovereignty of the States with respect to making a treaty which may 
perhaps otherwise be an exercise of the powers reserved to the States, 
there is, I believe, a reason for giving a solemnity to that action which 
does not exist with respect to ordinary legislation. 

Senator Kreravver. In any event, that is a matter that the Senate 
can either informally or by formal change of the rules remedy without 
the necessity of changing the Constitution. 

Secretary DULLEs. ‘Yes, sir. And I pointed that out in my state- 
ment. 

Senator Keravuver. Mr. Dulles, do we not have right now a situation 
that shows the futility of a section like section 2, w hich would require 
congressional approval for all international agreements if it is a sub- 
ject matter that the Federal Government has State jurisdiction of. 
and State approval if it is a subject matter that the States have Jur is- 
diction of, in the negotiations pursuant to the treaty in connection 
with Formosa? I am not going to ask you whether any agreements 
have been made or whether. they have not, but if agreements between 
the executives out there were made which might affect the movement 
of troops or what-not, would that not have to be submitted to the Con- 
gress for approval under this section 2? And might not the delay 
or the public information about them prevent the Government from 
acting effectively ? 

Secretary Duties. Well, I would think that the particular illustra- 
tion you give is not perhaps apt to prove the point that you make, 
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because of the fact that there would be no particular occasion for that 
treaty to operate as internal law in the United States if it were de- 
signed to cover, let us say, the possible bases or the movement of troops 
in and about Formosa. But I do think that there are other cases 
which could readily be thought of that I do think justify the feelings 
that I have myself expressed, that it would, I think, be quite serious 
to the protection of the security interests of the United States if section 
2 were adopted. 

Senator Krrauver. Mr. Dulles, perhaps it would be helpful if you 
tell us just what you mean by what your idea of “internal law” is. 
Of course, it is here in this section 2.. I suppose it would take a lot 
of interpretation of the courts. But do you want to give us your idea 
of what “internal law” means? 

Secretary Duties. I would interpret internal law in that sense to 
mean that there would be a document or agreement of some sort which, 
if brought before the courts of this country, the courts would recognize 
the rights and obligations that flowed from it. Now, as I say, if by 

“internal law” you mean the equivalent of statutory law, then the 
effect of the language as regards international agreements is not so 
serious. Even so, it would have a serious effect as to many treaties 
which do have the effect of domestic legislation and internal law with- 
in the United States. 

It is of the utmost importance, of course, that these agreements 
should be recognized as giving rise to rights and obligations, and even 
though they are made abroad and are primarily applicable abroad, 
they nevertheless may, as of an instant, create rights and obligations in 
the United States. And that applies to the whole myriad of treaties 
and executive agreements. 

Now, in addition to that, you have an aspect of a treaty, in effect, 
becoming statute law, replacing legislation. That applies frequently, 
as I say, to about 31 percent of the treaties made, in our opinion, which 
do have some effect as though they were domestic legislation, either of 
the Congress or of the States; but the other 69 percent are effective 
without being law of the United States in that sense. 

I do not really know what meaning the courts would give to the 
phrase “internal law.” As I say, under the most restrictive definition 
it would, I think, throw out about 30 percent of our treaties, but prob- 
ably not affect any appreciable number of our international agree- 
ments. Ifa broad sense were given to it, that it should not have any 
legal effect in the United States, then it would virtually dismember 
our whole treaty system. Also, almost all of our executive agree- 
ments would be deprived of much of their validity and force. 

Senator Krerauver. Mr. Dulles, some of these treaties affecting so- 
called internal law affect the internal law in the States and also the 
Federal internal law, do they not? That is, for instance, if you had 
a treaty of friendship, commerce and navigation which affects rights 
inside the States, and coupled with that a mutual security agreement, 
which affects the right of the National Government to come to the aid 
of the foreign power, and vice versa, you would be confronted with a 
situation of having to have the treaty approved by both, or the agree- 
ment approved by both, the House and the Senate, by a majority vote, 
plus the Senate by a two-thirds vote, plus the legislatures of the 48 
States, would you not ? 

Secretary Duturs. Yes, sir. 
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Senator Kerauver. Are there many treaties in that category? 

Secretary Duties. Yes. I will say that roughly this 30 percent 
that I refer to all fall in that category, although there might be differ- 
ences of opinion as to whether or not a given area is within the Fed- 
eral area or exclusively within the State area. 

As, of course, you well know, Senator, the question of the precise 
line of definition between the powers reserved to the States and the 
powers delegated to the Federal Government has been a matter of 
controversy ever since the Constitution was established, and I am not 
prepared to guarantee that the estimate that we have made here is 
correct, because it is a matter where there is a gray zone, where nobody 

can be precisely certain as to what the courts would decide. 

But the estimate which we have made is, I am sure, an honest esti- 
mate, made by intelligent lawyers. 

Senator Krrauver. So anyway, to play safe in those cases, you 
would have to get State approval as well as congressional and sena- 
torial approv al? 

Secretary Duties. Yes, sir. 

Senator Kerauver. Any other questions! Mr. Smithey, do you 
have any questions 4 

Mr. Smirury. I think not, Mr. Chairman. 

Senator Krravuver. Mr. Secretary, we appreciate your appearance. 
‘Thank you for your clear statement of your position. 

Secretary Duties. Thank you very much. 

Senator Krrauver. The subcommittee is honored to have as our 
next witness this afternoon Mr. Frank E. Holman, of the State of 
Washington, the past president of the American Bar Association. 

Mr. Holman, you have a written statement, do you not ? 

Mr. Hotman. Yes. 

Senator Krrauver. Do you wish to read your statement, or do you 
want to file it and treat it as read and talk to us informally about the 
problem ? 

Mr. Houtman. I should like to comment on it to some extent as I go 
along. I would like to have it filed, and then I will interpolate cer- 
tain matters and leave certain matters out, as far as the oral hearing 
is concerned. 

Senator Krravver. All right, Mr. Holman. We will print your 
statement in the record. Any part that you do not read or refer to 
will, of course, be in the record, and you proceed i in your own manner. 

Mr. Hotman. Thank you. 


STATEMENT OF FRANK E. HOLMAN, SEATTLE, WASH. 


Mr. Horman. May I say at the outset that I am very grateful for 
the opportunity of appearing here today instead of Thursday, because 
due to family illness, I must hurry back to Seattle. ; 

This statement is divided into three parts. Pages 1 and 2 deal with 
some preliminary matters. Pages 3 to 13 constitute a discussion of 
what I call the need for a constitutional amendment; and pages 15 to 
20 are devoted to a consideration of the problem of the form of the text 
of an amendment that in my opinion would be appropriate and ade- 
quate. 

By way of introducing myself, my name is Frank E. Holman. ! 
am 69 years ofage. A biographical sketch is attached. 
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I have never been active in partisan politics or been a candidate for 
political office. I say that merely to indicate that in the work I have 
Sous in connection with this matter it has been entirely nonpolitical. 

I should also make it clear at the outset that L represent no organiza- 
tion, that I am here at my own expense. It should also be clear in the 
record that although I have been a member of the American Bar As- 
sociation for many years and active in its affairs, 1 am not a member 
of the bar committee and have not been since I was elected president 
in i 

» I speak here as an individual American citizen, and not offi- 
elt lly , even for the bar association. 

Now, In connection with my statement, I would like to offer a recent 
pamphlet published early this year. I have furnished adequate copies 
of the pamphlet to your counsel, and I have furnished copies of this 
statement. I have agreed to furnish additional copies so that the en- 
tire 15 members of the Judiciary Committee may have copies. 

Senator Krrauver. We are very glad to have this pamphlet, Mr. 
Holman. Do you cover subst: intially the same subject matter in your 
statement as is covered in the pamphlet ? 

Mr. Horaan. No, there is a difference, and that is why I would like 
to have the pamphlet printed as an appendix. 

Senator Krrauver. Without objection the pamphlet, which is not 
long, will be printed in the appendix of the record. 

Mr. Houman. Now, I shall omit the last two paragraphs on the first 
page of the statement. They deal with the history of the American 
bar committee in the period when I was active with that committee, 
which was before there was any such pressure as the Bricker amend- 
ment before the public. 

The question arises in a preliminary way, why should a western 
lawyer, so far from the scene of activities in Washington, concern 
himself -with a matter which is essentially one of international law 
and of foreign policy ? 

[ have sometimes said, and I would like to say it here, that just as 
you may have a new concept in the field of science which may result 
in an atomic bomb which is destructive of our lives and our property, 
our physical well-being, so you may have a new concept in the field 
of law and gover nment which can be, unless examined into and 
arrested, quite as destructive of our rights and liberties, as an atomic 
bomb may be destructive of our physical well-being. 

In January 1948 there was called to my attention by Judge Ransom 

of New York, who was the author of the idea of setting up an Ameri- 

can bar committee to examine into international affairs, an article in 
the annals of the American Academy of Political and Social Science, 
which was written by Mr. John P. Humphrey, a Canadian, the first 
director of the Commission on Human Rights in the United Nations, 
and in that article Mr. Humphrey said : 


Vhat the United Nations is trying to do is revolutionary in character. 


Now, I might point out it could not have been revolutionary if it 


was simply carrying on some concept that was at that time well 
known. 


Continuing the quotation, he said : 


Human rights are largely a matter of relationships between the state and 
individuals, and therefore a matter which has been traditionally regarded as 
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being within the domestic jurisdiction of states. What is now being proposed 
is, in effect, the creation of some kind of supernational supervision of this rela- 
tionship between the state and its citizens, 

So I suggest that.that was a new concept, and it seemed to me, in 
discussing sthat with Judge Ransom, who was a law partner of former 
Governor Charles Whitman, that this involved serious implications 
as to our American form of government and as to the safeguards in 
the Constitution and in our laws with respect to life, liberty, and prop- 
erty in this country, and that it was of some importance that the 
American Bar Association should look into the question and find out 
the extent to which this new concept was likely to affect our rights 
and our liberties. 

And it was because of that article that, as president of the American 
Bar Association, I then interested myself in the question of what I 
term “treaty law,” and I think that actually I am the author of that 
phrase. 

So I would like to discuss for a moment the second part. of this 
statement, namely, the need for a constitutional amendment, and I 
would like to discuss this so far as it can be discussed apart from any 
question of text or of what the form of amendment ought to be. 

Now, in order to discuss this subject of treaty law and understand it, 
and to understand whether it has or could have an affect. upon the 
American form of government as a constitutional republic, and as a 
government of delegated powers only, it is necessary to review for a 
moment the nature and character of the American form of govern- 
ment. 

My next statement is very sweeping, and I have found no one in 
7 years who could deny it. 

Until the adoption of the Constitution of the United States, never 
before in the whole course of history had any government anywhere 
been organized on the principle that the people as individuals are 
endowed by their Creator with certain inalienable rights as to life, 
liberty, and property, including the right to local sel f- government, 
and on the principle that these “rights are inherent in the individual 
citizen and are not a grant from government. 

Theretofore in history we had heard of the divine right of kings, 
but never of the divine rights of the people, except in very brief 
periods like the French Revolution, and it has been the history of 
government that governments have accorded freedom to the individ- 
ual citizen and local self- government to the people only when forced 
to do so or if the sovereign for the time being felt so inclined. 

And so in England, we had the King’s ¢ ourts, the King’s peace, and 
the King’s prerogatives. 

Now, it was Blackstone who said, speaking of our Constitution, that 
it was the greatest instrument struck off by the mind of man at one 
time, and Lord Bryce, probably the greatest student of government 
of his generation, declared : 

The American Constitutional Convention was the greatest body of men that 
ever sat in a single chamber. 

But the Constitution was not treated even by those in the Constitu- 
tional Convention as a perfect instrument. And provision was defi- 
nitely made for its amendment to meet. new needs and new conditions. 
and as of now we have 22 amendments. 
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One argument that has been made by the opposition, that it is an 
attack on the Constitution to suggest an amendment of it, fails, because 
the theory of it was that it should be amended if a reason for so doing 
could be shown. 

We also know that the framers of the Constitution were in disagree- 
ment on certain points of substance and of language, and that this 
was true particularly in connection with article VI, with respect to 
the treaty power. 

Now, in the early days of the Republic, and practically until the 
organization of the United Nations, until we had pronouncements 
like that of Mr. Humphrey and others that I shall refer to—and I 
would like to point out, if I may, that Jaw is made not always by 
definite judicial decision, but by pronouncements, official and semi- 
official, that work their way into a new concept, and we can take 
certain points in judicial history, both in England and in this country, 
and say at one point the law was this and at t another point it is some- 
thing different because of a change in attitude, and not because of any 
statute that has been passed to change it. 

Well, I need not repeat the text of this treaty provision. We all 
know that it provides that a treaty made under the authority of the 
United States shall be the supreme law of the land. 

Now, in the early years of the Republic, this treaty-supremacy doc- 
trine posed no difficulty, because treaties were confined to their tradi- 
tional purposes of the settlement of specific disputes between nations. 
They were rarely multilateral, as they are today. They were used to 
make alliances, to terminate wars, to deal with commercial and trade 
relations, rights of aliens, and so on. They were also negotiated by 
experts who were appointed, usually by the head of the state, called 
often plenipotentiaries, who knew and understood the law and lan- 
guage of treatymaking and knew that that language should be con- 
fined to its particular purposes and not to broad, sweeping grants of 
power. 

Now we know, and I think there can be no dispute about it, although 
the matter is talked around a good deal, that historically and orig- 

inally both the Jeffersonians and the Hamiltonians agreed that when 
clause VI was written into the Constitution, its treaty provisions were 
not intended to be used for changing domestic law for the citizens of 
the country or to be used for changing our form of government. 

I will not burden you with requoting these statements from Hamil- 
ton and Jefferson, because they are already in the record. But these 
two in particular seem to me to be particularly pertinent. There are 
others. 

So we come back again to the United Nations, and T would like to 

v here, I have never made a speech against the United Nations 
in my life or written an article against it. I am interested in this 
matter solely from the point of view of section 2 of article VII of the 
charter, and also from the point of view of those provisions in the 
charter which most primarily read, and which T have here, to make 
a broad grant of power to the Economic and Social Council, whose 
members have highly diverse concepts of law and government as 
well as economics. And this Council can propose practically any kind 
of treaty, worldwide as to scope and as to parties, and all-comprehen- 
sive as to subject matter. It can propose a declaration, a treaty, a 
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pact, or a convention, either directly or by and through some coui- 
mission, like the International Commission on Human Rights; it can 
propose rules and regulations and hence laws covering the economic, 
social, humanitarian, educational, cultural and health conditions for 
all the peoples of the world, w ith the idea that if nec essary the more 
advanced nations shall be brought down to the level of the back- 

ward nations in rights and legal concepts and in form of government, 
as well as in economic and in other internal affairs. 

Now, the first document drafted by the International Commission 
on Human Rights was the so-called declaration. I was president of 
the American Bar at that time. I had correspondence with General 
Marshall, the Secretary of State, at their meeting over in Paris. It 
was in December of 1948. And we in the American Bar heard that 
a Declaration of Human Rights was to be proposed. 

I wrote and cabled General Marshall—I can furnish that corre- 
spondence if necessary—and suggested that before the declaration 

was actually passed, that nongovernment organizations, responsible 
organizations like the American Bar, should have an opportunity of 
seeing it. I got a very courteous letter back saying that there was 
to be nothing in the declaration that did not conform to the American 
concept of government and the American way of life. 

‘ When that document came out, the last 13 articles of it, which are 
not often examined into, and which I have listed here, were a com- 
plete blueprint for state socialism. In looking through my news- 
paper clippings this morning, of which I have a great many, I find 
this of December 7, 1948, in the Chicago Tribune. 

There was a great debate on the very basic issues as to whether 
rights were derived from government or whether they were inherent 
in the individuals, and it was recommended that in the declaration 
there be some acknowledgment of the fact that man is created with 
certain rights, just as we say in our own Declaration of Independence, 
and contemplate in our Constitution. 

Dr. Charles Malik, of Lebanon—that is Malik of Lebanon, and not 
of Russia—the chairman of the committee, said: 


Everything from God to social security was debated, but by majority vote, 
any reference or declaration that rights were derived from God was excluded. 


Brazil again proposed some reference to the fact that individuals 
derived certain rights from their Creator. The Netherlands tried to 
insert in a preamble as follows: 


Man’s divine origin entitles him to certain rights. 


But all these were lost. That is, there was no reference in the 
declaration. 

Now, none of us paid quite a lot of attention to that, but that was 
something more than just a passing issue, because it raised the very 
issue as to whether freedom of speech, freedom of press, freedom of 
religion, freedom of assembly, were rights derived from government, 
whether it is international government or national government, 01 
whether they inhere in the people. 

Now, the declaration contained a goodly number of other provis sions 
adversely affecting our system, that is, our concept. For example, 
the Federal Constitution—and I do not argue whether that is good 
or bad-—but it does provide that nobody shall be elected President of 
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the United States except a natural-born citizen, whereas the declara- 
tion, article X_ XI, section 2, says that everyone, meaning everyone resi- 
dent in the country, has a right to equal access to all public office. 
Then our Constitution vests in the Congress specifically full control 
over immigration, but article XIV, section 1, of the declaration says: 

Everyone has a right to seek and enjoy in other countries asylum from 

persecution— 
“to seek and enjoy,” which, of course, can mean nothing less than all 
our immigration laws can be overruled; if you have refugees from 
Mexico or India in time of revolution seeking a right to enter this 
country. That is, I say it can be, if that kind ‘of provision is ratified 
ina treaty. 

Now, I understand that the declaration was advertised and it has 
always been claimed to be only a declaration of aspirations and not a 
legal document. But this concept which Mr. Humphrey referred to 
immediately began to enlarge itself, and there immediately grew up 
a school of thought in the U Mnited Nations, and I may say in our own 
State Department, that the declaration was an authoritative inter- 
pretation, or a kind of blueprint, for the power that could be exer- 
cised by the United Nations. 

So we had a considerable debate on that question, and articles were 
written, and Mr. Moses Moskowitz, a member of the United Nations 
staff, in the American Bar Journal of April 1949, enlarged this con- 
cept by saying: 

Once a matter has become, in one way or another, the subject of regulation 
by the United Nations, be it by resolution of the General Assembiy— 
this resolution— 
or by convention between member states at the instance of the United Nations 


that subject ceases to be a matter being “essentially within the domestic juris- 
diction of the member states,” 


He goes on to say: 


As a matter of fact, such a position represents the official view of the United 
Nations, as well as of the member states that have voted in favor of the Universal 
Declaration of Human Rights. 

So there we had 2 years later an enlargement of this concept, that 
any domestic matter could be made international if some agency of 
the United Nations considered it. 

Now, even before the United N and I think that is why I 
say, if I may, to the committee, the U Tnited Nations is not an issue as 
far as I am concerned and never has been as far as this amendment 
is concerned: it is not an issue as such because in 1934 and 1935, we 
had the Warsaw Convention, 10 years before the United Nations, 
which in the fine print dealt with the right of trial by jury where one 
was injured in an air accident who had an international ticket. 

So if Senator Bricker ever comes out to visit me in Washington, 
although I am an attorney for the United Air Lines and should not 
perhaps say this, we can get on a United Air Lines plane at Seattle. 
[t has a regular run from Seattle to Bellingham to Vancouver, British 
Columbia. I am only going to Bellingham, which is in the United 
States. Senator Bricker is going to Vancouver. So he has a piece 
of paper which makes him an international passenger, and, through 
gross negligence, the airway in Seattle is so rutted that in taking 
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off from the city of Seattle, the plane turns over and we are both killed. 
Now, because I had a piece of paper that was a ticket only to Belling- 
ham, my wife can sue and recover whatever a jury will allow, what- 
ever the jury thinks my loss of earning power is. Senator Bricker’s 
wife is limited to 125,000 franes, which at the time of the Lee case 
in New York was $8.300—in other words, the right of an American 
citizen to recover on an air accident within the United States, and 
as against an American company, is limited by foreign currency. 

Now, that all happened before the United Nations. 

I would like to pause there, if you will permit me. I have been 
asked a number of times, and I can shorten a little later what I am 
going to say, about this 48 States argument, which was originally 
thought up by the Association of the Bar of the City of New York, 
and in connection with Senator Bricker’s first text, Senate Joint Res- 
olution 130, no part of which is now before you. And the statement 
and the argument with respect to that said, as it was outlined by some 
witnesses the other day, that the Bricker amendment as now drawn 
would require ratification by the 48 States. 

No; not at all. 

The Warsaw Convention is a perfectly proper treaty. It was per- 
fectly proper that our Government should join with as many other 
governments as were willing in agreeing upon the commercial air 
routes that were to be used by the planes of the various countries 
throughout the world. Of course, Russia did not come into it, and 
its satellites did not. It was 8 years before any issue of this kind 
arose in connection with the Warsaw Convention. 

If you had had the Bricker amendment, that treaty could have been 
negotiated and would have been negotiated in just the same way. The 
President’s powers would not have been changed by the Bricker 
amendment. The Department of State’s powers would not have been 
changed one iota. But when an American widow was in a court and 
the attorney for the airlines said : 

Your Honor, you must instruct the jury that the maximum recovery in this 
case is $8,300— 
it was done in the Lee case—then the attorney for the widow could 
have gotten up and said: 

Just a moment, Your Honor. That is a domestic matter, and being a domestic 


matter, the Bricker Amendment says that it cannot make domestic law until 
implemented. 


I will go further to try and get this to you in a philosophical way 
and without prejudice or slant on my part. I think I was asked this 
question at the last hearing. 

I would say that in that situation, then the attorney for the airlines 
could get wp and he could say : 


jut, Your Honor, this matter, which is normally a domestic matter, is so 
related with the negotiation of that treaty, or was so related to it, that Air 
France did not want to sign the rest of the treay, that they were going to be 
subjected to American juries, and British B. O. A. C. 

Then it would be up to the Court, which is the last arbiter between 
us and this country, to say whether it was a domestic or international 
matter. 

Now, that is al] the Bricker amendment would do. It would screen 
out whenever an American citizen’s rights were involved, those mat- 
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ters which were domestic, and even then it would be up to the Court 
to pass on it. s 

Now, my time is running on; so I will have to pass over some of 
these other instances of where treaty law in my opinion has made do- 
mestic law. on 

Now, we thought we were fully protected on this, and I say, if I 
may—one does not say these things lightly—I say the American 
people have been fooled, and that these great organizations like the 
Legion and the Veterans and the Marine Corps and the National 
Association of Attorneys General realize that. They are fooled in 
this way, that there was embodied in the charter itself, if you will 
remember, a provision, roughly quoting it, that nothing contained in 
this charter should authorize the United Nations or any of its agencies 
to intervene in the domestic affairs of the member states. 

[ will not pause on that word “intervene.” Dr. George Finch, who 
I think is clearly the greatest living international lawyer, the founder 
and many years editor of the American Journal of International Law, 
and a member of the Carnegie Board for Peace, will discuss with you 
just exactly what is meant by that. And it was to protect us in this 
country and in every other country from making domestic law through 
treaty. And when the charter was submitted to the United States, it 
was accompanied by this letter. I do not want to introduce it, because 
it is the only copy I have, and I cannot find another one, by Mr. 
Stettinius. But you can identify it as Department of State Publica- 
tion 2355, Conference Series 72, and Mr. Stettinius advised the Presi- 
dent—and this was a public letter—and advised the American people 
that : 

The Economic and Social Council has no power or right to interfere with the 
domestic affairs of the states composing the United Nations. 

And yet, within 3 years, Mr. Humphrey announces that that is 
exactly what they are going to do, son Mr. Moskowitz enlarges the 
concept by saying that anything they touch becomes international. 
And our State Department in its Bulletin, which I have not otherwise 
identified, our State Department said in September 1950, that there 
was now no longer a difference between domestic and foreign affairs. 

Senator Kerauver. Mr. Holman, do you have a copy of the Stet- 
tinius letter? I think we might have it printed in the Appendix. 

Mr. Hotman. I do not want to lose this, because I do not seem to 
be able to get another one. 

Senator Krrauver. You will have a copy made and furnish it to 
Mr. Smithey ? 

Mr. Horman. Yes, I will do that. 

Do you want the whole letter ? 

Senator Krrauver. I think so. I am familiar with the letter. 

Mr. Houtman. Yes. I will be glad to furnish that, yes. 

Now, it only remained for Mr. Dulles—you know what they mean 
by Mr. Dulles in his speech at Louisville, Ky.—I know this has been 
called to your attention many times—but it only remained for Mr. 
Dulles in 1952 to phrase what that was all about. And I think that 
was a very honest and a very forthright and a very considered judg- 
ment by a great constitutional lawyer. And he was not talking to a 
group of people where a man would indulge in rhetoric, particularly. 
It was a prepared address, which Senator Bricker has already put in 
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the record, and so it must be taken as the considered statement of a 
man that reflected his exact views on the question. And so he said 
that treaties make international law; they also make domestic law. 

Under our Constitution treaties become the supreme law of the land. They 
are indeed more supreme than ordinary laws— 
and so on. 

You have had that before you, but I point out that it does say that 
treaties can transfer powers from the Congress and give them to the 
President; they can take powers from the States and give them to 
the Federal Government or to some international body; “they can cut 
across the rights given to the people by the constitutional Bill of 
Rights. 

So I think it is not to be wondered at that time that the American 
Bar Association, after not one debate but a great many debates— 
the first debate on this question was in 1948 at St. Louis, where Gen- 
eral Eisenhower was a speaker at my instigation—but through many 
debates, the American Bar has come to the conclusion that there is a 
loophole in the Constitution, that this new concept, which we were 
not bothered about particularly, even Missouri v. Holland—what dif- 
ference does that make, exactly? Not a great deal at the time. 

But I point out to you, it is not enough to say that that is just a 
duck case. 

Of course, the old NRA had great constitutional principles laid 
down in the “sick chicken” case, and if you will go through all the legal 
decisions, you will find that many important decisions, many land- 
marks, result from rather insignificant issues. But the principles in- 
volved become very significant. 

Now, on pages 9 and 10, I undertake to outline for you gentle- 
men by question and answer how far treaties can affect our laws, our 
constitutional rights, our freedoms, and our form of government. I 
think you will find there that I have frankly listed the cases which 
the opposition relies on. 

There is no doubt, gentlemen, that up to Missouri v. Holland, at 
least, and with the last lingering dicta in Asakura v. Seattle, which 
arose in Seattle over a Japanese ‘pawnbroker—that was a little insig- 
nificant matter, too, but laid down a great legal principle—that up 
to that time, at least, in the early twenties, there was no such new con- 
cept as we now face. 

Therefore, it seems to me that the testimony offered by those who 
represent the city bar of New York and others must be scrutinized 
in this light: First of all, is it true that a new concept has come into 
being, and that it, even though not now, may be fraught with great 
danger to American rights and institutions ? 

If that is true, then it is no safeguard to the American people that 
back in the New Orleans case, and back in Geofroy v. Riggs and other 

cases, that the view was then taken that a treaty could not override 
the Constitution. We have not only had Missouri v. Holland ; we have 
had United States v. Curtiss- Wright. We have had the Reid case, 
and we have had expressions of opinion in a number of other cases. 

We have had great jurists, like Charles Evans Hughes—and Dr. 
Finch will bring to you—I do not want to anticipate him, but we 
were talking about it last night—Chief Justice Harlan Stone foresaw 
this difficulty, also, that there had been a new development along the 
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line of using treaties to make domestic law for the people of the United 
States. 

Now, we do know in 1 instance—on page 12 I give it to you—that 
a treaty was held by the Supreme Court to override a constitutional 
amendment, the Prohibition Amendment. This is a specific case, and 
President Coolidge, in his quaint way, said that: 

The Senate evidently thought that a treaty could prevail over at least one 
amendment. 

Well, that isa way of tossing it off. 

Now, I had intended to say something more about this 48-states 
aroument, but—— 

Senator Krrauver. Mr. Holman, in fairness, on page 12 there, 
where you quote President Coolidge, that is not what he said. That 
is what some writer said about him. 

Mr. Houtman. Yes, that is right. That is Dr. Sutherland. That is 

right; yes, sir. I thank you for that. I am hurrying along, and do 
not catch all one things immediately. 

Now, Mr. Car] Rix, 1 think, in a very short way indicated that right 
now under articles 55 and 56, which i touch upon at the top of page 
13, of the United Nations Charter, that Congress is already empowered 
to legislate on practically every matter concerning the domestic rights 
of the people of this country. 

Now we come to the form of amendment. 

Mr. Chairman, due to the lateness of the hour, I will consent to ae 
mit the matter of the rest of my views on the statement. It is after 

Senator Kerauver. Mr. Holman, we do not want to require you to 
do that. The hour is late. We did not have a meeting scheduled for 
10 o’clock in the morning. 

Mr. Hotman. You are not requiring it, sir. I am content to do it. 
[ have just talked to Dr. Finch, and he will present the matters there, 
and so will Dean Manion on Thursday. 

Senator Kerauver. Why don’t you just carry on here about 15 
minutes? I think that for the information of the committee you have 
given this tremendous study, and I would personally like to ask you 
| or 2 questions after a while. 

Mr. Hotman. Would you like to do that, and use the time for that 
purpose ? 

Senator Kerauver. Why don’t you briefly outline the other points 
that you had made in your statement, Mr. Holman ? 

Mr. Horman. We had reached the point of the form of the text of 
the amendment. 

Senator Kerauver. The form of the amendment. I was very much 
interested in what you had to say about the form of the amendment. 
Mr. Hotman. I would begin that by saying that I have never drawn 
a text of an amendment myself, that I have been more interested in 
the matters that would be taken care of in order to meet this new con- 
cept, as I have called it, and therefore I have referred more to an out- 
line in this statement, and what I have said to audiences, I think, 

throughout the country, what I think the amendment should do. 

[ realize that the dr: aw ing of a constitutional amendment is a matter 
of some art in the use of language, as well as some difficulty. Secre- 
tary Dulles pointed that out in his testimony a year ago. 
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So I say on page 13 that whatever the language and whoever draws 
it, the amendment, in order to be adequate and appropriate, gm 
help remove any possible doubt that may now exist that a treaty « 
executive agreement; to be valid as domestic law, must be celine 
with the Constitution and not in conflict with it. 

I would like to pause there a moment, if I may——— 

Senator Keravver. Yes. 

Mr. Houtman (continuing). To indicate another phrase that crept 
into this, and which Secretary Dulles said he did not approve of. That 
phrase, “in pursuance of the Constitution,” was introduced by the 
administration itself in the Knowland amendment a year ago. Neither 
the persons advising Senator Bricker nor anybody in the American 
bar introduced that phrase into the picture. It was the Knowland 
amendment. I never discussed with Senator Bricker this year that 
that was put in as an amendment, because it was an administration 
phrase which they asked for last year. 

Senator Keratver. Wasn't Senator Ferguson the chief proposer of 
that last year? 

Mr. Hotman. Senator Ferguson and Senator Knowland, yes. But 
it appears from an administration source, not only publicly but pri- 
vately, I may say. at conferences. It was introduc ed and insisted upon. 
Now, this year it said that it will not suit. 

The second proposition is that the amendment should prevent a 
treaty or executive agreement from becoming internal law in the 
United States by force of its self-executing terms. Now, I say that 
because, with all these observations that we could not function as a 
Nation, actually, we are the only great Nation, really, where a treaty 
does become internal law without implementing legislation. Some- 
times France is listed as an exception to that. but it is not a true excep- 
tion, because the French Commune is not and never has been a unit 
of government like our States. And there are other exceptions listed 
that are not true exceptions. 

But in Canada and in England and in the other countries of the 
world—I may say in the new constitution in India, a treaty is not self- 
implemented. 

My third proposition is that the amendment should limit the lan- 
guage of the case of Missouri v. Holland by making it clear that in 
legislating in respect of treaties, Congress shall have no power that 
it does not already have under the Constitution; four, the amendment 
shall make it unmistakably clear, the limitations on Congress in the 
first amendment. 

I see all these prohibitions that we hear about, the first amend- 
ment: Congress shall pass no law abridging freedom of speech, the 
press, and so on. That is only a prohibition against the Congress. 
That is not any prohibition at all against the treatymaking power if 
the treatymaking power is an independent power, as we are told it is. 

So when it is suggested that a treaty could not override the pro- 
hibitory features of the Bill of Rights, that observation overlooks the 
fact that the prohibition is not on the treaty power, and there is a 
loophole, in my opinion. 

Now. I say several drafts have been proposed, and then I suggest, 
after all this elaboration of the matter, that two simple provisions 
could be phrased. Whether Senator Bricker would accept the phras- 
ing or not, I am not prepared to say. 
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I have dealt with Principles. T have asked myself the question, 
“Would such an amendment along these lines interfere with the Presj- 
dent’s powers?” 

Well, I am not going to answer that, but Dr. Finch is, and the 
Judiciary Committee, after 3 months of hearings last Congress, sitting 
as a jury—you may call it a committee like this, sitting in the legal 
or quasi-legal manner of a jury—they formed the majority opinion 
that the amendment along the lines | have suggested would not inter- 
fere with the President’s power, neither as Commander jn Chief, nor 
his executive powers. 

[ do not know Whether you want me to continue further 
nature of the opposition, 

Senator KErauver, While you are on the subject matter of the text 
of the treaty, do vou feel that section 2 here, Mr. Holman, would re- 
quire the treaties of friendship, commerce, and navigation to be sub- 
mitted to the States for their approval / 

Mr. Houtman. Not at all, There are ample powers in the Federal 
Government to negotiate all those treaties, and Dr.Finch wil] | 
pared to take this list that has been submitted to you, as I unde 
it, and show that that isa fact. 

Senator Keravyer. Then you do not feel that the tr aties of friend- 
ship, commerce. and navigation should be required to be appli 
the States? 

Mr. Honaran, Oh, certainly not. | Would not advoc 
thing at all, for one moment. 

Senator Kerauver. Suppose under a State law an alien could not 
iuherit property, and suppose the Federa] Government entered into 
‘treaty with, let us say, France, saying that French citizens in this 
country could inherit Property. That would Violate State law, 

Mr. Hotman, } ‘0, not necessarily, 

Now, there has been a lot of confusion about that. This case of 
(reofroy vy. Riggs, Which has been talked of so much—as a matter of 
fact, that issue never arose in that case because there Was a specific 
reservation in that case that it would only be valid Where the States 
acted, and so the idea grew up somehow by our early tre 
that you must have State ratification. 

In (eofroy V. Riggs, there is no precedent here before 
nen either way, neither for Senator Bricker nor for the opponents. 
ecause it stands on the Proposition that in that case—and | think 
your counsel will tel] you that I am quite right—there Was a reserva- 
tion in the treaty itself, 

Now, the Congress has poWer over aliens, the Federa] Government 
does. There is no power in the States with respect to aliens. So many 
vf these cases, When you analyze them, these old cases, do not touch 
this problem either way. 

Senator Krravver, J Was thinking that the States stil] did have 
Powers to regulate speed limits and Say who could inherit property, 
who could sue and be sued in State courts. 

Mr. Hotman. Well, you take the question of speed limits. New 
York has no power to regulate the speed limits on people in the United 
Nations. When you tie speed limits op aliens up to an international 
purpose, then you have the same thing as I tried to point out in the 


as to the 


’e pre- 
rstand 


“oved by 


ate any such 


atymakers 


you gentle- 


62805—55—_ 14 








202 TREATIES AND EXECUTIVE AGREEMENTS 


Warsaw Convention, and it becomes a question in the last analysis, 
where some court, and only where an American citizen is involved— 
nobody can sue the Government on a tre: ity—you could not under the 
Bricker amendment—the Court will say whether a matter which 
might have been domestic or considered as domestic is so interrelated 
with the international objects of the arrangement that it becomes 
international. I do not say that matters cannot go from local to 
international. But I do not know of any forum where you are going to 
settle these questions that arise with respect to our citizens except in 
the —. 

Now, I doubt if in this list of treaties they have given og 
haps they have—the proposed treaty on freedom of information, « 
the proposed newsgathering treaty, both of which had definite restric. 
tions in on freedom of press and freedom of speech. 

Now, suppose those treaties passed, either one of them. There 
would have been no interference with the free negotiation of them, 
the treaty ratification by the Senate. But if some newspaper, then, 
was in court, the question, “Does the Bill of Rights in our local law 
prescribe or cover it, or does the treaty cover it?” would be decided. 

Now, I may be very stupid, Senator. I have spent 7 years in that. 

Senator Keravver. No. You are anything but that, Mr. Holman. 
I can testify to that. 

Mr. Houtman. I spent 7 years on that, and I cannot see any validity 
in this 48-State argument. I know the Senator will not mind my say- 
ing this, that there was at least a scintilla of validity to that argument 
against your Senate Joint Resolution 130, and that is why the ‘Ameri- 
can Bar would never go along with Senate Joint Resolution 130. 

Senator Bricker. And that is taken out. 

Mr. Hotman. And the first report of the Association of the Bar of 
the City of New York, I had to admit, was correct on that. That was 
an entirely different effect. 

Senator Kerauver. I think Mr. Smithey had some observation or 
question on this subject. 

Mr. Smiruey. I wanted, Mr. Holman, to get your opinion on an 
interpretation which Mr. Deutsch of the peace and law committee 
made on this question of, what does “internal law” mean. 

Senator Kerauver. Wasn’t that Mr. McLaughlin? 

Mr. Smrruey. That was Mr. Deutsch, sir, of the peace and law com- 
mittee, and I will quote from his testimony. He said: 

I would like to say, Mr. Chairman, with regard to the question of internal law, 
that I regard it, as I understand you to regard it in definition, as that law which 
governs the rights of citizens in this country among themselves and in relation- 
ship to their own Government. I do not consider the law which affects aliens 
in this country or citizens in foreign countries as internal law. 

Mr. Hortman. That is correct. 

Mr. Smrruey. Now, that is the quotation from Mr. Deutsch. Now, 
I draw particular emphasis on the last sentence. Do you agree with 
that interpretation of Mr. Deutsch on what inter nal law means? 

Mr. Hotman. As applied to aliens? 

Mr. Smrruey (reading) : 


I do not consider the law which affects aliens in this country or citizens 10 
foreign countries as internal law. 


Do you agree with that statement? 
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Mr. Hotman. Yes. That is Professor Dowling who furnished us 
the word. However, I prefer “domestic law.” “Domestic” is the word 
used in the United Nations Charter and is the word that has been used 
unti , many of these things, as Mr. Schweppe testified, that 
word ‘ interns!” was suggested by Professor Dowling of Columbia. 
Now, that is why I have stayed oif this question of drawing the text. 
[ say that some committee, if not this one, some time—Secret tary of 
State Dulles feels still as he did before—somehow, some time, I would 
agree with Secretary Dulles on what is internal and what is external, 
but somehow there ought to be some method of taking care of this new 
concept and new danger which we face. 

I do not disagree with that, but that is not my handiwork. 

Mr. Smirury. You do not disagre ee with what, sir? 

Mr. Hotman. Mr. Deutsch’s statement. Is that what you want an 
answer to¢ 

Mr. Smirney. That is correct, sir; particularly the last sentence. I 
thought you might have had reference to the language in the amend- 
ment itself. 

Mr. Hotman. I think Professor Dowling would make a good wit- 
ness here if he could come down. He does not think it applies to aliens 
or citizens in another country with respect to some rights over there 
or our rights of citizens in a foreign land. It is right within the orbit 
of the country. It is exactly what Mr. Humphrey s said: The relation- 
ship between a citizen and his own government. 

Now, that is what Humphrey says in his statement, and you get 
it all running through here, whether you call it “domestic” 
nal.” I think we are all trying to mean about the same. 

Senator Keravver. Senator Bricker, do you want to make any com- 
ment or ask any questions in connection with this subject matter, the 
form of the amendment ? 

Senator Bricker. I think the form of the amendment is in per- 
fectly good shape. I think it is obvious what we are trying to do, and 
I think it is perfectly as clear as the English language could be made. 

I have never had any pride in words in regard to it. All I want 
to do is what we set out in the beginning, in my testimony, and what 
Mr. Holman has said here, and I have ‘said alw ays that when there 
are men of good will who want to accomplish something, the English 
language is adequate to carry the thing into effect. 

I think we have done it here, and if we have not, I am willing to 

agree to any language that does do it. 

Senator Keravver. I still have some difficulty in understanding how 

“internal law” would not apply to aliens if they came in conflict with 
an internal law of a State. 

Mr. Hotman. Senator, maybe this will give you my view of it. I 
think you may have in mind where a question would arise, whether 
you would need congressional implementation. You in the Senate have 
very wisely in many instances, which was not done in the United Na- 
tions Charter, and I think the record will establish it was not done 
because the reservation was put in the charter on domestic law— 
but if you will notice right in this document of mine here, I first had 
dictated and brought in the Charter of the American States. That. 
is on page 13, and I crossed it out. The reason I crossed it out was 


because Dr. George Finch advised me that you did in the Senate write 
ina protection of domestic law. 





or “inter- 
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I think your counsel will advise you that that is true. 

Now, the Senate has over and over again, in connection with treaties 
over the years, had the same idea in mind, the same basic ideas as 
Senator Bricker; only they have written it into a particular treaty. 

Now, there are just as broad humanitarian, economic and social pro- 
visions in the Organization of American States as there are in the 
United Nations Charter, but the Senate itself wrote a reservation into 
it, and would have done it, I think, on the charter, so that we are 
struggling with a problem of language, but there is a problem that 
has been recognized. 

Now, some gentlemen as yourselves would say, “Well, don’t write 
this in the Constitution. The Senate can always do it, and now that 
this matter has been brought to the attention of the American people, 
it will do it when it needs to do it.” 

The principle involved of.domestic law and internal law, you have 
it right in that reservation in the Charter of the American States. 
Maybe it is not sufficiently artful language to use in a constitutional 
amendment; I mean, “artful” in the original sense of “artful,” of true 
art. 

Senator Kerauver. Very well, Mr. Holman. 

Now, do you want to continue with the President’s powers ¢ 

Mr. Hotman. Well, I merely commented on that in passing. I do 
not feel personally, and I think this was very well discussed last time, 
that the Judiciary Committee in a majority report made what amounts 
to a finding that it would not interfere with the power of the Pres- 
ident and with his powers as Commander in Chief. 

Now. I say the nature of the opposition. Well, of course, one of 
the oppositions of Mr. Dulles’ position last year and this year was 
that the present administration will not make any bad treaties. My 
answer to that is that it is a government of laws and not of men. 

Then, of course, there is the question of opposition of the Bar of 
the City of New York, which association never passed on this ques- 
tion. It passed only on Senate Joint Resolution 130. All we have 
had since then are committee reports, not actions by a vote of the 
association, and I was just advised yesterday that the Association in 
the City of San Francisco on a vote of 9,000 rejected their classifica- 
tion of “international law,” but a month ago it was recognized in the 
papers that the Commonwealth Club of San Francisco was opposed 
to the amendment. And you got the information from Mr. Webb 
certifying to that vote, in which they voted on this by sections. 

For instance, Mr. Hatch, who belongs to that bar, has never had a 
chance to vote on this, and others who belong to it have never had 
a chance to vote on it. 

Senator Krrauver. Mr. Holman, at this point, could I ask you 
whether you and Dr. Finch go into the matter of the latest expression 
of opinion of the American Bar Association ? 

Mr. Hotman. Well, I know about that. The latest expression of 
opinion was at the Boston meeting where they ratified it, after Mr. 
Dulles made a speech. The American Bar has never changed its 
position. You see, Senator Bricker introduced his first amendment 
without ever consulting the American Bar. There is no reason why 
he should. He is a United States Senator. And the American Bar 
did not act until afterward. 

You remember that, Senator. 
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Senator Bricker. That is right. 

Mr. Hotman. But the American Bar text, you know what that is, 
of course. It is very simple. It is not quite the same as this, here. 
The American Bar text is just this. This is a proceeding in the House 
of Delegates, in the American Bar Journal, volume 30, 8435, 1952. 

Senator Kerauver. What page is that on in this pamphlet ? 

Mr. Hotman. It is not. It is in an American Bar report on this 
subject, in its September 1, 1952, American Bar report. This is in 
your record. 

Now, here is the American Bar text, which I did not draw, either. 
I was not a member of the committee. I ceased to be a member of 
that committee in 1948. The text is: 

A provision of a treaty which conflicts with any provision of this Constitu- 
tion shall not be of any force or effect. A treaty shall become effective as inter- 
nal law in the United States only through legislation by Congress— 
you see, that says nothing about it—that eliminates the States— 
by Congress—which it could enact under its powers in the absence of the treaty. 

So in the American Bar text, there never was any 48-State argu- 
ment on that, because it is limited to the Congress. 

Then that came up. It has been debated every time, almost, and 
has been attacked in some form or other. The Section on Interna- 
tional Law has always filed an adverse report. But the last really big 
division in the House of Delegates, which lasted several hours, was 
in Boston. Mr. Dulles came there and delivered his address, in which 
he gave these 17 treaties. The Attorney General was there in the 
House of Delegates. He has a seat in the House of Delegates, ex 
officio, and the House of Delegates, by a very large majority, reaffirmed 
its position. 

Senator Kerauver. That was last year at Boston ? 

Mr. Horman. No. That was 1952 in Boston. 

Senator Keravuver. 1952. Now—— 

Senator Bricker. 1953, 

Mr. Hotman. 1953. Yes; that is right. 

Senator Keravver. Did the matter came up at the last 1954 Ameri- 
can Bar Association meeting ? 

Mr. Hotman. In 1954 reports were filed by the Peace and Law Com- 
mittee, and a report by the section on international law, and the sec- 
tion of the report did not touch on this at all. The peace and law 
report was presented to the house and approved, but there was no 
hew text. 

Senator Krerauver. Then the International Law Section was op- 
posed to it again ? 

Mr. Hotman. They did not file anything against it this last time. 
You see, to be technical about this, Senator, “and I know you are inter- 
ested in it, the American Bar Association House of Delegi ates has never 
approved the Bricker amendment, that is, the Bricker amendment 
by name. 

That is right, as you know, Senator, the American Bar has approved 
personally what I have tried to do in my own group, just the text. 
The American Bar text has just two principles in it. 

Senator Keravver. Soas I understand, the American Bar text which 
has been approved, section 1 is the same purpose, similar to the section 
| here. 
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Mr. Houtman. It is the same purpose, but it is different. There is 
no “in pursuance of.” 

Senator Krerauver. Section 2 is limited to treaties requiring them 
to be approved by Congress ? 

Mr. Houtman. That is true. 

Senator Krrauver. And that would automatically take out of the 
purview the so-called friendship, navigation, and commerce treaties 
that might be of some State application. 

Mr. Hotman. Surely. Well, yes; it requires congressional approval 
and not State approval. 

Senator Krravuver. The point I am making is that Congress only 
acts on those things over which it has jurisdiction, so that 1f a treaty 
were entered into which might affect some domestic law in the field 
in which Congress has no jurisdiction, it would still become effective 
as approved by the President and ratified by two-thirds of the Senate. 

Mr. Hotman. That is correct. 

Senator Kerauver. That is, as to that type of operation, it would 
not require passage by both Houses of Congress 4 

Mr. Hotman. No; that isso. 

Senator Keravuver. All right, sir. 

Mr. Hotman. Do you want me to go on? 

Senator Kerauver. Yes,sir. You goon. 

Mr. Hotman. Then I undertake to note the events that have devel- 
oped which are not taken into account by many of the opposition. 

On page 17 I point out that one very noteworthy event, at least in 
my opinion, is that after several years of deliberation, by a test vote, 
it was decided in the Commission on Human Rights that the right to 
own property is not a human right. That was on March 3, 1954, the 
18-nation Human Rights Commission. 

I then go on to point out 

Senator Kerauver. While you are on that question, Mr. Holman, 
Mr. Dulles drew a distinction between property rights and personal 
rights in explaining his Louisville speech. Will you go along with 
his explanation ? 

Mr. Hotman. No. I will go along with Senator Borah: The prop- 
erty right is the very essence of human freedom. If you do not have 
a right. to own property and enjoy it against arbitrary seizure by the 
Government, you do not have any freedom at all. 

That is what Senator Borah said, although he was not a conserva- 
tive; he was a great liberal. 

Now, what happens i is this: There is a proposed treaty—at least it 
has been in the press—with respect to certain w aters of the Rio Grande 
River, which Mexico feels should be allowed to flow and be used by 
Mexican citizens rather than American citizens who hold them under 
rights of prior appropriation, and it is being discussed at least, that 
if we are to be good neighbors with Mexico perhaps we may need to 
make a treaty affecting ‘the water rights of some of these American 
citizens in Texas. 

Now, Secretary Dulles would say, as I understand him, “Well, you 
can always compensate a man for his property.” : 

We who come from the arid West do not agree with that. You 

take a man’s water right away from him in an arid country, and you 

take his life away from him, and his ability to live and maintair his 


family. 
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Senator Kerauver. Well, he draws the analogy, though, that con- 
stitutionally it is complied with when property is taken under eminent 
domain, that while you might not be able to compensate a man for the 
sentimental value or sentimental affection he has for his property 

Mr. Hotman. Well, I would like to argue that case, as to whether 
or not the Constitution always gives the Government the right to take 
a man’s property. It says that it must not be taken without due 
process, which means a court proceeding, and without just compen- 
sation. But there are also some very deep-seated provisions that it 
must be taken for public use and necessity. And if you are con- 
demning property for a utility, you have got to make a preliminary 
showing on that. You can be heard on it. 

So I do not think that—at least, I would hope a court would not 
take the waters from these citizens down there to satisfy some inter- 
national object of the State Department to make better relations with 
Mexico and try to pay those farmers what the Government thought 
their water was -_ th. Itis not due process. 

So there again, I do not think this treaty power in its present shape, 
omnipotent as it is, should go unchallenged by some kind of amend- 
ment. Now, what that amendment is, I « lo not know. 

It is very interesting to note that India is amending her constitu- 
tion, having had a provision in it which is something like the American 
( ‘onstitution, that property can only be taken by some kind of judicial 
proceeding. A press dispatch on April 20, 1955, indicates that India 
Is amending its constitution so that property can be taken there by 
vote of the ] parliament, and the price fixed by the parliament. 

Now, that may be a fine thing for India, but it merely goes to show 
that you do have different concepts in different countries 

Well, I go on with these other observations which are merely listing 
up, for summary purposes, the various items that at least have their 
effect in my thinking as to why something should be done about this 
new concept, and if it mushrooms out much further, that we will have 
treaty power being used for legislative purposes. 

You might say that the conclusion is a little matter of rhetoric in 
a way, but I have traveled a good many thousands of miles and have 
spoken to a great many audiences over the country, and there is not a 
decreasing—there is an increasing interest in this. You cannot just 
sell an idea like this to the American Legion any more than the Ameri- 
can Bar or the Veterans of Foreign Wars, and there is a very grave 
doubt in the minds of many people, not only lawyers, but others, that 
something needs to be done because of this accumulating evidence. 

That is about my view of the matter. 

Senator Krrauver. Senator Bricker, do you wish to ask 
questions ? 

Senator Bricker. No; except to compliment Mr. Holman and again 
to put in the record the fact that he was one of the first to recognize 
this danger and has been pointing it out to the American people ever 
since, and he personally has been to a large degree responsible for 
the creation of the interest in it. He was the leader in the committee 
before he became president of the American Bar. He has been very 
close to them ever since. He has been a consultant with me at all 
turns in the fight for this amendment, and I deeply appreciate his 


personal support and interest in coming here at his own expense and 
giving of his time. 
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Mr. Hotman. It has been a pleasure. 

Senator Bricker. For those of us who support it, it is nothing but 
an attempt to preserve the finest system of government that has ever 
been created. 

Mr. Hotman. I would like to thank you, Senator, for your very 
courteous treatment. 

Senator Kerauver. I thank you, Mr. Holman. I wanted to say 
that while we may differ on the proposition, I have a great admiration 
for you as a lawyer. I think you have prepared a thorough and care- 
ful statement which will be of great help to the students, not only 
to the Senators but to the students who are considering this matter, 
and I will certainly say that you are a very able advocate and a 
persistent advocate of this case. 

The committee is glad to have heard you and we appreciate your 
statement. 

Mr. Hotman. Thank you, sir. 

(The prepared statement of Mr. Holman is as follows:) 


STATEMENT OF VIEWS BY FRANK E. HOLMAN REGARDING CONSTITUTIONAL AMEND- 
MENT RELATIVE TO TREATIES AND EXECUTIVE AGREEMENTS 


PRELIMINARY 


By way of introducing myself, my name is Frank E. Holman, age 69, a lawyer 


from Seattle, having practiced law nearly 44 years (biographical sketch at- 
tached). I have never been active in partisan politics or been a candidate for 
political office. It should also be made clear that in the efforts I have made 
and am making to alert the American people to the dangers of treaty law and 
the need for a constitutional amendment to protect American rights (State and 
individual), I represent no organization and am being paid no compensation 
by way of fees or otherwise. In coming here I am paying my own expenses. 
I should also state that although I have been a member of the American Bar 
Association for many years and active in its affairs, I speak here as an indi- 
vidual and not officially for the American Bar Association. 

My views regarding the increasing need for a constitutional amendment are 
set forth in a recent pamphlet, which, with your leave, I would like to file for 
such consideration as the members of the committee may care to give it. This 
pamphlet is entitled, “The Increasing Need for a Constitutional Amendment 
on Treaties and Executive Agreements,’ published this year. I suggest that 
it be printed in the record of the hearings. 

For the immediate convenience of all members of the Senate Judiciary Com- 
mittee I am furnishing 15 copies of this pamphlet, also 15 copies of this state- 
ment of views from which I am testifying, and 5 extra copies for the staff. 

In 1944 with the early termination of World War II expected, the American 
Bar Association created a special committee to study the proposals for ithe 
organization of the nations for peace and law. This committee has had a 
continuous existence since that time and done a great amount of research. 
Annually and semiannually it has made a formal report of its findings and 
recommendations to the house of delegates of the American Bar Association. 
All these reports are in printed form and copies are available. I was a mem- 
ber of this committee from its creation in 1944 until my election to the presi- 
dency of the American Bar Association in September 1948. 

After the organization of the United Nations in 1945, the name of the com- 
mittee was changed to the committee on peace and law through the United 
Nations. Its functions and purposes remained the same. Mr. Alfred J. Schweppe, 
of Seattle, is presently committee chairman, and its other members are: Judge 
Orie L. Phillips of Denver, Colo.; Mr. Eberhard P. Deutsch, New Orleans, La. ; 
Dr. George A. Finch, Washington, D. C.; Mr. Vermont Hatch, New York City: 
Mr. J. Cleo Thompson, Dallas, Tex., and Mr. Edward H. Jones, Des Moines, Iowa. 

This committee has devoted years of eee study to the need for a consti- 
tutional amendment to protect American rights against the dangers of treaties 
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and executive agreements and has given serious thought to the text of an appro- 
priate constitutional amendment to accomplish this objective. The members of 
this committee have reached the conclusion (in which I join) that a constitu- 
tional amendment is both necessary and proper to control what may be termed 
the present omnipotence of treaty law (meaning both treaties and executive 
agreements ). 

The question naturally arises, how does a practicing lawyer in the far western 
part of the United States first get interested in a matter of this kind which, on its 
face, seems only to concern international law and foreign policy. 

In 1948, shortly before I became president of the American Bar Association, 
yarious persons connected with the Human Rights Division of the United Nations 
began making public pronouncements that this international Commission on Hu- 
man Rights intended to invade the field of domestic law and by and through the 
treaty process to establish a supernational supervision over the relationship of 
each nation to its own citizens. 

The Director of the Division of Human Rights of the U. N., Mr. John P. 
Humphrey, in an article in the January 1948, issue of the Annals of the American 
Academy of Political and Social Science, stated that what the Commission was 
proposing constituted an intervention in matters within the domestic jurisdiction 
of the member states. He disclosed the whole revolutionary nature of the pro- 
gram by boldly stating: 

“What the United Nations is trying to do is revolutionary in character. Hu- 
man rights are largely a matter of relationships between the state and individ- 
uals, and therefore a matter which has been traditionally regarded as being 
within the domestic jurisdiction of states. What is now being proposed is, in 
effect, the creation of some kind of supernational supervision of this relationship 
between the state and its citizens.” 

It seemed to me that such a program had serious implications with respect to 
the American form of government, for in the United States laws affecting the 
citizens’ life, liberty and property are passed by established agencies of repre- 
sentative government, to-wit: by the Senate and House of Representatives or by 
the State Legislatures, whereas the proposal involved in the international bill-of- 
rights program as stated by Humphrey was that the fundamental rights and 
liberties of the citizens of this country, and the definition of such rights, might 
in the future be declared and in effect legislated for them, without their having 
any voice about it, either by their own votes or through the votes of their duly 
elected representatives. This was such a dangerous, far-reaching and revolu- 
tionary change in our processes of constitutional government that it seemed its 
importance and significance ought to be called to the attention not only of 
lawyers but to the attention of the public generally. I thereupon concluded that 
among the most important issues facing the bar and the American people were 
the legal and constitutional issues involved in the various aspects of the proposed 
international bill-of-rights program. 

The views now herein expressed are in summary form the result of 7 years of 
study devoted to this problem of treaty law. 


I. NEED FOR A CONSTITUTIONAL AMENDMENT 


In order to understand the dangers of treaty law to the United States and 
its threat to American rights and to the American form of government it is 
appropriate to review briefly the nature of the American form of government as a 
constitutional republic and as a government of delegated powers only. 

Until the adoption of the United States Constitution, never before in the course 
of history had any government anywhere been organized on the principle that 
the people as individuals are endowed by their Creator with certain inalienable 
rights as to life, liberty and property, including the right to local self-govern- 
ment, and on the principle that these rights are inherent in the individual citizen 
and are not a grant from government. Theretofore in history we had frequently 
heard of the divine right of kings, but never of the divine rights of the people. 
Governments had accorded freedom to the individual citizens and local self- 
government to the people only when forced to do so or if the sovereign for the 
time felt so inclined. The previous concept of the scope and power of a national 
government was that it had inherent powers of its own and might grant to or 
Withhold rights from the individual citizen, as it saw fit. But by our Constitution 
and by our Bill of Rights only certain specific and limited functions were con- 
ferred upon the officials of our National Government. It was to be a gov- 
ernment of delegated powers and the people by the Constitution and Bill of 
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Rights forbade and intended to forbid the Federal Government from doing any- 
thing not authorized by the Constitution or not permitted under the prohibitions 
of the Bill of Rights. Although Gladstone said “it (the Constitution) was the 
greatest instrument struck off by the mind of men at one time” and Lord Bryce, 
probably the greatest student of government of his generation, declared the Amer- 
ican Constitutional Convention was “the greatest body of men that ever sat in a 
single chamber,” the Constitution was not in all respects a perfect instrument. 
Provision was made for its amendment from time to time as the country’s needs 
and new conditions might require. As of now, 22 amendments have been added 
to the Constitution. 

We know that even the framers of the Constitution were in disagreement on 
certain points both of substance and of language and that compromise was re- 
sorted to in order to get an instrument of constitutional government eompleted 
and adopted. This was particularly true in connection with the provisions re- 
garding the treaty power. It was recognized that the present supremacy doctrine 
of article VI might require amendment (American Bar Association Journal, Sep- 
tember, 1951, p. 659). Article VI, as you know, contains the broad provision that 
in addition to the Constitution and the laws made in pursuance thereof, 

7 All treaties made, or which shall be made, under the authority of the 
United States, shall be the supreme law of the land ; and the judges in every State 
shall be bound thereby, any thing in the Constitution or laws of any State to 
the contrary notwithstanding.” 

In the early years of the Republic and practically until the organization of the 
United Nations, this treaty supremacy doctrine posed no great threat to Ameri- 
can rights and the American form of government because treaties were con- 
fined to their traditional purposes and were used for such matters as the settle- 
ment of some pending dispute between nations or to make alliances or to termi- 
nate wars or to deal with commercial and trade relations. Furthermore, they 
were negotiated and also drafted by experts who understood the law and lan- 
guage of treatymaking and who were appointed for the negotiation of a particu- 
lar treaty between nations which actually involved some particular international! 
dispute or a particular matter or matters under settlement. Historically and 
originally as both the Jeffefsonians and the Hamiltonians agreed, when clause 
VI was written into the Constitution, its treaty provisions were not intended to 
be used for changing domestic law for the citizens of this country or to be used 
for changing our form of government. Jefferson put the matter thus: 

“By the general power to make treaties, the Constitution must have intended 
to comprehend only those objects which are usually regulated by treaties, and 
cannot be otherwise regulated. Jt must have meant to except out all those rights 
reserved to the States; for surely the President and the Senate cannot do by treaty 
what the whole Government is interdicted from doing in any way.” [Italic 
supplied.] (Jefferson’s Parliamentary Practice, p. 110, note 5; See also Jeffer- 
son's Works, Vol. III, p. 135 setting forth Jefferson’s and Madison’s views.) 

Even Hamilton, the great Federalist said, (the Federalist, No. 75) : 

“The power of making treaties * * * relates neither to the execution of sub- 
sisting laws nor to the execution of new ones. * * * Its objects are contracts 
with foreign nations, which have the force of laws but derive it from obliga- 
tions of good faith. They are not rules prescribed by the sovereign to the subject 
but agreements between sovereigns and sovereigns.” 

Now under the broad grant of power to the Economic and Social Council under 
the Charter of the United Nations, the Economic and Social Council, whose 
members have highly diverse concepts of law and government as well as of eco- 
nomics, can propose practically any kind of a treaty—worldwide as to scope and 
as to parties and all-comprehensive as to subject matter. The Council or its 
commissions may sit continuously and think up new proposals in the form of 
declarations, treaties, and pacts dealing with the internal affairs of all nations 
as to any economic, social, humanitarian, educational, cultural, or health matter. 
The power of the Economic and Social Council rests on the grandiose theory 
that world peace may be achieved if somehow economic, social, humanitarian, 
educational, cultural and health conditions are by treaties put on an expressed 
equality throughout the world, even though to do so may bring the more advanced 
nations down to the level of the backward nations—in rights—in legal concepts 
and in form of government as well as in economics and in other internal affairs. 
Under this grandiose grant of power to this particular agency of the United Na- 
tions. the “humanitarians” in the Economic and Social Council immediately went 
to work to reform and to remake the world by trying to provide through declara- 
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tions, treaties, pacts, and conventions how each and every nation should conduct 
its internal affairs. 

One of the first documents produced under this program of worldwide reform 
was the so-called Declaration of Human Rights, approved by the United Nations 
Assembly in Paris in December 1948. This declaration, among other things, is 
a complete blueprint for socializing the world, including the United States. 
Article 23 provides that everyone has the right to just and favorable conditions 
of work and to protection against unemployment and that everyone has the 
right to just and favorable remuneration. Parenthetically, why should anyone 
be entitled to anything more than “just” remuneration? How much more than 
“just” may be claimed under the vague word “favorable”? Favorable in addi- 
tion to just could only work a disfavor or an injustice to the other party to an 
agreement. Article 24 provides that everyone has the right to rest and leisure 
and periodic holidays with pay. Article 25 provides that everyone has the 
right to food, clothing, housing and medical care and necessary social services 
and the right to security in the event of unemployment, sickness, disability, 
widowhood, old age without any provision that he shall work for it or help estab- 
lish a fund to pay for it. Put these, or similar pronouncements in treaty form, 
ratified only by two-thirds of the Members of the Senate present and voting, and 
you have by a few pages of treaty language transformed the government of 
the United States from a Republic into a completely socialistic state. 

The declaration contains a goodly number of other provisions adversely affect- 
ing our system and concept of constitutional government and also our own 
internal affairs. For example, our Federal Constitution provides that nobody 
shall be elected to the office of President except a natural-born citizen of the 
United States. The Declaration on Human Rights (art. 21, sec. 2) provides 
“Everyone has the right to equal access to public service in his country.” This 
would make Harry Bridges or any other naturalized citizen eligible to the office 
of President. 

Again, our Constitution vests full power in Congress to control immigration, 
but by article 14, section 1, of the Declaration on Human Rights, everyone has 
the right to seek and to enjoy in other countries asylum from persecution. With 
this incorporated in a treaty the right to asylum would be to all nationals of 
all nations of the world, and what right then would our Congress have, by 
immigration laws or otherwise, to prevent such persons from entering the 
United States? This could mean (if ratified as a treaty) that in times of 
revolution in Mexico or India or elsewhere, thousands of aliens might legally 
claim a right of asylum here. 

Now I understand full well that the declaration was advertised as being only 
a declaration of aspirations and not a legal document. But there immediately 
arose a growing school of thought in the United Nations and elsewhere that 
the declaration was an authoritative interpretation of the economic and social 
provision of the charter which itself has been ratified as a treaty and in this 
respect the declaration and the charter have already had the effect of estab- 
lishing the following extraordinary doctrine, that: 

* * * * once a matter has become, in one way or another, the subject of 
regulation by the United Nations, be it by resolution of the General Assembly or 
by convention between member states at the instance of the United Nations 
that subject ceases to be a matter being essentially within the domestic juris- 
diction of the member States. As a matter of fact, such a position represents the 
official view of the United Nations, as well as of the member states that have 
voted in favor of the Universal Declaration of Human Rights.” (Moses Mos- 
kowitz, member of the United Nations staff, American Bar Association Journal 
of April 1949, 285). 

Iiven before the advent of the United Nations, under the supremacy clause of 
the Federal Constitution, treaties without legislation by the Congress or any 
State legislatures were held by the courts to establish domestic law for the people 
of this country. A case in point is the Warsaw Convention. This convention, 
relating to international air transportation, was approved by the Senate several 
years before the United Nations was heard of. This treaty deprives American 
citizens of their full and proper right to trial by jury. In the fine print of the 
Warsaw Convention there is a provision limiting the tort liability of interna- 
tional air carriers for personal injuries or death of passengers in aircraft dis- 
asters to the sum of 125,000 gold francs. Even the gold franc, fluctuates in 
value from time to time, but in no event does an American citizen or the widow 
and family of such citizen recover more than 125,000 francs, which at the time 
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of the Lee case in New York was equivalent to about $8,300, in American money, 
a ridiculously inadequate sum as the maximum of recovery in a death case due 
to negligence. 

This Warsaw Convention, being a treaty, has been held to be the supreme law 
of the land and to override State law and policies. Garcia v. Pan American 
Airways (1945, 55 N. Y. S. (2d) 317, affirmed 295 N. Y. 852, 67 N. E. (2d) 257); 
Lee v. Pan American Airways (1949, 89 N. Y. S. (2d) 888, 300 N. Y. 761, 89 N. E, 
(2d) 258), certiorari denied (339 U. 8S. 920). 

Why should the United States not be on the same basis as Canada and England 
as to the effect of such treaties with respect to domestic law? It is the settled 
law in Canada and England and most other countries in the world that a treaty 
that has not been implemented by legislation cannot be a source of legal obliga- 
tions affecting private rights. Lamont J. stated this principle clearly in the 
Arrow River case (Canada (1932) S. C. R. 495, at p. 510; (1945) 2 D. L. R. 250, 
at p. 260) : 

“Without the sanction of Parliament, the Crown cannot alter the existing law 
by entering into a contract with a foreign power * * *. Where, as here, a treaty 
provides that certain rights or privileges are to be enjoyed by the subjects of 
both contracting parties, these rights and privileges are, under our law, enforce- 
able by the courts only where the treaty has been implemented or sanctioned by 
legislation rendering it binding upon the subject.” 

For other cases in Canada and England see Canadian Bar Association Review 
1951, page 969. 

A clear illustration of the effect of treaty law influencing the court decisions 
with respect to wholly internal American law occurred on June 16, 1952, in the 
State of Idaho where Judge Preston Thatcher of the sixth circuit at Blackfoot 
ruled that the United Nations Charter takes precedence over State law. So when 
an attorney undertook to ask the wife of the defendant in a boundary-line case 
if her husband was a citizen of the United States at the time of marriage, to 
show that if he was not he could not own land under Idaho law, Judge Thatcher 
ruled that the United Nations Charter superseded the Idaho alien land law. 

Perhaps the most outstanding and most alarming example of the effect of 
treaty law on our domestic law and on our own Constitution and upon the 
thinking of our judges is to be found in the opinion of the former Chief Justice 
of the United States in the decision dealing with the President’s seizure of pri- 
vate property in the famous Steel Seizure case (Youngstown Sheet & Tube Co. 
v. Sawyer, 548 U. S. 579). The Chief Justice, in his dissent, advanced the 
doctrine that the United Nations Charter and other international treaties and 
commitments and statutes implementing these treaies contributed to give the 
President of the United States authority to seize private property which authority 
is nowhere granted to him by the Constitution. 

The Chief Justice argued that when the charter was adopted this country 
thereby accepted “in full measure its responsibility in the world community” and 
an obligation “for the suppression of acts of aggression.” Consequently, when 
the United Nations called upon its members.“to render every assistance” to repel 
aggression in Korea the President was thereupon authorized to take every action 
to render that assistance. The Chief Justice stated : 

“Our treaties represent not merely legal obligations but show congressional 
recognition that mutual security for the free world is the best security against 
the threat of aggression on a global seale.” 

In other words, acting under the charter and subsequent international com- 
mitments, the President has powers not granted to him by the Constitution but 
even denied to him by the Constitution. For, among other things, under section 
8 of article I of the Constitution the Congress has the sole power to declare war 
and to raise and support armies and to provide and maintain a Navy; and under 
the fifth amendment no person is to be deprived of life, liberty or property with- 
out due process of law; nor is private property to be taken for public use with- 
out just compensation. 

The Chief Justice succeeded in getting two other members of the Supreme 
Court to join him in this extraordinary doctrine whereby he treated the United 
Nations Charter and other international commitments as superior to the Con- 
stitution of the United States. If two additional members of the Supreme Court 
had adopted the same view, the United States would, in effect, then and there 
have ceased to be an independent Republic and we would have been committed 
and bound by whatever the United Nations does or directs us to do. We would 
have had a full-fledged world government overnight, and this in my opinion may 
happen under so-called treaty law unless a constitutional amendment is passed 
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protecting American rights and American law and American independence 
against the omnipotence of treaties. Certainly if the American people are to 
espouse world government—they should at least have the opportunity of doing 
so knowingly. Neither this nor any other fundamental change affecting their 
government should be imposed upon them by indirection. 

There has been a vigorous effort to deny the dissenting opinion of the Chief 
Justice in the Steel Seizure case was based on treaty law, and in the Congres- 
sional Record of February 3, at page 1163, Senator Hayden took occasion to make 
a strong attack against the writer and against Dr. Clarence E. Manion, ex-dean 
of law, University of Notre Dame, and Ray Murphy, past commander of the 
American Legion, for allegedly misrepresenting the legal effect of the dissenting 
opinion of Chief Justice Vinson and Justices Reed and Minton in the Steel case. 

This criticism was answered in detail by the official report of the American 
Bar Association’s Standing Committee on Peace and Law Through United 
Nations of March 1, 1954, at page 29. 

Any fair analysis of the decision will disclose that the Chief Justice rested his 
opinion in substantial part squarely on the duty of the President to faithfully 
execute treaties. His theory was that if there was no applicable legislation by 
which President Truman was bound, still under the constitutional duty to 
take care that the laws be faithfully executed, the President had the duty faith- 
fully to execute the United Nations Charter and the NATO Treaty. The Chief 
Justice drew no distinction between the President’s power in external and inter- 
nal affairs whereas Mr. Justice Jackson, in this concurring opinion (footnote 2) 
clearly indicated that the majority recognized internal and external affairs as 
being in separate categories, and of course the right to own property and be se- 
cure in its enjoyment within the United States as clearly an internal affair. 

Mr. Dulles, in his speech at Louisville, Ky., before a regional meeting of the 
American Bar Association in April 1952, summed up the whole matter of the 
dangers of treaties under the present supremacy clause of article VI of the 
Constitution. He there stated: 

“The treatymaking power is an extraordinary power liable to abuse. Treaties 
make international law and also they make domestic law. Under our Constitu- 
tion treaties become the supreme law of the land. They are indeed more su- 
preme than ordinary laws, for congressional laws are invalid if they do not con- 
form to the Constitution, whereas treaty laws can override the Constitution. 
Treaties, for example, can take powers away from the Congress and give them to 
the President ; they can take powers from the State and give them to the Federal 
Government or to some international body and they can cut across the rights 
given the people by the constitutional Bill of Rights.” [Italics supplied. ] 

This warning by Mr. Dulles gave impetus to the growing demand for a con- 
stitutional amendment to protect American rights and the American form of 
government against the dangers of treaty law. No other statement or argu- 
ment of any kind should be necessary for those who want to preserve American 
rights, the American form of Government and American independence. 

Under the American theory of Government, our basic individual rights belong 
to the American people as safeguarded by the Constitution. They are retained 
by the people even as against the Government itself and ought not to be subject 
to modification through the use of the treatymaking process. Our own Bill of 
Rights forbids the Congress to change our basic rights but as the Constitution 
now stands, it does not prevent our basic rights from being changed by a treaty 
made by the treatymaking agency which consists only of the President and two- 
thirds of the Senators present and voting. This is the loophole in the Constitu- 
tion that we now face and through which the internationalists propose to move 
and by treaty law change and level out our American rights (both State and indi- 
vidual) and thereby change our form of government. The new school of inter- 
nationalists say a treaty can be made on any matter which international opinion 
deems to be of international concern and that human rights, social, economic, and 
political are of international concern. (American Bar Association Journal, April 
1949, p. 283). This new concept has led our State Department to say officially 
that “There is no longer any real difference between domestic and foreign 
affairs’. (State Department Publication 3972—Foreign Affairs Policy Series 
-6 released September 1950). Because'of this declaration by the State Depart- 
ment and declarations by United Nations representatives like Mr. Humphrey and 
Mr. Moskowitz and others, article 2, paragraph 7 of the charter, that nothing con- 


tained therein shall authorize the United Nations to intervene in domestic affairs 
becomes meaningless. 
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With this broad picture of what is going on in the international field, certain 
specific questions need to be answered : 

1. How far can a treaty affect or nullify the provisions of a State constitu- 
tion? A treaty may completly nullify a provision in a State constitution and 
without the people of a State having any voice in the matter directly or through 
their State legislature, because under article VI of the United States Constitu- 
tion a treaty is the “Supreme law of the land * * * anything in the Consti- 
tution or laws of any State to the contrary notwithstanding.” No informed 
lawyer will dispute this point. (Santovincenzo v. Egan (284 U. 8. 30) ; Valen- 
tine v. U. S. (299 U.S. 5).) 

2. How far can a treaty affect or nullify a state statute? The answer is the 
same. It may, and for the same reason. No informed lawyer will differ on this 
point because it is specifically covered by article VI. 

3. How far can a treaty affect or nullify the decision of a State supreme court? 
The answer is the same. A treaty may nullify a State supreme court decision. 
No informed lawyer will dispute this because it also is specifically covered by 
article VI. 

4. How far can a treaty affect or nullify existing Federal legislation on the 
same subject? The answer is the same. See U.S. v. Reid (C. A. 9, 73 F. (2d) 
153, 155), where the court said: 

“It is doubtful if the courts have power to declare the plain terms of a treaty 
void and unenforceable * * *” 

See also U. S. v. Thompson (258 Fed. 257, 260), where the court said: 

“The power to make treaties has been frequently before the Supreme Court, 
and there is not a single instance in which a treaty has been declared 
unconstitutional * * *” 

5. Can a treaty amend or override the United States Constitution and Bill of 
Rights, and if so, to what extent? Under the logical application of Missouri vy. 
Holland (252 U. S. 416) it can. This will be discussed later, because upon this 
point there is disagreement among lawyers. But it should be pointed out in 
passing that if a treaty can amend or override the Constitution of the United 
States, then a treaty can: 

(a) Change our form of government from a Republic to a socialistic and com- 
pletely centralized state. 

(0) It can put us into a world government without the people either directly 
or through the Congress passing on the question. 

(c) It can increase the powers of the Federal Government at the expense of 
the States. For example, in the so-called field of civil rights, a treaty can do 
what the Congress has heretofore refused to do. The Congress has to date re- 
fused to enact the civil-rights program. To get around this, in spite of Congress, 
President Truman’s Committee on Civil Rights in 1952 proposed that the Human 
Rights Commission of the United Nations incorporate the President’s program in 
treaty form and thus circumvent the Congress (Civil Rights Committee Report, 
par. 10). 

(d) A treaty can seriously affect our basic individual rights as, for example 
the right of a citizen to be tried in American courts and under the protection of 
due process. This was openly asserted in the report of the section of interna- 
tional comparative law to the house of delegates of the American Bar Associa- 
tion in February 1952, where it was stated : 

“So far as the requirement of indictment by grand jury and trial by jury 
are concerned, these apply only to trials in the Federal courts, and can have 
no application to an international court set up by a group of nations in the 
exercise of their treatymaking power * * * there is no reason why such 
courts may not be created in the exercise of the treatymaking power.” 

In other words, it is claimed that under the treatymaking power provision may 
be made for the trial of American citizens abroad, for offenses committed here, 
by methods and in places (see sixth amendment) which the Constitution forbids. 

I will now discuss the question heretofore raised (about which there is some 
disagreement among lawyers) as to whether, under the Holmes doctrine in 
Missouri v. Holland (252 U. 8. 416 (1920)), a treaty can enlarge or amend the 
United States Constitution and bypass the Bill of Rights. 

In earlier United States Supreme Court cases it was indicated that a treaty 
may not enlarge or amend the Constitution of the United States. 

In New Orleans v. U. 8. (10 Pet. 662 (1836)), it was held obiter that 
“Congress cannot by legislation, enlarge the Federal jurisdiction nor can it be 
enlarged under the treatymaking power.” This case is sometimes referred to 4s 
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having invalidated a treaty on the foregoing ground but the decision is explain- 
able on other grounds and its reasoning on the treatymaking power is in any 
event in conflict with Missouri v. Holland as will later appear. 

In Doe v. Braden (16 How. 685 (U. S. 1858) ), the Court indicated that the Con- 
stitution was superior to a treaty: 

“The treaty is therefore a law made by the proper authority, and the courts of 
justice have no right to annul or disregard any of its provisions, unless they 
violate the Constitution of the United States. * * *” 

In Hauenstein v. Lynham (100 U.S. 483 (1880) ), although the Court held a Vir- 
ginia statute regarding escheat of alien property had been nullified by an 
American-Swiss treaty, it suggested that there were limitations upon the treaty- 
making power by saying that: 

“There are doubtless limitations of this power as there are of all others arising 
under such instruments; but this is not the proper occasion to consider the 
subject. * * *” 

Following the Hauenstein case and in support of a doctrine of limitations came 
De Geofroy v. Riggs (133 U. S. 258 (1890)). In this case the Court clearly 
indicated that the treatymaking power was not to be treated as unlimited. 

In two earlier cases, Whitney v. Robertson (124 U. S. 190 (1888)), and 
Botiller v. Dominguez (130 U. S. 238 (1889) ), an important limitation was indi- 
cated, to wit: That a treaty may be abrogated by the enactment of a subsequent 
Federal statute clearly inconsistent therewith. Such a limitation would, of 
course, have the salutary effect of preserving in the people, through their elected 
representatives in Congress, the ultimate power of preventing the President, 
with only the consent of the Senate, from making domestic law on a particular 
subject, or supplementing or amending the Constitution of the United States 
over a subsequent enactment by Congress but it would always require a two- 
thirds vote by both Houses as against Presidential opposition. 

Whatever protection the people had, or would have had, under the develop- 
ing judicial doctrine of the earlier decisions regarding proper limitations upon 
the treatymaking power was largely swept away by the broad language of Mr. 
Justice Holmes in Missouri v. Holland (252 U. 8S. 416 (1920)). In this case Mr. 
Justice Holmes held that whereas congressional enactments to be the supreme 
law of the land must be made in pursuance of the Constitution, a treaty is the 
supreme law of the land if made only under the authority of the United States, 
which merely means the President and two-thirds of the Senate present and 
voting. Under the Holmes concept a treaty, unlike a Federal statute, will be 
valid and be the supreme law of the land even though not made “in pursuance 
of the Constitution.” 

The language of article VI requiring a treaty merely to be made under the 
authority of the United Stats, rather than in pursuance of the Constitution, thus 
resulted in the Supreme Court holding that under a treaty Congress may exercise 
legislative powers which it would not have under the Constitution in the absence 
of the treaty and that Congress may pass any legislation under a treaty that it 
deems “necessary and proper” (Constitution, art. I, sec. 8) regardless of 
what may be the constitutional limitations on the Congress apart from the treaty. 
Therefore, the logical result of Missouri v. Holland is that a treaty may both 
enlarge and change the Constitution itself and sweep away State constitution 
and State laws in the process. 

Within a few years after the decision in Missouri v. Holland, supra, before 
the American Society of International Law in 1929 the distinguished former 
Chief Justice Charles Evans Hughes said that there was in the Constitution “no 
explicit limitation” on the treaty power, and that he would “not care to voice an 
opinion as to an implied limitation on the treatymaking power; the Supreme 
Court has expressed a doubt whether there could be any such,” his reference 
being to the expression of doubt in Missouri v. Holland, supra. 

A doubt was also expressed by the United States Court of Appeals for the 9th 
Circuit in United States v. Reid (1934) (73 F. (2d) 153). 

This doubt was further increased by U. S. v. Curtiss-Wright Corp. (1936) (29S 
U. S. 304), declaring that the treaty power does not depend on a grant in the 
Constitution but is an inherent power of the Federal Government, and indicating 
that the treaty power is unlimited. 

It is true that in the case of Asakura v. Seattle (265 U. S. 332 (1924)), the 
Supreme Court in passing and purely as a matter of dicta (for it was not at all 
hecessary for the decision in that case) said that the treatymaking power does 


hot extend “so far as to authorize what the Constitution forbids.” This case 
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(1924), it is to be noted, is the last case which quoted the dicta of the early 
eases to that effect. 

Notwithstanding the judicial dicta of the early cases—and they are only 
dicta—(see American Bar Association Journal, September 1952, pages 735-736) 
that the treaty power cannot “authorize what the Constitution forbids,” it seems 
clear that the Supreme Court, without a constitutional amendment controlling 
the effect of treaties, could hardly do otherwise than sustain almost any type 
of treaty whatsoever. At least it has uniformly done so. 

In fact, the power of the courts to pass on the validity of treaties has been 
doubted from the earliest times : 

“Tf the Court possess a power to declare treaties void, I shall never exercise it, 
but in a very clear case indeed.” (Chase, J., in Ware v. IIylton (3 Dall. 199, 237 
(U. S. 1796) ).) 

Courts have indicated that the power does not exist (Oetjen v. Central Leather 
Co. (246 U. S. 297, 302 (1918)); see also United States v. Reid (73 F. (2d) 
153, 155 (9th Cir. 1934)); that the making of treaties “being an exercise of 
political power” the courts have no “official concern” therewith except as to their 
existence and construction. United States vy. Domestic Fuel Corp. (71 F. (2d) 
424, 430 (1934)); Z. & F. etc. v. Hull (114 F. (2d) 464, 468) (District of Colun- 
bia, 1940), particularly footnote 13. The Supreme Court said in United States y. 
Pink (315 U. S. 208, 222 (1942)): “This Court, speaking through Mr. Justice 
Sutherland, held that the conduct of foreign relations is committed by the Con- 
stitution to the political departments of the Federal Government; that the pro- 
priety of the exercise of that power is not open to judicial inquiry; * * *.” 

The assertion that no treaty offending the Constitution has ever been ratified 
(Chafee, Harvard Law School Record, Feb. 21, 1952, Senate hearings, p. 831) 
overlooks the treaty proclaimed May 22, 1924, between Great Britain and the 
United States permitting transportation of liquor in British ships which had been 
held by the Supreme Court to be “prohibited transportation and importation in 
the sense of the (18th) amendment and the act.” (48 Stat. 1761 (1824); 
Cunard S. S. Co. vy. Mellon (262 U.S. 100 (1923) ), Milliken vy. Stone (16 F. (2d) 
981, 984 (1927) ), cert. den. (274 U.S. 748 (1927) ). 

One writer has said: 


“President Coolidge and the Senate evidently thought that a treaty could 
prevail over at least one amendment.” (Professor Arthur E. Sutherland, Jr., 
of the Harvard Law School, Restricting the Treaty Power, 65 Harv. L. Rev. 
1305, 1819 (1952) .) 


and it should be added, over an unqualified constitutional prohibition. 

Missouri v. Holland, supra, and the subsequent cases above referred to have 
not only nullified the dicta of the older cases in the minds of Federal expan- 
sionists, but have given rise to two remarkable doctrines; (1) the doctrine that 
the treaty power is unlimited, capable even of overriding the Constitution and the 
Sill of Rights, and (2) the “bootstrap doctrine” of Federal power, namely, that 
by its own voluntary act of making a treaty with another nation, the Federal 
Government can, apparently without limit, increase its legislative power at the 
expense of the States. Carried to its logical end, Missouri vy. Holland means 
that, under articles 55 and 56 of the United Nations Charter, dealing with the 
entire gamut of human activity, in the civil, political, social, economic, and cul- 
tural fields, the Federal Government is now one of unlimited powers. 

As already pointed out, it only remained for Mr. John Foster Dulles, the pres- 
ent Secretary of State, to complete the picture as to the omnipotence of “Treaty 
Law” by stating boldly that: “Treaty laws can overrule the Constitution * * * 
and they (treaties) can cut across the rights given the people by the constitu- 
tional Bill of Rights.” 

secause of this grave threat to constitutional government in this country, and 
in order to set at rest this matter of risking what the Supreme Court may do 
under the new concept of “Treaty Law,” it is not difficult to understand why 
the American Bar Association, after several years of consideration and after 
full debate in its house of delegates, concluded that a constitutional amendment 
was necessary to preserve American rights and the American form of govert- 
ment against the dangers of treaties and executive agreements. The form of 
amendment will now be discussed. 
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II. THE FORM OF AMENDMENT 


Any draft of a constitutional amendment to protect American rights (State 
and individual) against the dangers of “Treaty Law” and executive agreements 
should, in my opinion, embody the following purposes and objectives : 

1. Remove any possible doubt that a treaty or executive agreement to be valid 
as domestic law must be consistent with the Constitution and not in conflict with 
it. Give unequivocal constitutional effect to judicial dicta not yet incorporated 
in binding decisions, to the effect that “Congress cannot, by legislation, enlarge 
the Federal jurisdiction, nor can it be enlarged under the treatymaking power,” 
aud that no provision of a treaty which violates the Constitution or which is 
inconsistent with the nature of the Government of the United States or of the 
relation betwen the States and the United States, shall be valid. New Orleans vy. 
United States (10 Pet. 662, 736) ; The Cherokeee Tobacco (11 Wall. 616, 620-1) ; 
Holden v. Joy (17 Wall. 211, 243); De Geofroy vy. Riggs (133 U. 8S. 258, 267); 
and see Asakura v. Seattle (265 U. 8. 382, 341). Any inferences drawn by some 
persons from Missouri v. Holland (252 U. 8. 416), and U.S. v. Curtiss-Wright 
Corp. (299 U. 8. 304, 316-319), that the treaty power is unlimited in any field, 
regardless of the Constitution, should be unqualifiedly negatived by such amend- 
ment, and any doubt on this score be forever set at rest. See also United States v. 
Pink (315 U. S. 208, 233-4). 

2. The amendment should prevent a treaty or executive agreement from be- 
coming internal law in the United States by force of its self-executing terms. 
The amendment should make all treaties non-self-executing so far as domestie 
law is concerned until implementing legislation has been passed. The amend- 
ment should remove the doubt as to whether a treaty is self-executing or non- 
self-executing from the realm of judicial speculation and make the internal 
effectiveness of the treaty within the United States depend exclusively on imple- 
menting legislation. 

As has already been pointed out in this connection, in almost every important 
country of the world except the United States, each country is free to decide 
when and to what extent it wishes to implement a treaty by the passage of legis- 
lation even though such signatory state has agreed generally to enact such legis- 
lation (report of Peace and Law Committee, Sept. 1, 1950, pp. 9-12). 

The United States is the only important country that faces the peculiar legal 
situation (except possibly France and Mexico—which on examination are not 
true exceptions), that when a treaty is ratified by our constitutional process, 
to wit, by the President with the consent of the Senate, its provisions automati- 
cally become a part of the supreme law of the land. Hence, in the United States 
when an international agreement like the United Nations Charter, or the Geno- 
cide Convention or the Covenant on Human Rights, is ratified as a treaty, it may 
supersede every city ordinance, every county ordinance, every State law, every 
State constitution, and every Federal statute on the same subject and under 
the logical result of the Holmes doctrine in Missouri v. Holland, it may enlarge 
and amend the Constitution of the United States, and as Mr. Dulles says, can 
even override the Constitution and the Bill of Rights. 

3. The amendment should limit the language of the decision of Missouri v. 
Holland, supra, by making it clear that in legislating in respect of treaties, Con- 
gress shall have no power which it does not already have under the Constitution. 
The amendment should take care of the broad language in U. S. v. Curtiss-Wright 
Corporation, supra, where the language of the court espouses the theory of un- 
restricted inherent Federal power in the field of international relations. 

4. The amendment should make it inescapably clear that the limitations on 
Congress in the first amendment that “Congress shall make no law” cannot be 
escaped by use of the treatymaking power or by executive agreement under the 
claim that the President and Senate are a separate agency for treatymaking and 
are not subject to constitutional limitations on “Congress” (see report of Commit- 
tee on Peace and Law, Sept. 1, 1950, pp. 40-41. 

Some critics say that any amendment accomplishing the foregoing purposes 
and objectives would prevent the proper exercise of the treatymaking power in 
the international field—that such an amendment would abridge the power of the 
United States to make treaties of commerce, of navigation, and of friendship 
and the power to make many other traditional types of treaties. This argument 
is fully disposed of in the February 1952 report of the Committee on Peace and 
Law, pages 14-17, inclusive, and the matter has been dealt with at greater length 
in an article appearing in the June 1952 issue of the American Bar Association 
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Journal, by Dr. George A. Finch, an eminent authority on treaties and for many 
years the editor of the American Journal of International Law, page 467. — 
Several different drafts of amendments have been proposed. Whatever the 
language used the following are the minimum requirements to protect American 
rights (State and indiyidual) against treaties and executive agreements: 

1. That no provision of a treaty or other international agreement which con- 
flicts with the Constitution of the United States shall be valid. 

2. That no provision of a treaty or other international agreement shall be 
effective as internal law until implemented by appropriate legislation. (This 
merely puts the United States on a par with other nations as to the effect of a 
treaty.) 

It is being asserted, even by some persons in high places, that such a proposal 
for a constitutional amendment on treaties and executive agreements will inter- 
fere with the normal and proper conduct of our foreign affairs and would prej- 
udice our cooperation with other countries in this time of great international 
crisis. This is not so. Neither of these fears is well founded. The fears result 
from a failure to carefully read the proposed objectives of the amendment in 
the light of basic principles of constitutional and international law. (See Ameri- 
can Bar Association Journal, June 1952, p. 467.) 

One overall purpose of the amendment is to give life and effect to section 7, 
article 2, of the United Nations Charter which was intended to preserve and pro- 
tect our American rights and which section has been ignored and nullified by 
the proposals of the United Nations itself. With the adoption of such an amend- 
ment as proposed, the power of the American people over their domestic affairs 
would be reasserted and reestablished. 


PRESIDENT’S POWERS 


Would such an amendment interfere with the power of the President and the 
Department of State to negotiate treaties and other international agreements 
and thus to properly conduct our foreign affairs? No. Such an amendment 
would in no way interfere with the free negotiation of treaties by the President 
and the State Department and their ratification by the Senate. Under such an 
amendment the President would be as free to negotiate as now, and every treaty 
so negotiated, when ratified by the Senate, would be immediately effective as an 
international agreement. Such an amendment would have no restrictive force 
whatever on treaties as international obligations nor on the power of the Presi- 
dent to negotiate them. It would only prevent them from violating the American 
Constitution and prevent them from becoming internal law within the United 
States until implemented by appropriate American legislation. After extended 
hearings the Senate Judiciary Committee of the 83d Congress by a large majority 
so found. 

Would the amendment in any way affect the right of the President as Com- 
mander in Chief to conduct war or to negotiate an armistice or perform any 
other acts rightly belonging to him as Commander in Chief? No. After having 
all the evidence the Senate Judiciary Committee of the 83d Congress by a large 
majority found that such an amendment would not affect in the slightest the 
President’s powers as Commander in Chief. Nor would it affect the rights of the 
President to freely negotiate and the Senate of the United States to freely ratify 
treaties of peace, of international cooperation, or reciprocal trade, or other bene- 
ficial treaties. 

NATURE OF OPPOSITION TO BRICKER AMENDMENT 


What is the general nature of the opposition to the proposal for a constitu- 
tional amendment on treaties and executive agreements? 

One source of opposition seems to be largely based upon the idea that the Amer- 
ican people can trust the Administration now in power not to make any bad trea- 
ties. As a token of the Administration’s good faith, Mr. Dulles testified before 
the Senate Judiciary Committee on April 6, 1953, that the present Administra- 
tion would not press for ratification of the Genocide Convention or a Covenant 
on Human Rights. But he said nothing about abandoning or giving up any of 
the scores of other treaties being considered by the various agencies of the United 
States and the ILO, and other international groups. 

Another source of opposition chiefly comes from the Bar Association of the 
City of New York. This association, through its committees on international 
law and Federal legislation, has published a number of reports in opposition to 
what it calls the Bricker proposals. The last of these reports was published in 
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March of 1955. I believe a country lawyer is credited with having observed that 
if he found the law against him, he talked about the facts; if the facts were 
against him, he talked about the law; if both the law and the facts were against 
him, he talked about the remote past or the distant future; but at all events, 
stayed as far away as possible from the actual present controversy before the 
court. 

In its latest report (March 1955) the Association of the Bar of the City of 
New York chooses to ignore and hence evade the important developments that 
have given rise to the need for a constitutional amendment to control the effect 
of treaties and executive agreements. The argument is in vacuo and dehors the 
present controversy. There is no attempt to consider and analyze the significant 
events, cases, and authoritative pronouncements that have produced the present 
concern regarding treaties and executive agreements. This omission does not 
arise because the report is short. It covers 26 printed pages. 

The report only mentions, in passing, the important cases of Missouri v. Holland, 
and United States v. Pink. It disposes of the former by stating, ‘‘This case has 
been given extended discussion so frequently that detailed repetition is not 
necessary.” It tosses off the Pink case by saying, “This case certainly should 
not give any reality to the fear the President can employ an executive agree- 
ment as a device for executive legislation infringing the individual rights of 
citizens.” 

The report nowhere mentions the following significant developments or events: 

(1) That, on April 26, 1929, speaking before the American Society of Inter- 
national Law, Chief Justice Charles E. Hughes almost prophetically recognized 
the present need for a constitutional amendment when he said: 

“If we take the Constitution to mean what it says, it gives in terms to the 
United States the power to make treaties, it is a@ power that has no explicit 
limitation attached to it, and so far there has been no disposition to find in 
anything relating to the external concerns of the Nation a limitation to be 
implied. 

“Now there is, however, a new line of activity which has not been very notice- 
able in this country, but which may be in the future, and this may give rise to 
new questions as to the extent of the treatymaking power. I have been careful 
in what I have said to refer to the external concerns of this Nation. J should 
not care to voice any opinion as to an implied limitation on the treatymaking 
power. The Supreme Court has expressed a doubt whether there could be any 
such. That is, the doubt has been expressed in one of its opinions.” (Doubt- 
less meaning Missouri v. Holland.) [Italics mine.] 

(2) That Mr. John P. Humphrey, director of the Division of Human Rights 
of the United Nations, declared, in January 1948, that the United Nations Com- 
mission was proposing a revolutionary program as follows: 

“What the United Nations is trying to do is revolutionary in character. Hu- 
man rights are largely a matter of relationships between the state and individ- 
uals, and therefore a matter which has been traditionally regarded as being 
within the domestic jurisdiction of states. What is now being proposed is, in 
effect, the creation of some kind of supernational supervision of this relation- 
ship between the state and its citizens.” 

(3) That in 1948 and continuing since, the United Nations Commission on 
Human Rights and other agencies of the United ations began the promulgation 
of a whole series of conventions, treaties and pacts for the purpose of making 
domestic law for the people of the United States and for the citizens of other 
countries. The Genocide Convention, the proposed Convention on Freedom of 
Information, the proposed Covenant on Human Rights—all contain concepts con- 
a to the American concept of basic rights as set forth in our own Bill of 

Rights. 

It is of the utmost importance to note (which the Association of the Bar of 
the City of New York has not done) that again and again the Human Rights 
Commission has refused to approve the inclusion of a provision in the Covenant 
covering the basic American right to own private property and be secure in its 
enjoyment against its arbitrary seizure by government. This of itself discloses 
and proves the extent to which the Human Rights Commission is controlled by 
Communists and international socialists. On March 3, 1954, the 18-nation Human 
Rights Commission voted to shelve indefinitely all discussion of property rights. 
Under our concept of freedom, no man can be truly free who lacks the right to 


own property and be secure in its enjoyment against arbitrary seizure by 
government. 
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One may properly note in connection with this matter of the right to own and 
enjoy private property as against arbitrary seizure by government that the news 
reports of April 20 state that on that date the Upper House of the Indian Parlia- 
ment, by unanimous vote of all 1389 members present, completed the passage of 
a constitutional amendment giving the legislature rather than the courts the 
right to fix the terms and conditions for the expropriation of private property 
and the amount of payment therefor subject to no right of appeal to the courts, 
The point is, although this right of the legislature to seize private property upon 
its own terms may be a good thing for India where, doubtless, there are large 
estates that need to be rapidly broken up, in the United States, where we have 
millions of small ownerships and where our land ownership has largely devel- 
oped under the acquisition of comparatively small holdings by our citizens, the 
Indian doctrine of arbitrary legislative seizure is contrary to our basic concept 
that private property shall not be taken for public use without due process and 
just compensation. This comparison illustrates the basie difficulty of attempting, 
through the treatymaking process, as the International Commission on Human 
Rights proposes, to put all nations of the world on a so-called equality or uni- 
formity with respect to the citizens’ rights and freedoms. 

The chairman of the United Nations Human Rights Commission, Mr. Charles 
Malik of Lebanon, as early as 1952 had this to say of the Commission’s socialist 
and communist approach to its work: (United Nations Bulletin, Sept. 1, 1952, 
p. 251-253) : 

“IT think a study of our proceedings will reveal that the amendments we 
adopted to the old texts under examination responded for the most part more 
to Soviet than to western promptings. 

“For the second year an unsuccessful attempt was made to include an article 
on the right to own property * * *. The concept of property and its owner- 
ship is at the heart of the great ideological conflict of the present day * * *, 
It seems incredible that in these economic matters, which reflect indeed much 
more than mere economic divergencies, the Western World is so divided itself 
as to be incapable of presenting a common front against communism.” 

(4) That Mr. Moskowitz and other internationalists have announced and re- 
announced the doctrine that whenever a matter is considered by the United 
Nations or any of its agencies it immediately becomes international rather than 
domestic in character. 

(5) That the State Department itself in September 1950, approved this new 
concept of the new school of Internationalists by announcing that “There is 
no longer any difference between domestic and foreign affairs.” 

(6) Meanwhile, we not only had the Pink case (315 U. S. 203), but the Reid 
ease, U. S. v. Reid (C. A. 9) (73 F. (2d) 153, 155), where the court said: 

“Tt is doubtful if the courts have power to declare the plain terms of a treaty 
void and unenforceable * * *” and U. S. v. Thompson (258 Fed. 257, 260), where 
the court said: 

“The power to make treaties has been frequently before the Supreme Court, 
and there is not a single instance in which a treaty has been declared uncon- 
stitutional * * *.” 

(7) Also, we not only have the various treaty proposals of the United Nations, 
but treaty proposals issuing from other international organizations like I. L. 0. 
and UNESCO. 

The fact is there are many such international groups that have grown up 
under “Treaty Law” that now conceive of themselves as in the nature of world 
parliaments to legislate on particular matters for the citizens of the United 
States. Such a delegation of governmental authority is something like the dele- 
gation held unconstitutional by the Supreme Court in connection with the N. R. A. 
Codes, but if done by and through treaties it would appear not to be unconstitu- 
tional. This loophole in the Constitution whereby legislative authority, without 
limitation, can be delegated to international organizations (as Mr. Dulles him- 
self states can be done) in another 25 years may result in the transference to a 
variety of world groups of large segments of legislative authority to make regu- 
lations, laws and codes for the American people in connection with many of their 
concerns—involving a great variety of business, economic, social, educational, 
cultural, and health matters. 

(8) Even before the United Nations, we had conventions like the Warsaw 
Convention containing provisions affecting our domestic law and constitutional 
rights. : 

Many other events and developments could be listed, but it is as naive to omit 
the foregoing events and the official and semiofficial pronouncements of the last 
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or 


25 years in a discussion of the Bricker amendment as it would be to discuss 
the needs and techniques of a war without taking into account radar, nuclear 
weapons, and other recent developments. 

No further argument of the matter ought to be necessary to establish the 
omnipotence of treaty power in the domestic field and its omnipotence over 
the Constitution itself and our Bill of Rights than Mr. Dulles’ own summary 
of the matter already quoted (which summary the report of the committee 
of the Association of the Bar of the City of New York entirely overlooks and 
ignores). This report never actually comes to grips with the events, develop- 
ments, and pronouncements which have given rise to the whole issue of whether 
a constitutional amendment is needed to protect American rights and the Ameri- 
can form of government against the dangers of treaty law. 

In a nutshell the present position of the Association of the Bar of the City 
of New York in its March 1955 report with respect to the Bricker amendment is 
as follows: 

As to section 1, Senate Joint Resolution 1, the report says it is unnecessary be- 
cause it merely states what the law already is. Our reply is that the dicta and 
statements to that effect found in the earlier cases and pronouncements have 
been disavowed by the contrary pronouncements of the courts and of high public 
officials. Witness inter alia Missouri v. Holland, supra, the Curtiss-Wright case, 
supra, the Steel Seizure cases, supra, and such pronouncements as made by Mr. 
Humphrey, Mr. Moskowitz, and Mr. Dulles and officially by the State Department 
in its 1950 Bulletin. 

As to section 2 of Senate Joint Resolution 1, the report asserts that in our 
modern world treaties should and must make internal law and be self-executing. 
Our reply is treaties are not self-executing as to internal laws in most of the other 
important countries of the world. Why then should they be here, where we are 
a government of delegated powers with much of the power over domestic affairs 
reserved to the States or to the people. 

The assertion that in our modern world treaties should be self-executing and 
directly make domestic laws for the people of the United States squares exactly 
with the revealing and amazing editorial statement in the New York Times of 
April 8, 1953, when in speaking of the Bricker amendment it was boldly stated 
that “The resolution (S. J. Res. 1) is dangerous because it forbids any treaty 
that would allow any foreign power or any international organization to control 
the constitutional rights of American citizens within the United States.” [Italic 
supplied. ] 

CONCLUSION 


Gentlemen of the committee, with apologies for the length of my remarks, I 
would like to conclude by stating that it is no mere rhetorical statement to say 
that America faces a great constitutional crisis—one that threatens the very 
foundations of the Republic. Lawyers and laymen and the press are gradually 
rallying in support of a constitutional amendment. The effect of trying to incor- 
porate in an international document the rights and freedoms which American 
citizens enjoy, whether under State or National Constitutions, and to make them 
international rights and matters of international interpretation, and to give 
foreign governments as well as individuals and pressure greups in foreign coun- 
tries the right and opportunity to challenge our own interpretation of our own 
rights and even to challenge our right to the protection of our own courts, consti- 
tutes, in my opinion, not only a grave threat to American rights but an actual 
and present threat to the independence of the United States. The international- 
ists and humanitarians have certainly discovered a loophole in our Constitution. 
As Henry St. George Tucker, a former president of the American Bar Association, 
has well stated, the present treaty clause is a Trojan horse which as about to 
unload its hidden soldiery in our midst. As the peace and law committee of the 
American Bar Association puts it, we need a constitutional amendment that will 
“drive the beast outside the walls without more damage done, and with its 
remaining armored soldiery securely locked within.” 


FRANK E. HoLtMAN, BloGRAPHICAL SKETCH 


Born Sandy City, Utah, January 7, 1886; bachelor of arts, University of Utah, 
1908; Rhodes Scholar, Oxford, England, 1908; bachelor of arts in jurisprudence, 
Oxford, 1910; master of arts, Oxford, 1941 ; admitted Washington Bar, 1911; Utah 
Bar, 1912; instructor in law, University of Utah, 1912-13; dean, Utah Law 
School, 1913-15; chairman, Utah State Board of Bar Examiners; vice president, 
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Utah Staie Bar, 1923; practiced Salt Lake City, 1915-24; practiced Seattle 1924 
to date; admitted United States Supreme Court, 1921; admitted to practice in 
various Western State and Federal courts; senior partner, Holman, Mickelwait, 
Marion, Black & Perkins, Seattle; president, Seattle Bar Association, 1941 ; presi- 
dent, Washington State Bar Association, 1945; chairman, Committee for Revision 
of Washington Corporation Laws; member, American Bar Association since 
1921; member, House of Delegates continuously since 1942; member, Special 
Committee for the Organization of the Nations for Peace and Law, 1944 and 1945; 
member, Special Committee for Peace and Law Through United Nations, 1946 
and 1947; Committee on Jurisprudence and Judicial Reform, 19438; Washington 
committee associated with the American Bar Association committee on “Improv- 
ing the Administration of Justice”; coconvenor, Seattle Regional Conference on 
World Court, 1946; coconvenor, Seattle Regional Conference on Progressive 
Development of International Law, 1947; board of directors, American Bar As- 
sociation Endowment; advisory board of the American Bar Association Journal; 
Committee on Assistance to Lawyers in Devastated Countries, 1949-51; Com- 
mittee on Scope and Correlation of Work, 1950-53; president of the American 
Bar Association, 1948-49; chairman, Alien Enemy Hearing Boards for the 
Western District of Washington; member, National Panel of Alien Enemy Ex- 
aminers; Seattle Armed Forces Advisory Committee; American Society of Inter- 
national Law; board of directors of the Pacific National Bank of Seattle; ad- 
visory board of Seattle Children’s Orthopedic Hospital; honorary member, the 
Order of the Coif; honorary member, Phi Delta Phi (Ballinger Inn and Tillman 
D. Johnson Inn), International Legal Fraternity ; honorary member, District of 
Columbia Bar Association; honorary member, Canadian Bar Association; Mon- 
day Club, Seattle; Rainier Club, Seattle (president, 1950-51). Veterans of 
Foreign Wars Certificate of Merit “for outstanding contributions toward preser- 
vation of our American way of life’ December 20, 1950; Cross of Chevalier of 
the Legion of Honor (France), January, 1951; Marine Corps League Meritorious 
Service Award “in appreciation and gratitude for distinguished service in the 
interests of the United States of America, the United States Marine Corps and 
the Marine Corps League,” September 21, 1951: American Freedom Award, 1952; 
VEW Gold Medal Award, 1953; American Bar Association Gold Medal Award, 
1953 “for conspicuous service in the field of American jurisprudence” ; selected as 
“Seattle’s First Citizen for 1953”; Seattle Bar Association Distinguished Service 
Citation, 1953; William Volker Distinguished Service Award, 1954. 

Senator Bricker. Mr. Chairman, may I ask—the statement of the 
biographical sketch which shows the extent of Mr. Holman’s activities 
and the honors that have been conferred upon him—that it be made a 
part of the record ? 

Senator Kerauver. That has been made a part of the record. Let 
the record show that the Chairman, by way of qualifying Mr. Holman, 
put that statement in. 

Mr. Smithey, at this time do we have any statements that have been 
sent in to us to be included in the record ¢ 

Mr. SmirHey. Senator, we have a number of statements which have 
been submitted for the record. 

Mr. Horman. May I be excused, sir? 

Senator Kerauver. Yes, sir, we excuse you. ; 

Mr. Smrruzy. Do you desire that they all be submitted at this 
time? ‘ 

Senator Keravuver. No. I think we will wait until another session 
to put them in. : : 

The committee will have its next meeting on the morning of May ©. 
We stand in recess until that time. 

(Whereupon, at 5:45 p. m., the subcommittee adjourned, to recon- 
vene at 10 a. m., Thursday, May 5, 1955.) 
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THURSDAY, MAY 5, 1955 


Unitep States SENATE, 
SUBCOMMITTEE ON CONSTITUTIONAL AMENDMENTS 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a. m., in room 424, 
Senate Office Building, Senator Estes Kefauver (chairman of the sub- 
committee) presiding. 

Present : Senator Kefauver. 

Also present: Senator John W. Bricker; Wayne H. Smithey, mem- 
ber, professional staff, Senate Judiciary C ommittee ; Frank B. Horne, 
Legislative Reference Service, Library of Congress. 

Senator Keravuver. The committee will come to order. 

I want to announce that I asked the Legislative Reference Service 
to assign one of their experts on constitutional law to be of assistance 
to any members of the committee and any other Senators who are 
interested in this legislation of Senator Bricker; to be of any assist- 
ance in research or assistance to the committee or to Mr. Smithey, our 
able counsel; and the Legislative Reference Service has assigned Mr. 
Frank Horne, who is very capable, and will be very useful to us, and 
we appreciate your being with us, Mr. Horne. 

Mr. Horne. Thank you, Mr. Chairman. 

Senator Kerauver. If you see any way you can help the committee, 
we shall be glad if you will tell us so. 

We have a long list of witnesses this morning. Our first witnesses 
are Mrs. James B. Patton and Miss Gertrude Carraway, appearing 
together, I believe, for the National Society, Daughters of the Ameri- 
can Revolution. 

Mrs. Patton, you are going to testify first? 

Mrs. Patron. That is right, if you wish. 

Senator Kerauver. We are very glad to have you with us, Mrs. Pat- 
ton. You are the honorary president general and national chairman 
of the national defense committee of the National Society of the 
Daughters of the American Revolution ? 

Mrs. Parron. That is right. 

Senator Kerauver. And you were the national president when ? 

Mrs. Parron. From 1950 to 1953. 

Senator Keravuver. For 3 years, 1950 to 1953. 

Mrs. Patton, where is your home? 

Mrs. Parton. My home is in Columbus, Ohio. 

Senator Kerauver. We are very glad to have you with us. 

Mrs. Parron. Thank you very much. 
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STATEMENT OF MRS. JAMES B. PATTON, HONORARY PRESIDENT 
GENERAL AND NATIONAL CHAIRMAN OF THE NATIONAL 
DEFENSE COMMITTEE OF THE NATIONAL SOCIETY OF THE 
DAUGHTERS OF THE AMERICAN REVOLUTION 


Mrs. Parron. Mr. Chairman—I am sorry I cannot say “members 
of the committee,” also. because you are the only one present. 

Senator Keravver. There will be some other members here eventu- 
ally and they will all read your statement, in any event. 

Mrs. Parron. Our Constitution has a dangerous loophole in it. 
Article VI contains this provision: 

* * * ali treaties made * * * under the authority of the United States, shall 
be the supreme law of the land; and the judges in every State shall be bound 
thereby, anything in the Constitution or laws of any State to the contrary not- 
withstanding. 

When the Constitution was drafted, this og re posed little 
danger. However, our acceptance of the United Nations Charter in 
treaty form, has created new and unforseen dangers. Efforts have 
already been made, as in the steel seizure case, to justify unconstitu- 
tional acts by invoking the treaty status of the U. N. Charter. 

Permanent removal of these dangers is the purpose of the Bricker 
amendment. 

What is the power of treaty law? Congressional laws are invalid 
if they do not conform to the Constitution whereas treaty law can 
override the Constitution. Treaties, for example, can take powers 
away from the Congress and give them to the President; they can 

take powers away from the States and give them to the Federal Gov- 
ernment or to some international body; and they can cut across the 
rights given the people by the constitutional Bill of Rights. 

"The provisions of the Bricker amendment plug the loophole. See- 
tion 2 is the heart of the amendment. It provides that no treaty or 
other international agreement can become internal law except through 
valid laws enacted by elected representatives of the American people. 

Treaty law is a real and clear-cut danger. 

The U. N. Charter is a ratified treaty. The Bricker amendment will 
prevent the Charter from being used as a springboard to world gov- 
ernment. 

There are now some 200 proposed treaties in the hopper of the U. 
and its affiliated agencies. many of which threaten to rob us of our 
traditional American freedom: Of the press, of speech, of assembly, of 
education, rights of labor, of private enterprise, et cetera. 

It is wise to safeguard ourselves against this threat now, while we 
still have a chance. 

Treaty power has already been abused. 

The Status of Forces Treaty places our sons at the mercy of foreign 
laws and courts. They are now denied the legal protection of the 
United States which our servicemen have had for about 150 years. 

Treaty law threatens private property. 


The fifth amendment to the Constitution says flatly that no person 
shall— 


he deprived of life, liberty, or property, without due process of law. 
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The Bricker amendment would automatically throw out any treaty 
or executive agreement authorizing seizure of property without due 
process of law. 

The United States is virtually the only country in the world where 
ratified treaties automatically can become domestic law without legis- 
lative action. The Bricker amendment would correct that unequality. 

The American Bar Association at its 1953 convention in Boston, by 
a wide majority of 117 to 33, supported the adoption of the Bricker 
amendment. 

What group of American citizens is more qualified to evaluate the 
need for this vital legislation than the leading legal minds of the 
Nation ? 

Beware of executive agreements. Even more dangerous than treaties 
are executive agreements not approved by either House of Congress. 
The Supreme Court has held that such agreements become, like treat- 
ies, the supreme law of the land. We must make misuse of power for- 
ever impossible. The Bricker amendment would stop one-man law 
in the United States. 

No administration can guarantee what future administrations will 
do. The patriotism and the protective policies of one administration 
cannot bind future administrative policy. 

Now is the time to plug the loophole in our Constitution. 

Keep in mind that the Bricker amendment, if passed by Congress, 
must still be approved by the legislatures of 36 States before it actually 
becomes an amendment to our Constitution. 

Millions of patriotic Americans have joined hands in this fight 
for constitutional government. The amendment would preserve the 
traditional constitutional separation of powers which has been one 
of the strongest pillars of our form of government, and would prevent 
the continued accumulation of power in a single branch of the Gov- 
ernment, contrary to the spirit and intent of our Constitution. 

The Bricker amendment affects only treaties that are in violation 
of our domestic laws. There are many treaties which do not have 
anything to do with our domestic law and would not be affected by 
the Bricker amendment. 

Thank you. 

Senator Kreravuver. Thank you very much, Mrs. Patton, for your 
statement. 

Mrs. Patton, does the Daughters of the American Revolution advo- 
cate requiring the legislatures of the States to approve treaties before 
they become effective ? 

Mrs. Parron. There should be legislation by the elected representa- 
tives of the people, Senator Kefauver. That is true in every country 
in the world, as I understand it, with the exception of Holland, 
Mexico, and France. It automatically takes place. 

Senator Krerauver. You are aware, of course, that about 30 per- 
cent, or a third of our treaties, under section 2 of the Bricker amend- 
ment, would not become effective unless they were ratified by all of the 
State legislatures, and I just wondered if you advocated that. 

Mrs. Patron. That is true, I know, that some of the State legisla- 
tures would have to pass on the treaties if they were in direct con- 
flict with their laws. But perhaps some of these State legislatures 
would wish to amend their constitutions in order to give their elected 
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representatives of the State in the Congress the right to take care 
of the legislation. 

Senator Krravuver. There is a field that is covered by treaties in 
which Congress does not legislate at all, which is entirely a State 
matter, as to who can inherit property and who can sue in courts. 

Mrs. Parron. That is right. 

Senator Kerauver. So those treaties, in order to become effective 
at all, would have to be approved by 48 State legislatures. 

Mrs. Parron. Do you believe that we would ever have a treaty 
which would pertain to who would inherit property, or divorce laws, 
or anything like that, about which States now have the prerogatives 
to make their own laws? I donot. 

Senator Kerauver. About a third of our treaties are so-called 
treaties of friendship, commerce, and navigation, which do give aliens 
rights in States in reciprocation for their giving us rights in their 
nation, so that all of these would have to be approved by the 48 legis- 
latures to become effective. 

Mrs. Parron. I do not believe that in such innocuous treaties the 
State legislatures would object. 

Senator Krerauver. Anyway, you do advocate requiring approval 
by all of the State legislatures ? 

Mrs. Parron. If it were necessary. 

Senator Krravuver. Well, you are testifying. Now, the lawyers 
say that it is necessary. 

Mrs. Patron. I say, if it were necessary, if it was in opposition to 
the State laws. 

Senator Kerauver. Thank you very much, Mrs. Patton. 

Miss Carraway. 

Miss Carraway. Yes, sir, Mr. Chairman. 


STATEMENT OF GERTRUDE S. CARRAWAY, PRESIDENT GENERAL, 
NATIONAL SOCIETY, DAUGHTERS OF THE AMERICAN REVOLU- 
TION 


Miss Carraway. I am Miss Gertrude S. Carraway, president gen- 
eral of the National Society of the Daughters of the American Revo- 
lution. 

Senator Kerauver. You have been president of the Daughters of 
the American Revolution ? 

Miss Carraway. For the past 2 years, and, I will remain in office 
another year. 

Senator Krravver. You have been reelected president ? 

Miss Carraway. No, sir. The term is for 3 years. 

Senator Keravver. The term is for 3 years? 

Miss Carraway. Yes. 

For myself, personally, as a citizen of the United States of America, 
intensely interested in the protection of our constitutional Republic 
and our American way of life, and also on behalf of the National 
Society of the Daughters of the American Revolution—which at its 
last four annual continental congresses held here in Washington, D. C., 
has strongly endorsed such action—I wish to urge your favorable re- 

ort and the passage by the United States Senate of Senate Joint 
esolution No. 1, familiarly known as the Bricker amendment to the 
Federal Constitution. 
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In my own mind I am firmly convinced and as the official spokes- 
man for more than 182,000 Daughters of the American Revolution, I 
would like to emphasize to you our expressed belief that the adoption 
of the principles of this proposed amendment is necessary for the 
preservation and welfare of our constitutional Republic, for three 
reasons : 

First, such an amendment would carry out and insure the past intent 
of the Founding Fathers of this Government when they drafted our 
immortal Constitution; second, it would keep our three branches of 
Government separate and distinct in the present; and third, it would 
safeguard the future of America. 

As for the first reason, I quote from article VI of the Constitution: 

This Constitution, and the laws of the United States which shall be made in 
Pursuance thereof; and all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the supreme Law of the Land; and the 
Judges in every State shall be bound thereby. 

The intent of the writers and signers of this Constitution is clear. 
They considered the Constitution and the United States laws and 
treaties as our supreme law. They never envisioned that any treaty 
or international agreement would be ratified in variance with our own 
Constitution and laws. Indeed, they wrote explicitly : 

All Treaties made, or which shall be made, under the Authority of the United 
States. 

Yet, certain courts and judges have ruled (erroneously in my 
opinion, though I admit I am a layman) that treaties alone form our 
supreme law, even if they contain unconstitutional provisions. To 
make it crystal clear to all, Senate Joint Resolution No. 1 should be 
adopted so that no treaty or international agreement can supersede 
our Constitution and laws. 

The desire of the Nation’s founders in those early days was spelled 
out more forcefully in the 10th amendment to the Constitution. Mr. 
Chairman, I think this answers the question that you asked Mrs. 
Patton: it is in the Constitution, the 10th amendment. 


The powers not delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively, or to the 
people. 

So in my opinion, although, as I say, I am a layman, if you do not 
have the Hricine amendment, you should amend that provision, which 
is not taken care of unless we do have the Bricker amendment. 

Thus, to assure the original purposes of the Constitution’s drafters, 
it seems essential to clarify anew their stand that the people of the 
United States or their duly elected representatives should have the 
sole right of making our own domestic laws, instead of the possibility 
of having our internal legislation fashioned or enforced under some 
treaty with foreign powers. 

As for my second reason, it is generally agreed that the executive, 
legislative, and judicial branches of our Government are and should 
be separate and distinct, checks and balances being so contrived that 
none can assume too much control. 

Under treaties and international agreements, however, it would be 
easy for the Executive to gain too much power. To my way of think- 
ing, the Executive should execute, not legislate. Under the proposed 
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amendment, the traditional separation of governmental branches 
would be more strictly maintained. 

Perhaps the main argument used against the amendment is that it 
would hinder the executive department’s handling of foreign affairs. 
1 cannot see that its work in international relations would be ham- 
pered, because it could still recommend treaties and international 
agreements which are not in conflict with our Constitution. __ 

Its power should be limited to the confines of the Constitution, to 
prevent the probability of having our internal laws nullified by pro- 
visions of international agreements made by 1 man or 1 department, 
especially when that man or department is supposed to execute or 
enforce the laws, not make them. 

To me it is most significant that the very first section of the very 
first article in our Constitution states : 

All legislative powers herein granted shall be vested in a Congress of the 
United States, which shall consist of a Senate and a House of Representatives. 

And again may I interpolate that if we do not pass the Bricker 
amendment, you should amend the Constitution so that we could take 
care of that amendment, because we would not be following the pro- 
vision that grants all legislative powers to the Congress of the United 
States, not to the executive departments of our Government. 

So instead of meaning a raid on executive powers, it seems to me 
that this amendment would prevent jeopardy of the security of the 
United States and its residents. 

As for my third reason, the adoption of the Bricker amendment 
would safeguard the future of America: I would like to call to your 
attention some of the many pending treaties which, if adopted, would 
clearly violate the provisions and spirit of our Constitution. 

Fortunately, the present administration has announced it has no 
intention of asking for the ratification of such pending treaties or con- 
ventions such as the Covenant of Human Rights, which, if ratified, 
would destroy our constitutional rights of free speech, free press, free 
religion, and the right to own property; or the Genocide Convention, 
which would, if adopted, deprive American citizens of our constitu- 
tional rights of trial by jury and make us subject to the dictates of a 
world court. But, how do we know that some future administration 
might not insist on the passage of these or other such unconstitutional 
doctrines? 

Our Government is established on rule by law, not men; and our 
constitutional liberties should be firmly founded on such principles 
which cannot be violated by the whims or wishes of any human beings, 
perhaps at times unduly influenced by international conditions or 
minority pressures. 

For instance, our United States could, under treaty powers as at 
present recognized, become a vassal province in a world government, 
even though it would not be voted or approved by American citizens. 
Thus, we could lose our individual liberty, system of free enterprise, 
and national sovereignty. Under these treaty powers could be thrown 
overboard our Constitution and our Declaration of Independence. 

The Bricker amendment would safeguard the rights of Americans 
and our duly elected representatives to pass our own domestic legisla- 
tion and retain the sovereignty and independence of action under 
which our country has grown so strong and so great. 





TREATIES AND EXECUTIVE AGREEMENTS 


Why lock the front door and guard it with expensive munitions 
and precious lives, only to have the enemy slip in unchallenged 
through the back door by means of treaty powers which might cir- 
cumvent the liberties and assets of the freest and finest government so 
far devised by mankind ? 

The Bricker amendment should be adopted as quickly as possible. 
It may be later than we think. But it will not be too late, if we lock 
our back door with this constitutional prop. 

With his statement, I wish to file for the official record copies of the 
4 resolutions passed for the past 4 years by the National Society of 
the Daughters of the American Revolution strongly urging the adop- 
tion of this amendment for the protection of our Federal Constitu- 
tion—the greatest document for human liberty in 2,000 years of re- 
corded history. 

Senator Keravver. Thank you very much, Miss Carraway. 

The four resolutions will be filed and printed in the record imme- 
diately following your statement. 

Miss Carraway. Yes. 

(The resolutions referred to are as follows:) 


LAWMAKING BY TREATIES 


Passed April 1952, by the 61st Continental Congress, National Society, Daugh- 
ters of the American Revolution 


Whereas article 6, paragraph 2, of the Constitution of the United States pro- 
vides that a treaty becomes the supreme law of the land; and 

Whereas there now exist many conventions or treaties already passed by the 
United Nations General Assembly, which if granted treaty rights will nullify 
the Constitution of the United States: Now, therefore, be it 

Resolwed, That the National Society, Daughters of the American Revolution, 
urge Congress to adopt Senate Joint Resolution 130 to prevent treaties becoming 
the supreme law of the land. 


LAWMAKING BY TREATIES 


Passed in April 1953, by the 62d Continental Congress, National Society, Daugh- 
ters of the American Revolution 


Whereas treaties, when ratified under the Constitution of the United States, 
become the supreme law of the land : Now, therefore, be it 

Resolved, That the National Society, Daughters of the American Revolution, 
heartily endorse the principles of Senate Joint Resolution 1,’ known as the 
Bricker resolution, which provides a treaty or executive agreement shall become 
effective as internal law in the United States only through the enactment of 
appropriate legislation by the Congress. 


CONSTITUTIONAL AMENDMENT 


Passed in April 1954, by the 63d Continental Congress, National Society, Daugh- 
ters of the American Revolution 


Whereas, under the provisions contained in article VI of the Constitution of 
the United States, treaties when ratified become the supreme law of the land, 
and automatically make laws for the people of the United States without any 
further action by the Congress or the State legislatures ; and 

Whereas an executive agreement, like a treaty, can become the supreme law 
of the land and affect our domestic laws (it was so held by the Supreme Court 


1 Endorsed by 64 Senators. 
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of the United States in United States v. Pink (315 U. 8. 203) ) : Now, therefore, 
be it 

Resolved, That the National Society, Daughters of the American Revolution, 
urge the approval of a resolution to be adopted by Congress recommending an 
amendment to the Constitution of the United States which would prevent any 
treaty or executive agreement from superseding the Constitution of the United 
States. 


LAWMAKING BY TREATY (BRICKER AMENDMENT) 


2assed April 20, 1955, by 64th Continental Congress, National Society, Daughters 
of the American Revolution 


Whereas the Constitution of the United States of America is the greatest 
document for human liberty in 2,000 years of recorded history and, originally 
treaties were intended to be agreements between sovereign nations concerned 
solely with international affairs ; and 

Whereas treaties and executive agreements have been and are now being drawn 
which admittedly endanger American rights, make domestic laws, override the 
Constitution, give congressional powers to the executive branch of the Govern- 
ment, give States rights to the Federal Government or to an international body, 
and cut across our Bill of Rights : Now, therefore, be it 

Resolved, That the National Society, Daughters of the American Revolution, 
urge the immediate adoption of the Bricker amendment which will provide that 
no treaty or other international agreement in conflict with the Constitution shall 
be of any force or effect; and no treaty or other international agreement shall 
become effective as internal law in the United States except by valid legislation 
duly enacted by the elected representatives of the American people. 

Senator Kerauver. We appreciate your and Mrs. Patton appearing 
here today. 

Senator Bricker, do you wish to ask any questions ? 

Senator Bricker. I just want to express my thanks to one of my 
neighbors and another friend for coming down and making a fine 
presentation. I have not had time to read Mrs. Patton’s statement. 

Miss Carraway. Mr. Chairman, if it be in order at this time, I 
would like to leave with your committee a petition favoring the Bricker 
amendment signed by a number of residents of Coronado, Calif. 

It was sent to me by a friend to relay to you. I did not send her 
the blank. She is not a member of the DAR. But, she is a personal 
friend of mine of many years standing, a great patriot and the wife 
of an outstanding patriot. 

She is Mrs. Ralph J. Mitchell, of Coronado, formerly of Washing- 
ton, D.C. Her husband, General Mitchell, now retired, was for many 
years an officer of the United States Marine Corps, assigned to Marine 
Aviation. Some of you gentlemen may know him. He was director 
of Marine Aviation for several years, and during World War II for 
some time had charge of aviation units in the Pacific Theatre. 

Mrs. Mitchell writes she could have obtained far more signatures 
to this petition endorsing the Bricker amendment, if she had only had 
more time. 

Senator Krrauver. It will be filed and printed in the appendix of 
the record, Miss Carraway. 

Miss Carraway. Thank you. 

Senator Kerauver. Thank you very much, ladies. 

Miss Carraway. Thank you. 

Mrs. Patron. Thank you. 

Senator Kerauver. Mr. Philip Perlman, of the Commonwealth of 
Maryland. 
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How are you, Phil? Glad tosee you. 

Senator Bricker. Good morning, Mr. Perlman. 

Mr. Pertman. How are you, Senator? 

Senator Kerauver. Mr, Perlman is a capable lawyer of Maryland, 
and former Solicitor General of the United States of America. 

Mr. Perlman, you have a statement here. Do you wish to have 
your statement printed as if read at this point in the record and 
discuss the matter orally, or do you want to read your statement? 

Mr. Pertman. Whatever is convenient for you. I assumed that I 
would read it, and then any questions that might be asked, I would 
be ready to answer. 

Senator Kerauver. We will follow your wishes in the matter. You 
can read it or we will print it and you can tell us about it, and we will 
ask you questions then. 

Why don’t we print your statement in the record and you summarize 
it? How would that be? 

Mr. Pertman. Allright. Ithink I can save time. 

Senator Keravuver. All right. The statement will be printed in 
the record at this point. 


STATEMENT OF PHILIP B. PERLMAN, FORMERLY SOLICITOR 
GENERAL OF THE UNITED STATES 


(The prepared statement of Mr. Perlman is as follows:) 
Mr. Pertman. This is the third time I have submitted a statement 
to a subcommittee of the Senate Committee on the Judiciary opposing 


efforts to amend the Constitution of the United States, so as to limit 
the treaty power of the United States, and restrict the authority of the 
President of the United States to make executive agreements. 

The first occurred during the 2d session of the 82d Congress, in 
connection with Senate Joint Resolution 130, introduced by Senator 
John W. Bricker, of Ohio, and others (treaties and executive agree- 
ments, 82d Cong., 2d sess., hearings on S. J. Res. 130, May, June 1952, 
pp. 896-421). That proposed amendment to the Constitution became 
known as the Bricker amendment, and every one of its successor pro- 
posals and substitutes has been known popularly as the Bricker amend- 
ment, although the pending version bears little relationship to the first 
one, and, in fact, contains vital provisions previously criticized by 
Senator Bricker himself. Important features of the pending Bricker 
resolution were considered by the Senate, and were rejected by a 
majority vote in the 2d session of the 83d Congress. The resolution 
which came within one vote of the required two-thirds did not ex- 
pressly affect the treaty power. That was the substitute offered by 
Senator George in place of the changes already made by the Senate in 
the committee report, and that report bore little relationship to the 
Bricker amendment as introduced in the 83d Congress—a proposed 
amendment radically different from the Bricker amendment as intro- 
duced in the 82d Congress. 

It should be sufficient for the purpose of this statement merely to 
record the fact that Senate Joint Resolution 130, in the 82d Congress, 
although sponsored by 59 Senators, was not reported out of committee, 
and expired with the 82d Congress. It was opposed by the President, 
and by the State, Justice, and every other interested department and 
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agency of the executive branch of the Federal Government. Neither 

Senator Bricker nor any of the other leading proponents of the pro- 

posed amendment subsequently admitted publicly that any of the 
provisions of Senate Joint R esolution 130 were detrimental, but the 
Br ‘icker amendment introduced in the 83d Congress as Senate Joint 
Resolution 1 was a substantially different proposal, from which a 
number of objectionable features had been eliminated. This resolu- 
tion, sponsored by 64 Senators, was the subject of 14 days of hearings, 
in the months of February, March, and April 1953, during which the 
subcommittee of the Committee on the Judiciar y also considered Sen- 
ate Joint Resolution 43. This latter resolution was introduced by 
Senator Watkins, at the request of the duly authorized spokesmen 
for the American Bar Association. It did not have the approval at 
that time of Senator Bricker, who preferred the provisions of Senate 
Joint Resolution 1 for reasons which he now has seemingly aban- 
doned. It should be emphasized that the attitude of the American 
Bar Association did not represent the views of its own section on inter- 
national and comparative law, with its membership of approximately 
1,000 members of the American Bar Association, and which is the 
group in the American Bar Association best qualified to pass judg- 
ment on the problems involved in any of the versions of the Bricker 
amendment. It should also be stated that all of the 64 Senators who 
sponsored Senate Joint Resolution 1 in the 83d Congress did not 
expressly consent to the use of their names, but that Senator Bricker 
assumed that all 59 Senators who had sponsored Senate Joint Reso- 
lution 130 in the 82d Congress would support the different proposal 
introduced in the 83d Congress, and he obtained 5 more names to add 
to the old list. This situs ition, and the subsequent votes in the Senate 
against the authentic Bricker amendment, are of significance in under- 
standing why, in the 84th Congress, the latest and newest version of 
the Bricker amendment was introduced by Senator Bricker alone, and 
cosponsors are omitted. 

My opposition to Senate Joint Resolution 130 in the 82d Congress 
was expressed as Solicitor General of the United States, representing 
the Department of Justice. My opposition to Senate Joint Resolution 
1 in the 88d Congress was expressed as a private citizen, somewhat 
familiar with the questions presented to the subcommittee, and because 
T am convinced that no amendment of the Constitution of the United 
States to limit the treaty power, or to restrict the authority of the 
President of the United States to make executive agreements in the 
conduct of foreign affairs, is either necessary or advisable (treaties and 
executive agreements, hearings, 83d Cong., 1st sess., S. J. Res. 1, S. J. 
Res. 43, February , March, April, pp. 399-520). And I am here again as 
a private citizen to express my opposition to Senate Joint Resolution 
1 of the 84th Congress, the latest edition of what is known as the 
Bricker amendment. 

Senate Joint Resolution 1 of the 83d Congress did not reach the 
floor of the Senate in the form in which it was introduced. When the 
Committee on the Judiciary of the 83d Congress made its report it 
was learned that a majority of the committee had rejected the Bricker 
amendment as introduced and had substituted a revised version of 
Senate Joint Resolution 43, introduced by Senator Watkins at the 
request of the spokesmen for the American Bar Association. But the 
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revised edition of Senate Joint Resolution 43 came to the Senate floor 
as Senate Joint Resolution 1, and so it, too, became the Bricker amend- 
ment. ‘There were, therefore, at that time three editions of the Bricker 
amendment. But more were still tocome. The committee version was 
not accepted by the Senate. Senator Knowland introduced a com- 
plete new substitute, and Senator Ferguson offered amendments for 
himself, and for Senators Knowland, Millikin, and Saltonstall. 

These were adopted by votes of 62 to 20 (Congressional Record, 
Feb. 15, 1954, p. 1653) ; 73 to 16 (Congressional Record, Feb. 16, 1954, 
». 1696), and 44 to 48 (Congressional Record, Feb. 17, 1954, p. 1822), 
making substantial alterations in the committee version. But the 
debate on the floor of the Senate begun in January continued on almost 
to the end of February. Senator Bricker then made one more effort 
to salvage his proposals to restrict the power to make treaties and 
executive agreements. He did this by submitting still another amend- 
ment to the effect that— 
a treaty or other international agreement shall become effective as internal law 
in the United States only through legislation by the Congress unless in advising 
and consenting to a treaty the Senate, by a vote of two-thirds of the Senators 
present and voting, shall provide that such treaty may become effective as 
internal law without legislation by the Congress. 
This last proposal by Senator Bricker was defeated in the Senate by a 
vote of 50 to 42 (Congressional Record, Feb. 25, 1954, p. 2150). At 
that moment, therefore, the Senate of the 83d Congress by majority 
action had voted out all of the main provisions of Senate Joint Res- 
olution 1 (the Bricker amendment), as introduced, and all of the vital 
provisions of the committee version (the American Bar Association’s 
proposal), except the first section which unnecessarily undertook to 
restate the existing law under which treaties and executive agree- 
ments are subordinate to the Constitution of the United States. The 
only other important matter then left of all the proposed changes in 
the Constitution was the series of Ferguson-Knowland-Millikin- 
Saltonstall substitutes under which (1) no treaty or international 
agreement in conflict with the Constitution shall have any force or 
effect, (2) an amendment to article VI, clause 2 of the Constitution, 
so as to provide that no treaty made after the establishment of the 
Constitution shall be the supreme law of the land unless made in pur- 
suance of the Constitution, (3) provision for a rollcall vote in the 
Senate on the question of ratifying treaties, and (4) the usual 7-year 
period for the legislatures of three-fourths of the States to ratify the 
amendment. : 

The situation after this much of the voting in the Senate of the 
83d Congress was that the various proposed amendments had been 
reduced to the point where, except for procedural matters, the only 
matter left related to the supremacy of the Constitution over ail 
treaties—in brief a proposal to amend the Constitution apparently to 
restate what has always been the law since the Constitution was 
adopted 166 years ago, and what has been proclaimed to be the law 
time and again by the Supreme Court of the United States. 

It should be noted that Senate joint resolution 1, as introduced in 
the 83d Congress by Senator Bricker, provided (sec. 3) that— 


a treaty shall become effective as internal law in the United States only through 
the enactment of appropriate legislation by the Congress. 
62805 16 
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The effect of this would have been to eliminate all self-executing trea- 
ties, and, after a treaty had been ratified by two-thirds of the Senators 
present and voting, to give both the Senate and House a voice in im- 
plementing legislation, or in legislation again stating what had already 
been provided by treaty. There was no provision for particpation by 
the States in the treatymaking process. The version reported by the 
committee provided that “a treaty shall become effective as internal 
law in the United States only through legislation which would be 
valid in the absence of treaty.” This is the “which” clause which has 
been the subject of much debate in and out of Congress ever since it 
received committee approval. Under its provisions the President and 
the Senate would become powerless to negotiate and make a treaty on 
any matter not covered by authority delegated to the Federal Govern- 
ment. If a proposed treaty involved such subjects, then the effective- 
ness of all such treaties would depend on the enactment of legislation 
by the States. The United States, as a Federal entity, would lose an 
important segment of its sovereign authority, and its ability to meet 
other sovereign powers on the world stage on a basis of equality. We 
would, at the very moment in history when the survival of the Nation, 
and the preservation of its basic principles, may depend upon its abil- 
ity to speak for its people with one voice, voluntarily return to the 
chaos and confusion and weakness that existed under the Articles of 
Confederation immediately after the Revolutionary War and prior to 
the adoption of the Constitution of the United States and the Bill of 
Rights embodied in the first 10 amendments. 

But the Senate of the 83d Congress was not through with its con- 
sideration of the changes in the form of government involved in the 
Bricker amendment and in the version appearing in the committee 
report. It was not satisfied even with the seemingly harmless and in- 
nocuous Ferguson-Knowland-Millikin-Saltonstall substitute. It then 
proceeded to abandon every provision which had been accepted in place 
of the Bricker amendment and of the American Bar Association’s pro- 
posals incorporated into the committee report. When the debate was 
over, the Senate substituted for all previous proposals the amendment 
offered by Senator Walter George of Georgia, which provided : 

Section 1. A provision of a treaty or other international agreement which 
conflicts with this Constitution shall not be of any force or effect. 

Sec. 2. An international agreement other than a treaty shall become effective 
as internal law in the United States only by an act ofthe Congress. 

Sec. 3. On the question of advising and consenting to the ratification of a 
treaty the vote shall be determined by yeas and nays, and the names of the per- 
sons voting for and against shall be entered on the Journal of the Senate. 

Sec. 4. This article shall be inoperative unless it shall have been ratified as 
an amendment to the Constitution by the legislatures of three-fourths of the 
several States within 7 years from the date of its submission. 

The substantive provisions are contained in the first two sections, 
the first that any treaty or other international agreement in conflict 
with the Constitution shall have no force or effect, and the second 
that an international agreement other than a treaty shall become effec- 
tive as internal law in the United States only by an act of Congress. 
There was no “which” clause in the George amendment. In fact, as 
previously stated, the vital feature of the George amendment, con- 
tained in the second section, relates to international agreements other 
than treaties, and is confined therefore to engagements entered into by 
the President, and is further limited to such agreements, if any, that 
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may become or affect internal law, whatever that may be construed 
to be. 

The George amendment was substituted for the Ferguson-Know- 
land-Millikin-Saltonstall amendment by a vote of 61 to 30 (Cong. 
Record, Feb. 26, 1955, p. 2235) and on the same day (p. 2251), the 
George amendment failed to receive the necessary two-thirds by a vote 
of 60 to 31, and was rejected. That ended the matter in the 83d Con- 
gress, except that on August 5, 1954, just before adjournment, Senator 
Bricked introduced a new version of the Bricker amendment, Senate 
Joint Resolution 181. 


THE BRICKER AMENDMENT TODAY 


There is pending before this subcommittee Senate Joint Resolution 
1, the senate introduced by Senator Bricker in the first session 
of the 84th Congress on January 6, 1955. This is an identical copy 
of the resolution introduced toward the end of the 83d Congress some 
months after the George amendment failed of passage. The resolu- 
tion proposes a new article, containing four sections, as an amend- 
ment to the Constitution. The first section deals with treaties or 
other international agreements which are in conflict with the Con- 
stitution, and the second section contains a whichless “which” clause 
of precisely the same character as reported by the Senate Committee 
on the Judiciary of the 83d Congress and stricken out on the floor 
in favor of the substitutes offered by Senators Ferguson, Knowland, 
Millikin and Saltonstall (Congressional Record, Feb. 16, 1954, p. 1700 
and Feb. 17, 1954, p. 1822). The third section provides for rollcall 
votes on the question of ratifying treaties in the Senate, and the fourth 
contains the usual provision for a 7-year limitation on the time 
within which the proposed new article to the Constitution must be 
ratified by the States. There is, of course, no objection to the fourth 
section, but there does not seem to be any good reason why the third 
section should be incorporated into the Constitution. The effect of 
this would be to write into the Constitution a provision which should 
be left to the rules of the Senate, where suggestions for appropriate 
action are now pending. Inasmuch as the pending Bricker resolu- 
tion contemplates supporting legislation by both Houses of Congress 
or by the legislatures of the States, or by both, the result of such a 
provision would be to create a constitutional mandate for a rollcall 
vote on the question of ratifying a treaty, but to have no such con- 
stitutional requirements on either House of Congress or on the State 
legislatures on the question of supporting legislation. And, it may 
be asked, if the Constitution of the United States is to be amended 
so as to require a rollcall vote in the Senate on the question of ratify- 
ing all treaties, why not such a requirement on both Houses of Con- 
gress in the cases of the far more important amendments to the Con- 
stitution, and in the matter of legislation vitally affecting the lives, 
liberties, and welfare of the American people? Why should treaties 
be singled out for a constitutional rule on rollcalls, when everything 
else is left to the rules of the Senate and of the House? There does 
not seem to be any adequate answer to these questions, and none ap- 
pears to have been suggested during the debates on the subject in the 
83d Congress. It is fair to believe that nobody would propose that 
the Constitution of the United States should be amended through the 
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long and expensive process provided for the adoption of such amend- 
ments merely to provide for a rollcall vote in the Senate on the rati- 
fication of treaties, so the only possible explanation of its appearance 
in the Bricker resolution is that it was thrown in with proposals for 
substantial changes in order to give the appearance of action to em- 
phasize the importance of treaties, and the procedures under which 
they are considered. But no such action is needed. The Constitu- 
tion is not the place for such details, and if there ever should be any 
serious need for such a step the proposal should be amplified to include 
constitutional amendments, and perhaps other important matters. 
However, there is no reason to labor the subject further. The meat 
of the Bricker amendment is contained in sections 1 and 2, especially 
in section 2. 
SECTION I OF THE BRICKER AMENDMENT 

Section I of Senate Joint Resolution 1 (84th Cong.) now provides 
that— 
a provision of a treaty or other international agreement which conflicts with 
this Constitution, or which is not made in pursuance thereof, shall not be the 
supreme law of the land nor be of any force or effect. 
Section I of Senate Joint Resolution 1, as introduced in the 83d Con- 
gress by Senator Bricker provided that— 
a provision of a treaty which denies or abridges any right enumerated in this 
Constitution shall not be of any force or effect. 
Tt will be noticed that the section as proposed to the 83d Congress 
related to treaties only, and it nullified any provision of a treaty which 


denied or abridged any enumerated right, but was silent as to any right 
not enumerated. As it came from the committee the section was 
changed so as to read: 


A provision of a treaty which conflicts with this Constitution shall not be of 
any force or effect. (Congressional Record, Jan. 27, 1954, p. 825.) 

As it stood after the adoption of the Ferguson-Knowland-Millikin- 
Saltonstall amendment was adopted, it read: 

A provision of a treaty or other international agreement which conflicts with 
this Constitution shall not be of any force or effect. (Congressional Record, Feb. 
15, 1954, pp. 1652, 1653.) 

The phrase “or other international agreement” had been added to 
the committee version, so as to make it apply to agreements made by 
the President as well as to treaties. The George amendment contained 
identical wording (Congressional Record, Feb. 26, 1954, p. 2234). The 
pending resolution changes the language adopted by the Senate of the 
83d Congress somewhat, in that it nullifies not only those provisions of 
treaties in conflict with the Constitution, but also those which are not 
made in pursuance of the Constitution; and it provides that such con- 
flicting provisions shall not be the supreme law of the land, in addition 
to having no force or effect. There is room for much speculation as to 
whether a provision in conflict with the Constitution could still be a 
provision made in pursuance of the Constitution, and as to whether a 
provision not in conflict with the Constitution might still be found 
not to be made in pursuance of the Constitution. There seems to be 
room to argue, as pointed out by the Association of the Bar of the City 
of New York, that the phrase “in pursuance of” might be construed as 
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a requirement that a treaty, to be effective, must. deal only with fields 
over which Congress has power to legislate in the absence of a treaty, 
in other words an indirect substitution of the “which” clause stricken 
out of the committee amendment by the Senate of the 83d Congress. 
Or, it may merely mean that treaties must be entered into pursuant to 
procedure provided by the Constitution. This may mean something 
new or it may mean nothing at all as applied to formal treaties, for 
which a procedure is prov ided in the C onstitution, but when it is ap- 
plied to executive agreements, for which no pr ocedure is provided in 
the Constitution, no one can safely prophesy whether it has any mean- 
ing or whether it will be construed to require that every executive 
agreement, no matter how routine in substance, must be submitted 
to the Senate and await ratification by two-thirds of the Senators 
present and voting. These are but a few of the perplexing puzzles 
involved in the language employed in section I of the pending version 
of the Bricker amendment. There does not appear to be any particul: ir 
basis for criticism of the insertion of the “supreme law” phrase on top 
of the no “force and effect” phrase, except as an example of useless 
redundancy. 

However, if the purported reason for section I is not to promote con- 
fusion as to the meaning of the Constitution, but is simply to assure 
the supremacy of the Constitution over all treaties then no such section 
is needed or is advisable. The Constitution is supreme over all laws 
and all treaties. It always has been. The Supreme Court of the 
United States has — and restated that rule many times. 

New Orleans v. U.S. (10 Pet. 662 (1836) ). 
Doe v. Braden (16 Tow. 635 (1853) ). 

Prevost v. Greneaugx (19 How. 1, 7 (1856) ). 
Cherokee Tobacco Case (11 ban 616 (1870) ). 


Havenstein v. Lynham (100 . 483 (1880) ). 
Head Money Cases (112 U.S. 58 598. 
Chinese Exclusion Case (130 U.S. 581, 600). 


Geofroy v. Riggs (133 U.S. 258, 267). 
United States v. Minnesota (270 U. S. 181, 207 (1926) ). 


One of the best statements on the subject, and which ought to have 
settled the question, occurs in the Head Money cases, where the Su- 
preme Court said: 


A treaty, then, is a law of the land, as an act of Congress is, whenever its pro- 
visions prescribe a rule by which the rights of the private citizen or subject may 
be determined. And when such rights are of a nature to be enforced in a court 
of justice, that court resorts to the treaty for a rule of decision for the case before 
it, as would be a statute. 

But even in this aspect of the case there is nothing in this law which makes it 
irrepealable or unchangeable. The Constitution gives it no superiority over an 
act of Congress in this respect, which may be repealed or modified by an act of 
alater date. Nor is there anything in its essential character, or in the branches 
of the Government by which the treaty is made, which gives it this superior 
sanctity. * * * 


In that same case the Supreme Court made it clear that a treaty, like 
any act of Congress, may be enforced, modified or repealed by the pas- 
sage of acts of C ongress. It said: 


In short, we are of opinion that, so far as a treaty made by the United States 
with any foreign nation can become the subject of judicial cognizance in the 
courts of this country, it is subject to such acts as Congress may pass for its 
enforcement, modification, or repeal. 


These and other unequivocal statements by the Supreme Court seem 
to be accepted as controlling by everyone except the proponents of the 
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Bricker amendment, who profess to fear that Mr. Justice Holmes cast 
doubt on the subject by saying in the opinion of the Supreme Court in 
the case of Missouri v. Holland (252 U.S. 416 (1920) ), that it was 
open to question whether the authority of the United States to make 
treaties means more than the formal acts prescribed to make the con- 
vention. But Mr. Justice Holmes, in that particular statement, was 
discussing the difference in language used in the Constitution to deter- 
mine the status of acts of Congress and of treaties. He was not saying 
anything that indicated that there was no constitutional limit to the 
treaty power. On the contrary, in the very next sentence he wrote: 


We do not mean to imply that there are no limitations to the treaty power ; but 
they must be ascertained in a different way. 


And further on he wrote: 


The treaty in question does not contravene any prohibitory words to be found 
in the Constitution. 

So far, therefore, from raising any doubt that the Constitution is 
supreme over all treaties, and that all treaties in conflict with the Con- 
stitution are null and void, and of no force or effect, the case of Missouri 
v. Holland, the migratory bird case, is itself conclusive authority for 
the supremacy of the Constitution. Yet that case is now being resur- 
rected, 35 years after it was decided, and pictured as the Trojan Horse 
through which the rights and liberties of the citizens may be impaired 
or destroyed, and our form of government changed through the exer- 
cise of the treaty power. 

The contrary is true. There is no legitimate doubt that any provi- 
sion of a treaty in conflict with the Constitution is invalid, and that 
the effort to write an unnecessary formula into the Constitution serves 
but to create new and difficult problems. It may be assumed that 
the United States Senate would not waste its time in considering a 
proposal to amend the Constitution so as to provide that any provi- 
sion of an act of Congress in conflict with the Constitution, or which 
is not made in pursuance thereof, shall not be the supreme law of 
the land nor be of any force or effect. The recent propaganda on 
the subject of treaties cannot change their status in the eye of the 
law, and a self-executing treaty, as the Supreme Court repeated in 
the Chinese Exclusion case is— 
only the equivalent of a legislative act, to be repealed or modified at the pleasure 
of Congress. 

There is, therefore, no sound argument why the amending processes 
of the Constitution should be put into operation merely to restate a 
principle which was firmly imbedded in the organic law of our Nation 
by the Founding Fathers 166 years ago. There is the real danger, 
upon which all opponents of the amendment agree, that the courts 
would not determine that such an amendment was merely declaratory 
of existing law, and might arrive at an interpretation involving 
serious changes in existing law. In fact, as a committee of the sec- 
tion of international law of the American Bar Association reported 
(August 3, 1953), “there are specific indications that section I 1s 
intended not only to restate existing law but to reverse the doctrine 
of Missouri v. Holland that the treaty power is a delegated power the 

roper exercise of which is not forbidden by the 10th amendment. 
Therefore, there is the possibility that if section I of the Bricker 
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amendment becomes part of the Constitution, all that body of law 
contained in the Supreme Court’s decisions relating to the exercise 
of the treaty power by the President and two-thirds of the Senate 
will be destroyed. It is not only the decision in Missouri v. Holland 
that may be affected. It is all the cases, and the principles upon which 
the decisions rest, beginning with Ware v. Hulton (3 Dall. 199), 
decided in 1796, almost 160 years ago. To adopt section I of the 
Bricker amendment may be to change our form of government with- 
out those in authority realizing the extent of the resulting injury to 
the effective conduct of the foreign affairs of the Federal Govern- 
ment. It is submitted that section I of the Bricker amendment should 
be disapproved by the subcommittee. 


SECTION 2 OF THE BRICKER AMENDMENT 


Section 2 of Senate Joint Resolution 1 (84th Cong.) provides that— 


A treaty or other international agreement shall become effective as internal law 


in the United States only through legislation valid in the absence of international 
agreement. 


This seems to mean that, in order to become effective throughout the 
United States, a treaty, after ratification by the Senate, having an 
impact on internal law—assuming that an understandable definition 
of “internal law” will be formulated—can become effective only 
through legislation by Congress in those fields where Congress would 
have power to legislate in the absence of treaty, or through legislation 
by the 48 States in those fields where Congress has no such power. 


The first Bricker amendment (S. J. Res. 130, 82d Cong.) contained 
no provision for participation by the States in the treaty power. The 
related section provided— 

No treaty or Executive agreement shall alter or abridge the laws of the United 
States or the Constitution or laws of the several States unless, and then only 
to the extent that, Congress shall so provide by Act or joint resolution. 
Therefore, treaties affecting Federal or State law would have been 
required, after ratification by the Senate, to be implemented by act or 
resolution of both Houses of Congress. The Bricker amendment as 
introduced in the 83d Congress provided that— 

A treaty shall become effective as internal law in the United States only 
through the enactment of appropriate legislation by the Congress. 

So Senator Bricker, up to this point, continued to urge the idea that 
in addition to ratification by two-thirds of the Senate, both Houses 
of Congress should determine the matter, and that the States should 
not have a voice in the making of treaties. The proposal that treaties 
should become effective as internal law only through legislation which 
would be valid in the absence of treaty, thus including the States, 
came from the spokesmen for the American Bar Association, and 
that proposal, which had met Senator Bricker’s opposition, was 
adoped by the Senate Committee on the Judiciary, and reported to the 
Senate June 15, 1953. Much of the debate in the 83d Congress on 
the committee version of the Bricker amendment revolved around the 
“which” clause. It was, as under the previous national administra- 
tions, opposed by the President of the United States, the Secretary of 
State, the Attorney General of the United States, eminent legal 
scholars, and by leading members of the bench and bar throughout 
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the Nation. It was specifically rejected by the Senate through the 
substitution of the Ferguson-Knowland-Millikin-Saltonstall amend- 
ment, and again through the final substitution of the George amend- 
ment, in which treaties were expressly excluded from the proposal to 
make international agreements effective as internal law only by an 
act of Congress. This brief history of the vicissitudes of section 2 of 
the Bricker amendment is related because it may be of some value to 
the subcommittee to have its attention directed to the fact that (1) a 
similar section was stricken out of the proposed amendment by the 
Senate of the 83d Congress, and that (2) section 2 of Senate Joint 
Resolution 1 (84th Cong.) in its essential features is the American 
Bar Association’s proposal, and is inconsistent with the Bricker 
amendment in the 82d Congress, and the Bricker amendment as intro- 
duced in the 83d Congress, and also repugnant to the views expressed 
by Senator Bricker during previous sessions of Congress. 

The pending version of section 2, as with the committee report in 
the 83d Congress, would divide the treaty power, so far as it may 
involve internal matters, between the President, the Congress, and 
the 48 States, with the States having a veto power wherever they may 
be involved. Senator Bricker merely deleted the words “which would 
be,” and added and substituted the words “international agreement,” 
so as to make it apply to executive agreements as well as treaties. The 
1953 hearings and other publications and reports on file in the Senate 
contain such a great wealth of material opposing any such amendment 
to the Constitution that it would serve no good purpose to repeat here 
the views of authorities which already have been submitted. It should 
suffice to point out that the Bricker amendment would strip the Fed- 
eral Government of its sovereign authority over foreign affairs. The 
Nation could not speak to other sovereign powers with one voice, and 
we would return to conditions worse than those existing under the 
Articles of Confederation before the adoption of the Constitution. 
Those conditions are best illustrated in a letter written to John Adams 
by Thomas Jefferson from Paris on July 7, 1785, in which he pointed 
out that in his opinion the Congress as then established had no power 
over the commerce of the States, but that Congress did have power to 
enter into treaties of commerce, subject to two restrictions (1) that the 
States may impose equal duties on foreigners and citizens, and (2) that 
the States may prohibit the import or export of any goods whatever. 

And Jefferson wrote: 

If Great Britain asks then why she should enter into treaty with us, why not 
carry on her commerce without treaty? I answer, because till a treaty is made 
no consul of hers can be received (his functions being called into existence by a 
convention only, and the States having abandoned the right of separate agree- 
ments and treaties), no protection of her commerce can be given by Congress, no 

cover to it from those checks and discouragements with which the States will 
oppose it, acting separately and by fits and starts. That they will act so till a 
treaty is made, Great Britain has had several proofs, and I am convinced those 
proofs will become general. It is then to put her commerce with us on systemati- 
cal ground, and under safe cover, that it behooves Great Britain to enter into 
treaty. And I own to you that my wish to enter into treaties with other powers 
of Europe arises more from a desire of bringing all our commerce under the 
jurisdiction of Congress, than from any other views. Because, according to my 
idea, the commerce of the United States with those countries not under treaty 
with us is under the jurisdiction of each State separately but that of the coun- 
tries which have treated with us is under the jurisdiction of Congress, with the 
two fundamental restraints only, which I have before noted. 
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The letter in which this statement appears was discovered by Dr. 
Julian Boyd, who is engaged at Princeton University in the publica- 
tion of the Jefferson papers. It is of especial interest because the 
treatymaking provisions in the Constitution are the product of intense 
study and interesting debate, both in the Federal and State conven- 
tions which created and ratified the provisions. In fact, it was dis- 
satisfaction with the practical effect of the treatymaking provisions 
under the Articles of Confederation that was one of the principal rea- 
sons for calling the convention of 1787 to adopt the Constitution still 
in effect. Governor Randolph and James Madison were among the 
leaders in the convention who were emphatically against any par- 
ticipation by the States in the treatymaking power, and the records 
make it certain that it was the intention of the convention in respect 
of foreign affairs to give the Federal Government the full power of 
sovereignty. Practically all of the arguments now being made in be- 
half of the Bricker amendment were considered in 1757—and were 
rejected. 

As I have said in other places, if Jefferson was correct in his view, 
the States, befor. the Constitution was adopted, could make their own 
treaties with countries not under treaties of commerce with the Con- 
federation. But under section 2 of the proposed amendment neither 
the United States nor the States individually could make a binding 
treaty within the area hitherto reserved to the States. At the very 
least, there would be a question on each proposed treaty as to whether 
internal law was involved and, if so, whether Congress could legislate, 
or whether action by the 48 States would be required. And if the 
matter of approving any treaties is left to the States, they again, as 
Jefferson said, will act separately and by fits and starts. What great 
confusion there would be with 48 States, instead of the mere 13 in 
Jefferson’s time, participating in treaty matters no one can accurately 
estimate. And what is stated herein in connection with section 1, 
concerning executive agreements, applies into equal force to section 2. 


CONCLUSION 


There have been six different versions of the Bricker amendment 
(1) Senate Joint Resolution 150, 82d Congress, (2) Senate Joint Reso- 
lution 1, 83d Congress, (3) the committee version, 83d Congress, (4) 
the Ferguson-Knowland-Millikin-Saltonstall version, 83d Congress, 
(5) the George version, 83d Congress, and (6) the Bricker amendment, 
84th Congress. 

The treaty power and the constitutional authority of the President 
to make international agreements have come down to this generation 
from the founding fathers untouched and unimpaired. Experience 
has proved that they have worked wondrously well. Until recently 
the main complaint was that, in the matter of treaties, the Senate has 
been too restrictive, and there have been movements to reduce the num- 
ber of Senators required for ratification. Suddenly, without any 
showing whatever that the treaty power has been or is likely to be 
abused, great propaganda develops to limit the treaty power, and the 
authority of the President to make international agreements. I told 
the committee in 1953 that I believe the people of the United States 
are willing to continue to trust the President and the United States 
Senate to protect their interests in such matters. I cannot believe that 
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the Senate will tell the people of the United States that it is afraid to 
continue to exercise the powers vested in it for 166 years; that it is 
afraid to trust the President of the United States, and that it prefers to 
have this Nation “cower in the dust” rather than face other sovereign 
nations on equal terms in the attempt to solve world problems in these 
difficult times. I cannot believe any of these things, and that is the 
reason I am confident that the Senate will reject the Bricker amend- 
ment—of whatever version or vintage—so completely that all of us will 
be released from worry as to what may happen to this nation if these 
unfortunate efforts to tinker with the Constitution and the form of 
Government should succeed in any degree. 

Senator Kerauver. You are a capable student of this subject. We 
would be glad now if you would tell us what you think about this 
amendment. 

Mr. Prriuman. Senator, as I have said, this is the third time that I 
have appeared before a subcommittee of the Committee on the Judici- 
ary. My first appearance before this committee was at the time when 
I was Solicitor General of the United States, and at that time I filed 
a statement opposing, on behalf of the Department of Justice of the 
United States, the submission of what then was known as Resolution 
No. 130, which was the first so-called Bricker amendment, introduced 
in the 82d Congress. That particular amendment was opposed by the 
then national administration. It was opposed by the Secretary of 
State. It was opposed by the Defense Department. It was opposed 
by the President of the United States and by all of the agencies and 
departments of the Federal Government that were interested or af- 
fected by the subject matter of Senate Joint Resolution 130 in the 82d 
Congress. 

At that time, as you may recall, the resolution was not the subject 
of a report by either the subcommittee or the Committee on the Ju- 
diciary. The session ended without any action on it. 

In the next Congress, the 83d Congress, Senator Bricker and, I be- 
lieve together with 59 Senators, introduced another Bricker amend- 
ment, and it is interesting to note that the Bricker amendment, which 
became known as Senate Joint Resolution No. 1 of the 83d Congress, 
differed substantially from the first amendment that was introduced. 
There were a number of very important changes made, which I be- 
lieve is proof that the matter had not been carefully throught out 
before the first resolution was introduced. 

A number of the objections that were made to the original resolu- 
tion were met in the second one. But the essence of it was still ob- 
jectionable, and it was again opposed in the 83d Congress by the then 
national administration. ce 

In the meantime the political complexion of the national adminis- 
tration changed, but the then President of the United States, who 1s 
the President today, and his Secretary of State and his Attorney Gen- 
eral opposed Senate Joint Resolution No. 1 of the 83d Congress. — 

In that same Congress there was introduced by Senator Watkins, 
of Utah, Senate Joint Resolution No. 48, which incorporated the sug- 
gestions of the American Bar Association, and some of those sugges- 
tions were entirely different from the resolution which had been 
introduced by Senator Bricker together with—well, there were 64 
Senators as sponsors in the 83d Congress. 
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When the Committee on the Judiciary reported, it appeared that it 
had dropped important provisions of the Bricker amendments, Senate 
Joint Resolution No. 1, and substituted Senate Joint Resolution No. 
43, which was the American Bar Association’s proposal. 

But they reported that as Senate Joint Resolution No. 1, and that 
became also the Bricker amendment, although it was not originally the 
bricker amendment, and Senator Bricker himself opposed some of the 
provisions of it. 

Senator Bricker. What was that last statement? 

Please excuse me, Mr. Chairman. 

Mr. Pertman. I said that you were opposed to some of the provi- 
sions of Senate Joint Resolution 43. 

Senator Bricker. No. You said Senate Joint Resolution 1 was 
reported out of the committee. And I supported that fully. 

Mr. Per-man. Senate Joint Resolution 1 was reported out, just the 
title. But your amendment, as introduced, or your resolution as in- 
troduced, had been changed to be consistent in many respects with 
Senate Joint Resolution 43. 

Senator Bricker. That is right. And I supported the report of 
the committee fully in all respects. 

Mr. Pertman. Yes, sir. But it did contain provisions which you 
originally opposed. 

Senator Bricker. I would not say, I opposed; provisions which I 
originally did not have in the amendment. 

Mr. PertMan. I would say, provisions to which you objected. 

Senator Bricker. I would not put it that way. 

Mr. Pertman. I would, Senator. 

Senator Bricker. It does not make any difference one way or the 
other. 

Mr. PertmMan. Well, you were in opposition. You did object to 
certain provisions of Senate Joint Resolution 43. But it did become 
the Bricker amendment, and was reported out as Senate Joint Resolu- 
tion 1, although it was not the Senate Joint Resolution 1 as 
introduced. 

I am just giving a little chronology of the situation. 

Senator Bricker. Mr. Chairman, may I ask just one other thing? 
I do not want any misinformation to go into the record, and I know 
you do not want it. 

But you have one statement here on your second page that certain 
Senators in the 83d Congress did not expressly consent to the use of 
their names, but that Senator Bricker assumed that all 59 Senators 
who had supported Senate Joint Resolution 130 in the 82d Congress 
would support the different proposal introduced in the 83d Congress. 

That is not so, Mr. Perlman, because every man whose name was 
on there cited himself and personally authorized his representation. 

Senator Keravuver. As I understand it, Senator Bricker, every man 
that was on the original Senate Joint Resolution 1. 

Is your point, Mr. Perlman, that after Senate Joint Resolution 1 
was stricken out and a new amendment was written, that every man 
did not expressly assent to his name being on the revised one? Is 
that it? 

Mr. PertMan. No, sir; that is not it. 

Senator Bricker. No. 
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Mr. Pertman. What happened was that Senate Joint Resolution 
No. 130 in the 82d Congress was sponsored by 59 Senators. In the 83d 
Congr ess, Senator Bricker introduced Senate Joint Resolution No. 1, 
to which there were 64 sponsors, and it was stated at the time, and I 
think by Senator Bricker himself, that he had not gone around to 
the original 59 Senators, all of them, but that he had assumed that 
they were satisfied to become sponsors again and had obtained ex- 
pressly the assent of five additional Senators, so that it made 64. 

That was stated at the time, Senator, and the 

Senator Bricker. Now, just for the sake of the record, that was not 
sail by me at the time at all. I introduced it, and as I introduced 
it, Senator Smith came by and said, “You ought to have this sponsored 
by other Senators, also.” 

I announced at the time that it would be open during the day- 
this was 4 o'clock in the afternoon, or something like that—and sey- 
eral even got up during the time of the presentation and Said they 
wanted their names on it. 

Then during the day, until 4 o’clock, there had been, I think 60 
maybe 59 or something like that—and then subsequent to that time 
there were enough to bring it up to 64 that either called me volun- 
tarily on the telephone or met me in the hall or something of that 
kind and asked that their names be put on it, and I made such a state- 
ment in the record, and the 64 names, every one of them voluntarily 
and of his own volition was the sponsor of that amendment. 

So there was no assumption on my part or anybody’s part that since 
they had signed the original one, they would be considered as signers 
of this one. You made that statement once before, and I think I cor- 
rected you over the radio. 

Mr. Peruman. No. I do not think you did correct it, and I have 
not got it with me, but I think I could locate the statement that was 
pr inted in the new spapers at the time. 

Senator Bricker. I do not care what the newspapers said. I know 
what the facts were. 

Mr. Pertman. According to the newspapers, that was the fact. But 
it is not a very important one, because whether they were sponsors 
or not, there was no such number as 64 that even voted for the amend- 
ment when it came up for a vote. 

However, to—— 

Senator Bricker. Now, just to conclude this, Mr. Chairman, I hap- 
pen to know what happened, because I did it, and there is no doubt 
in my mind about it. 

Now, I agree with you that they did not all vote for it when it came 
up to final vote. That ison the record. 

I did not mean to interrupt at all, but I just wanted this clear. 

(The following letter was received for inclusion in the record :) 

UNITED STaTES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
May 17, 1955. 
Hon. Estes KEFAUVER, 


Chairman, Subcommittee on Constitutional Amendments, 
Senate Judiciary Committee, Washington 25, D.C. 
Dear Estes: In the hearings before your subcommittee on Senate Joint 


Resolution 1 of the 84th Congress, Mr. Philip B. Perlman made the following 
statement: 
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“It should also be stated that all of the 64 Senators who sponsored Senate 
Joint Resolution 1 in the 83d Congress did not expressly consent to the use of 
their names, but that Senator Bricker assumed that all 59 Senators who had 
sponsored Senate Joint Resolution 130 in the 82d Congress would support the 
different proposal introduced in the 83d Congress, and he obtained 5 more names 
to add to the old list.” 


When I introduced Senate Joint Resolution 1 of the 85d Congress on January 7, 
1953, I filed a statement which said in part: 

“I regret that I have not had time to consult with the sponsors of Senate Joint 
Resolution 130 concerning the revised resolution just introduced.” 

What the record does not show and could not show, but what actually hap- 
pened is that the resolution was introduced early in the afternoon of January 7. 
Immediately after its introduction, many Senators asked that their names be 
added as cosponsors and I called others to ask if they desired their names to be 
added. By 6 o’clock in the evining, at which time the resolution was sent to 
the Government Printing Office, all of the cosponsors of Senate Joint Resolution 1 
had expressly consented to the use of their names. 


Mr. Perlman could have obtained this information from me or from any of my 
assistants merely by calling my office. For reasons best known to himself, how- 


ever, Mr. Perlman apparently chose to believe that I would appropriate the names 
of my colleagues without their consent. 


I respectfully request that you have this letter printed in the record of the 


hearings of your subcommittee at an appropriate place in the course of Mr. Perl- 
man’s remarks. 


Sincerely yours, 
JOHN W. BRICKER. 

Senator Kerauver. If Mr. Perlman has something or finds some- 
thing that bears on this subject, submit it to the chairman, and we 
will put it in the record. Of course, we have before us here Senate 
Joint Resolution 1 of the 84th Congress. 

Mr. Pertman. Yes. It has nothing to do with what we are con- 
sidering now. I was just giving the chronology of what occurred, 
and so forth. 

But Senate Joint Resolution 1, as introduced and sponsored by 64 
Senators in the 83d Congress, as I said, was considered by the com- 
mittee, and what was substantially reported was Senate Joint Resolu- 
tion 43, which was the American Bar Association proposal introduced 
by Senator Watkins. 


When the matter came to be considered on the floor, there were a 
number 

Senator Keravuver. I am going to ask Mr. Smithey to look through 
the record, and if he finds any statements bearing on this subject, to 
have them printed in the record at this point. 

Mr. Pertman. All right, sir. 

When it came up on the floor, there were a series of amendments 
offered to it. Without stopping to analyze them, it ought to be suf- 
ficient for me to say, because I deal with them somewhat in the state- 
ment, that there were a series of amendments offered by Senator 
Fergusion on behalf of himself and Senator Knowland, Senator Mil- 
likin, and Senator Saltonstall, and those amendments were adopted 
as substitutes for the Bricker amendment as reported by the com- 
mittee, which, as I say, was not the original Bricker amendment. 

Then when the vote came, after those amendments were adopted 
and the important features of the Bricker amendment were eliminated 
by the Senate itself on the floor, the Senate considered what became 
known as the George amendment, which was a rather complete revi- 
sion of the amendments which had been considered up to that time 
by the Senate, and the George amendment received a vote, I think, of 
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60 to 31. First it was substituted for all previous amendments, and 
then failed to get a two-thirds vote. 

Now, my statement that I have filed here analyzes somewhat the 
George amendment and points out that the vital feature of the Bricker 
amendment you are now considering was voted down by the Senate. 
It was not in the George amendment. The George amendment con- 
tained two substantive sections: Section 1, which provided that any 
provision of a treaty that conflicts with the Constitution of the United 
States shall be of no force or effect; and section 2, a provision involv- 
ing executive agreements that affect internal law, and it specifically 
omitted, or excluded, rather, treaties. Except, therefore, for the pro- 
vision that related to a possible conflict with the Constitution, the 
George amendment, which was adopted by the Senate in substitution 
for all other resolutions and was voted on, had nothing to do with 
treaties at all. Certainly the important feature had nothing to do 
with treaties. I am not treating the rollcall on section 3 as important. 

Now, in this session of the 84th Congress, Senator Bricker has intro- 
duced another resolution, which again differs from the wording of 
previous resolutions offered by him and previous resolutions as 
amended by the Senate. 

The important thing that I want to point out to the committee is 
that section 2 of the pending resolution is a section as drawn which 
would undertake to provide that—let me read it so that I will have it 
right and accurately stated : 

A treaty or other international agreement shall become effective as internal 
law in the United States only through legislation valid in the absence of inter- 
national agreement. 

Now, a somewhat similar provision to that, which was in the reso- 
lution reported by the Committee on the Judiciary to the Senate, 
was stricken out of the resolution by action of the United States Sen- 
ate on the floor.. It was stricken out after Senator Ferguson had said 
that it should be eliminated. 

It comes back again, and it is worthy, probably, of notice that this 
resolution pending before this committee is the sixth—the sixth—ver- 
sion of a Bricker amendment. And this one, as this statement shows, 
as Senator Bricker now proposes it, is entirely different from the one 
that the Senate chose to vote upon in the 83d Congress, the George 
amendment. 

Now, my written statement in some detail points out that section | 
of the Bricker amendment, Senate Joint Resolution 1, is dangerous, 
because it attempts to state what already is the law. There is no 
doubt in the minds of the leading lawyers of this Nation that any 
treaty, any international agreement of any kind that conflicts with 
the Constitution of the United States is void. 

The Supreme Court has said that time and again, and I list a num- 
ber of cases in the written statement. 

There is no doubt about it; there can be no doubt about it. The 
effort to make it appear that a treaty or an executive agreement can 
override the Constitution is one that I say is dangerous because if the 
Congress attempts to write a formula to state a rule that has already 
been adopted by the Supreme Court of the United States, it is bound 
to do something that will cause the Nation a great deal of difficulty. 

Courts will not presume that the Congress of the United States 
solemnly intended and provided that what is already the law should 
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be restated again in the Constitution. It would be just as silly for a 
Senator or for a Member of Congress to propose to amend the Con- 
stitution of the United States to state specifically that an act of Con- 
gress that conflicted with the Constitution was null and void and of 
no effect. 

Nobody would think of doing it with an act of Congress. That rule 
has been stated so many times by the Supreme Court that you would 
not listen to an argument that the rule should be placed in the Consti- 
tution. The Supreme Court has said that a treaty, or executive agree- 
ment, has no more dignity than an act of Congress. Yet here is an 
effort made to amend the Constitution in order to state what already 
is the law. 

I say it is dangerous because the courts would not presume that you 
were doing a futile and silly thing, and they would look for a reason 
for it, and they might put interpretations upon it, the result of which 
nobody can predict. 

This language that is used here is to the effect that not only is a 
treaty that will conflict with the Constitution void, but it must be 
passed “in pursuance of” the Constitution. That is new language, 
and the question immediately arises, as | attempted to point out, Could 
a treaty Ihe in conflict with the Constitution and yet be in pursuance 


of the Constitution, or could it not conflict with the Constitution and 
still be in pursuance ? 

A number of statements that have been filed here, particularly one 
by the Bar Association of the City of New York, point out that the 
language used in the pending Bricker amendment may be given var- 


ious interpretations that may depart from what is supposed to be an 
intention merely to restate existing law. 

I point that out with respect to the first. section. 

With respect to the second section, that, as the Secretary of State 
has told you and as was said to this committee in the 82d Congress, the 
83d Congress, and again in the 84th Congress by those officials who are 
charged with the administration of our foreign policy, that provision 
would mean a return to the Articles of Confederation. 

You would have every State in the Union with a veto power on 

treaties that could be said to affect internal law. 
I point out to this committee that there is no definition of “internal 
law.” That matter was debated on the floor of the Senate last year 
when the George amendment and the other Bricker amendment were 
considered. 

Nobody really knows what internal law may be construed to be, 
but whatever it is, if some formula should be arrived at, any treaty, 
any executive agreement that might be said to affect internal law 
would then become a subject on which every one of the 48 States of the 
Union would have a veto power. We cannot run the country that 
way. There is not any doubt about it. 

We had a somewhat similar situation, as I attempt to point out, 
under the Articles of Confederation, and I have here an extract from 
a letter that was written by Thomas Jefferson to John Adams in which 
he pointed out the difficulties of operating where each State—and 
there were only 13 then—had authority to enter into treaties with 
foreign governments. 

This proposal is one to destroy the Constitution of the United 
States so far as it relates to the conduct of foreign relations. It is a 
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proposal to substitute chaos for the method which has been in effect in 
this country and has worked satisfactorily for 166 years. I do not 
know what the reason is for all this propaganda for it, unless it is 
born out of a desire to ruin the United Nations, to ruin the policies 
that have been adopted in this country for many years and have 
been followed—and to retire into what some people call Fortress 
America. 

It is a product of isolationism, for there seems to be no other ex- 
planation for it. 

I have made these statements before. I suppose I do not have to 
emphasize them too much again, but the fact is that under the present 
Constitution, as the Senator well knows, no treaty becomes effective 
unless it is ratified by two-thirds of the Senate present and_voting. 
That has been an effective barrier to ill-considered action. If there 
has been any compl: unt until this propaganda started, it was that it 
was too difficult to get two-thirds of the Senators to ratify ¢ any treaty 
about which there was any controversy. 

It has been considered to be too restrictive. All of a sudden here 
is this proposition to take the power away from two-thirds of the 
Senate and distribute it among the President, the Senate, the House, 
and the 48 different States. 

[ am sure that this kind of proposition, when it is again considered. 
will never receive the approval of the Senate of the United States. 
They voted this similar provision out by a majority vote on the floor 
of the Senate last year when they substituted the Ferguson, Know- 

land, Millikin, and Saltonstall amendments for a somewhat similar 
proposition, a majority vote, and yet the proponents of the Bricker 
amendment are here again urging this same situation. 

[ think that is about all I have to say orally. 

Senator Kerauver. I asked Mr. Smithey to get the record on what 
the vote in the Senate was on the various substitutes. 

Mr. Periman. I have them in my statement. 

Senator Krrauver. Are they in your statement ? 

Mr. Pertman. Yes; they are all in there. I may be able to tell them 
to you from memory. 

Senator Krerauver. Anyway, if they are in the statement, then there 
is no use putting them in again. 

Mr. Pertm an. I have them in the satenneint on all the subjects. 

Senator Keravver. I think it is a matter of history that it might 
be well to add, in line with your discussion, that previous Presidents 
and leaders in Government have considered that the treaty provision 

requiring two-thirds was too restrictive. I was on the Judiciary Com- 
mittee in the House of Representatives at a time when, on two occa- 
sions, I believe, the Committee on the Judiciary reported out a bill by 
a distinguished constitutional lawyer and Congressman, Hatton W. 

Sumner, of Texas, which required in lieu of approval by two-thirds 
of the Senate, approval by a majority of Congress. 

Do you recall that legislation ? 

Mr. Pertman. Yes. 

Senator Kreravver. I think you were Solicitor General at that time. 

Mr. Pertman. No. I think that Hatton Sumner was not in my 
time. 

Senator Keravuver. That was before your day. 
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I remember a statement frequently used in support of that legisla- 
tion by quoting former Secretary of State John Hay, that a tre: aty 
going to the Senate was like a bull being taken into the arena, that 
you could tell what it looked like when it went in, but you could never 
tell what it might look like when it came out. 

Mr. Perlman, is there any question in your mind that section 2, as to 
treaties affecting domestic law in the field reserved for State legisla- 
tion, would require approval by the 48 States to become effective ! 

Mr. Prerpman. There is no question in my mind about it. I have 
viven a great deal of thought to these different provisions, and it is 
interesting to notice, as I doi in this statement, that the original amend- 
ments that were considered by Congress contemplated that where 
internal law might be ailected, an act of Congress would be necessary 
to implement a treaty that affected internal law. 

That provision—I think it was in one of the earlier Bricker amend- 
ments—that provision requiring an act of Congress has now been 
dropped in favor of the bar association’s proposal requiring legisla- 
tion valid in the absence of a treaty. 

Now, nobody knows what that means. “Legislation which would 
be valid” is the way it was first stated. Then Senator Bricker, to meet 
the objection to the “which” clause dropped the word “which” out 
but it means the same thing, “Legislation valid in the absence of a 
treaty.” 

Now, what legislation. Legislation by the Congress of the United 
States? Well, if it was on a subject matter which the Congress could 
not originally legislate upon—and we go back again to the ; great case 
of Missouri versus Holland—the migratory bird case—if it was a mat- 
ter that had been reserved to the States, then the only possible interpre- 
tation of such a provision would be that it requires legislation by the 
States, and how that could be brought about with 48 States to consider. 
nobody knows. Nobody tr ies to explain. 

Senator Kerauver. Mr. Dulles the other day testified that there 
were Some types of treaties which applied to domestic law of which 
Congress has jurisdiction under article I, section 1, and that in the 

same treaties, they apply to so-called internal law, on which the States 
have reserved rights under the 10th amendment. 

Do you think in those instances that this would require approval 
hy two-thirds of the Senate, plus Congress, plus the 48 States ? 

Mr. Pertman. It is possible. Nobody would know how this section 
would be interpreted until the courts passed upon it. But it certainly 
gives rise to that kind of interpretation, and I would take it that it. 
must enter into the consideration which the committee and the Senate 
will give to it. They may create a situation where, in order to make 
a treaty with another sovereign power, we need not only the treaty, not 
only the ratification by two- ‘thirds of the Senate, but need an act of 
Congress and the concurrence of 48 States of the Union. It could 
happen under this provision. 

One thing that is clear, I think, is that this provision is in derogation 
of the authority of the United States to meet other nations of the world 
on an equal basis. There are some areas where it would become im- 
possible to make treaties. How we are going to live in this world 
today with the necessity for us to speak “frequently with one voice, 

62805—55——17 
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under such a provision as is submitted here I just do not know, and 
as I say, nobody tries to explain. 

Senator Kerauver. Mr. Perlman, it is frequently argued here in 
the committee by some witnesses that only the United States and a 
few other nations have treaties which become valid in the absence of 
approval as legislation. You have heard that argument, that only in 
the United States and a few other nations do treaties become effective 
as internal law unless they are approved by the Congress or the Parlia- 
ment itself, all the way through. 

Mr. Pertman. Of course, all that has been considered at great length 
in previous sessions of Congress. We have our form of Government 
under which our authority is divided into three branches. 

Other nations have a parliamentary form of government, in which 
the executive is part of the legislative, and the procedures are, under 
such circumstances, of course, different from those in this country, 
where we have created three equal branches of the Government. 

Here the conduct of foreign affairs is given to the executive. The 
treaty provision requiring the ratification by two-thirds of the Sen- 
ators present and voting gives the legislative branch, the Upper House 
of the legislative branch, a very strong voice in the making of treaties. 
The interesting things about those sections, Senator, is that it is very 
interesting to find that every objection that is now being urged—I 
say “every objection” because that is substantially accurate—that is 
now being urged to the treaty provisions of the Constitution was urged 
in the Convention of 1787, and they were all debated there and an- 
swered there, and in view of the wording of the Constitution arrived 
at with such care, in view of the satisfactory operations under those 
provisions for 166 years, it seems intolerable for the Senate of the 
United States at this time and for the Congress of the United States 
to consider the submission of an amendment that would destroy what 
has been so successful over this period of time. 

One of the things that I think is the greatest objection to the so- 
called Bricker amendment, Senator, is that the burden of proof ought 
to be on, and very heavily on, the proponents of the change, and 
nobody yet has suggested any real reason why the Constitution should 
be changed. They speak of treaties that are in the making, proposals 
pending, 200, 300; it would not make any difference if it were 2.000 
or 3,000. The Senate has not passed on them. The Senate has not 
adopted them, and the fact is that if you go back over the 166 years, 
they do not point to a single treaty within that whole period of time 
which represents an abuse of the power of the Senate of the United 
States or the President, not one. And yet they want to change the 
Constitution to meet 

Senator Keravuver. We can all find treaties that we do not agree 
with. 

Mr. Pertman. That is right. 

Senator Kerauver. Some I do not agree with, and some Senator 
Bricker does not agree with. 

Mr. Pertman. I am talking about abuse of power. 

Senator Keravuver. You are talking about abuse of power ? 

Mr. Pertman. Abuse of power, yes. 

Senator Kerauver. Very well, Senator Bricker. Do you wish to 
ask Mr. Perlman some questions? ; 
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Senator Bricker. You believe in the Bill of Rights, do you? 

Mr. PertMan. Yes, sir. 

Senator Bricker. That is all. 

Mr. PertMan. And I do not want it changed. 

Senator Bricker. Neither dol. LIagree with you there. 

Mr. PertMan. You are trying mighty hard, Senator. 

Senator Bricker. That is a matter of personal judgment. Most 
lawyers are against you on that one. 

Senator Kerauver. Thank you very much, Mr. Perlman. 

Mr. PertmMan. Thank you. 

Senator Kerauver. We appreciate the time and thought that you 
give to this and other problems of government as a private citizen. 

Mr. Pertman. I want to say for the record, I do not represent any 
organization of any kind. I am just trying to carry on with some 
of the problems that I met when I was Solictor General. 

Thank you, sir. 

Senator Keracver. Thank you very much. 

We are going to have Dean Erwin Griswold, of Harvard University, 
at this time, because he has to catch a plane shortly, and we want to 
accommodate him. 

How are you, Dean Griswold? Glad to see you. 

Mr. Griswo.p. Senator. 

Senator Keravver. Do you know Senator Bricker, Dean Griswold? 

Mr. Griswo.p. Yes. 

Senator Kerauver. Dean Erwin N. Griswold, of Belmont, Mass.. 
dean of Harvard University. We are pleased to have you here as a 
dean of a great university and a student and teacher of constitutional 
law. 

Dean Griswold, will you tell us something about your experience and 
background ? 


STATEMENT OF ERWIN N. GRISWOLD, DEAN, HARVARD LAW 
SCHOOL, CAMBRIDGE, MASS. 


Mr. Griswoup. I am a native of Ohio, Senator Bricker’s State, and 
grew up there and went to college there, and my father and mother 
are still living there. 

Senator Bricker. Where did you go to college ? 

Mr. Griswotp. Oberlin C ollege. I was born in East Cleveland. 

Senator Kerauver. Did you know Senator Bricker when you were 
out in Ohio? 

Mr. Griswoup. I do not believe so, Senator. I think you became 
Governor after I left the State. 

Senator Bricker. That is right. 

Mr. Grisworp. I, of course, have known much about him since I 
left the State. 

I went to Harv ard Law School, where I graduated in 1928. From 
1929 to 1934 I was in the Department of Justice here in W ashington, 
in the Office of the Solicitor General. In 1934 I went back to Harvard 
Law School to teach. and in 1946 was made dean of the law school. 

I would like to make it plain, however, that I have no authority 
today to speak for Harvard University or Harvard Law School. I 
am here representing simply myself. 
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Senator Kerauver. You became dean when? 

Mr. GriswoLp, 1946. 

Senator Kerauver. Did you succeed Mr. Beal? 

Mr. Griswotp. No. Mr. Beal was never dean. I succeeded James 
M. Landis. 

Senator Keravver. Oh, yes; Mr. Landis. 

Mr. Griswold, you have a statement. Do you wish to read your 
statement ? 

Mr. Griswotp. Yes, Senator. The statement was prepared in a 
conversational tone with the thought that I would read it, and I think 
it might save time if I did it that way. 

Senator Kerauver. Very well. It is only six pages, and the rest is 
an appendix, I believe. 

Mr. Grisworp. I will not read the appendix. 

Senator Keravver. Will you proceed in your own way, sir. 

Mr. Grisworp. I would like to direct my attention primarily to one 
aspect of the proposal, and this is the aspect which may be called the 
which-less-which clause. In the earlier form of this amendment 
which was considered by the 83d Congress, the corresponding clause 
provided that— 

A treaty shall become effective as internal law in the United States only through 
legislation which would be valid in absence of treaty. 


And that thus became known as the “which” clause. 

In the present Senate Joint Resolution 1, as it is now before this 
committee, this language is somewhat changed, and, in particular, the 
word “which” is now omitted. However, the meaning and effect are 


precisely the same. The idea involved has come to be known as that 
of the “which” clause. Since the “which” has now been taken out, 
without changing the meaning, it seems quite accurate to refer to the 
problem now presented as that of the which-less-which clause. 

In considering this question, I would like to refer in some detail to 
two decisions of the Supreme Court which have frequently been cited 
by supporters of _ Bricker amendment. These cases are Missouri v. 
Holland (252 U.S. 416 (1920) ), and United States v. Pink (315 U.S. 
203 (1942)). It i my view that neither of these cases, when rightly 
understood, provides any support for the Bricker proposal, and that, 
indeed, both Missouri v. Holland, the migratory bird case, and United 
States v. Pink are clear illustrations of the undesirability of adopting 
this limitation on the power to make treaties and to conduct foreign 
relations. 

Fortunately for us, the Lord put many birds upon this continent. 
He did not tell them about State and international lines. They are 
migratory. They move all over the land and sea, and even to the 
Southern Hemisphere. Many of them spend the summer in Canada, 
and the winter to the south of us, merely passing through the United 
States. These birds are of great benefit and value tous. Some of them 
provide song and color. Others are a source of food. Still others help 
us by feeding on insects which would otherwise destroy our crops. 

Although there are many of these birds, experience has shown that 
they are not indestructible. Our grandfathers could recall the day 
when great flights of passenger pigeons passed over the United States. 
They were once an important source of food. Now they are all gone. 
I understand that there are only 20 whooping cranes left now. There 





TREATIES AND EXECUTIVE AGREEMENTS 253 


has often been concern about the continuing supply of ducks and geese 
and other of our game birds. 

The problem of protecting these birds in our own self-interest is 
clearly an international one. They must be protected where they nest 
in Canada, if we are to have birds here, and they must be protected 
here if there are to be birds in Canada. This is not a matter which 
can be effectively handled by any State of the United States. The 
interest of the States is great, but there is nothing effective that any one 
State can do about it. If this ne is left to the States, no form of 
protection can be devised as far as the United States is concerned. 

The United States would, as a result, be unable to get any commitment 
from Canada. The consequence would be that both the United States 
and Canada would have to stand helplessly by while the supply of 
birds dwindled. 

As we all know, this problem has in fact been very satisfactorily 
dealt with by a treaty between the United States and Canada. It was 
clearly appropriate for a treaty, since it dealt with a matter of genu- 
ine concern to both countries. This is obviously not the sort of matter 
which could or should have been handled by State action. Although 
a State can enter into “an agreement or compact with a foreign 
power,” with the consent of Congress, it would obviously be futile to 
try to get action from all of the 48 States as a basis for agreement with 
Canada. Cle arly this is a matter of national concern, and like control 
over interstate commerce, is rightly given to the National Government 
if that Government chooses to exercise that control through its estab- 
lished agencies. 

Now, as a matter of fact, it is very interesting to note this treaty 
was entered into pursuant to an express request adopted by the Foreign 
Relations Committee of the Senate which passed a resolution request- 
ing the President and State Department to enter into this treaty with 
Canada. 

Pursuant to that request the migratory bird treaty was negotiated 
in the usual way by the President through the State Department. It 
was then ratified by the Senate, with two- ‘thirds at least of the Senators 
concurring, as required by the Constitution. The Senate’s consent 
was given on August 29, 1916, and the treaty was proclaimed by the 
President on December 8, 1916. Thereafter, Congress passed legisla- 
tion designed to enforce the treaty. The law, known as an Act for the 
Protection of Migratory Birds, was introduced in the Senate, reported 
on by the Senate committee, and then passed by the Senate. Then it 
was passed by the House on June 6, 1918, by a vote of 236 yeas and 49 
nays. The House had made amendments. and these went to con- 
ference. Finally, the conference report was approved by both Houses. 
It is obvious that this entire subject received careful consideration 
from the Congress. 

The treaty is still in effect; by its terms it now runs from year to 
year. It could be terminated by the United States, at any time, on 
only a year’s notice, if we were to think that desirable. Moreover, the 
statute which enforces it could be repealed by Congress at any time, if 
Congress should think that a wise thing to do. Congress has never 
done that. On the contrary, it has at least twice reconsidered the same 
general problem and extended the statute. This was done by the act of 
February 18, 1929, known as the Migratory Bird Conservation Act, 
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and by the act of June 20, 1936, which extended the effect of the statute 
so that it would be operative under a similar treaty between the 
United States and Mexico. 

The Bricker amendment, with the whichless “which” clause would 
make such a treaty impossible. Why should we so tie our hands? 
Moreover, many other types of common and important treaties could 
not be made by the United States if the present proposal is adopted. 
‘Treaties of commerce and friendship with foreign nations have always 
included provisions which would be impossible for anyone to make 
effective if this amendment should be adopted. These provisions, 
granting rights to foreigners in this country, have never done us any 
harm. Moreover, they are the quid pro quo by which we obtain bene- 
fits for our own citizens in other countries, and they are the only 
basis on which we can fairly expect to obtain such benefits. If we 
were to make it impossible for the United States to enter into such 
treaties, we would not be protecting ourselves in any sense at all. We 
would merely be making it impossible for the United States to make 
appropriate and natural arrangements for the protection of its own 
citizens abroad. 

The whichless “which” clause is a clear step backward to the chaotic 
conditions of the Articles of Confederation. One of the leading 
purposes in establishing the Constitution was to create a nation on 
these shores, a nation with appropriate authority to deal with foreign 
countries on behalf of all the citizens of the United States. The 
adoption of the whichless “which” clause would at best result in the 
Balkanization of the United States, with each State an independent 
authority in many matters of national and international concern; 
and, at worst, it would render the United States impotent to deal 
with a great number of questions which our great Nation should 
surely be free to handle through its duly constituted executive and 
legislative authorities. On what rational basis should we deny our- 
selves the power to deal with migratory birds? The decision in M/is- 
souri v. Holland merely merely reflects the fact that we are a nation 
in matters of proper international concern. We should surely remain 
a nation, which we can only do if we do not needlessly impair our 
powers to deal with other nations. 

The other decision of the Supreme Court to which I wish to refer 
is that in United States v. Pink (315 U. S. 203), decided in 1942. 
This case involved funds held by the superintendent of insurance 
of the State of New York. The funds had been-deposited in New 
York by Russian insurance companies before the first war. After 
the first war, the Bolshevik government in Russia seized all the prop- 
erty in that country. Of course, it could not seize the funds which 
had been deposited in New York. These funds were then admin- 
istered by the superintendent of insurance in New York for the bene- 
fit of the creditors in the United States of the Russian insurance com- 
panies. As a matter of fact, these creditors were all paid in full, 
and a balance remained in the hands of the New York superintendent 
of insurance. His problem, then, was whether these funds should 
be distributed to creditors of the company in other countries or to 
the emigre Russians in other countries who had previously been mem- 
bers of the board of directors of the Russian insurance companies. 

At this point, after all the American creditors had been paid in 
full, the Government of the United States recognized the Russian 
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Government. As a part of this transaction, the so-called Litvinov 
Assignment was entered into, by which all Russian assets in the 
United States were transferred to the United States for the purpose 
of making the funds available to pay to persons in the United States 
who had claims against the Russian Government. In other words, 
this was simply a marshalling of assets within the United States for 
the purpose of paying United States claimants. It took nothing 
away from any United States citizen. 

The United States made claim on the superintendent of insurance 
of New York for the Russian funds which he held. The superin- 
tendent could not voluntarily pay over the funds without running 
the risk of suits by various claimants outside the United States. Ac- 
cordingly, he submitted the matter to the court. Mr. Pink has him- 
self described the situation in detail in a letter which he wrote to the 
New York Times on February 13, 1954. Since that issue of the Times 
may not be readily available, I have set out the full text of Mr. Pink’s 
letter as an appendix to this statement. 

Senator Kerauver. It will be printed and the other appendix will 
be printed following your statement, Dean Griswold. 

Mr. Griswoip. Thank you, Senator. 

When the case came to the Supreme Court, it was held that the 
money should be paid to the United States. In reaching this con- 
clusion, the Court used a sentence which has often been quoted by the 
proponents of the Bricker amendment. It said: 

If the President had the power to determine the policy which was to govern 

the question of recognition, then the fifth amendment does not stand in the way 
of giving full force and effect to the Litvinov Assignment. 
This had often been cited as a decision that executive agreements, 
without even the participation of the Senate, can override the Con- 
stitution of the United States. Any careful lawyer knows, though, 
that language must not only be read in its context, but also in the 
light of the facts which were before the Court. In the Pink case, 
the Court was not deciding that the fifth amendment was irrelevant, 
or had been brushed aside by the executive agreement. On the con- 
trary, it was applying the due process clause of the fifth amend- 
ment, and holding that there was nothing in that amendment which 
interfered with the effectiveness of the agreement. The Court pointed 
out that, under the due process clause of the 14th amendment, a 
State may prefer its own citizens as creditors as against creditors 
from foreign countries. What it held was that the United States 
could within the clearly applicable fifith amendment provide for the 
same priority for local creditors of the Russian Government against 
creditors from abroad. 

There is nothing in the Pink case, when rightly understood, either 
in its words or in its effect, which holds that an executive agreement 
or a treaty can supersede the Constitution of the United States. The 
agreement sustained and applied in the Pink case did not deprive 
any citizen of the United States of any rights. On the contrary, it 
preserved assets for the benefit of citizens of the United States. Both 
the action of the President in taking the Litvinov Assignment, and 
the decision of the Supreme Court in sustaining it, were in the inter- 
ests of citizens of the United States. When the actual facts and 
situation of the Pink case are examined, it is plain that it provides 
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no authority to support the amendment now before the committee. 
On the contrary, the Pink case is a clear illustration of the protection 
of citizens of the United States, with a full recognition by the Court 
that actions taken by the executive authority must conform to the 
requirements of the Constitution. No one in the United States was 
harmed by the Litvinov Assignment. No one in the United States, 
or a citizen of the United States, will be harmed by the Pink decision. 

The facts with respect to the Litvinov Assignment were promptly 
reported to the Senate. Within 2 months, the President nominated 
an Ambassador to Russia, and the President and the State Depart- 
ment provided the Foreign Relations Committee with the official 
record, including the Litvinov Assignment. Senator Vandenberg 
caused the assignment to be set forth in the Congressional Record in 
full, in the issue for January 11, 1934, 78 Congressional Record, 
463-468. The Senate then confirmed the nomination of the Ambas- 
sador which clearly showed its understanding of the recognition and 
of the assignment. Thus it appears that Senator George, for whom, 
of course, I have the very highest respect, was in error when he said 
last year that— 

Not even the Foreign Relations Committee, of which I have been a member 


since 1927, ever heard of the Litvinov Assignment until it got into the courts 
(100 Congressional Record, 1655, Feb. 11, 1954). 


Perhaps his failure to recall it was because it seemed so natural and 
appropriate at the time of the earlier Senate consideration and action 
which I have mentioned. 

The Pink case thus provides no foundation for the suggestion that 


the President can employ an executive agreement as a device for execu- 
tive legislation infringing the individual rights of citizens. 

The point of view which I am seeking to express was presented 
long ago in words much better than I can write. In 1816 questions 
arose in the House of Representatives with respect to a commercial 
treaty with Great Britain, and a statute which was designed to imple- 
ment it. One of those who participated in the debate on January 8, 
1816, was that greatest of all States rights advocates, John C. Calhoun. 
I would like to conclude my presentation with his words from 4 
Elliott’s Debates 464; 29 Annals of Congress 531: 


This country within is divided into two distinct sovereignties. Exact enume- 
ration here is necessary to prevent the most dangerous consequences. The 
enumeration of legislative powers in the Constitution has relation, then, not to 
the treatymaking power, but to the powers of the States. In our relation to the 
rest of the world, the case is reversed. Here the States disappear. Divided 
within, we present, without, the exterior of undivided sovereignty. The wisdom 
of the Constitution appears conspicuous. When enumeration was needed, there 
we find the powers enumerated and exactly defined; when not, we do not find 
what would be vain and pernicious to attempt. Whatever, then, concerns our 
foreign relations, whatever requires the consent of another nation, belongs to the 
treaty power—can only be regulated by it; and it is competent to regulate all 
such subjects, provided—and here are its true limits—such regulations are not 
inconsistent with the Constitution. If so, they are void. No treaty can alter 
the fabric of our Government; nor can it do that which the Constitution has 
expressly forbidden to be done; nor can it do that differently which is directed 
to be done in a given mode, and all other modes prohibited. 


Thank you, Senator. 
(The appendix submitted by Mr. Griswold is as follows :) 
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APPENDIX 


LETTER FROM Louis H. PINK, STATE SUPERINTENDENT OF INSURANCE IN NEW 
Or 


YorK FROM 1935 To 1943, PUBLISHED IN THE NEW YorK ‘TIMES FOR 
SATURDAY, FEBRUARY 13, 1954, ar PAGE 12 


To THE Epiror or THE NEW YorK TIMEs. 


It has been claimed by Senator Bricker and other supporters that the case of 
the United States of America against Louis H. Pink, superintendent of insur- 
ance of the State of New York, which arose out of the liquidation of the Russian 
insurance companies, shows that an amendment to the Constitution is neces- 
sary. Senator Bricker stated on television a few nights ago that as a result 
of the Litvinov Assignment, the basis for the litigation, the United States Supreme 
Court ousted the State of New York from jurisdiction and deprived citizens of 
the United States of their rights and of their property. It is true that the 
Supreme Court of the United States, in a certiorari action instituted by the 
United States against the superintendent of insurance of the State of New York 
ousted the State from jurisdiction. But it is not true that any United States 
citizens lost their rights or their property. 

United States creditors of the First Russian Insurance Company, the subject 
of the litigation, had been fully paid by the superintendent of insurance of the 
State of New York as liquidator of the company before the United States made 
any demand for the assets of the company, and the litigation in the Supreme 
Court did not in any way involve the rights or claims of United States citizens. 
No one disputed the rights of United States citizens to be paid by the liquidator. 
The Court made it clear in its decision that this issue was not involved. 


TERMS OF ASSIGNMENT 


The Litvinov Assignment, dated November 16, 1933, was in letter form and 
transferred to the United States Government claims which the Soviet had in the 
United States against our nationals. The Soviets also agreed to relinquish 
claims in respect to various judgments and litigation in the American courts. 
In accepting this release and assignment the Government of the United States 
assumed no obligations toward the Soviet Union except to notify the Soviet 
“Government in each case of any amount received by the Government of the 
United States from the release and assignment to it of the amounts admitted 
to be due.” There was no obligation on the United States to prosecute any par- 
ticular claims in any particular way and it is doubtful if the proceedings in the 
New York courts were even thought of when the assignment was made. Claims 
were not being collected for the Soviet Union but for the benefit of United States 
creditors of the Soviet. 

A year after the assignment the United States demanded of the superintendent 
of insurance of the State of New York that he turn over to it more than a mil- 
lion dollars in cash which still remained undistributed after payment of United 
States creditors in full. The insurance department refused to turn over these 
assets because it was in the process of adjudicating claims of foreign creditors 
and of stockholders of the company under the laws of the State and pursuant 
to the directions of the courts of the State. 

The United States brought suit in the New York State courts to secure these 
assets. The court of appeals, the highest State court, decided against the United 
States and in favor of the superintendent of insurance. Then the United States 
brought a certiorari proceeding in the Supreme Court of the United States which 
ultimately decided the issue in favor of the United States by a divided court, 
4 to 2. Justice Douglas delivered the prevailing opinion and was joined by 
Justices Black, Byrnes, and Frankfurter, the latter writing a separate opinion. 
Chief Justice Stone and Justice Roberts dissented in a strong opinion written by 
the Chief Justice. 

JUSTICE STONE'S OPINION 


In the dissenting opinion Justice Stone stated: “By transferring claims of 
every kind, against American nationals, to the United States and leaving to it 
their collection, the parties necessarily remitted to the courts of this country 
the determination of the amounts due upon this Government’s undertaking to 
report the amounts collected as ‘preparatory to a final settlement of the claims 
and counterclaims’ asserted by the two Governments. They thus ended the neces- 
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sity of diplomatic discussion of the validity of the claims, and so removed a 
probable source of friction between the two countries. 

“In all this I can find no hint that the rules of decision in American courts 
were not to be those afforded by the law customarily applied in those courts. 
But if it was the purpose of either Government to override local law and policy 
of the States and to prescribe a different rule of decision from that hitherto 
recognized by any court, it would seem to have been both natural and needful 
to have expressed it in some form of undertaking indicating such an intention. 
The only obligation to be found in the assignment and its acknowledgment by 
the President is that of the United States, already mentioned to report the 
amounts collected. This can hardly be said to be an undertaking to strike down 
valid defenses to the assigned claims. Treaties, to say nothing of executive 
agreements and assignments which are mere transfers of rights, have hitherto 
been construed not to override State law or policy unless it is reasonably evi- 
dent from their language that such was the intention.” 

There was no obligation of the United States under the Litvinov assignment 
to override the rights of the States or citizens or the orderly liquidation of an 
insurance company. 


If we are to try to amend the Constitution every time there is a Supreme 
Court decision with which we do not agree we may be kept pretty busy. 

Louis H. PINK. 

Senator Krravuver. Thank you very much, Dean Griswold, for a 
well-prepared statement on this subject. 

Dean Griswold, you have dealt largely with section 2 of the present 
Senate Joint Resolution 1. Do you wish to make any brief comments 
as to section 1? 

Mr. Griswotp. Yes, Senator. 

If this committee would write a clear report and if Senator Bricker 
would append a statement to that report in which it was stated that 
this section 1 is not designed to change existing law, in particular 
it is not designed to overrule Missouri v. Holland, then I would find 
section 1 not seriously objectionable, and not much use, because J] 
believe it is the present law. 

However, if section 1 should be adopted with an ambiguous legis- 
lative history, with repeated declarations in the background by re- 
sponsible and leading Senators, such as Senator Br icker, that the 
purpose of section 1 is to overrule Missouri v. Holland, then I would 
oppose it. 

In other words, if section 1 is a vehicle for bringing in the “which” 
clause, then I am against it. The risk that if adopted it may become 
a vehicle for bringing in the “which” clause would be very great unless 
it was consciously negated at the time it was adopted. Therefore, 
unless such clear ‘negating of such effect of section 1 was included in 
its recommendation, I would be opposed to section 1 because I am 
opposed to any change in the rule of the Missouri v. Holland case, 
and specifically I am opposed to the “which’ clause, and whether it 
appears with a “which” clause or without, I would be opposed to 
section 1. 

Senator Keravver. Is there any doubt that the law of the land 
already is that treaties in conflict with the Constitution should not be 
of any effect ? 

Mr. Grisworp. There is no doubt in my mind and there was no 
doubt in John C. Calhoun’s mind in 1816 and I have never heard the 
doubt expressed in any judicial decision or in any discussion prior to 
the recent consideration of the Bricker amendment. 

Senator Keravver. Senator Bricker, do you wish to ask any ques- 
tions of Dean Griswold ? 
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Senator Bricker. Just 1 or 2 questions if I might. 

Now, you made a nice presentation in regard to the Migratory Bird 
Treaty and I agree as to the value of its purpose, but just yesterday 
I was a member of a committee that appropriated several hundred 
thousand dollars for the purpose of preserving refuges for migratory 
birds in the United States. We had five States in there cooperating 
with us, asking that we do it, and they already had appropriated the 
money for that same purpose. 

It seems to me that your argument here is made upon the presump- 
tion that the States are going ‘to try to block treaties or interfere with 
the Federal Government in some wa iy. Now, here there was no effort 
on the part of any State to have veto power over treaties. Under the 
Articles of Confederation they had to have the approval of so many 
States, but that does not stop the President from negotiating a treaty, 
but the idea is that the State laws would have to be in harmony with 
the treaty once it was adopted, but no State would have anything to 
do with the treaty in relation to the term. Do you understand that 
argument ? 

Mr. Grisworp. I understand that argument, Senator, and it is often 
made on behalf of this proposal, and with great respect, I think it is 
specious, that is the word I would apply to it. 

Senator Bricker. Suspicious? 

Mr. Griswotp. Specious. That means plausible but not sound, I 
believe. 

It is perfectly right that the Bricker amendment would not prevent 
the President and the Senate from entering into a treaty, but it is 
specious, it seems to me, to expect. the President and the Senate to 
undertake to enter into treaties which they are in no position to carry 
through and make good on. 

Senator Bricker. Now, we made this agreement with Canada. 
Were there not some difficulties in Canada ? 

Mr. Griswoip. There were some difficulties in Canada, about which 
I am not fully aware. There are not so many problems i in Canada— 
but that does not change the principle. 

Senator Bricker. They had trouble with the migratory bird—— 

Mr. Grisworp. I don’t know about that. 

Senator Bricker. You do not know. One more question 

Mr. Griswoip. I know we did have trouble in the United States 
about it because the State of Missouri sought to prevent the enforce- 
ment of not merely the treaty but also the statute passed under it, and 
it was unsuccessful. 

Senator Bricker. Now, would the right of an alien to practice his 
profession in this country possibly be within the province of the Na- 
tional Government, or do you not feel that way ? 

Mr. Griswoip. Under what clause of the Constitution ? 

Senator Bricker. Under a decision of the Supreme Court in the 
Torao Takahashiv. Fish and Game Commission, No. 553. 

Mr. Griswotp. In the absence of a treaty 

Senator Kerauver. Give the citation, Senator Bricker. 

Senator Bricker. The 7'orao Takahashi v. Fish and Game Commis- 
sion case, in the October term, 1947, of the Supreme Court, No. 533. 

Mr. PertMan. It involves the State of California. 

Senator Bricker. It held that the Congress of the United States 
hed full authority and that the State of C: alifornia could not in any 
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way prohibit the rights of an alien just because he is an alien. You 
are not familiar with that ? 

Mr. Griswotp. I am not familiar. 

Senator Bricker. Would you comment on that later? 

Mr. Griswoip. It would be my expectation that you would find 
there was a treaty in the background which the United States was 
endeavoring to vindicate by the statute. 

Senator Bricker. One more question. The States had nothing to 
do with it, it was national in sphere. 

Mr. GriswoLp. Without reading it, Senator, I am not willing to com- 
mit myself that that is the case. 

Senator Bricker. Well, that isc learly the import. 

Now, a couple of years ago we had here for ratification a treaty with, 
I believe, Italy or Israel, to the effect that nationals of that country, 
whichever it was, could practice their profession in this country re- 
gardless of alienage. Now, many States have provisions under their 
constitutions requiring citizenship, so that a lawyer must take an oath 
as an officer of the court to practice and he must practice under the 
limits imposed by that State, the limited rights of citizens of that 
State, and the Senate saw fit to recognize that in an exception to the 
ratification protecting the rights of the States in that treaty. 

Now, if they had not done that, in your judgment, would the quali- 
fication of the State on this alienage, the limits, have been nullified 
by that ? 

Mr. Grisworp. I would expect so, Senator, and for that reason it 
seems to me very appropriate that either the negotiating authority or 
the Senate in consenting should make that qualification. 

Senator Bricker. I think so, too; but the negotiating authority had 
not done it. 

Mr. Griswotp. That is true. My guess is they had overlooked the 
particular application, what they were trying to do was to try to pro- 
tect people who wanted to be barbers or 

Senator Bricker. Lawyers. 

Mr. Griswoip. Probably. And I think that perhaps they did not 
think of all of the applications. 

Senator Bricker. Do you mean that the State Department in nego- 
tiating the treaty would not think of all of the applications? 

Mr. Grisworp. Certainly not, no one ever foresees all of the appli- 
cations or implications of a statute or a tre aty that we adopt. 

At any rate, I am with you that the matter of qualification for admis- 
sion to the bar should be reserved to the State and I am glad that 
the Senate attached that reservation to the treaty. 

Senator Bricker. Had they not, then the State provisions would 
have been nullified ? 

Mr. Griswoip. In my judgment that is true. 

Senator Bricker. One last question. If in that treaty there had 
been a statement to the effect that a graduate of a college ‘of medicine 
or law in that foreign country, whatever it w as, whatever country it 
might be, must be taken as a qualification in this country for admis- 
sion to the bar or license to practice medicine, then it would have been 
the law of the country ? 

Dean Grisworp. Yes, if it adopted such provision. 

Senator Bricker. If it adopted such provision; there is no distinc- 
tion in principle ? 
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Mr. Griswotp. No, I think that is an appropriate matter for the 
exercise of the treatymaking power, and I feel that that power has 
always been wisely exercised by the President and the Senate. 

Senator Bricker. Thank you very much. 

Senator Kerauver. Thank you very much, Dean Griswold. 

Mr. Griswoip. Thank you, Senator. 


STATEMENT OF CLARENCE MANION, SOUTH BEND, IND. 


Senator Krerauver. Mr. Manion, we know generally about your 
background and qualifications, but before starting your statement, 
will you give your present position ? 

Mr. Manion. Yes. I am a practicing lawyer in South Bend, Ind., 
and for more than 25 years I was professor of constitutional law at the 
University of Notre Dame; for about 11 years I was dean of the law 
school, until 1952, at which time I resigned and have been engaged in 
the practice of law since then. 

[ was before this committee 2 years ago in behalf of the then pend- 
ing Bricker amendment, and what I have to say here this morning is 
very short, Mr. Chairman—and I think that when a lawyer begins to 
talk, if he wants to be concise, he’d better read what he has to say. 

Senator Krerauver. I seem to recollect or have some vague memory 
that you were a member of the Hoover Commission for some time. 

Mr. Manion. No. 

Senator Kerauver. I mean the intergovernmental— 

Mr. Manton. I was chairman of the Commission on Intergovern- 
mental Relations for a time. 

Senator Kreravuver. You do not discuss the Tennessee Valley Author- 
ity in this statement ? 

Mr. Manton. I think we ought to reserve that, Senator, for another 
time and place. [Laughter. ] 

Senator Keravuver. All right, Dean Manion, you proceed in your 
own way. 

Mr. Manton. Thank you very much. 

At this advanced point in these hearings, I shall avoid belaboring 
the record with exhaustive case analyses and extended legal argumen- 
tation. All of the following cases have been called many times to 
your attention. I cite them now because, in my judgment, when they 
are taken together they build the treaty powers of the President into 
a plenary authority which operates outside and beyond the frame- 
work of any constitutional limitations whatsoever. 

The critical court decisions are all comparatively recent. In chron- 
ological order, they are: Missouri v. Holland (252 U.S. 416) ; UV. S. v. 
Curtiss-Wright (299 U.S. 304) ; and U. S. v. Pink (315 U.S. 203). 

Of secondary importance but nevertheless alarming in their portents 
are the dissenting opinions of the Supreme Court in the case of Sawyer 
v. Youngstown Sheet and Tube Company (343 U.S. 479), and the in- 
conclusive decision of the same Court in Rice v. Sioux City Memorial 
Park. 

In substance these cases conclude that the President has unlimited 
authority over the foreign and domestic affairs of the United States, 
subject only to the necessary contractual concurrence of some foreign 
government or governments. It is not a condition for their effective- 
ness that the President submit these international agreements to the 





262 TREATIES AND EXECUTIVE AGREEMENTS 


Senate or to anybody else. The decision in the Pink case gives the 
President’s private, unpublished executive agreements with foreign 
nations the same legal effectiveness that w ould be established by a for- 
mal treaty which is submitted to and ratified by the United States 
Senate. 

It must be observed that the vitality of these international execu- 
tive agreements is actually derived from foreign governments. Of 
and by himself, without the contractual concurrence of a foreign gov- 
ernment, the President has no constitutional authority to make or 
change the laws of the United States or of the several States of the 
Union. On his own, as President of the United States, the powers of 
the President are sharply defined and strictly limited by the Consti- 
tution. In fact, therefore, through international agreements, he is 
empowered to change the laws of this land by the consent of foreign 
governments which are parties to the agreements. 

Thus, the first and foremost purpose of the proposed constitutional 
amendment now being considered by this honorable committee is not 
to restrict the President, but actually to prevent foreign governments 
from making or changing all or any of the domestic internal laws of 
the United States. 

Primarily and basically, therefore, the proposed constitutional 
amendment, tf adopted, will not restrict the President in his consti- 
tutional conduct of our foreign relations, but it will restrict the pres- 
ent power of foreign nations to regulate the domestic affairs of Ameri- 

can citizens. It will restrict the present power of foreign nations to 
enact or repeal the internal laws of the United States. 

It is true that, when a traditional and revocable international agree- 
— has been negotiated and signed by or for the President, Congress 

‘an then repeal or nullify its effectiveness by a subsequently enacted 
stalibtel It must be remembered, however, that, in the face of the al- 
most certain objection and opposition of the President, such subse- 
quent legislation would have to be repassed over Presidential veto, re- 
quiring a two-thirds vote of both Houses of Congress. But, the Presi- 
dent could immediately restore the involved treaty obligation by a 
speedy agreement with some foreign nation. 

It is not difficult to see the in adequacy of this only existing protec- 
tion against the power of a willful President in certain cireumstances. 

Here are some of the practical possibilities of international agree- 
ments within the range of authority established for them by Supreme 
Court decisions. By executive agreement with Canada, Mexico, or 
other countries, the President may effectively establish price, rent, 
manpower, and wage controls throughout the United States. In the 
same manner, by international agreement, the President could outlaw 
ownership of certain types of property—atomic materials, for in- 
stance; he could authorize an international police force to search for 
them in American homes without a search warrant. In like manner, 
Presidential agreements with foreign nations could establish uniform 
divorce laws, game laws, labor laws (including the closed or open 
union shop), crop controls, fluoridation of drinking water, a common 
educational curriculum, speed and weight limits on the highways, or 
anything else that he and some foreign 1 minister might agree upon. 

The Bill of Rights is no restriction upon the sweep and s scope of such 
legislation by international agreement. The leading case on this sub- 
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ject, Missouri v. Holland, supra, held specifically that the tenth article 
of the Bill of Rights must give way before such treaty-made law. 
The Pink case, supra., made the same declaration with reference to 
an unratified executiveagreement. 

Opponents of the proposed constitutional amendment tell us that 
the Constitution is not violated by international agreements of this 
sort. because, by decisions of our courts, the Constitution itself author- 
ized the President to do these things. 

This contention in my judgment is sheer, irresponsible casuistry. 
It is tantamount to an assertion that the Constitution authorized its 
own complete destruction by what it describes in article VI as “the 
authority of the United States.” Nevertheless, the absolutism of the 
Executive in the field of foreign relations has become a fetish in certain 
schools of constitutional thought. 

Here is a revealing quotation from a member of this school who has 
been a vigorous and most influential opponent of the proposed con- 
stitutional amendment: 


The question whether the United States should enter an international organ- 
ization * * * and of what pledges it should give * * * is one which the appro- 
priate agencies of the National Government are free to decide, substantially 
unfettered by constitutional limitations of any kind. (Edward 8S. Corwin, 
The Constitution and World Organization, 1944, p. 30.) 


Observe that this author glides gracefully from the area of supreme 
supra-constitutional international agreements, on past the point of 
no return—to world government without any acklowledged conflict 
with the Constitution at all. It is to be expected that such people will 
oppose the proposed amendment as undesirable, but it is an affront 
to ordinary intelligence for them to insist that such an amendment 
is unnecessary. 

In my opinion, the language of Senator Bricker’s pending proposal 
is the best yet employed to achieve the relatively simple but urgently 
necessary objective of this constitutional reform. Let us take a quick, 
critical look at the two vital sections of the proposal : 

Section 1: 


A provision of a treaty or other international agreement which conflicts with 
the Constitution, or which is not made in pursuance thereof, shall not be the 
supreme law of the land, nor be of any force or effect. 


No opponent of this amendment to my knowledge has expressed 
the desire to give validity to an international agreement which conflicts 
with the Constitution. Then, why not let the Constitution say so? 

Laws of the United States, to be valid, must be made in pursuance 
of the Constitution. But, international agreements make laws that 
are just as binding upon individuals as those made by Congress or 
State legislatures. Why should treaty laws escape this constitutional 
requirement of all other laws? 

Section 2: 


A treaty or other international agreement shall become effective as internal 


law in the United States only through legislation valid in the absence of inter- 
national agreement. 


_ France is the only major country in the world where a treaty or 
international agreement can become binding without subsequent, im- 
plementing legislation. Why should our international agreements 
become binding upon us as internal law before or in a less formal and 
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public manner than they become binding in a country with which 
we make the agreement ? 

It is of the essence of every valid law that it shall be promulgated. 
Where is this necessary public promulgation in the case of a self- 
executing executive international agreement ? 

Since a law is thus the natural and normal prerequisite to the 
binding force of a treaty, should it not be a constitutional law? 
Should laws which execute treaties have a a special license to violate 
the Constitution? Every other statute, State or Federal, must pass 
the constitutional test. Why should Congress be released from its 
time-honored constitutional limitations when it passes a law to give 
effect to a treaty ? 

These questions recall others that have been publicly raised in my 
hearing in all parts of the country, viz, let opponents of the proposed 
suntonesth answer these three questions : 

Why should the President, with the help of a foreign govern- 
eat be enabled to amend, change, or remove the limitations and 
divisions of powers set up in the Constitution of the United States / 

2. Why should the President, with the consent of a foreign govern- 
ment acquire regulatory powers over the persons and property of 
the people of the United States, which the Constitution forbids him 
to exercise alone / 

3. Specifically, what is it that opponents of this proposed amend- 
ment wish and expect the President to do, which this proposed amend- 
ment would prevent him from doing ? 

From my personal observation and experience, I can assure you 
that great numbers of the American people would like to have some 
concrete examples in answer to this last question. 

If there are people alive today who, by prompt patriotic action 
in Germany, could have prevented the rise of Adolph Hitler, do those 
people feel any personal responsibility for the wholesale loss of life 
and liberty that since has fallen upon the world ? 

It is within the power of this Congress to prevent the destruction of 
our constitutional freedom by the same kind of personal absolutism. 
Let us pray that the consciences of all present Senators and Repre- 
sentatives will be completely clear 10 years from now. 

Senator Keravver. Thank you very much, Dean Manion, for com- 
ing and being with us. I wanted to ask two questions. 

‘At the bottom of page 1 and over to page 2 you state that a revocable 
international agreement can be repeated or nullified by subsequently 
enacted statute, but you feel that that is not sufficient because the 
President might veto it. 

Mr. Manton. That is right, Mr. Chairman. 

Senator Krravver. Is there any doubt in your mind that a statute 

can annul a treaty or international ¢ agr eement ? 

Mr. Manion. There are certain treaties which are supposed to be 
irrevocable and in such circumstances there might be a real difficulty 
to affect that treaty by a subsequent statute, ‘although I think the 
courts have held pretty clearly that whichever is first in point of time 
takes precedence. 

Senator Keravuver. So that a treaty or international agreement 
being subject to being modified or being repealed by a subsequent 
statute, it would be in ‘the same position as a statute itself, it could be 
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modified or repealed by a subsequent law, whichever is latest in point 
of time ¢ 

Mr. Manton. That is my understanding. 

Senator Krerauver. Of course, that is a little different from the 
Constitution. The Constitution is not going to be nullified or repealed 
by subsequent congressional statute. 

‘Mr. Manton. I do not quite follow you, Mr. Chairman. 

Senator Keravuver. A treaty or a law can be nullified or repealed 

‘modified by subsequent statute. 

Mr. Manton. That is right. 

Senator Kerauver. But not so the Constitution. 

Mr. Manton. Oh, no. 

Senator Keravver. So that by your own definition you place the 
Constitution above a treaty or law. 

Mr. Manton. No. I see what you mean, Mr. Chairman, but if you 
will permit me, I think the trouble that has been speculated about 
here by Mr. Perlman and others boils down to this contention : 

The viciousness of the treaty power has come about because courts 
now construe the authority of the United States as it is used in article 
VI as a separate and distinct and unlimited authorization which, of 
course, gives treaties a carte blanche. 

Now, we got along until 1920 before we knew that there was such 
a construction possible, and I think that construction is unwarranted 
and gratuitous, and the only way to reverse it, it seems to me, is by 
constitutional language. 

Senator Krrauver. Dean Manion, you have set forth a lot of things 
that you think might happen, a lot of things that might be accom- 
plished, but what treaties, sir, do you think violate the Constitution ? 

Mr. Manton. I think the migratory bird treaty here, by the admis- 
sion of the court, transferred powers from the States and gave it to 
the Federal Government, whereas the 10th article of the Bill of Rights 
had reserved that power to the States and that was, in my judgment, 
an effective change of the Constitution and was—well, just that. I 
inean, the treaty changed the Constitution. 

Senator Keravuver. You think the Constitution should be changed 
so as to prevent the migratory bird treaty or treaties of that kind ¢ 

Mr. Manton. Treaties based on that principle. 

Senator Krrauver. Is the migratory bird treaty the only one you 
feel violated the Constitution ? 

Mr. Manion. I question in my own mind—I have not made a deter- 
mination on it—whether the Status of Forces Treaty did. I know it 
changed the constitutional rights of the men involved, and to that 
extent certainly it changed the Constitution, if it violates a constitu- 
tional right or leaves a constitutional right unprotected, then to that 
extent it does change it; yes, sir. 

Senator Krrauver. You mean in giving foreign nations the right 
to try our boys in their courts? . 

Mr. Manton. Yes, the regulation of the Armed Forces under the 
Constitution of the United States is left to Congress and the treaty 
effectively took that regulation away from Congress with respect to 
the NATO forces men stationed abroad in friendly countries and gave 
it to those nations. ? 
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Senator Krerauver. Well, we would certainly insist upon the con- 
stitutional right to try an alien NATO soldier in this country who 
had committed rape or murder, would we not 4 

Mr. Manton. I do not know what good the insistence would be, Mr. 
Chairman, in the absence of the Status of Forces Treaty. 

Now, there is one thing I would like to say in response to some of 
the things that have been said. The Constitution forbids many things 
from being done that might be done in the interest of the general wel- 
fare, and the division of powers between the State and Nation was 
deliberate, to slow down some of the processes of government and so in 
some respects it made our system of government less efficient than 
others, but that is the constitutional point of it and that is the whole 
rationality of the 10th amendment. 

Now, if we want to concentrate power, as is done in other countries 
and avoid the provisions contained there—and that concentration of 
power always precedes the death of freedom—then a treaty would be 
an effective way of doing it, and unless we pass this Bricker amend- 
ment precisely, that is the way it will happen, and if we ever have 
absolutism in this country it will be achieved through this manage- 
ment of foreign relations. 

Senator Kreravuver. Mr. Manion, do you agree with Mr. Perlman 
that this provision of the resolution would require ratification by the 
legislatures of those States of those treaties involving internal law 
which by the 10th amendment is in the jurisdiction of the State—that 
is, such things as migratory bird treaties or property rights for aliens 
in the United States? 

Mr. Manion. Yes, that was the case in Missouri v. Holland. 

Senator Kerauver. I mean, that is what you are against ? 

Mr. Manton. Yes. In other words, I am against the establishment 
of the uniform divorce law by treaty with Mexico; according to Mr. 
Perlman that would be an appropriate avenue for negotiations, by 
executive agreement or treaty, and yet every State, all of the States 
have the widest diversification in their divorce laws, as you know, 
and that uniform law by negotiation would be frozen in the law and 
[ think it violates the letter and spirit of the 10th amendment. 

Senator Keravuver. But there is not any treaty which—— 

Mr. Manion. But there could be, just as in this Missouri v. Hol- 
land. 

Senator Keravver. I am talking about things that have happened. 

Mr. Manion. Well, let us take one. Here is the United Nations 
Charter and the Supreme Court very significantly affirmed the deci- 
sion in Rice v. Siouw City Memorial Park by a divided Court a few 
months ago, and the only question to be decided was whether the 
United Nations Charter took precedence over the land laws of Iowa. 

Now, if we are to believe what they say in that decision—and the 
Court was divided, 4 to 4——— 

Senator Kreravver. Were there not some 5 or 6 points brought to 
the Court’s consideration ? 

Mr. Manton. Only one, undecided in Shelly v. Kraemer. 

Senator Keravuver. There is no opinion of the Court. There are a 
great many exceptions to the Supreme Court decision in the Iowa 
case—I mean, it was brought to the Supreme Court on certiorari on 
many alleged points of error. 
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Mr. Manion. That is right, but there was only one open question 
if you remember this Shelly v. Kraemer which had preceded that, of a 
similar instance of discriminatory convenants on land leases and trans- 
fers, and they held that where an agency of the Government was sought 
to be enforced against a racial covenant, that was a violation of the 
14th amendment because a permanent injunction of the State was 
asked for, but this was a suit for damages, there was no affirmative 
action, it was an entirely different category, and under Shelly v. 
Kraemer the decision in the case is a foregone conclusion, but in the 
Sioux City case an additional point was made, that the United Nations 
Charter prevented that discrimination and to that extent the Iowa law 
should be superseded, and the Iowa court rejected that—but I don’t 
know whether the Supreme Court accepted or rejected it. There is a 
question. 

Senator Kerauver. I thought that an issue in the Iowa case was 
whether the covenant was illegal, or whether it was illegal to the point 
where it might be the subject matter for damages, that that was the 
basic issue. 

Mr. Manion. Well, on what basis would it be illegal ? 

Senator Kerauver. I think Mr. Smithey can enlighten us on that. 

Mr. Smrrury. Perhaps I might inject in the record here that in 
Shelly v. Kraemer the decision was to the effect that racially restric- 
tive covenants were unenforcible. Is that not true? 

Mr. Manton. Yes—a permanent injunction was sought. 

Mr. Smirney. They were unenforcible. Now, was the question ever 
presented to the Court whether such a covenant is void? You rec- 
ognize the distinction as a lawyer. 

Mr. Manton. Yes, I do; but void on what ground ? 

Mr. Smirney. The distinction makes a great deal of difference, as 
far as the 14th amendment 

Mr. Manton. You mean void under the 14th amendment ? 

Mr. Smrrury. That was the issue presented in the Rice case, as well 
as the issue of whether or not the United Nations Charter had changed 
the laws with respect to racially restrictive covenants. 

Mr. Manton. The identical question was raised in Shelly v. Kraem- 
er, you remember, and if it had been void, the Court would never have 
had to go to the point, if it was void, of enforcibility. 

Mr. Smiruey. If it had been void, there is a possibility under the 
Rice case that it might have given rise to damages on the part of the 
widow for the pain and suffering which she suffered by reason of the 

failure to bury her husband; if it is unenforcible under the decision of 
Shelly v. Kraemer then a different question is presented. 

Mr. Manton. But there was a covenant in Shelly v. Kraemer. 

Mr. Smirury. There was also a covenant in Rice. 

Mr. Manton. If it had been void and that point was raised, it 
would not have been necessary for the Court to consider talking about 
enforcing it—you would not want to enforce a void covenant. 

Mr. Smirney. I simply want to say if the decision in Shelly v. 
Kraemer is read, you will find that the Court solely held that the 
agencies of the State, namely, the courts, would not enforce the ra- 
cially restrictive covenant. 

Senator Bricker. Under the 14th amendment. 

Mr. Smrrney. Yes, sir. 
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Senator Keravuver. And what they were trying to do in the Iowa 
case was to get a decision that was void so they could get Rice to sue 
for damages. 

Mr. Smiruey. That is correct. 

Mr. Manton. And my point is that these things are not hypothetical, 
we have an actual case involving great uncertainty in the Supreme 
Court now there, and since that time a new Justice has been appointed, 
and if that case is reheard there is a very great possibility that this 
Court might hold that the United Nations Charter has changed the 
laws of Iowa—so, it is not a treaty to be negotiated, it is one that we 
already have. 

Senator Krravver. I do not want to ask many more questions, but 
I just hurriedly looked over that Iowa case and it did not seem to me 
that the specification of error, that the United Nations Charter—that 
that was of very much importance, I mean, there were many other 
specifications and I thought, as Mr. Smithey outlined, that the real 
dispute that was presented was as to the enforcibility or nullity, and 
they just did not act on the matter—anyway, they did not grant 
certiorari. 

Mr. Manton. In the Iowa case—— 

Senator Krravuver. I mean they did not 

Mr. Manton (continuing). It was affirmed by a divided Court. 

Senator Keravuver. I mean, the decision was affirmed but there was 
no written opinion. 

Mr. Manton. That is right. 

(For a later decision of the Supreme Court of the United States in 
the Rice case, see p. 448. ) 

Senator Keravver. Senator Bricker, do you wish to ask questions? 

Senator Bricker. One question. There has been no decision of the 
Supreme Court yet upon the question of the effect of the United Na- 
tions on the separation of power in this country between Federal Gov- 
ernment and States? 

Mr. Manton. No,sir. This isthe nearest that it has come. 

Senator Bricker. And they did not decide it. 

Mr. Manton. That is right. 

Senator Bricker. But it was an issue in the case. 

Mr. Manton. I say, when the Court was evenly divided, and that 
point was one of the few remaining to be decided, certainly that should 
sound an alarm to the Senate. 

Senator Bricker. Thank you very much. 

Senator Krravver. Is Mr. Bloch here? Is Mr. Bloch present? Ap- 
parently he is not. 

Now. Mr. Webster. 

Mr. Wesster. I am here. 





STATEMENT OF BETHUEL M. WEBSTER, FORMER PRESIDENT OF 
THE BAR ASSOCIATION OF THE CITY OF NEW YORK 


Senator Krrauver. Mr. Webster, how long will your statement re- 
quire? I know you have an engagement this afternoon. 

Mr. Werster. Mr. Chairman, I think about 15 minutes. 

Senator Keravver. Would you rather testify now or following Mr. 
Brownell this afternoon ? 
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Mr. Wesster. I would rather do it now if I can, as I have to go 
to Richmond this evening, and it would be a great convenience. 

Senator Kerauver. All right; for the record, your name is Bethuel 
M. Webster, and you are a lawyer and a member of W ebster, Shef- 
field & Chrystie, 15 Broad Street, New York City. 

You have a statement. Do you wish to read your statement or treat 
it as though read and speak orally to it / 

Mr. Wesster. It is a fairly technical argument and I think that I 
can save you time if I read the statement. 

Senator Kerauver. All right, sir. 

Mr. Wersrter. I do not often read, but I believe in this case it would 
be convenient to you and the committee and save a little time. 

Senator Kerauver. All right. 

Mr. Wesster. Mr. Chairman and Senator Bricker, I would like to 
say first, a few words about my own experience. 

I was born and brought up in Colorado. My people went out there 
from the Ohio River Valley, and from Pennsylvania in the seventies 
and I went to the State university and then to Harvard Law School. 

Senator Kerauver. It seems that I have heard that many of you 
have some Ohio background. 

Mr. Wesster. Well, I do not think we were selected on that basis, 
Mr. Chairman. 

Mr. Bricker. That wasa great mistake, too. [| Laughter. | 

Mr. Wesster. Well, you know, my family went out there with 
Senator Milliken’s family, at the same time, so I am in very good 
company. [Laughter. ] 

I was an assistant in the office of the United States attorney in New 
York City for a short while and then I was down here with William J. 
Donovan in the Antitrust Division of the Department of Justice, and 
then I was the first General Counsel of the old Radio Commission in 
1929. 

In 1949 and again in 1951 I spent brief periods in Germany as a 
consultant to Mr. McCloy, first with reference to decartelization mat- 
ters, and then later on I reviewed the occupation court set up for him. 

From 1952 to 1954 I was president of the Association of the Bar of 
the City of New York. I mention that because it was at that time, 
really, in the spring of 1952 when I found that the committees of the 
association had been concerned deeply with this subject and I con- 
sidered it my duty to try and find out something about it, although 
I do not pretend to be a constitutional expert. 

Senator Keravver. What is your political background? Are you 
a Democrat or Republican ? 

Mr. Werster. I am a Republican. 

Senator Kerauver. That is the second unfortunate thing about him. 
| Laughter. | 

Mr. Werster. I have always been a Republican. I served under 
President Coolidge and President Hoover and I have always voted 
a Republican ticket and I have been a member of the Republican Club 
in New York for 30 years. 

Senator Bricker. I hope you won’t change. 

Mr. Wesster. Well, I think it is too late. 

Now, I am opposed to Senate Joint Resolution 1 now before you. 
However, you have heard already a great deal about its whichless 

“which” clause, and also about its requirement for duplicate legisla- 
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tive action. Therefore, with your permission, I should like to concen- 
trate on section 1, namely: 


A provision of a treaty or other international agreement which conflicts with 
this Constitution, or which is not made in pursuance thereof, shall not be the 
supreme law of the land nor be of any force or effect. 


The key phrases are “conflicts with this Constitution” and “not 
made in pursuance thereof.” The former, as you know, derives from 
Senate Joint Resolution 43, introduced in 1953 by Senator Watkins 
and later substantially adopted by a majority of the Senate Judiciary 
Committee’ 

Senator Keravver. Let me interrupt you just a second. 

Mr. Wesster. Yes. 

Senator Krerauver. The footnotes that you have in your statement 
will follow your statement, so you do not need to read them. 

Mr. Wesster. I am not going to read them at all. 

Senator Kreravuver. They will be in your printed statement, at the 
end. 

Mr. Werster. Thank you very much. That in turn had been based 
on a recommendation made by a majority of the house of delegates of 
the American Bar Association over the opposition of its section of 
international and comparative law.? 

The second phrase—“not made in pursuance thereof”—derives from 
the substitute resolution introduced by Senators Ferguson, Knowland, 
Milliken, and Saltonstall during the floor debate last year.2 (This 
substitute resolution also contained a separate provision based on 
Senator Watkins’ proposal. ) 

For purposes of the preliminary voting at that time, as you will re- 
all, the provision embodying the “conflicts” phrase was. adopted 
62-20 * and continued in later versions. The provision embodying the 
“in pursuance” phrase was adopted 44-48 but later dropped.° 

President Eisenhower has repeatedly expressed his personal will- 
ingness to accept the principle of a declaratory amendment, though 
he has indicated that it seemed an anomaly to amend the Constitution 
to show it is going to remain the same.® At his press conference 2 
week ago he expressed his willingness as follows: ” 

Now, on the other hand, I have equally said the United States has gotten a 
great fear that treaties can be written that are in violation of the Constitution. 
And if it would reassure the people of the United States to have an amendment 


saying that any treaty or executive agreement in conflict with this Constitution 


shall have no force or effect, I am perfectly willing to say it. But I will go no 
further. 


With such distinguished sponsorship (or acquiescence) for some 
such declaratory amendment, why should there be any hesitation 
about adopting it? Let us see whether we know what it means, and 
whether we can be sure we know what it means. 

In the first place, we all start from a common ground. Nobody— 
but nobody—so far as I am aware wants treaties and other inter- 
national agreements to be subject to conflict with the Constitution. 


1 Report of Committee on the Judiciary. together with minority views, to accompany 
. J. Res. 1; 83d Cong. (1st sess.), S. Rept. No. 412. 

2738 A.B. A. Journal 435 (Mav 1952). 

2100 Congressional Record 1080 (Feb. 2. 1954). 

4100 Congressional Record 1653 (Feb. 15, 1954). 

5100 Congressional Record 1822 (Feb. 17. 1954). 

*The New York Times, Mar. 26, 1953, p. 30. 

7 The New York Times, Apr. 28, 1955, p. 12. 
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The only disputed points are whether there is any necessity for writ- 
ing this declaration of law into the Constitution, and, if that is to be 
done at all, what words to use. The proposition has been stated in a 
number of ways. 

At the time the Constitution was submitted to the States, the North 
Carolina State Convention recommended that it should not be ratified 


until it had been amended to include a Bill of Rights, and also the 
following: § 


nor shall any treaty be valid which is contradictory to the Constitution of the 
United States. 

(no such provision was included in the amendments which the First 
Congress submitted to the States the following year (1789), but North 
Carolina ratified the Constitution later that year). Here, then, we 
have the proposition stated in language that is practically synonymous 
with the phrase “conflicts with this Constitution” now proposed in 
section 1. 

The Supreme Court has referred to the subject in a number of 
different phrases: 

The treaty power does not extend so far as to “authorize what the 
Constitution forbids”.® 

The courts have no right to disregard treaty provisions “unless they 
violate the Constitution”. 

A treaty cannot change the Constitution or be held valid if it be “in 
violation of that instrument”.*! 

The treaty in question does not ° ‘contravene any prohibitory words 
to be found in the Constitution”. 

All of these phrases have the same general import so far as words 
are concerned; and the phrase “conflicts with this Constitution” in 
section 1 seems about as good a selection as any other. The dispute 
comes, as lawyers know, when we try to apply an apparently sound 
general phrase i in particular cases, i. e., to particular treaties. 

Before getting into that, how ever, let me speak briefly of the second 
phrase used in section 1—the reference to any international agree- 
ment which is “not made in pursuance” of the Constitution. This 
derives from one provision of the Ferguson-Knowland substitute of 
last year, as I have already indicated. That provision was drawn 
solely to amend the supremacy clause itself,'* so that the same “made 
in pursuance” which it requires of laws would also be required of 
treaties. 

If that is all this provision would do, however, it may not be ade- 
quate to effect a declaration that the Constitution is supreme over 
treaties, because the existence and function of the supremacy clause 
is not for declaring the supremacy of the Constitution over Federal 
laws. The supremacy of the Constitution over laws is established 
by the very nature of the entire document, as Chief Justice Marshall 
taught in Marbury v. Madison: 


Certainly all those who have framed written constitutions contemplate them 
as forming the fundamental and paramount law of the nation, and, consequently, 


84 Elliot’s Debates, 246 (1876). 

® Ceofrey v. Riggs (133 U. S. 258, 267 (1890) ). 

1 Doe et al. v. Braden (16 How. 635, 657 (1853) ). 

The Cherokee Tobacco (11 Wall. 616, 620—621 (1870)). 
12 Missouri v. Holland (252 U. S. 416, 433 (1920)). 

13 United States Constitution, Art. VI, par. 2. 

41 Cranch 137, 177 (1803). 
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the theory of every such government must be, that an act of the legislature, 
repugnant to the constitution, is void. 

If, on the other hand, a made-in-pursuance requirement does more 
than reshufile the supremacy clause, then we would be running the risk 
of its operating as a hidden “which” clause, as discussed below. 
Another risk would be that it would operate to require the submission 
to the Senate, just like treaties, of all executive agreements. Imagine 
the effect on the Senate Calendar. 

Incidentally, before I leave Marbury v. Madison—that rock on 
which our Federal Government has rested for over a century and a 
half—is there anyone so fearful of its vitality as to suggest that it too 
should be written up as a constitutional amendment? Like this: 

A provision of a law which conflicts with this Constitution shall not be of any 
force or effect. 

T think not. 

Now I come to the $64 question—Can we be sure we know what 
section 1 means? Assuming for the moment that “conflicts with this 
Constitution” are the best words available, do we know how that test 
will work—that is, what kinds of treaties do “conflict” and what kinds 
do not? Could there be pretty general agreement on this point? 
Unfortunately, the answer is “No”—we don’t know, and there appar- 
ently is not general agreement. 

For instance, would section 1 reverse Missouri v. Holland and in- 
validate a migratory bird treaty? The majority report of the Sen- 
ate Judiciary Committee seems to assume it would; the report cites the 
case four times in arguing for the necessity of section 1 (the section 
invalidating a treaty which “conflicts” with the Constitution.” 

Senator Krravuver. You are talking about the majority report of 
the last Congress? 

Mr. Werster. That is right. 

Although Senator Bricker has denied that assumption when pressed 

under questioning, he also continued to emphasize that in this case— 
and I think that these are his, exact words—I use the Congressional 
Record here, he said that— 
the decision held that a treaty does not have to comply with the terms of the 
Constitution.” 
The late Senator McCarran introduced his own alternative amend- 
ment containing no provision on treaties comparable to the present 
section 2, but containing the two provisions which have been combined 
in the present section 1; in so doing he said he did not insist on re- 
taining the “which” clause in precise words if his basic purpose of, 
in his words, “restoring the original intendment of the Constitution 
can be served by the adoption of other words.” ‘7 

More recently, Senator Bricker has cited remarks during the Senate 
debate to establish that the “conflicts phrase of section 1 “would pre- 
vent the delegation of executive, legislative, or judicial power to an 
international organization *—and for Senator Bricker’s benefit that 
is the article in the Notre Dame Lawyer, a provision to that effect had 


% Majority Report, pp. 3-8. 

16100 Congressional Record 1793-1794 (Feb. 17, 1954). 

17100 Congressional Record 959 (Jan. 29, 1954). ‘“ 

18Treatv Law versus Domestic Constitutional Law, 29 Notre Dame Lawyer, 529, 543 
(August 1954). 
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been contained in his 1953 version of Senate Joint Resolution 1 as in- 
troduced, but was abandoned by the Senate Judiciary Committee. 

Thus leading proponents of the Bricker amendment reveal their 
belief that Missouri v. Holland conflicts with the Constitution; and 
their belief that a section 1, invalidating treaties which conflict with 
the Constitution, will operate to proscribe the same kind of treaties 
that will be hit by the “which” clause of section 2. The opponents 
of the Bricker amendment, myself included, believe that Missouri v. 
Holland is good law and does not conflict w ‘ith the Constitution. In 
the face of such a completely different understanding of what our 
constitutional law now is, there obviously is no general agreement— 
and can be none—on what kinds of treaties do conflict with the Con- 
stitution and what kinds do not. 

I have taken the migratory bird treaty as an example only because 
Missouri v. Holland is the principal case about which the Bricker 
supporters complain, which is the case most frequently cited by them 
as an example of what they complain of, Actually, their theory of 
what treaties conflict with the Constitution would have to embrace 
many other and more important kinds of treaties—in fact, all treaties 
except those involving powers which Congress is authorized to exercise 
in the absence of treaty. I do not need to elaborate upon them, as other 
witnesses have done so at length in pointing out the constricting effect 
of section 2. The kinds of treaties which would be invalidated by such 
a theory are some of the most numerous and traditional—such as trea- 
ties granting and obtaining rights to engage in local business and pro- 
fessions, rights to own and inherit property, rights of consular ofli- 
cers in the settlement of decedents’ estates, rights to collect debts and 
so forth. 

So who can speak with any confidence to the Congress, or to the 
State legislatures or to the people, and tell them what kinds of treaties 
will be forbidden by section 1? Can anybody warrant that it will 
invalidate only future bad treaties, and that it will not invalidate 
present good treaties as well ? 

Certainly this is no time to write what may be equivocal words 
into the Constitution—words that may throw doubt on our country’s 
power to make treaties with friends and allies. No one can point 
to abuse of this power in the 166 years of its history. I consider sec- 
tion 1 unnecessary, and I object to cluttering up our Constitution 
with declarations to assuage what at most are hypothetical fears. 

Our opinions and predictions are not infallible; some risks are 
involved under any instrument of government. But if there is a 
risk that at some time our Government and our courts will permit a 
treaty or executive agreement to violate our Constitution, I say that 
risk is only theoretical and not practical. I would far "rather run 
that theoretical risk than enact prohibitory declarations, invite mis- 
construction and thereby run the very real risk of shrinking our 
national power. 

Thank you very much. 

Senator Keravuver. Thank you, Mr. Webster. 

Mr. Wersrer. And I think I have taken just about 15 minutes. 

Senator Keravuver. Thank you very much for your clear statement 
and I think that you did come within the 15-minute period. 

Senator Bricker, do you have any questions or observations? 
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Senator Bricker. No observations but just a couple of questions. 

Alexander Hamilton used substantially the same arguments against 
the Bill of Rights, didn’t he ? 

Mr. Wesster (after pause). The word “substantially” I have 
trouble following. He did discuss the Bill of Rights as being unnec- 
essary 

Senator Bricker. Unnecessary and dangerous. 

Mr. Wessrer. If he used that word and you say so, I will accept it. 

Senator Bricker. And yet the Bill of Rights has had a great 
effect upon the preserving of our liberties, has it not ? 

. Mr. Wesrster. No doubt about it, and I am for it, and always will 
e. 

I want to say this, Senator, that when Alexander Hamilton made 
those arguments the situation was very different. 

I mean, we did not have, one hundred and sixty-six-odd years of 
successful government nor did we have 166 years of faithful observ- 
ance of constitutional principles by Presidents of the United States 
and by the Senators of the United States. 

I, for one, have watched the Senate and watched the treaties with 
the greatest of interest and it seems to me that any time there is any 
real danger that the President might abuse the treaty power, the Con- 
gress is right there at his elbow. 

Senator Bricker. Now, we were assured by the Secretary of State 
and by arguments on the floor pending the ratification of the United 
Nations Covenant, that it would have no effect upon domestic law, 
and yet no sooner was it ratified than it was announced by Mr. 
Humphrey, Chairman of the Section on Human Rights, that they 
were going to do something revolutionary, they were going to apply 
treaties directly to the individuals, go around their own government. 

Mr. Wesster. Well, thank God, this is still a free country, and 
people can still say irresponsible things. 

Senator Bricker. Yes, I know that, but the State Department also 
stated or supported that theory, didn’t they ? 

Mr. Wesster. I am not sure of that. 

Senator Bricker. It is in that report. And now for one other ques- 
tion. 

You object to the uncertainty, and the lack of clarity in the word 
“conflict.” 

Now, did anybody know when the amendments were adopted after 
the War Between the States, what the meaning of “due process” was? 

Mr. Wesster. I don’t think they did, and they still 

Senator Bricker. They are still interpreting that, are they not? 

Mr. Wesster. Well, that is my point. 

Senator Bricker. Yet would you repeal any of those amendments? 

Mr. Wesster. No, TI would not. 

Senator Bricker. It has had a verv fine effect on the country? 

Mr. Wesster. No: I would not repeal, but neither would TI repeal 
in the common law that part about the “ordinary, prudent man,” and 
those are principles that we apply—but I do not think that I would 
attempt that kind of tampering with the Constitution; I would not 
want to live in the period of uncertainty that would result from adopt- 
ing words that are not clear. 

Senator Bricker. Well, there is uncertainty now, as regards both 
the 14th amendment and the courts last year have reversed the former 
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decision of the courts, so the argument of uncertainty and lack of def- 
inite understanding and the fear of letting the court interpret it cer- 
tainly would apply to all amendments under that same doctrine, 
would it not, and also to the provisions for their original Constitution 
itself. We have been working on that for 150 years or more. 

Mr. Wesster. Senator, I am a conservative. 

Senator Bricker. So am I and I want to preserve what we have 
got—first of all, human liberty. 

Mr. Wesster. And I want to conserve what is good in the Constitu- 
tion and not change it, and I do not think that it ought to be tossed 
around like a leaf in a windstorm, and that is exactly what would 
happen if you adopted section I—and I want to say this, Senator, 
that I began by being strongly inclined toward your point of view, 
but the more I study it, the further I find myself separated from you. 

Senator Bricker. Well, I might say that the more I study it the 
more convinced I am that something of this kind is absolutely neces- 
sary to preserve the liberties of the people of the United States. 

I see there an opportunity by a loophole through which those liber- 
ties can be invaded and taken away and this is only an effort to take 
care of that. That is why this amendment was drafted in the first 
rlace. 

Now, although as I have said, I have no pride of language, particu- 
larly, I think that we have arrived at good language here, and I think 
that we can trust the courts to decide this as patriotic 

Mr. Wesrster. Which they did, with regard to due process 

Senator Bricker. As to due process and as was later done with other 
amendments of the Constitution and also the original terms of the 
Constitution and, of course, we cannot bind the courts, at this time, 
by what you or I might believe, but if we have the common purpose 
of preserving the country’s rights, I think that the courts would follow 
that and 

Mr. Wesster. Well, why have this uncertainty in it? 

Senator Bricker. It is no more uncertain than other amendments 
of the Constitution. 

Mr. Wernster. I wish to ask Senator Bricker one question. I sup- 
pose he does not mind having an uncertainty introduced into this 
subject because he thinks the courts might be persuaded, this might 
have the effect of overruling or reversing—and, of course, I do not 
want that to happen, and I don’t think it should happen, so on that 
point you and I are 

Senator Bricker. Remember, in the decision of the Supreme Court 
on the migratory bird treatment, 1 felt it was unconstitutional, under 
the commerce clause and 3 thought it was not; only 1 judge on 
this abnormal, and what I feel, very dangerous precedent. 

Mr. Wesster. I was very much interested in your reasoning on the 
commerce clause and I suppose it might be held valid, as a regulation 
of interstate commerce. 

Senator Bricker. Three of the Court felt it should be. 

That isall. Thank you. 

Senator Kerrauver. Well, Mr. Webster, thank you for coming 
with us. 

Mr. Wesster. Thank you, Mr. Chairman. 

Senator Keravuver. We appreciate your contribution. 
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The committee will reconvene at 3 o’clock and we will be in the Old 
Supreme Court chamber, that will be more convenient. 

Our witness this afternoon will be Mr. Brownell, the Attorney 
General, and perhaps 1 or 2 other witnesses. We will now stand in 
recess until 3 o'clock. 

(Whereupon at 12:35 p. m. the committee recessed to reconvene 
at 3 p.m.) 

AFTERNOON SESSION 


(The subcommittee reconvened at 3 p. m., in the Old Supreme Court 
room, United States Capitol.) 

Present: Senators Kefauver (presiding), Daniel, and Dirksen. 

Also present: Senator Bricker; Wayne H. Smithey, member, pro- 
fessional staff. 

Senator Krrauver. The committee will resume its deliberations. 

We appreciate the appearance of the distinguished Attorney Gen- 
eral of the United States, Herbert Brownell, Jr., in connection with 
this resolution. 


STATEMENT OF HON. HERBERT BROWNELL, JR., ATTORNEY 
GENERAL OF THE UNITED STATES 


Senator Keravuver. Mr. Brownell, you practiced law in New York 
before you came to be Attorney General of the United States; is that 
true ? 

Attorney General Brownetu. That is true. 

Senator Krerauver. I believe you are a member of the Yale Law 
School Class of 1927. 

Attorney General Browneuu. That is correct. 

Senator Kerauver. Mr. Brownell, you have a prepared statement. 
Do you want to read your statement or do you want to treat it as read 
and have it printed in the record, and tell us what you think of this 
orally? Either way you wish. 

Attorney General BrowneLit. Why don’t we just have it printed in 
the record? That will save you time. 

Senator Krravuver. All right, sir. The statement will be printed 
at this place in the record, and you proceed in your own way. 

(The prepared statement of Attorney General Brownell is as 
follows:) 


STATEMENT BY Hon. HERBERT BROWNELL, JR., ATTORNEY GENERAL OF THE UNITED 
STATES 


Mr. Chairman and members of the committee, I am opposed to Senate Joint 
Resolution 1 because it would place unwarranted and dangerous limitations 
on the treatymaking power of the United States and on the constitutional powers 
of the President in the conduct of our foreign relations. 

Two years ago I opposed substantially the same proposals embodied in Senate 
Joint Resolution 1 and Senate Joint Resolution 43, 88d Congress, for substan- 
tially the same reasons. With the intervening time it seems even more 
imperative that nothing be done to impair the Nation's powers through the 
President to cope successfully with the manifold and imminent dangers which 
confront us. 

The President’s major instrument for our protection and peace is mutual 
agreements with other countries which demonstrate to all the world that uni- 
field allied power is too great a challenge. Such agreement must be reciprocal. 
We must grant mutual rights. 
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Our task in the field of foreign affairs, as I see it, is to demonstrate that 
international problems can be solved by negotiation and agreement—that wars 
are not the solution. With our knowledge of the potential of nuclear weapons 
for complete devastation we must use all our powers for peaceful settlement. 

Changing the Constitution is a serious undertaking. The checks and balances 
which it provides are delicate. They are intended to prevent tyranny and 
dictatorship, but at the same time to enable the Federal Government to deal 
effectively with other nations. Even a slight redistribution of powers could 
leave us without adequate powers so to function. The success with which our 
country has dealt with both foreign and domestic problems under the Constitu- 
tion for more than 160 years should not be disregarded. It should not lightly 
be traded for an experiment. 

In considering Senate Joint Resolution 1 we cannot disregard the history of 
the other Bricker amendments. They will always be an integral part of the 
material before the courts in the construction of this or any other similar amend- 
ment, if adopted. Each person who seeks to limit the action of this country in 
foreign affairs could find in that history something to urge upon the courts in 
support of a desired limitation. Regardless of any other questions concerning 
this proposal, one thing is certain. Adoption would induce litigation. Every 
treaty and executive agreement not only of the future but of the past would be 
threatened with possible attack in the courts. 

Since this resolution proposes, as did its predecessors in the 82d and &3d 
Congresses, radical limitations on the traditional sovereign powers of the United 
States and on the President’s authority to conduct the country’s foreign affairs, 
I think it important to review some of the established fundamentals of our con- 
stitutional system. 

Under our constitutional plan full sovereignty in external affairs is vested in 
the Federal Government and the country possesses all the normal powers of a 
sovereign nation.* 

The treaty clause of the Constitution (art. II, sec. 2) provides that the Presi- 
dent “shall have power, by and with the advice and consent of the Senate, to 
make treaties * * *,.” 

History teaches us that this provision was adopted advisedly. The first draft 
of the Constitution, submitted by Mr. Pinckney on May 29, 1787, followed the 
example of art. IX of the Articles of Confederation. It placed the foreign rela- 
tions powers in the Senate.” The members of the Constitutional Convention 
concluded, however, that the transaction of foreign relations, especially in view 
of its need for speed and secrecy, was essentially an executive function, to be sub- 
ject to senatorial control in those instances where the gravity of possible com- 
mitments made such checks desirable... As early as June 18, 1787, Alexander 
Hamilton submitted a constitutional sketch which shifted the power to make 
treaties and to appoint ambassadors to the President, under senatorial control.* 
Viewed against this background, the final constitutional text discloses a deliber- 
ate design to place the foreign relations power in the President, subject to the 
controls expressly provided for. 

Thomas Jefferson and John Marshall so understood it. Jefferson said: * 

“* * * The transaction of business with foreign nations is executive alto- 
gether. It belongs, then, to the head of that department except as to such por- 
tions of it as are specially submitted ‘to the Senate. Exceptions are to be con- 
strued strictly.” 

Marshall put it thus: ° 


“* * * The President is the sole organ of the Nation in its external relations, 
and its sole representative with foreign nations, * * * 


* * * * * * * 


a 


1 Fong Yue Ting v. United States (149 U. S. 698, 711); Burnet v. Brooks (288 U. 8. 


878, 396) ; United States v. Curtiss-Wright Corp. (299 U. S. 304, 318) ; and Mackenzie v. 
Hare (239 U. S. 299, 311). 


12 Curtis, History of the Constitution of the United States, 410. 
, The Federalist, Nos. 64 and 75; Mr. Davie’s speech in the North Carolina Convention, 
3 Farrand, Records of the Federal Convention, 347—399. 
on Records of the Federal Convention, 292; see also 3 Farrand, ibid. 619, 
\e Hoe. 

°The Writings of Thomas Jefferson (memorial edition), vol. III, pp. 15, 16. See also 
the similar remarks of Madison in the House of Representatives, Annals of Congress. 
Ist Cong., cols. 463-464, 496, and Crosskey, Politics and the Constitution of the United 
States, vol. 1, Rp. 417-418. 

* Annals of Congress, 6th Cong., cols. 613-614. 
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“The executive is not only the constitutional department, but seems to be the 
proper department to which the power in question may most wisely and most 
safely be confided. 

“The department which is entrusted with the whole foreign intercourse of the 
Nation * * *,.” 

The Supreme Court has repeatedly reaffirmed the conceptions underlying Jef- 
ferson’s and Marshall’s declarations.‘ 

Treaties and other international agreements are the instruments of diplomacy 
through which the President conducts the Nation’s foreign affairs. The Presi- 
dent exercises this power in the case of treaties with the participation of the 
United States Senate. In the case of other international agreements he exer- 
cises it pursuant to constitutional authority or pursuant to legislative authori- 

ation or implementation.* 

The constitutional intendment and standard to be observed by all branches of 
Government in the exercise of this power as well as all others was incisively 
stated in the concurring opinion of the late Mr. Justice Jackson in Youngstown 
Co. v. Sawyer (348 U. 8S. 579), where he said at page 635: 

“The actual art of governing under our Constitution does not and cannot 
conform to judicial definitions of the power of any of its branches based on 
isolated clauses or even single articles torn from context. While the Constitu- 
tion diffuses power the better to secure liberty, it also contemplates that prac- 
tice will integrate the dispersed powers into a workable government. It enjoins 
upon its branches separateness but interdependence, autonomy but reciprocity. 
Presidential powers are not fixed but fluctuate, depending upon their disjunction 
or conjunction with those of Congress.” 

In my view the continuing need is for mutual respect for that standard by the 
three equal and independent coordinate branches of Government, not for a 
redistribution of governmental powers among those branches or for a denial 
of power to the Federal Government in an area where the several States are 
constitutionally incompetent to act. 

The subject matter of treaties, being coextensive with the proper interna- 
tional needs and interests of a sovereign nation, may include matters normally 
reserved for state regulation by the 10th amendment and not within the Con- 
gress’ enumerated powers.’ Similarly, contrary State policy does not overcome 
the legal consequences of executive agreements made by the President in the 
exercise of his constitutionally authorized power.” 

I would like to clear up another point at this time. The following sentence 
is from my previous testimony discussing an earlier draft of the Bricker 
amendment: 

“Our Federal system did not contemplate having treaties deal with matters 
exclusively domestic in their nature.” 

My statement in context also contained the statement that I wholly and totally 
disagree with those who would “severely limit the treatymaking power of the 


7 United States y. Curtiss-Wright Corp. (299 U. S. 304, 319-320). See also United 
States v. Belmont (301 U. S. 824, 3380); United States v. Pink (315 U. 8. 203, 222-223. 
229-230) ; Chicago & Southern Air Lines v. Waterman Corp. (333 U. 8S. 103, 109). 

8 Past practice indicates that international agreements have been cast in the form of 
treaties or executive agreements, depending upon a number of variables, such as their 
importance, duration, subject matter, and the degree to which the United States enters 
into binding commitments. (See 39 op. A. G. 484, 487.) Like most decisions on the 
distribution of functions between branches of Government, the determination of the 
matters appropriate for an executive agreement calls for informed “political judgment 
and does not lend itself to an exact formula. Cf. George Sutherland, Constitutional 
Powers and World Affairs, 121; Arthur E. Sutherland, Restricting the Treaty Power, 
65 Harv. L. Rev. 1305, 1324, 1329, and the authorities there cited. As former Assistant 
Secretary of State Sayre has said (Sayre, The Constitutionality of the Trade Agreements 
Act (1939), 39 Col. L. Rev. 735, 755) : 

“International agreements involving political issues or changes of national policy and 
those involving international arrangements of a permanent character usually takes the 
form of treaties. But international agreements embodying adjustments of detail carrying 
out well-established national policies and traditions and those involving arrangements of 
a more or less temporary nature usually take the form of executive agreements.” . 

Foreign countries seem to apply similar tests. Lauterpacht’s Oppenheim, International 
Law (7th edition), vol, I, sec. 512; MeNair, The Law of Treaties, p. 86; Laband, Staats- 
recht des Deutschen Reichs (5th edition), vol. II, pp. 153-155. Art. 59 (2) of the Constitu 
tion of German Federal (Bonn) Republic expressly provides for ‘administrative agree- 
ments” (Verwaltungsabkommen). The Austrian and Italian Constitutions (arts. 50 and 
80, respectively) require legislative consent to treaties which are of a political nature. 
The Swiss practice is: strikingly similar to the American. See Fleiner-Giacommetti, 
Schweizerisches Bundesstaatsrecht, 825-829. 

® Missouri v. Holland (252 U. 8. 416, 433-434) ; Ware v. Hylton (3 Dall. 199). 

10 United States v. Pink (315 U. S. 203, 229-230). 
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Federal Government by confining it to matters which are not ‘domestic’ or 
‘internal’.” I then suggested the problem was “whether a constitutional amend- 
ment can be drafted which will prevent possible misuse of the treatymaking 
power without, at the same time, unduly restricting its legitimate exercise.” 
Many learned persons have been striving in good faith but unsuccessfully to 
do so these past few years. 

Here I believe it is important to note that the internal effect of treaties and 
executive agreements can be modified or overridden by subsequent legislation.” 
And like all other exertions of governmental power in the United States, any 
treaty or other international agreement cannot do what the Constitution forbids.” 

The Supreme Court’s repeated affirmations of the supremacy of the Constitu- 
tion over treaties and international agreements cannot be dismissed or minimized 
as dicta. The only view consistent with the entire tenor of the Court’s decisions 
is that every exertion of governmental power, including the treaty power, must 
conform to the Constitution. This is the only view consistent with the essence of 
our form of government in which all national power is exercised under the Consti- 
tution and subject to its limitations. No case has been cited in which any court 
has ever found a treaty or international agreement to be in violation of the Con- 
stitution, but nevertheless, valid. I see no reasonable basis for the inference or 
the fear that any court ever will.” 


ANALYSIS OF SECTION 1 


If the intended purpose of section 1 were to confirm and declare existing law 
and no more it would be without legal significance. However, the genesis of 
the section and the legislative history of its antecedents in two prior Congresses 
scarcely support the view that it was intended to be or would be construed by 
the courts to be merely declaratory and confirmatory of existing law. 

The language “which conflicts with” used in section 1 has no fixed or settled 
meaning. It is omnibus, generalized language which would support challenges 
to the constitutionality of past, present, and future treaties and international 
agreements on a broader basis than any other part of the resolution and, perhaps, 
on a broader basis than some of its proponents intend. The full implications of 
this language become apparent when considered in the context of the entire 
resolution. 

The “in pursuance” language derives from section 2 of the Ferguson substitute 
for Senate Joint Resolution 1, 83d Congress, as follows: 

“Sec. 2. Clause 2 of article VI of the Constitution of the United States is 
hereby amended by adding at the end thereof the following : ‘Notwithstanding the 
foregoing provisions of this clause, no treaty made after the establishment of this 
Constitution shall be the supreme law of the land unless made in pursuance of 
this Constitution.’ ” 

Senator Ferguson in sponsoring and managing his substituted indicated that 
section 2 was not a repetition of his section 1 (“the conflict with” language) and 
was not redundant, but that by its language he was trying to achieve parity 
between treaties and satutes in judging their constitutionality and to eliminate 
the inferences he drew from the opinion in Missouri v. Holland, supra, that the 
validity of treaties would be grounded on some test other than the Constitution.” 
Senator Ferguson disclaimed any intention to retain the so-called “which” clause 
(sec. 2 of S. J. Res. 1, as reported by the Senate Judiciary Committee June 15, 
1953).” But in developing his purpose and the meaning of substitute section 2, 
Senator Ferguson said : 

“The purpose of the amendment is to require that a treaty be in pursuance of 
the Constitution, if it is to become the supreme law of the land. Under the 
amendment, a treaty must conform to the Constitution, and must not conflict 
with it. 

“The amendment will thus prevent the delegation of executive, legislative, or 
judicial power to an international organization. Mr. President, I wish to repeat 


: ‘eae Ting v. United States (149 U. S. 698, 720) ; Moser v. United States (341 
1. §. 41, 45). 

8 Goefroy v. Riggs (133 U. S. 258, 267); Prevost v. Greneauz (19 How. 1, 7): Brown 

v. Buchesne (19 How. 183, 197) ; Missouri v. Holland (252 U. S. 416, 433) ; The Cherokee 
Tobaceo (11 Wall. 616, 620-621). Doe v. Braden (16 How. 635, 657) : United States v. 
Belmont (301 U. S. 321, 332); United States v. Pink (315 U. S. 203, 226). 
__'* See, for example, United States v. Cappa (204 F. 2d 655, affirmed on other grounds, 
75 S. Ct. 326) ; Maria Jeritza Seery v. United States (No. 340—352, in the United States 
Court of Claims, decided January 11, 1955). 
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that this amendment will prevent the delegation of executive, legislative, or judi- 
cial power to an international organization, for under the Constitution these 
powers are vested exclusively in the President, the Congress, and the Federal] 
Courts.” * 

Senator Ferguson repeated this this statement, the second paragraph, vebatim 
again on February 16, 1954." This expression of purpose in the second para- 
graph of the quotation parallels in language section 2 of Senate Joint Resolu- 
tion 130, 82d Congress, which was the original Bricker amendment. That lan- 
guage was as follows: 

“Sec. 2. No treaty or executive agreement shall vest in any international 
organization or in any foreign power any of the legislative, executive, or 
judicial powers vested by this Constitution in the Congress, the President, and 
in the courts of the United States, respectively.” 

Senator Bricker withdrew section 2 of his original amendment in favor of a 
new section 2 in Senate Joint Resolution 1, 88d Congress. This new provision 
read: 

“Sec. 2. No treaty shall authorize or permit any foreign power or any inter- 
national organization to supervise, control, or adjudicate rights of citizens of 
the United States within the United States enumerated in this Constitution or 
any other matter essentially within the domestic jurisdiction of the United 
States.” 

Senator Bricker and the Senate Judiciary Committee withdrew that section 
to be replaced by section 2 of Senate Joint Resolution 1 as reported June 15, 1953, 
with the so-called “which” clause, reading: 

“A treaty shall become effective as internal law in the United States only 
through legislation which would be valid in the absence of treaty.” 

Each of these series of replacements of section 2 had the avowed purpose of 
limiting the subjects of treatymaking. Senator Ferguson in his explanation of 
the proposed amendment to the “supremacy” clause of the Constitution, stated 
the limiting effect in words which paralleled section 2 of the original Bricker 
amendment. Senator Bricker joined with Senator Ferguson in agreeing on the 
meaning of the Ferguson substitute amendment. He said, among other things: 

“Specifically, I agree with him that those amendments, if adopted, will produce 
the following results: 

“First. Prevent any delegation of the executive, legislative, or judicial power 
of the United States to the United Nations or to any other international organi- 
zation.” * 

When Senator Bricker introduced his new resolution of January 6, 1955, his 
statement gave explicit credit to Senator Ferguson for the “in pursuance” Jan- 
guage of section 1.” In his explanation of the legal effect of section 1, Senator 
Bricker said in part: ” 

“Section 1 would thus insure that the Constitution would set the limits on 
the substance of treaties and not merely prescribe the method of their making.” 

The history which I have outlined leads me to believe that the new imprecise 
language of section 1 could effect the same limitations among others, on the 
treatymaking power that its abandoned predecessors would have effected more 
unequivocally. 

Apart from the indeterminate limiting effects of the “in pursuance” language, 
it should be noted that the proposed application of that language to international 
agreements other than treaties would have another far-reaching but opposite 
affect. It would accord such agreements an express constitutional status and 
dignity they have never heretofore enjoyed. And in so doing it would place 
them on a constitutional and practical parity with treaties but without the 
safeguard in the existing requirement that treaties have the advice and con- 
sent of the Senate before ratification by the President. When taken in conjunc- 
tion with the proposed section 2 of this resolution, which I shall discuss in a 
moment, the combined effect of the two sections might well be to substitute 
the so-called executive-legislative agreement for the traditional treaty as the 
basic constitutional instrument used in the conduct of our foreign affairs. The 
effect of this would be to substitute a majority congressional sanction concern- 
ing executive ageements for the sanction of two-thirds of the Senators present 
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now constitutionally required for treaties. I am opposed to such a redistribu- 
tion of traditional constitutional power and function. 


ANALYSIS OF SECTION 2 


The limitations on the treatymaking power and the President’s powers implicit 
in section 1 are made explicit in section 2. When Senator Bricker introduced 
the new resolution on January 26, 1955, he described section 2 as follows :™ 

“This is substantially the same as section 2 of Senate Joint Resolution 1 with 
the difference that the new section 2 has eliminated as superfluous ‘which would 
be’ immediately preceding ‘valid in the absence of’” (101 Congressional Record 
82). 

a the so-called “which” clause was the subject of such extensive and inten- 
sive debate in the 83d Congress before its rejection, I shall only restate my basic 
objections to it without repeating the detailed supporting arguments as developed 
in my earlier testimony. First, it would overturn the rule stated in Missouri v. 
Holland, supra, and deny to the Federal Government the full and necessary 
powers of sovereignty to deal with foreign nations on a level of equality. It 
will not do to say, as some have said, that this disability could be overcome under 
the enumerated powers of the Congress or by the acquiescence of the several 
States. History as embodied in Missouri v. Holland, supra, and Ware v. Hylton, 
supra, conclusively refute the assertion. Second, it would seriously impair the 
constitutional powers of the President of the United States and impede his ability 
to discharge his constitutional responsibilities as Chief Executive and Com- 
mander-in-Chief, which responsibilities would remain unaltered. This would 
be done by requiring congressional sanction for treaties and other international 
agreements, sometimes twice for the latter—once to authorize and once to ap- 
prove. As a practical matter, as we have seen, the Congress under existing law 
has ample legislative power to control the internal effect of either treaties or 
other international agreements. This control is presently operative and usable 
where it is deemed necessary without a burdensome mandatory constitutional 
requirement, which would enmesh, and, perhaps, engulf the entire legislative 
machinery in the minutiae of administrative detail in the conduct of foreign 
relations. I now turn to some concrete examples of what this amendment 
would reach, if adopted. ’ 

Since World War II the United Nations has been the cornerstone of our 
national policy to outlaw aggressive war and insure the peace through collective 
measures with the nations of the world. The Charter of the United Nations and 
many of its provisions would be subject to attack as in “conflict with” or not “in 
pursuance of” the Constitution on grounds of an invalid delegation of executive, 
legislative, or judicial power or as dealing with subject matter reserved to the 
States by the 10th amendment. The network of mutual-defense treaties we have 
carefully constructed with our allies around the world would be similarly vul- 
nerable. Some of these treaties, such as the Inter-American Treaty of Recip- 
rocal Assistance (1947) * and the North Atlantic Treaty,” contain a key provi- 
sion under which the parties agree that an armed attack against one shall be 
considered an armed attack against all. Similarly, although we are indisputably 
dedicated as a Nation to the establishment of the rule of law rather than force 
in the world, the Statute of the International Court of Justice ratified by the 
United States contemporaneously with the United Nations Charter would be open 
to comparable constitutional challenge. 

I am advised by the State Department that during the first session of the 83d 
Congress, the Senate approved 23 treaties, at least 12 of which it would have 
been impossible to negotiate if the constitutional amendment proposed in Senate 
Joint Resolution 1 had been in effect because they involve subjects on which the 
Congress could not legislate in the absence of a treaty. 

Each of those 12 treaties relates in one form or another to subject matter 
not within the enumerated powers of Congress. Those 12 treaties are: 

1. An agreement with the Federal Republic of Germany regarding certain 
matters arising from the validation of German dollar bonds. Signed at Bonn 
April 1, 1953. 

This agreement deals with rights of holders of certain German dollar bonds. 
It provides that no such bond, dividend, etc., will be enforceable unless and until 
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validated as provided in the agreement. The agreement deals with negotiable 
instruments, a subject matter not within the delegated powers of Congress and 
which, in the absence of a treaty, is within the exclusive jurisdiction of the 
respective states. 
2. An agreement between the parties to the North Atlantic Treaty regard- 
ing the status of their forces. Signed at London June 19, 1951. 

The purpose of this agreement is to define the juridical status of the forces 
of one North Atlantic Treaty country when stationed in the territory of another 
treaty country. The agreement deals with matters such as jurisdiction over 
crimes, the carrying of arms, and the purchase locally of goods and services. 
These matters have always been considered to be within the jurisdiction of the 
respective States in the absence of a treaty and have never been recognized as 
being within the delegated powers of Congress. 

3. A protocol on the status of International Military Headquarters set up 
pursuant to the North Atlantic Treaty. Signed at Paris August 28, 1952. 

This protocol has for its purpose the definition of the status of any Supreme 
Headquarters or Allied Headquarters, and members of its staff, which may be 
established in the territory of any of the parties to the North Atlantic Treaty. 
It applies the status of forces agreement, with certain modifications, to Inter- 
national Military Headquarters and, like that agreement, relates to subject mat- 
ter not within the powers of Congress in the absence of a treaty. 

4. An agreement relating to the status of the North Atlantic Treaty Or- 
ganization. Signed at Ottawa September 20, 1951. 

This agreement defines the rights and immunities of the North Atlantic Treaty 
Organization and of the representatives of member states in the territory of 
each of the members. It gives to the Organization, its property and assets im- 
munity from every form of legal process. In effect, the agreement gives the 
Organization, the representatives, and their staffs the same privileges and im- 
munities as foreign embassies and their staffs of comparable rank. In the ab- 
sence of the existing treaty power of the Federal Government the negotiation 
of such a treaty would be impossible. 

5. Treaty of friendship, commerce, and navigation with Israel. Signed 
at Washington, August 23, 1951. 

6. Treaty of friendship, commerce, and navigation with Denmark. Signed 
at Copenhagen, October 1, 1951. 

7. Treaty of friendship, commerce, and navigation with Greece. Signed 
at Athens, August 3, 1951. 

8. Treaty of friendship, commerce, and navigation with Japan. Signed at 
Tokyo, April 2, 1953. 

9. Treaty of amity and economic relations with Ethiopia. Signed at Addis 
Ababa September 7, 1951. 

10. Agreement regarding the application of the treaty of friendship, com- 
merce, and consular rights of 1923 with Germany. Signed at Bonn, June 
3, 1953. 

11. Protocol to the treaty of friendship, commerce, and consular rights 
of 1934 with Finland. Signed at Washington, December 4, 1952. 

12. Agreement supplementing the treaty of friendship, commerce, and 
navigation of 1948 with Italy. Signed at Washington, September 26, 1951. 

The treaties of friendship, commerce, and navigation with Israel, Denmark, 
Greece, and Japan, like many similar treaties heretofore concluded, are among 
the most comprehensive treaties negotiated by the United States. In addition 
to provisions relating in general to commerce and shipping, the treaties con- 
tain provisions relating to residence, rights of individuals to engage in business 
and other occupations, the protection of persons and property, and the acquisi- 
tion and disposition of property. All these latter subjects relating to rights of 
individuals (including companies and corporations) of one country in the terri- 
tory of the other are matters which, in the absence of a treaty, have always 
been recognized as being within the jurisdiction of the respective States. 

The treaty with Ethiopia, while less comprehensive, would likewise have 
been impossible to negotiate under Senate Joint Resolution 1. Nationals and 
companies of each country are assured, among other things, the right to lease 
real property, purchase or otherwise acquire personal property, and dispose of 
property of all kinds by sale, testament, or otherwise. These matters, which 
are recognized as being within the jurisdiction of the respective States in the 
absence of treaty, could not have been covered in the treaty under Senate Joint 
Resolution 1 in the absence of approval by all of the 48 States. 
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Reapplication of the treaty of friendship, commerce, and consular rights of 
1923 with Germany would likewise have been impossible if the amendment pro- 
posed in Senate Joint Resolution 1 were adopted. 

The protocol with Finland relates solely to the inheritance of real property, @ 
matter which has always been recognized as being within the exclusive. jurisdic- 
tion of the respective States in the absence of a treaty on the subject. 

The supplementary agreement with Italy relates to certain financial matters 
and the engaging in certain occupations which could not adequately be covered 
by legislation within the powers of Congress in the absence of a treaty. 

The treaties with Israel, Denmark, Greece, and Japan, and the agreement with 
Germany were each approved by the Senate subject to a reservation recommended 
by the Senate Committee on Foreign Relations. The reservation to each of 
those treaties provides that the provisions therein granting aliens the right to 
practice professions “shall not extend to professions which, because they involve 
the performance of functions in a public capacity or in the interest of public 
health and safety, are State-licensed and reserved by statute or constitution 
exclusively to citizens of the country, and no most-favored-nation clause in the 
said treaty shall apply to such professions.” 


These examples by no means exhaust the basis for constitutional attack which 
the proposed amendment would provide and legal ingenuity could devise. But 
I think it is adequate to establish the real and grave threat to our national 
security and our existing constitutional system which this proposal carries. 

Thank you. 

Attorney General Browne i. Mr. Chairman and gentlemen, I have 
presented a statement here of my views on Senate Joint Resolution 1, 
84th Congress. They are substantially the views that I expressed to 
the committee 2 years ago when 1 of the predecessor resolutions was 
before the committee. 

It might be expedient for everyone and most satisfactory if I would 
answer questions that the committee has to offer. 

Senator Krrauver. Suppose you outline in general the points of 
opposition to the resolution. 

Attorney General Brownett. One point that I made here in my 
statement is that we must take into consideration, in deciding what 
the language of the amendment means, the history of the other Bricker 
amendments, They will always be an integral part of the material 
that the courts would have to study and review in deciding the proper 
construction of any amendment that might come before them, so that 
[I would like to point out to the committee that each person who seeks 
to limit the action of his country in foreign affairs could find in the 
history of the amendments that have been before the committee before, 
something to urge upon the courts to express their point of view. 

So I think if you will read over the debates on the prior amendments 
and proposals in this general area that have been before the committee, 
you will come to the conclusions that I have, that one thing we can be 
certain of is that the amendment would result in litigation. 

There would have been a wide variance of views as to what the par- 
ticular language means, and inasmuch as the amendment is drafted 
to apply to existing treaties and international agreements as well as 
future ones, I think that the committee should well have that in mind, 
that many existing treaties and international agreements would be 
threatened with possible attack in the courts if the proposal is put on 
the books. 

Senator Dirksen. Mr. Brownell, let us examine that a little because 
that is very interesting. I see in the brief that was filed by the Bar 
Association of the City of New York that they used an expression in 
their brief about “tinkering with the Constitution”; and I think they 
did emphasize somewhat the dangers of interpretation of this lan- 
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guage. Then when Dr. Deutsch and his associate from Minnesota 
were here, they belabored somewhat the same item, and I remember 
also he said that section 1 of the resolution was nothing more, after all, 
than a reaffirmation of case law. 

Do you think it is so objectionable, notwithstanding the fact that it 
is case law, to reaffirm that in the Constitution ? 

Attorney General Brownz. I would not affirmatively favor doing 
it, but I can see that reasonable people have differed on that, on the 
desirability of it. As a lawyer, and looking at it strictly from the 
standpoint of the law, I see nothing substantial that win be accom- 
plished by it, because I think it is the present law. 

Senator Dirksen. Of course, courts change. 

Attorney General Brownetu. Yes. 

Senator Dirksen. And court decisions change, notably the tidelands 
controversy, where you had an unbroken line of decisions for nearly 
100 years, and out of a clear sky the Court comes along and completely 
reverses that position. 

I am right in that, am I not, Senator Daniel ? 

Senator Dantev. That is my interpretation of what the Court did. 

Senator Dirksen. Yes; so that you calm any fears that arise where 
you get a court that changes through normal attrition, and when you 
write it in the organic law of the country, it brings a sense of comfort 
to the people. 

Attorney General Browne... I would fully support the President’s 
statement on that particular point. 

Senator Dirksen. I think he stated that he had no objection par- 
ticularly to a recital in the Constitution of what seems to be established 
opinion today as enunciated by the courts. 

Attorney General Brownetu. As a lawyer, I think that the state- 
ment that the President was referring to was one that would restate 
the present law. 

Senator Dirksen. And then I see the point that was made in some 
of the statements that have been to the committee this year that the 
Bricker amendment represented only an expression of feeling on the 
part of those who were entertaining unfounded fears. 

Attorney General Brownetu. Yes. 

Senator Dirksen. It occurs to me, and I have to draw a little on 
memory, that there were fears, whether founded or unfounded, that 
were probably one of the greatest forces for the molding of the Con- 
stitution and the whole series of amendments as they stand today. 
You may recall that North Carolina and one or two other States 
refused to ratify, as a matter of fact, and did not ratify until after 
the Bill of Rights had been incorporated in the Constitution. And I 
never did forget the statement made by Dr. Beard in his book on 
American civilization, or American Government, where he said, “It is 
nothing else except a recital of the obvious.” 

Some of them, at least, thought that those were all obvious things 
that you did not have to put in the Constitution. 

Attorney General Browne. You are quite right in the North 
Carolina case, that they first refused to ratify the Constitution, not 
only until the Bill of Rights was put in, but until a specific provision 
was put in that treaties that contravene the Constitution should be null 
and void. But they dropped the latter. 
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Senator Dirksen. Yes. But, of course, they were not up against 
the kind of situation that we have today. 

Attorney General Brownett. We have 170 years of history be- 
hind us. 

Senator Dirksen. That is right. And I was simply trying to em- 
phasize the fact that here was a settled body of fear at that time, and 
they had a hard enough time getting the Constitution ratified as it 
was. Hamilton had to go and spend, I guess, 6 weeks in New York 
with the Convention, and Madison had to take his pen in hand, and 
they had to quiet those fears. And so the result of the fear complex 
was that they wrote the Bill of Rights into the Constitution. 

So it does seem to me that if, for instance, they tried to make light 
of the fact that there are fears in the country today, that is not only 
nothing new in the country, but it has been a potent force in shaping 
our constitutional history. 

Attorney General Browne tt. I think there is no question but what 
it is a serious matter with people of good will and ability on both sides 
of the problem, and I am sure that that is what the President had in 
mind when he made his statement about the simplified section 1. 

Senator Dirksen. Now, carrying that thought a little bit further, 
of course, that fear alw: ays expresses itself as fear of the centralization 
of governmental power, and I think if one takes the trouble to run 
back through most of the amendments, except the ministerial amend- 
ments, you “almost invariably see that what the people were doing— 
and after all it is an expression of the people—when they used the 
amendment process through their elected representatives, they were 


setting up a stop sign, because in the very first amendment they say, 
“Congress shall make no law abridging freedom of speech,” and con- 
science, and press, and peaceable assembly, and so forth. 

You can go down through the whole gamut and you will find that 
almost invar riably that expression takes that form: 


The Government shall not do a certain thing on the ground that it will abridge 
the liberties of the people or impair their rights or circumscribe their freedoms 


one way or another. 
And there is one classic exception to it in the Constitution that was 
taken out, and you know what that was. That was the eighteenth 
amendmen, because there, instead of aiming the power against. govern- 
ment, they aimed it against the people and said, “People shall not 
manufacture,” and “people shall not transport,” and “people shall 
not sell interdicted alcoholic beverages,” and having aimed it at the 
people instead of government, it only took a little while, and the people 
took it out. So it seems to me 
Attorney General Browne.i. I think that the only comment I 
would have on that, Senator, is that in essence this same debate was 
gone through in the Constitutional Convention, and the same fears 
existed then, and if anything, the people were more frightened at that 
time because of the relative weakness of our own country in the world 
scene. And the proposals to limit the treatymaking power were dis- 
cussed at that time, and I have always been impressed by the fact that 
after full consideration, the Convention decided on our present system. 
Senator Dirksen. That is quite right. So that leads me to two con- 
clusions. The first one is, I deeply and honestly feel that the Bricker 
amendment is a reflection of apprehensions of people as they survey 
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the world in its present context today, and they say in essence, just as 
Mr. McGrath, who attended some of those ILO sessions, and who will 
be appearing, I think, next week, indicated to the committee before, 
that here you have a growth of agencies and commissions all, either 
directly or indirectly, under the aegis of the Government, clothed with 
power to draft covenants and conventions and treaties which in their 
text would indicate that if they became effective, they would have an 
impact upon the internal law and the rights and privileges of our 
eople. 

So I think to get this in good philosophical perspective, this whole 
proposition, then, is well founded, and a reflection of feeling on the 
art of literally millions of people in the country, and I think the 
interest is far deeper than is generally imagined. 

So I look at it from that line. 

So as I think of section 1, it seems to me that because of the transi- 
tory nature of your high tribunal, that when you recite in your organic 
law that a provision of a treaty or an agreement, if in conflict with 
the Constitution, shall be null and void, certainly satisfies those 
apprehensions that the people have. 

The third section, of course, is unobjectionable in the sense that, 
while it can be done under the Senate rulemaking power, the one dif- 
ficulty there is that one Senate can make the rule and another Senate 
can unmake the rule. And so we could do it by rulemaking, and we 
do follow the practice at the present time. But I believe those people 
who scolded the Congress a good deal about the rather casual way 
in which some treaties and covenants were considered, and notably 
the one when we had six Members on the floor, and I think I was on 
the floor that day. 

So there we have section 1 and section 3, and that brings us, then, 
really to the heart of the thing, and that is section 2, which had its 
origins, after all, in the Missouri v. Holland case, or at least that 
was the springboard for giving it force and giving it effect. And I 
still think we are going to have to resolve that problem, because 
sooner or later, assuming that we move deeper and deeper into that 
field where you have agencies abroad and you have agencies here, 
where we have representation on them, contriving things that might 
or might not get through the Senate, depending, of course, on how 
they feel about it, and secondly, how much public force and propa- 
ganda force can be put behind it, that is going to keep this issue 
squarely before the country, this question of internal law. 

Attorney General Brownety. There is one limitation, to the treaty 
power that is part of the checks and balances that perhaps it would 
be appropriate to mention here in connection with your discussion. 
That is the power of the Congress to repeal or reject, so far as in- 
ternal law is concerned, any treaty or international agreement. I 
think there is widespread misunderstanding among the people. They 
do not realize that that power of Congress exists, and has been exer- 
cized. The courts have uniformly held that so far as the internal 
effect of the treaty or international agreement is concerned, the 
Congress has the power to revoke the action taken by the executive 
branch or the Senate, as the case might be. 

Of course, so far as the international aspects of it are concerned, 
that would leave a claim under international law. But so far as 
the internal aspects of it are concerned, they could be disposed of 
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by the Congress if they did not approve of the internal effects of 
the treaty or international agreement. 

Senator Drr«sen. I think all this gets down to the core of the 
thing. We have been talking so much about the treaty power, but 
I think more nearly there is a phrase that better expresses what 
is involved here, that is, not the treaty power, but the power of a 
treaty, and that goes to the heart of section 2, which is the controver- 
sial secion of the resolution. 

So it is the power of the treaty with respect to the rights and 
freedoms and privileges of our people, and what we may foresee 
down the road as to move a little deeper into the general international 
picture. 

I did not want to preempt the whole conversation here this after- 
noon. 

Senator Keravuver. Senator Daniel, do you have any questions? 

Senator Dantet. I have no questions, Mr. Chairman. At this 
time I am finishing reading the written statement of the Attorney 
General. 

Senator Kerauver. Senator Bricker? 

Senator Bricker. There are one or two questions that I would 
like to ask the Attorney General, if I may. 

In the first place, you do not disagree, then, with the President’s 
statement that he does not object to an amendment that would say in 
clear and concise terms that the provisions of a treaty or an executive 
agreement should not violate the terms of the Constitution ? 

Attorney General Brownetu. That is correct. I do not think it is 
legally necessary, as I have said, and I think it restates the present 
law. That is my position on that. 

Senator Bricker. But you do not condemn those who feel it is 
necessary ? 

Attorney General Browne. That is right. 

Senator Bricker. I note on page 5 you say: 

In the case of other international agreements he [the President] exercises it 
pursuant to constitutional authority or pursuant to legislative authorization or 
implementation. 

What do you mean there by “constitutional authority?” What au- 
thority does the President have? 

Attorney General BrowneEtu. The two basic ones I think of would 
be his powers as Commander in Chief and his power to receive 
ministers. 

Senator Bricker. And this amendment, even if adopted as it is 
worded now, would not in any way affect those powers? 

Attorney General Brownety. I wish I could be sure of that. 
People have stated on the floor of the Senate that it would, and you 
have a great clash of opinion on that. I know your view is that it does 
not. 

Senator Bricker. That it does not in any way. 

Attorney General BrowNnetu. There have been some very vigorous 
arguments, as you know, to the contrary, and we would then have to 
try to predict which line of reasoning the courts would adopt if that 
came before them. 

Senator Bricker. All I can do is give you assurances that there is no 
effort on my part or the sponsors of this amendment to interfere with 
the President’s war powers in any way, shape, or form. 
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Now, the other is, “pursuant to legislative authorization or imple- 
mentation.” Now, this amendment would not affect that in any way, 
shape, or ii because it recognizes the right of Congress to give the 
power to the President, as they did yesterday in a vote in the Senate, 
and any authority given him by the Congress which comes within the 
purview of this amendment would not interfere with that in any way, 
would it? 

Attorney General Browne tt. I think the point is that it would be 
quite different, and quite a limitation to say that none of these agree- 
ments could be entered into until the authorization had expressly been 
oiven. 
~ Senator Bricker. No. They could be ratified. 

Attorney General Browne... I think there are many of these, as a 
matter of fact, a very substantial number, where they are entered into 
by the executive branch, and Congress never takes any action with re- 
spect to them, and there would be some danger of really bogging down 
the congressional processes if they had to authorize each one of these 
beforehand. 

Senator Bricker. Under the provisions of the amendment as sub- 
mitted here, the President is free to exercise any authority that he has 
either under the Constitution—and I am willing to state this on the 
floor as part of the record—or any authority given him by an act of the 
Congress. Now, if he exercises the authority under the constitutional 
provisions or any other authority in international affairs, the amend- 
ment would not affect it until the application to domestic law would 
come into play. 

Attorney General Browne.u. Well, what comes to my mind is that 
the last time there was a debate on this on the floor of the Senate, a 
proposal was made that the language actually except the proviso 
that the power of the President as Commander in Chief and the power 
to receive ministers and other constitutional powers should not. be 
affected by the provision, and that did not meet with the approval of 
the group who proposed the amendment. 

Senator Bricker. Just as you said about the other, I do no think 
that that is necessary at all, and I have no objection to it except in this 
case, and this is the specific instance I wanted to ask you about. 

Say that the President would enter into a recognition program of 
Communist China, which nobody thinks he will do. I know you do 
not, and I do not. 

Attorney General Browne... No. 

Senator Bricker. But they say, “Now, we don’t want recognition. 
We are not going to receive it,” as they treated England, “but we will 
recognize you and we will enter into relationships with you, and we 
will send ambassadors and receive ambassadors, provided | that you 
admit into your country, sir, 100,000 of our nationals a year,” in viola- 
tion of, or an amendment to, anyway, the immigration laws. 

Now, would you think that the President’s power ought to go to 
that extent? 

Attorney General Brownetu. I would not. 

Senator Bricker. You would not? 

Attorney General Browne. I would think—— 

Senator Bricker. Just how far would you think his authority ought 
to go in the recognition of ambassadors or receiving ambassadors? 
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Attorney General Brownety. I would think, to put it in general 
language, that he would have authority constitutionally to put into 
such an agreement any provision which was necessary and proper for 
the functioning of our friendly relationships with foreign countries, 
even though it might have some incidental effects on what you might 
call internal affairs. For example, take all of these provisions that 
are in the treaties of commerce and friendship, such as mutual rights 
of inheritance. Certainly inheritance is considered a local matter, 
that is, subject to regulation by the States, and yet I think that it has 
been pretty well realized now that the Federal Government should 
have power in treaties to handle that sort of thing, or reciprocal rights 
as to whether or not nationals could engage in business here, or in pro- 
fessions or things like the recognition of debts. 

Many people consider those to be subjects over which the Federal 
Government would have no control in the absence of treaty, and the 
treaty provision of the Constitution. I think you do not take that posi- 
tion yourself, but many people do, and that is one of the controversial 
aspects. c 

Senator Bricker. Take for instance the treaty that we ratified last 
year, I think it was, or the year before, with Israel, permitting their 
nationals to practice law and medicine and the other professions in this 
country without regard to their alienage or nationality. Now, many 
States have constitutional provisions requiring citizenship for the 
practice of law. In fact, a lawyer has to take an oath when he is 
admitted to the bar in most States. I know they doin my State. And 
practically all the States have requirements as to the citizenship of 
doctors and lawyers, and maybe of other professions as well. 

Now, the State Department, or the administration, entered into 
that treaty, and if it had been ratified as submitted, in your judgment 
would that have nullified the constitutional restrictions of the various 
States and the laws of the various States prohibiting aliens from the 
various professional practices? 

Attorney General Brownetu. May I say first that I think the reser- 
vation in that treaty—and I think the same reservation has been made 
in a number of other treaties—was a wise one, and that that is the 
proper way to attack the problem as a matter of policy, when the 
matter comes before the Senate. 

But I think that is a very different matter from the constitutional 
provision. 

Senator Bricker. Why didn’t the State Department do that? 

Attorney General Brownetu. The Senate is a real safeguard and 
bulwark in treaty matters, and to pick up any provisions of treaties 
that have been drafted which are not in the proper interests of our 
country. There have been a number of instances where they have 
attached reservations of great significance and real importance. 

Senator Bricker. I agree with you, the reservations were very wise, 
and I think they were in that case. 

Attorney General Browne.u. That is a good example of one of the 
checks and balances that are set forth in the Constitution to prevent 
a misuse of the treaty power. That is really your basic one, the two- 
thirds vote of the Senate. | 

Senator Bricker. But now back to this point, if the Senate had not 
been more careful than the State Department in the ratification of 
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this treaty—and there is one with Italy, I think, too, which had one 
exception in it, I believe—if they had not been cautious and checked 
on the State Department, then the constitutional provisions in regard 
to the practice of law and medicine and the professions would have 
been wiped out, and State laws to the contrary, also. 

Attorney General Browneii. You know 

Senator Bricker. I would like to get whether or not in your opinion 
that is true. I asked the same question of Dean Griswold this morn- 
ing. 

Attorney General Brownetx. You know, I hesitate to answer with- 
out knowing the exact language. But I will say this, that I think the 
reservation was a sound one, and I think of it this way, also. 

There are many bills that are introduced and before the Congress 
now which I think would be extremely unwise for the Congress to 
adopt. You can paint quite a picture that there is a possibility that 
Congress technically or theoretically could adopt those, and it would 
be bad for the country. But I do not think that the cure for that 
is to restrict the power of Congress to legislate. I think rather it is 
to see to it that the Members of Congress are alert to these problems, 
and exercise their judgment. 

Now, I feel the same way about the point that you raised. The 
limitations and the checks that are in the Constitution at the present 
time, to prevent. misuse of the treaty power, are rather powerful. 
There is the two-thirds vote of the Senate. There are the decisions 
of the courts that a treaty cannot conflict with the Constitution. 
There is the power of the Congress subsequently, if it develops that it 
is dangerous for the people, to revoke any effects as internal law by 
statute. Then, of course, there is always the indirect powers of the 
Congress through the power of the purse and the power to pass on 
Presidential appointments, and the power to investigate. All of those 
are curbs in addition. 

So you have some very real checks on the treaty power now, and I 
think that they are more effective, and have been proved to be more 
effective than a rigid constitutional bar. 

Senator Bricker. But there are checks on the Congress in exactly 
the field that I mentioned to you. Congress could not do that, could 
they? They could not wipe out the laws of the State and their con- 
stitutions ? 

Attorney General Brownetu. Oh, no. The measurement of the 
treaty power is different from the measurement of the powers of 
Congress. 

Senator Bricker. That is what I am getting at. 

Attorney General Browne. That is correct. 

Senator Bricker. Now, should the President and the Senate, two- 
thirds present and voting, whatever the number might be, be enabled 
or empowered to do that which the Congress of the United States 
cannot do in regard to, say, wiping out these laws of the States and 
the constitutions of the States ? ; 

Attorney General Browne. Well, that is the present situation. 

Senator Bricker. Yes; that is what I am very, Peg Do you see 


why one power should be greater than the other? Now, the Constitu- 
tion limits the Congress. 


Attorney General Brownetu. Yes. 
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Senator Bricker. But it does not limit the President and two-thirds 
of the Senate. 

Attorney General Brownetu. Well, it limits the President and two- 
thirds of the Senate, all right, in a very drastic way, in that a treaty 
cannot contravene the Constitution. 

Senator Bricker. Of course, we differ there. That is a subject of 
argument. That is part of this argument. 

Attorney General Browne.u. But to carry forward my remarks, I 
certainly think that there is a difference in the measurement of the 
two powers. Congress cannot conflict with the State laws or statutes 


that are in their particular domain. That is a power delegated to the 
Federal Government. 


Senator Bricker. That is right. 

Attorney General Brownetu. Now, one of the powers of the Con- 
stitution that is sometimes called a delegated power, and sometimes an 
inherent right, is the treaty power, and that treaty power is not meas- 
ured by the other delegated powers in the Constitution. It is broader. 

Senator Bricker. That seems to be the present attitude of the 
Supreme Court. 

Attorney General Brownetu. Yes. 

Senator Bricker. But going back, and I notice you are quoting from 
the original debates here, both Hamilton and Jefferson and Madison, 
in discussing this provision, I think clearly stated that treaties would 
never be used to affect the rights of the people within the country. 

Attorney General BrowneLL. Yes. 

Senator Bricker. That was their concept of the treaty power. It 
dealt with sovereign nation. Now, in the complexities of the world, 
I know that that field has been tremendously expanded. 

But at the time of the consideration of the Covenant of Human 
Rights, for instance, Mr. Humphries, who was then one of the officials, 
the top official of the Committee of the United Nations, said that what 
we are doing here is revolutionary in character, that we are dealing 
not with nation and nation, but we are dealing with the rights of 
people, and we are going around their government and dealing directly 
with their rights. 

Now, do you think that is a proper power that should be in the 
hands of the President and the Senate in the ratification of a treaty ? 

Attorney General Brownetu. No. I do not agree with that philos- 
ophy myself, and as I said 2 years ago in my testimony, I thought that 
you have done a constructive job in calling attention to the country 
of that trend. The same trend was noticeable back—I will say it 
started before we were in law school, Mr. Chairman—there was a 
trend at that time to endeavor to accomplish by a treaty changes in 
our internal law, especially in the field of labor law. Charles Evans 
Hughes devoted a whole speech to that, as I well remember, and he 
came to the conclusion, or at least as I interpreted his speech—and I 
believe I included an excerpt from it in my testimony 2 years ago— 
that it was impossible, or very difficult and had not been done up 
to that time, to draw a line which would prevent misuse or abuse of 
the treaty power in that field without at the same time taking away 
from the executive branch of the Government some powers that it 
would need in an emergency. He was never able to draw that line. 

Senator Bricker. I think in that same speech he inferred there 
might be no restrictions on the treaty power at all. 
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Attorney General Browne tt. I did not so interpret it. 

Senator Bricker. Except those that might be drawn from the very 
nature of the Government. 

Attorney General Brownetu. He gave us the closest examples he 
could think of, of the line to be drawn between interstate commerce 
and intrastate commerce. He said there that it had been found that 
in order to give effect to the proper concept of interstate commerce, 
it was necessary for the Federal Government to have some incidental 
authority to watch intrastate commerce rates. 

Senator Bricker. Here is the quotation 

Attorney General Brownetx. And he said the same thing was true 
here in efiect, that in exercising the treaty power, you would prob- 
ably have some incidental effect on matters that would ordinarily be 
considered local, or within the jurisdiction of the States. 

Senator Bricker. It is not the incidental effects. It is the organic 
effect that Iam concerned with. Here is what he said: 

If we take the Constitution to mean what it says, it gives in terms to the 
United States power to make treaties. It is a power that has no explicit limita- 
tion attached to it, and so far there has been no disposition to find in anything 
relating to the external concerns of the Nation the limitation to be implied. Now, 
there is, however, a new line of activity which has not been very noticeable in 
this country but which may be in the future. 

And then he goes on to discuss the very inherent nature of the 
treatymaking power. 

Now, I do not know that he ever tried to express language to limit 
that power, but nevertheless if it is an unrestricted and unlimited 
power, do you not believe that it is too much authority for anybody 
to have over the rights of people? 

Attorney General Browne tt. If it were unrestricted, I would agree 
with you. But I do want to point out that I think there are some 
very severe restrictions at the present time, as I have tried to mention 
to you before. ‘The main ones are the necessity for a two-thirds vote 
in the Senate, court decisions that they cannot conflict with the Con- 
stitution, and the power of the Congress by subsequent legislation to 
cure any mistakes that are made as to the internal-law effects of a 
treaty or international agreement. 

Senator Bricker. Let me come back to one question again in regard 
to the treaty on professions. Again if there had been just a couple 
or three or four on the Senate floor that day when that treaty was 
brought uj and I have seen it time and 
time again, and on the day I think Senator Dirksen referred to a 
moment ago—— 

Attorney General Brownetu. That is why you are interested in sec- 
tion 3, of course. 

Senator Bricker. Yes; and also section 2 

But if that had been ratified by the Senate—you have not yet said 
whether it would or w ould not wipe out the constitutions of the law of 
the States—Dean Griswold said it would—do you see any distinction 
between that power and the power to enter into a treaty with some for- 
eign country saying that their nationals, if graduates from their col- 
leges, regardless of what their record might be or the qualifications for 
a degree, would be permitted to practice in this country without com- 
plying with the requirements of the boards of the various States? I 
say, is there any difference in kind or character of the power ? 
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Attorney General Browne Lu. It is a matter of degree. 

Senator Bricker. You think there is a difference? The dean said 
that in his judgment it would be the same problem, that they could 
wipe out those requirements just the same as they could the require- 
ments for citizenship. And that makes it all the more alarming. 

Attorney General Brownext. I would not be prepared to say that. 

Senator Bricker. It makes it all the more alarming to me. 

Now, in the case of the Covenant of Human Rights, which does re- 
strict, of course, the very inalienable rights that we always considered 
inalienable, at least, under the Bill of Rights, it qualifies those rights 
and makes them subject to law. If that were ratified, do you think 
that the Bill of Rights then would be qualified by those provisions of 
the Covenant of Human Rights ¢ 

Attorney General Browne.u. I think I am prohibited by precedent 
from expressing a view on that, due to the particular office that I hold. 

Senator Bricker. You have not been called upon to advise on that, 
have you? 

Attorney General Brownet. I have to keep myself in a position 
where 

Senator Bricker (interrupting). You could? 

Attorney General Browne. (contimuing). I could. 

Senator Bricker. Of course, I know that they have not been sub- 
mitted and not been requested, and the Secretary of State said that 
this administration would not. My fears are that some administra- 
tion might, with great power, sometimes, or a great deal of opposition 
in the Senate, through almost any treaty in the Senate that he cared 
to put through, and there would be no protection of the American 
people in those inalienable rights, that Congress cannot take away, 
and now we, under the decisions, feel that the President with two- 
thirds of the Senate, and the President alone could do it. 

Outside of the limited field which you mentioned in regard to ex- 
ecutive agreements and the power of the President in making them, 
and having incidental authority connected with the recognition of 
countries and the receiving of ambassadors, do you think that the 
President ought to be able to attach to their constitutional powers a 
lawmaking function ? 

Attorney General Browne. He certainly does not have a lawmak- 
ing function. That does not mean that he does not have the authority 
to take action which would have legal effect in various parts of the 
country. But that is a very different matter, in my view, from the 
power to legislate. 

Senator Bricker. Would that go to the amending of laws or the 
changing of laws that Congress had enacted ? 

Attorney General Browneti. No. I think that would seem to be 
legislation, in that description. 

Senator Bricker. Now I come then to your brief in the petition for 
certiorari in the Capps case. In that case, you were arguing that the 
power of the President to amend the Agricultural Act ought to be 
supreme, and said in that brief, as I remember it, that if this power 
of the President in the potato agreement with Canada were not sus- 
tained, that there would be many other executive agreements which 
would be knocked down. Now, the Supreme Court—I will not use 
this in any critical way—the Supreme Court ducked that and decided 
the case, if you will remember, on a technicality. 
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What is the nature of those executive agreements that have amended 
acts of Congress or changed the acts of Congress or repealed the acts 
of Congress, whichever it might be? 

_ Attorney General Brownett. Could I preface my remarks by say- 
ing that I would like to have the brief of the United States in the Capps 
case filed with the committee, because I am not sure that is the correct 
statement of our position in that brief. We take the position there—— 

Senator Kerauver. We will let it be filed. I do not suppose it will 
be necessary to print the brief, will it? 

Attorney General Browne.u. No. 

Senator Keravver. It will be filed for the access of the committee. 
_ Attorney General Brownett. I would appreciate that; thank you, 
sir. 

We took the position there, Senator Bricker, that the executive 
agreement that the President entered into, far from being in conflict 
with the Agricultural Act—— 

Senator Bricker. That was your first premise. 

Attorney General BrowNneE.u (continuing). Was in agreement with 
it, in accord with it, and carried out the same plan. 

Senator Bricker. Then your second premise—— 

Senator Kerauver. Let Mr. Brownell answer the question. 

Senator Bricker. Then your second premise that I was talking 
about 

Attorney General Browne.i. We also took the position that— 
would you want me to repeat what I thought was there ? 

Senator Bricker. Your second position was that if it were incon- 
sistent with it, that the President had the authority to do it, and that 
he thereby did have the authority in an executive agreement to amend 
the act of Congress? 

Attorney General Brownetu. I would say rather that our second 
point was that if the Agricultural Act, passed by Congress, did not 
expressly authorize it, that he had the power to do it, subject, of course, 
to the authority of Congress, if later it decided that the internal effects 
of the executive agreement was in conflict with the act, or inadvisable, 
to pass a law which would wipe out the internal effects of it. But Ido 
not recall that we took the position that you mentioned, because I cer- 
tainly am firmly of the opinion that executive agreements could not 
conflict with the statute. 

Senator Bricker. And if they did, they would bé null and void? 

Attorney General Browne.y. Yes; assuming that we are now deal- 
ing in a field which was in the proper sphere of Congress. 

Baviatie Bricker. Now, just a couple of other questions in regard 
to the power of Congress to appropriate money and thereby qualify 
the application of treaty law or repeal it. It would be a rather serious 
position to put a Member of Congress in, to ask him to protect the 
rights of the American people by refusing money for a treaty which 
the President of the United States had already agreed to and the 
Senate ratified, would it not? 

Attorney General Brownetu. I should think that would be a most 
exceptional case. 

Senator Bricker. A most exceptional case? 

Attorney General Brownetu. Yes. 

Senator Bricker. And it would be very detrimental to our inter- 
national relations; would it? 
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Attorney General Browne.L. Of course, it could not do away with 
any claims that a foreign government might have. 
Senator Bricker. That is right. 


Attorney General Browne... It could only deal with the internal 
aspects of the treaty. 


Senator Bricker. Oh, no. Congress could repeal the foreign 
aspects, could they not, of a treaty ? 

Attorney General Browne.u. There would be, in fact, a claim left 
against our Government if we violated the agreement with the other 
country. 

Senator Bricker. What if we did not appropriate the money? 
Would there still be a claim of that kind ? 

Attorney General BrowNe.u. Well, that power of the purse is one 
of the broad powers given in the Constitution to Congress which is 
salutary. It is subject to abuse like any other power. I think that 
in all of these matters, including the treaty power, you have to give 
some weight to the fact that for 170 years, these powers, generally 
speaking, have not been abused, either the treaty power or the power 
of the purse. I do not think the cure for any hypothetical danger 
that they will be abused is to cut off the power. 

Senator Bricker. You remember in the argument on the Bill of 
Rights, Alexander Hamilton said that they were not only unneces- 
sary but dangerous. I think we are all grateful today that they were 
adopted. 

Atsention General Browne.L. Yes. Many of the broad powers to 
all three branches of the Government could be subject to abuse. 

Senator Bricker. And the whole power of the Gavensiund is re- 
stricted in the Constitution ? 

Attorney General Browne... Yes. 

Senator Bricker. And restricted because of public demand. 

Now, if there is a real reason for their fears, and if there is a great 
public demand for the protection of inalienable rights against treaty 
law and against the power of the President, maybe to make personal 
law, what objection is there in submitting that to the States for their 
consideration ? 

Attorney General Browne tt. I think by far that the most important 
duty when a fear like that arises is to alert the people of the country 
as to the possible dangers. My opinion is that every time this has 
come up in our national history—it comes up repeatedly and un- 
doubtedly will come up again—I think the way to attack it is a matter 
of public education, thorough discussion, and that the result of that 

will almost surely be the result that has happened in the past, that 
it prevents excessive use of power or misuse of power. 

We have had some narrow escapes, and probably will continue to 
have, but I think the proper solution is not by amendment. The 
danger is that we go back to a situation such as we had under the 
Articles of Confederation where, in these close questions, the Federal 
Government did not have the authority and power to exercise the 
treaty power if the States objected, and they had a very serious de- 
bate about it then. 

Senator Bricker. It took nine States to ratify it. 

Attorney General Brownetu. And they just decided the close ques- 
tion in favor of the Federal Government having that treaty power. 
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That does not mean to say that the people who opposed that in the 
Constitutional Convention were not entirely sincere and worried 
about the danger of the excessive powers of the Federal Government, 
but they realized, I think, that if you restrict your Federal Govern- 
ment too much, it will not have the standing in the family of nations 
to be effective. 

Senator Bricker. Do you think Canada has? 

Attorney General Brownetu. Yes. But, of course, they have a 
parliamentary system there which differs from ours in many ways. 

Senator Bricker. But they still have the right in their States, do 
they not. or their Provinces, to take care of their internal affairs with- 
out any interference by treaties? 

Attorney General Brownety. Well, I do not feel qualified to answer 
that. 

Senator Bricker. I have put the speech before the American bar 
at the last meeting in the record, and it pointed out that we would be 
in exactly the same position of Canada in this amendment. 

Attorney General Brownew. I have not been able to study that in 
sufficient detail to be of help to you on that, or to answer that question. 

Senator Bricker. Now, coming back to the 48-State argument, there 
would not be any requirement of any State to taking action at all in 
regard to an international agreement, would there, under the amend- 
ment ¢ 

Attorney General BrowNe.u. Well, I think there is danger there 
under section 2 that if it were a matter that would not be one of those 
powers delegated to the Federal Government, provisions of the Con- 
stitution other than the treaty provision 

Senator Bricker. In what field do you think? 

Attorney General Browne.y. In the nondelegated field, that you 
would have to have the consent of the States. 

Senator Bricker. Would you give us an example, outside of miga- 
tory birds? 

sae General Brownett. I think labor laws; 8-hour-day laws; 

0-hour week laws. 

aaa Bricker. Do you think those ought to be subject to treaty ? 

Attorney General Brownetn. I think that isa field outside. 

Senator Krrauver. Gentlemen, talk a little louder, please. 

Attorney General BrowNet1. ‘As I remember section 2 that we are 
discussing here, it would have the effect that if a treaty covered some 
pow er—Senator Bricker has given the example of migatory birds— 
which was not a field delegated to the Federal Government, so far 
as Federal-State relationships are concerned, in a case like that, under 
section 2, you would have to get the consent of all 48 State govern- 
ments before vou could put it in a treaty. 

Senator Bricker. Oh, no. The treaty would be enacted, and then 
if it interfered with the State law, the State would have to enact a law 
to put it in effect in that State, but it would have no effect in any other 
State, what that one State did. It would be ineffective unless it vio- 
lated some State law or constitutional power; is that not right? I 
cannot conceive of an interpretation other than that. 

Attorney General Brownetn, You say that it would not take affirma- 
tive State action unless it was in conflict with the States — 

Senator Bricker. That is right. 
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Attorney General BrowNetu. When I say the 48 States, I mean any 
of the 48 States where it was in conflict would require affirmative 
action. 

Senator Bricker. In what field ? 

Attorney General Brownetu. The migatory birds is a good one, I 
think. 

Senator Bricker. Can you think of any other? 

Attorney General Brownetu. [think I could if I worked at it. 

Senator Bricker. What are they? That is what I have been try- 
ing to find out in all these discussions. 

Senator Kerauver. If you will look on page 16, he has listed quite 
a number of them here, and page 17. 

Attorney General BrowneLL. You are speaking now, Mr. Chairman, 
of the treaties of commerce and friendship ? 

Senator Kerauver. Yes. 

Attorney General Browne. I think that is right. They cover 
points of inheritance, the right to transfer real property, the exemp- 
tion of consulates, or consulate property, I would say, from State 
taxation. Those might be threé examples I could give. 

Senator Bricker. Now, I want to call your attention to a case known 
as the Zakahashiv. The Fish and Game Commission of California case 
(334 U. S. 410) in 1948. In that case the Supreme Court of the 
United States considered the validity of California denying the Japa- 
nese aliens the right to fish off the coast of California. No treaty was 
involved. The Supreme Court held that the power to determine the 
conditions upon which aliens are permitted to reside in the United 
States and earn their living is a Federal power and not a power 
reserved to the States. 

Accordingly, in the language of section 2 of the amendment, Con- 
gress, and not the 48 States, would have that sole power. 

Attorney General Brownetu. Of course, they do not say there 
whether or not that comes by reason of the treaty power or by one 
of the delegated powers. 

Senator Bricker. That was without the treaty power; without the 
treaty. 

Attorney General Brownetu. Yes. But they do not say whether 
or not it is under the treaty power. 

Senator Bricker. No. It does not make any difference. If it is 
the power of Congress without a treaty, certainly the treaty would 
not take that power away from the Federal Government and give it 
to the States, would it? 

Attorney General Brownetu. That is correct. 

Senator Bricker. Well, now, I would like to ask, then, Mr. Chair- 
man, that this brief of the Solicitor General be filed as part of this 
record. It is signed by Tom Clark as the Attorney General, Philip 
Perlman as Solicitor General, Philip Elman and James L. Morrisson, 
Special Assistants to the Attorney General. 

Now, that wipes out all of the claim that the 48 States would have 
anything whatever to do with treaties of commerce and navigation 
or the rights of aliens in the United States. 

Attorney General Browne tt. Is that your own view ? 


62805—55——_20 
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Senator Bricker. Oh, no. That is the Supreme Court. It is a 
decision. 

Attorney General Browne. Is it your view that all matters of 
inheritance of property, the transfer of real estate, reciprocal rights, 
such as the transfer of real estate, the reciprocal right to engage in 
certain professions and businesses, those are all Federal powers? 

Senator Bricker. There is not any question about it. 

Senator Daniet. You mean if they relate to aliens? 

Senator Bricker. If they' relate to aliens. There is not any doubt 
about that, Mr. Attorney General, and the Supreme Court has defi- 
nitely said so. 

I would like to put the brief and the decision of the Supreme Court 
in the record, that we might have it for review when the case comes 
for argument. 

Senator Kerauver. May I see the brief and see how long it is? 

Senator Bricker. The brief is not very long. The decision is a bit 
longer. 

Senator Keravuver. Is it your desire to have this brief printed in 
the appendix of the record ? 

Senator Bricker. I would like to have the brief and the opinion of 
the Court printed in the appendix because it is so vital in this con- 
tention about the 48 States. It just nullifies the whole argument. 

Senator Krrauver. Without objection, the brief of the Attorney 
General in the Takahashi case, October term, 1947, and the opinion of 
the Supreme Court in that case will be printed in the appendix of the 
record. 

Attorney General BrowNetxi. Do I understand, Senator Bricker, 
that you think that in the absence of the treaty power, the Federal 
Government would have the right to— 

Senator Bricker. Oh, yes; this is in the absence of the treaty power 
exactly. 

Attorney General Browne. And you have no doubt about it ? 

Senator Bricker. Oh, yes. There is no doubt about it in the law. 
The Court said that they had in their power to restrict immigration 
and the control of people back and forth fn this country. I have no 
quarrel with that. I think it is perfectly sound law. 

Senator Keravuver. Is there anything else, Senator Bricker? 

Senator Bricker. I believe that is all. 

I want to thank the Attorney General. I will review his statement 
here carefully. 

Senator Kerauver. Mr. Attorney General, there is one other limita- 
tion that you have not discussed, that is, for the treaty power to be 
present and to be valid, it must concern an international matter; is 
that not correct ? 

Attorney General Brownetu. Something that is reasonably akin to 
it; yes. 

ambi Keravver. Related to it? 

Attorney General Brownetu. Or related to it. 

Senator Kurauver. Some of these matters have been talked about 
which are not really related to international matters. The Court may 
very well hold, as it has indicated it would hold, that this is purely « 
domestic matter and not an international matter, and therefore not the 
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subject matter for treaties in that part of the jurisdiction excepted for 
the States; is that not correct? 

Attorney General BrowneLu. Yes. 

Senator Krerauver. You have been asked about section 1, and on 
page 8 of your statement, you say: 

The Supreme Court’s repeated affirmation of the supremacy of the Constitution 


over treaties and international agreements cannot be dismissed or minimized as 
dicta. 


Further down: 


No case has been cited in which any court has ever found a treaty or inter- 
national agreement to be in violation of the Constitution, but nevertheless, valid. 

There is not any question in your mind about that, is there? 

Attorney General Brownetz. No. I think that is an accurate state- 
ment. 

Senator Keravuver. Do you not think, then, Mr. Attorney General, 
that it is a pretty bad practice to get into the habit of enacting a con- 
stitutional amendment on a question that is already the law of the 
land ? 

Attorney General BrownexL. I have tried to state that in my opinion 
it was not necessary at all. 

Senator Kerauver. And do you not feel, too, Mr. Attorney General, 
that if you use the process of amending the Constitution to quiet the 
fears and the apprehensions of people, however honest and patriotic 
they may be, that that is also engaging in a rather dangerous practice? 

Attorney General Brownetu. Well, I would like to answer that this 
way, if I might, that those same fears and dangers were very actively 
in the picture at the time of the constitutional convention. The deci- 
sion was made then, and I think it has worked fairly well, that is our 
present constitutional system, since that time. I believe that goes a 
long way toward convincing me that it would be inadvisable to change 
now. 

Senator Krerauver. As a matter of fact, you mention the experience 
of North Carolina in the ratification of the Constitution. They stated 
or expressed a reservation that indicated they would not ratify the 
Constitution unless there was a provision put in asserting the suprem- 
acy of the Constitution over treaties. 

Attorney General Browne. That is correct. 

Senator Kerauver. Then the following year they did nevertheless 
ratify the Constitution, and I think the record shows that their Mem- 
bers of Congress must have become convinced in the meantime that 
the Constitution was supreme, because they did not even offer it as a 
suggested article of the Bill of Rights; is that not correct? 

Attorney General BrowneEtw. I believe that is the historical fact. 

Senator Kerauver. We thank you, Mr. Brownell. 

Senator Dante.. Mr. Chairman. 

Senator Bricker. May I ask just one more question ? 

Senator Keravuver. Senator Daniel. 

Senator Bricker. I want just one more question after you finish, 
Senator Daniel. 

Senator Danrex. Mr. Attorney General, I just want to be sure that 
I understand and correctly interpret your remarks on page 15 of the 
mimeographed statement, in which you turn to some concrete exam- 
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ples of what the amendment would reach if adopted. In the second 
sentence in the following paragraph, you say: 


The Charter of the United Nations and many of its provisions would be subject 
to attack as “in conflict” or not “in pursuance of” the Constitution on grounds 
of an invalid delegation of executive, legislative, or judicial power or as dealing 
with subject matter reserved to the States by the 10th amendment. 

Now, as I understand you, in this and the succeeding examples you 
are simply saying that the adoption of this amendment might cause 
certain people to attack the United Nations Charter and these other 
international agreements on the grounds that they conflicted with the 
Constitution ¢ 

Attorney General BrowNeELL. Or were not made in pursuance of it. 

Senator Dante. I am addressing my question directly to conflict 
with the Constitution. It is not your opinion, is it, that the United 
Nations Charter and the other international agreements that you have 
already listed are in fact in conflict with the Constitution ? 

Attorney General Browne.u. I think it is Senator Bricker’s view, 
if I am not mistaken, that sections 55 and 56 of the United Nations 
Charter 

Senator Bricker. According to what the Supreme Court would say 
about them. 

Senator Dantex. I am asking because I just want to be sure. I do 
not want the wrong impression to be left here from your citing these 
examples of what this amendment would reach and what Sell Geour 
if this amendment is adopted. I would not like for the impression 
to be left that you, as the Attorney General of the United States, be- 
lieve that the U. N. Charter and these other international agreements 
are actually in conflict with the Constitution, and I do not imagine 
that that is your intention 

Attorney General Browneti. No. I have not said that. But I 
think they would be subject to attack on that ground. I think there 
would be litigation. 

Senator Daniex. In other words, you think that someone might 
charge that they are in conflict with the Constitution ? 

Attorney General Browne.u. And I base that on the fact that some 
people have already made that statement, not that they would sue, 
but that in their opinion it is in conflict. 

Senator Dantet. Yes; but in your opinon the examples you have 
listed here, the U. N. Charter and the other agreements that follow, 
are not in conflict with the Constitution of the United States? 

Attorney General Browne.u. I myself have not made any state- 
ment on that. I think in my position I should not. 

Senator Danrev. I mean, you would not want the impression to be 
taken from your written statement that you do think they are in 
conflict ? 

Attorney General Browne.y. That is right. I want it clear that 
I have not taken any position on that. 

Senator Danrev. Any position that they are in conflict ; but you do 
feel that other people might take that position if the amendment were 
adopted ? 

Attorney General Browne. Yes; that is correct. 

Senator Dantex. That is all. 

Senator Dirksen. Mr. Attorney General, when Dr. McLaughlin of 
the University of Minnesota was before the committee, to implement 
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his contention that since, on the basis of case law, there has never been 
any finding by the Supreme Court on a treaty where it was in conflict 
with the Constitution, the last case he cited was 1919. He went back 
and cited cases beginning with 1852. And I said, “Doctor, are there 
any cases after 1919?” 

He did not recall any. And I wonder if you know whether there 
are any cases since that Rockefeller case in 1919. 

Attorney General Browne. I could not say offhand on that. 

Senator DirKsEN (continuing). Because I made the point in con- 
nection with that that it is since 1919, of course, that circumstances 
and conditions have developed which in my judgment so alter the 
whole picture as to put this in an entirely different frame, because we 
did not have an ILO; we did not have a United Nations; we did not 
have a SEATO; we did not have a NATO; we did not have a Cha- 
pultapec Convention. And so we are engaging now in collective re- 
sponsibilities with other countries that obtain now that did not obtain 
since the last case in the Supreme cart 

Attorney General Browne. I do think in order to get the full 
picture, perhaps one should add that there have been no cases since 
then that throw doubt on the doctrine. 

Senator Dirksen. That is correct. But I answered Dr. McLaugh- 
lin this wise. I said: 


That is absolutely true, and if in 1950 a question had been raised in connec- 
tion with the tidelands controversy, that frankly there could be no doubt about it 
because the decisions were unbroken, and then out of a clear sky came the High 
Tribunal to undo everything that the State and Federal courts have said for 
nearly a century. 

Now, I want to make one other point 

Senator Kerauver. I think, Senator Dirksen, in fairness, even the 
Curtiss-Wright case used the phrase “the supremacy of the Consti- 

tution.” And that was in 1936, was it not? 

Senator Dirksen. Mr. Chairman, as you know, I have sort of re- 

newed this question from time to time, since I do not have time or 
opportunity to run back through the decisions and find out. That was 
the latest. Of course, Dr. McLaughlin evidently had made a rather 
sustained study of this whole matter, and he cited quite a number of 
cases over a long period of time, but he could not bring us down fur- 
ther than 1919. I think reference was made to a specific case, but I 
know it was the Rockefeller case, to which he referred. 

Now, Mr. Attorney General, I wanted to make the record on one 
other thing. Somewhere along the line, either last year or this 
vear, the contention was made that Members of the Senate were ac- 
tually confessing a lack of faith in their own body that it was not 
a suflicient check upon this power. Well, I do not make that con- 
tention, but I do realistically appreciate the changing times and cir- 
cumstances and pressures, and there comes to mind, of course, the 
16th amendment relating to income taxes. That thing first went to 
the Supreme Court in 1895, and Joseph Choate, one of the greatest 
lawyers that America ever produced, came before the Court. I think 
that is the first time I have encountered the word “communism” in 
the American lexicon, because he used the phrase, “the Communist 
march,” 

Now, of course, everybody sort of backed off on it, and then the 
pressures developed. The pressures came on Theodore Roosevelt; 
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the pressures came on President Taft, and finally they embraced it 
and-it did go into the Constitution in 1913. 

So notwithstanding the complexion of the Senate, I think more and 
more it becomes necessary to recognize the nature of the pressures 
that are upon any lawmaking body, and I want to read into the record 
again something that I presented to Judge Parker when he was be- 
fore the committee before. It was from the International Labor 
Organization in 1949. I think it was Mr. Morse, who was the direc- 
tor then, who had this to say, and this was said at Geneva. He said: 


An important change has been made in our Constitution—— 
meaning the ILO’s. 


Previously the obligation on states’ members who submits reports lay only in 
respect of ratified conventions and recommendations. This obligation has now 
been extended to conventions that have not been ratified. Member states are 
required to explain the reasons for not being able to ratify a convention. This 
imposes a heavy burden on them and on the international labor office. A 
proper scrutiny by experts of unratified conventions will bring states’ mem- 
bers who default without good cause before the bar of public opinion. 

Now, there was some amplification of that that I did not put in 
the record before, which I interpreted to mean, “Now, you go home 
and you start putting pressure on the parliamentary body of your 
country to see that this is ratified.” The implication in my judg- 
ment was so clear that it could not be misinterpreted. 

Now, when we read that in the light of the fact that from 1919 
through 1949, 98 conventions were proposed by ILO, of which 58 
have been ratified by the requisite number of states—it does not 
mean us, however 

Attorney General Browne.u. Not the United States. 

Senator Dirksen. It does not mean us, however. That is correct. 
But you see, here is an incipient pressure that makes all the differ- 
ence in the world. 

This amendment or proposal that is before us is, after all, prospec- 
tive in nature. It is taking account now, I think, of certain gather- 
ing forces and what they may do so far as the constitutional safe- 
guard and protections of our people are concerned. 

Attorney General Brownetu. I have tried to make it clear that 
J think that the public debate of this issue is very helpful, and that 
these fundamentals of our Constitution must from time to time be 
reexamined to see whether or not they apply to modern conditions. 

Senator Dirrxsen. That is ali, Mr. Chairman. 

Senator Kerauver. Anything else? 

Senator Bricker. Just one question, Mr. Chairman. 

Senator Keravuver. All right. 

Senator Bricker. You mentioned, Mr. Attorney General, that we 
should not amend the Constitution on the basis of fears. We have 
seen accumulated power in the Executive, through the number of 
employees, the new functions of the Federal Government, the in- 
creasing functions, and so forth, that there was a fear that that would 
get out of bounds, and a few years ago a constitutional amendment 
was submitted by the Congress of the United States to the States and 
speedily ratified, limiting the President to two terms. 

Now, would you say that that was based upon fear, or was it based 
upon a determination that the people preserve their rights? 
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Attorney General Browne tt. I think I will have to get out some 
of my old one on that to see exactly what I said. 
Senator Bricker. There are others that are submitted at the pres- 


ent time that are based upon exactly the same premise. 
That is all, Mr. Chairman. 


Senator Keravver. Thank you very much, Mr. Brownell. 
Attorney General Brownetyi. Thank you, "gentlemen, very much. 


Senator Kreravuver. If you have any additional information to give 
us, you can pass it on. 


Attorney General Browne. I appreciate that. 

Senator Kerauver. We are glad to see you. 

Attorney General BrowNELL. Goodby. I appreciate your courtesy. 
(The following letter was later received for inclusion in the rec- 


ord :) 


OFFICE OF THE ATTORNEY GENERAL, 
Washington, D. C., May 16, 1955 
Hon. ESTES KEFAUVER, 
Chairman, Standing Subcommittee on Constitutional Amendments of the 
Committee on the Judiciary, 
United States Senate, Washington, D. C. 


DEAR SENATOR KEFAUVER: In the course of my testimony of May 5, Senator 
sricker called my attention to the decision of the Supreme Court in Takahashi 
v. Fish and Game Commission (334 U. 8S. 410 (1948)). Senator Bricker stated 
that in the Takahashi case “the Supreme Court held that the power to deter- 
mine the conditions upon which aliens are permitted to reside in the United 
States and earn their living is a Federal power, and not a power reserved to 
the States.” And added, “Accordingly, in the language of section 2 of the 
amendment, Congress and not the 48 States would have that sole power.” (R. 
522. In response to my query “Is it your view that all matters of inheritance 
of property, the transfer of real estate, rec iproc: ul rights, such as the transfer 
of real estate, the reciprocal right to engage in certain professions and busi- 
nesses, those are all Federal powers?”’, he amplified his statement by saying 
“There is not any question about it.” (R. 523.) I think it important to make 
clear that I do not agree with Senator Bricker as to the scope of the holding 
in the Takahashi case. 

The Takahashi case dealt with the validity of a provision of a California 
statute which prohibited issuance of a license to engage in commercial fishing 
in the ocean waters off the California coast to any person ineligible for citizen- 
ship. The plaintiff, a Japanese alien ineligible to citizenship, was denied a 
commercial fishing license under the statute and challenged its validity. The 
court held the California law invalid because in the absence of a “special public 
interest” it conflicted with the equal protection clause of the 14th amendment 
and with section 16 of the Civil Rights Act, (16 Stat. 144), which rested on 
both the amendment and the Congress’ constitutional powers with respect to 
immigration and naturalization. 

In reaching this conclusion the Court was careful to distinguish and not to 
overrule the cases in which the Court had theretofore sustained State legisla- 
tion that did not apply alike to citizens and noncitizens “the ground for the 
distinction being that such laws were necessary to protect special interests 
either of the State or of its citizens as such” (Takahashi, supra, p. 417). The 
Court applied to the Takahashi case the rule of Truag v. Raich (239 U. 8. 33), 
stating, however, in its discussion of that case: 

The Court noted that it had previously upheld various State laws which 
restricted the privilege of planting oysters in the tidewater rivers of a State 
to citizens of that State, and which denied to aliens within a State the privilege 
of possessing a rifle and of shooting game within that State; it also referred 
to decisions recognizing a State’s broad powers, in the absence of overriding 
treaties, to restrict the devolution of real property to nonaliens.” * 

And again at page 421 it was said: 

“In the absence of overriding Federal treaties, this Court sustained a State 

law barring aliens from hunting wild game in the interest of conserving game 


1The opinion cited the following cases: McCready v. Virginia (94 U. S. 391); Patsone 


Pennsylwania a U. S. 1388) ; Hauenstein v. Lynham (100 U. 8. 483) ; ; and Blythe 7; 
Hinckley (180 U. 8. 333). 
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for citizens of the State against due process and equal protection challenges. 
Pastone v. Pennsylvania (232 U. 8. 188).” 
And finally at page 422: 

“This leaves for consideration the argument that this law should be upheld 
on authority of those cases which have sustained State laws baring aliens 
ineligible to citizenship from land ownership.” Assuming the continued vaildity 
of those cases,® we think they could not in any event be controlling here. They 
rested solely upon the power of States to control the devolution and ownership 
of land within their borders, a power long exercised and supported on reascns 
peculiar to real property. They cannot be extended to cover this case.” 

Without disturbing the vitality of those decisions, the court disposed of the 
issue in the Takahashi case saying inter alia “We are unable to find that the 
‘special public interest’ on which California relies provides support for this state 
ban on Takahashi’s commercial fishing” (ibid., p. 420). 

Upon the basis of the foregoing, I do not think that the Takahashi case can 
fairly be said to hold, as Senator Bricker has indicated, that in relation to aliens 
matters of inheritance of property, the transfer of real estate, and the right 
to engage in certain businesses and professions are within Federal power in the 
absence of treaty. Moreover, it would seem clear that it is not valid to argue 
that anything would be gained by this amendment in protecting the States against 
Federal encroachment, if one assumes, as Senator Bricker contends, that Con- 
gress already has power to regulate such subjects. In such a view, the amend- 
ment would neither add to nor subtract from Federal power. 

In submitting these views, I wish to state that my comment is limited to the 
legal significance of the Takahashi case and is not intended or to be understood as 
any expression of opinion concerning the scope of the Congress’ constitutional 
powers. 

If it is agreeable to the committee. I should be pleased to have this letter 
placed in the record as a supplement to my statement of May 5. 

Sincerely, 
HERBERT BROWNELL, Jr., Attorney General. 

Senator Kerauver. Will you committee members stay with us just 
a minute, and Senator Bricker, you stay with us if you wish. 

First, we have several important statements that have been sent 
and I would like for Mr. Smithey to state who they are from and I 
have asked him to try to balance them pro and con in placing them 
in the record. I thought maybe the press might like to know what 
statements are going in the record here so that they can get any con- 
tents from them if they want to. 

Mr. Suirney. Mr. Chairman, first I would like to offer for the 
record the statement of Mr. Richard A. Buddeke, Director, Legisla- 
tive Programs, of the Office of the Assistant Secretary of Defense. 
addressed to yourself as chairman of the subcommittee, under date of 
May 2, 1955. 

Senator Kerauver. That, as I take it, represents the position of the 
Department of the Army, and it will be printed at this place in the 
record. 

(The letter referred to is as follows :) 


OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE, 
Washington, D. C., May 2, 1955. 
Hon. Estes KEFAUVER, 
Chairman, Standing Committee on Constitutional Amendments, 
Committee on the Judiciary, United States Senate. 


Dear Mr. CHAIRMAN: The Department of Defense welcomes your invitation to 
present its views on Senate Joint Resolution 1 (84th Cong.). Like its predeces- 
sors, this proposed amendment to the Constitution has been a matter of serious 
and deep concern within the Defense Department. 

Our concern stems from several interrelated considerations : First, the adoption 
of the proposed amendment would inevitably complicate the present entirely 


2 Terrace Vv. Thompson (263 U. S .197): Porterfield v. Webb (263 U. S. 225); Webb v. 
O’Brien (263 U. 8. 318) ; Frick v. Webb (263 U. S. 326). 
3 See Oyama v. California (332 U. 8S. 633, 646, 649, 672). 
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satisfactory method by which treaties are accepted and ratified by the United 
States; second, the proposed amendment would seriously limit the treatymaking 
power of the United States; and third, the proposed amendment could be con- 
strued as dangerously derogating from the President’s executive power to enter 
into international agreements other than treaties. 

Senate Joint Resolution 1 proposes an amendment which would modify our 
fundamental and historic methods of entering into and implementing treaties 
and executive agreements. This proposed modification is of particular concern 
to the Department of Defense because any cooperative military undertaking or 
arrangement between the United States and other nations designed for use of 
our combined strengths in common defense calls for many understandings be- 
tween the United States and the other countries concerned. With the develop- 
ment of the methods and techniques of modern war it has become less and less 
possible to rely on the old-fashioned arm’s-length military alliance. More than 
ever, the conduct of modern war is a cooperative undertaking, and even more 
important, the maintenance of peace is a cooperative undertaking. 

We must have cooperative effort among allies in the economic field and in the 
fields of production and supply to make the best military use of the available raw 
materials and our combined productive capacity, and to deter the development 
of the war potential of a possible enemy; we must have cooperative effort in the 
use of available land areas to insure that natural defenses are exploited and that 
the appropriate bases are available from which an enemy can be hit if he should 
decide to undertake hostilities; we must have cooperative effort in the field of 
military strategy in order to make the most effective disposition of the available 
military forces of all participating nations for deterrent and defensive purposes ; 
and we must have cooperative effort in the field of military command in order that 
the forces raised may be effectively deployed, managed, and commanded under 
the international military headquarters which have been established. All of 
these things are vitally important to the national defense, and all of them can 
be effectuated only through appropriate treaties and international agreements. 

Our examination of the present joint resolution on the subject of the treaty 
power leads us to the conclusion that it is subject to much the same objections 
from a national defense point of view as the predecessor resolutions which this 
Department has uniformly opposed in the past. The reasons for opposition of 
the Department of Defense were stated at length in earlier hearings on this 
subject. 

Before commenting on the text of the present resolution, we would like to 
make two general observations. First of all, we believe this resolution is un- 
necessary insofar as it attempts to restate what is already settled constitutional 
law. Thus, section 1, if it is intended to do no more than confirm that the 
Yonstitution is supreme, is totally unnecessary, since the Supreme Court has 
taken precisely this position. 

Secondly, the amendment is intended to change the process by which the 
United States enters into international agreements so as to subject treaties to 
bicameral consideration by the two Houses of Congress rather than to the 
present scheme of approval by the two-thirds vote of the Senate. We think 
this change unwise. 

The scope and location of the treaty power was a matter which was given 
long and careful consideration by the framers of the Constitution. They 
wanted to balance the need for flexibility in the international sphere with the 
requirement that there be an appropriate measure of control over the exercise 
of the power to conduct foreign affairs. They aimed at establishing a treaty 
power broad enough to meet the necessities of international intercourse, yet 
subject to restrictions which, on the one hand, would prevent unwise or corrupt 
treaties and, on the other, would not be so cumbersome and unwieldy as 
to interfere materially with the treatymaking process. Many plans were con- 
sidered, including one which would have required that no treaty should be 
binding on the United States “which is not ratified by a law.” The effect of 
this plan would have been to give the House of Representatives a share of the 
power to enter into treaties. It was overwhelmingly rejected. 

The plan adopted by the Constitutional Convention, under which treaties are 
to be entered into by the President by and with the advice and consent of two- 
thirds of the Senators present, represents the considered judgment of individ- 
uals who, under the Articles of Confederation, had seen firsthand the diffieul- 
ties which arise when complete and effective control of foreign affairs is not 
vested in the Central Government. Today, it is even clearer that effective con- 
trol of foreign affairs is essential to national survival. 
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This plan has been tested during the history of our country and has been 
demonstrated to meet the objectives of its authors. It would be a mistake to 
attempt to tinker with it at this time in order to meet objections which are fears 
rather than demonstrated realities. A change in our treatymaking process, 
in the fundamental and tested machinery of our international relations, should 
not be adopted when there is no clear evidence that the existing safeguards 
are insufficient to prevent the adoption of unwise or improper treaties. Fur- 
thermore, protection against the improper exercise of what is otherwise an 
essential power should not be achieved by the diminution of that power, or by 
splitting up the responsibility for its exercise to such an extent as to obstruct 
its use. 

How better can a proper exercise of the treaty power be guaranteed than by 
entrusting it to the President and the Senate? If a treaty is bad on its face, 
one-third of the Senators present plus one additional Senator can and will pre- 
vent its ratification. If a treaty turns out to be bad for reasons which do not 
become apparent until after ratification, its effect as law of the land can be 
nullified by an act of Congress. Congress has a similar power to nullify execu- 
tive agreements. Finally, of course, we must keep in mind that almost no 
executive agreements are carried out today without the exercise by Congress 
of its general powers—in fact, the great majority of executive agreements 
to which the United States is a party are entered into pursuant to some act of 
Congress. 

Quite apart from the foregoing general considerations, the proposed changes 
may in fact be quite unwise in the light of some of the ambiguities and subtleties 
which will appear from a review of the text. 

We have previously stated our conviction that if the only purpose of section 1 
of the resolution is to establish that the Constitution is supreme, then no such 
section is necessary. If it means more than this, its adoption may well have 
the effect of seriously curtailing the power of the President as Commander in 
Chief, and as the Chief Executive of our foreign policy. Section 1 is susceptible 
of the interpretation that the making of executive agreements is prohibited. 
Thus, in some quarters it is argued that the phrase “in pursuance thereof” as 
used in section 1 means that a specific authorization must be found in the Con- 
stitution. It is well known that there is no specific provision in the Constitu- 
tion which authorizes by name the making of executive agreements. While we 
think the constitutional law on this subject is clear and that the making of such 
executive agreements is most obviously within the President’s constitutional 
power, we know that some of the proponents of this amendment have not only 
disputed this view of constitutional law, but have also professed the objective of 
amending the Constitution so as to deny this power to the President. In the 
light of this background we would be most reluctant to accept the “in pursuance” 
clause. 

The continued success of our defense effort is largely contingent upon utilizing 
this executive authority to make the host of agreements necessary to achieve 
defense arrangements with other nations of the free world. Agreements must 
be reached before a radar station can be put up in Iceland, before a military-aid 
program can properly be administered in Greece, before an airbase can be oper- 
ated in Greenland, or before an effective arms embargo can be established. 

The number and nature of the agreements involved demand the greatest flex- 
ibility on the part of the executive branch to be able to conclude such agreements 
rapidly and to be able to revise them as new situations arise. The proposed 
constitutional amendment could be interpreted as limiting this flexibility. 

A possible ambiguity exists in the language of section 2 of the resolution 
where it would require legislative action before a treaty or other international 
agreement would become effective as “internal law” in the United States. This 
could be construed as requiring the enactment of legislation before the terms 
of an agreement would be considered in any way as binding on officers and 
employees of the United States. The impact is obvious that this would have on 
the ability of the United States to conclude and carry out necessary defense 
agreements with other nations. 

Moreover, section 2 of the resolution would impose a serious limitation on 
the present treatymaking powers of the United States—a limitation that would 
have a crippling effect from a defense point of view. 

At times, the defensive needs of the United States require that it enter into 
a treaty or other international agreement which, of necessity, must be reciprocal. 
For example, the long recognized need for uniform arrangements under which 
the troops of one NATO country would be governed while in another NATO 
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country was met through the negotiation of an agreement commonly known 
as the NATO status of forces agreement. Among other things, this agreement 
made arrangements concerning drivers licenses, vehicle registration, the bearing 
of arms, civil and criminal jurisdiction, and taxation on individuals—all of 
which, at least partially, impinge on laws and regulations in effect throughout 
the various States. 

The NATO agreement was ratified by the United States as a treaty, after the 
Senate gave its advice and consent by a vote of 72 to 15. This treaty secures 
to United States forces abroad important benetie: which would not otherwise 
have been available to them and thus is highly desirable in terms of our own 
military self-interest. In actual practice the treaty has worked out in a very 
satisfactory manner and has proved an effective instrument for discharging 
the security responsibilities of the Department of Defense. Yet, the United 
States, would not have been able to become a party to this agreement if section 2 
of the resolution were in force since a number of the treaty provisions fall outside 
the scope of the normal legislative powers of the Congress. The failure of 
the United States to become a party to the NATO status of forces agreement 
would have had a far-reaching effect. It is certain that an agreement of this 
nature would not have been concluded by other NATO nations without par- 
ticipation by the United States. Apart from the fact that United States forces 
in other NATO countries would have been deprived of benefits presently ac- 
corded to them by the treaty, NATO commanders would still lack the system 
of uniform arrangements which they deemed essential. 

The Constitution, in its present form, has thus far permitted the United States 
to achieve its defense objectives with other nations of the free world with 
strength and flexibility. Today, more than ever before, the power of the United 
States to defend itself is inextricably bound together with the power of the 
United States to conduct its foreign affairs. In the same way, the President’s 
power as Commander in Chief of our Armed Forces is tied in with his power 
as executor of our foreign policy. To weaken either of these powers must of 
necessity weaken them both. 

Fer these reasons, the Department of Defense strongly urges that Senate 
Joint Resolution 1 be disapproved. 

Sincerely yours, 
RicHArD A. BUDDEKE, 
Director, Legislative Programs. 


Mr. Smirnery. Following that, Mr. Chairman, I would like to offer 
for the record a letter addressed to you under date of April 25, 1955, 
and signed by the Honorable John J. Parker, United States circuit 
court judge from Charlotte, N. C., with which he encloses a copy 
of an article authored by him and printed in the Washington Univer- 
sity Law Quarterly for April 1954. 

I request that that be admitted for the record. 

Senator Keravuver. Let us let the letter and the article be printed in 
the appendix of the record. 

Mr. Smirney. Then a letter and a copy of a resolution, the letter 
over the signature of Thomas J. Quinn, president, the Defenders of 
the Constitution, Inc., the resolution adopted by that body. The let- 
ter is under date of April 24, 1955. 

Senator Kerauver. The letter and the resolution will be printed in 
the hody of the record. 

(The letter and resolution are as follows :) 


DEFENDERS OF THE CONSTITUTION, INC., 
Forest Hills, N. Y., April 24, 1955. 
Re public hearings—starting April 27, 1955, the Bricker Senate 
Joint Resolution 1. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Constitutional Amendments, 
Senate Office Building, 
Washington, D. C. 


HONOLABLE AND DEAR Sir: We are enclosing, herewith, a resolution in support 
of the Bricker amendment which was adopted by our executive committee on 
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March 18, 1955, and unanimously passed by our general membership on March 30. 

Will you kindly make the contents of this resolution a part of the record of 
the hearings? 

May we have your assurance that same has been done? 

Sincerely 
Tuomas J. QUINN, President. 

Whereas the United Nations Human Rights Commission has refused to insert 
a provision in the covenants recognizing the sanctity of private property, voting 
16 to 2 on March 3, 1954, to shelve indefinitely all discussion of property rights; 
and 

Whereas the advocates of world government urge the adoption of the United 
Nations draft statute for an international criminal court, the principle of which 
is already foreshadowed in the NATO status of forces agreement approved by 
the Senate on July 15, 1953 ; and 

Whereas the treaty making ambitions of the United Nations and its agencies 
continue to reflect a zeal to regulate the political economic and social rights and 
duties of people everywhere which would destroy the concept of national sover- 
eignty of the United States; and 

Whereas in our present treatymaking procedure a treaty can be ratified by 
but a few Senators present and voting; and 

Whereas it is now an historic fact that secret execution agreements have 
resulted in conditions inimical to and destructive of the interests of the United 
States; and 

Whereas the United States Supreme Court in a recent decision stands dead- 
locked 4 to 4 on the question: “What is the supreme law of the land—the Con- 
stitution or the United Nations Charter?’ ; and 

Whereas the Secretary of State, John Foster Dulles, stated in an address before 
the American Bar Association in April 1952, as follows: “Treaty law can over- 
ride the Constitution. Treaties, for example, can take powers away from the 
Congress and give them to the President; they can take powers from the States 
and give them to the Federal Government or to some international body, and 
they can cut across the rights given the people by their constitutional Bill of 
Rights” : Now, therefore, be it 

Resolved, That the Defenders of the Constitution, Inc., are in complete sup- 
port of the principles and objectives of the Bricker amendment and communicate 
that fact by sending copies of this resolution to Hon. Harley M. Kilgore, chair- 
man of the Senate Judiciary; Hon. Richard M. Nixon, President of the United 
States Senate; Hon. Sam Rayburn, Speaker of the House of Representatives ; 
Hon. Irving M. Ives, Republican Senator of the State of New York. Also, Hon. 
Walter J. Mahoney and Hon. James G. Sweeney, of the New York State Senate, 
and Hon. Oswald D. Heck, Hon. Bernard Dubin, and Hon. Anthony P. Savarese, 
Jr., of the Assembly of New York State, that our New York State Legislature 
may soon approve a resolution supporting the Bricker amendment as 11 sovereign 
States have already done. 

Tuomas J. Quinn, President. 


Resolution approved: Executive committee, March 18, 1955; general meeting, 
March 30, 1955. 


Mr. Smrruey. Then a letter signed by Mr. James Watt, manager 
of the Washington, D. C., office of the Christian Science Committee on 
Publication of the First Chur ch of Christ, Scientist, in Boston, Mass., 
under date of April 26, 1955, in which they reaffirm the position which 
that organization took at the previous hearing, and ask that that 
position be noted. 

Senator Kerauver. That will be printed in the record. 

Attached to this also is a letter to Senator Bricker. 

Mr. Smituey. I think that is largely repetitive. 

Senator Keravver. I believe it is repetitive. 

(The letter referred to is as follows :) 
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CHRISTIAN SCIENCE COMMITTEE ON PUBLICATION 
OF THE First CHURCH OF CHRIST, SCIENTIST, IN Boston, MAss., 
Washington, D. C., April 26, 1955. 
Hon. Estes KEFAUVER, 
Chairman, Standing Subcommittee on Constitutional Amendments, 
Committee on the Judiciary, United States Senate, 
Washington 25, D. C. 


DeaR SENATOR KEFAUVER: Thank you for your thoughtful letter of April 13 
about hearings to be held on Senate Joint Resolution 1 (Bricker amendment) 
by the Standing Subcommittee on Constitutional Amendments of the Comm)ttee 
on the Judiciary on April 27. 

The Christian Science denomination does not wish to appear and present a 
statement this year, but it desires to inform the subcommittee that it stands on 
the testimony given during the last Congress before a subcommittee of the Senate 
Committee on the Judiciary which is printed in the hearings on Senate Joint 
Rsolution 1 (883d Cong., Ist sess.), beginning on page 291. 

Briefly, our position is that we strongly support the purpose and intent of 
Senate Joint Resolution 1. 

Your courtesy in keeping us informed of activity on this important subject is 
deeply appreciated. 

Sincerely yours, 
JAMES WATT, 
Manager, Washington, D. C., Office. 


Mr. Smirney. Then, sir, I would like to offer for the record a letter 
addressed to yourself under the date of April 20, 1955, signed by 
Rev. Charles F. Boss, Jr., executive secretary of the Board of World 
Peace of the Methodist Church, in which he sets forth his views on the 


proposed amendment, and incorporates therein a resolution adopted 
at the annual meeting of the Board of World Peace of the Methodist 
Church in Cincinnati last January. 

Senator Kerauver. Let it be printed in the record at this place. 

(The letter referred to is as follows:) 


BoarD OF WORLD PEACE OF THE METHODIST CHURCH, 
Chicago, Ill., April 20, 1955. 
Hon. Estes KEFAUVER, 
Senate Office Building, Washington, D.C. 


Dear SENATOR KEFAUVER: Your good letter of April 12 sent to my headquarters 
in Chicago has been forwarded to my New York United Nations office. I recall 
well the great assistance you gave me with your questions at the time I appeared 
before the Standing Subcommittee on Constitutional Amendments. I would 
welcome your counsel with regards to the necessity or lack of need for my 
appearance before the committee. 

The position I would take is identical with that embodied in my previous 
testimony. I do not believe it is necessary to change the law with regard to 
treaties nor to change the balance of power between the executive, legislative, 
and judicial branches of government. In other words, we are still opposed to 
the so-called Bricker amendment. 

At the annual meeting of the Board of World Peace of the Methodist Church 
in Cincinnati last January, the board, in adopting a number of policies in the 
field of international affairs, adopted the following statements on treaties and 
executive agreements : 

“Mindful of the probable introduction into the present session of Congress 
of a resolution in favor of a constitutional amendment designed to alter the 
present pattern of making treaties, we affirm our support of this statement 
approved by the 1953 study conference of the National Council of Churches: 

“*The principle of cooperation and mutual concern implicit in the moral order 
and essential to a just and durable peace, calls for a true community of nations. 
The United States can best insure its own peace and security by strengthening, 
and not weakening, the processes by which our Nation exercises its rightful 
influence within the family of nations.’ ” 
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It seems clear from the above statement that our board, by its official actions, 
is completely in accord with my last year’s testimony. However, if I can, in 
any way, be of service by personally appearing, I am willing to appear at the 
hearings. 

With good wishes and appreciation of your fine statesmanship revealed in your 
position on international policies, Iam 

Sincerely yours, 


CHARLES F. Boss, Jr. 


Boarp OF WoriLp PEACE OF THE METHODIST CHURCH, 
Chicago, Ill., May 12, 1955. 
Hon. Estes KEFAUVER, 
Senate Office Building, Washington, D. C. 


Dear SENATOR KEFAUVER: I note in my letter of April 20, which I sent to you 
from New York, that my secretary there included only 2 of the 3 paragraphs 
which our board adopted with reference to treaties and executive agreements. 

I am quoting below the full action, and if it is not too late to do so, would like to 
have this included in the letter of April 20 for printing in the record. You can 
see why it is important that the final paragraph be included as a part of the 
testimony of our board in opposition to the so-called Bricker amendment. If it is 
not possible for it to go in the record, you will still have it for use in the event 
you desire to quote this action: 

Text of statement adopted by the Board of World Peace of the Methodist 
Church in annual session in Cincinnati, Ohio, January 11-12, 1955: 

“Mindful of the probable introduction into the present session of Congress of a 
resolution in favor of a constitutional amendment designed to alter the present 
pattern of making treaties, we affirm our support of this statement approved by 
the 1953 study conference of the National Council of Churches: 

“*The principle of cooperation and mutual concern implicit in the moral order 
and essential to a just and durable peace, calls for a true community of nations. 
The United States can best insure its own peace and security by strengthening, 
and not weakening, the processes by which our nation exercises its rightful in- 
fluence within the family of nations. 

“«The power of our Government to negotiate treaties and to make executive 
agreements should be so maintained as to ensure (@) that the United States will 
not be hampered in taking expeditious and effective action in fulfilling our re- 
sponsibility as a member of the world community of nations and (0b) that the 
United States should be in a position to make its full contribution to the con- 
tinuing development of international law and to bring international relations into 
greater harmony with the moral law. Convinced that adequate safeguards re- 
specting the making of treaties and executive agreements are already provided, 
we express our opposition to any constitutional amendment which would hamper 
our Government in carrying forward and making effective a responsible foreign 
policy.’ ” 

Feeling confident that efforts to weaken the President’s power in relation to 
the making of treaties and executive agreements, and with appreciation of your 
fine service toward this end, I am 

Sincerely yours, 


CHARLES F’. Boss, Jr. 


Mr. Smirney. Then, sir, the telegram from Bishop Hazen G. 
Werner, resident bishop of the Ohio area of the Methodist Church. 
expressing his concurrence with the position taken by the Board of 
World Peace. 

Senator Kerauver. Let it be printed in the record at this point. 

(The telegram referred to is as follows :) 

Cotumsus, Onto, May 4, 1955. 
Chairman HArLey M. KILcore, 
Senate Judiciary Committee, Senate Office Building: 

I join with the Methodist General Board of World Peace in expressing opposi- 
tion to the Bricker amendment. The President must be kept free to negotiate for 
peace. 


Hazen G. WERNER, 
Resident Bishop, the Ohio Area of the Methodist Church. 
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Mr. Smrrney. Then a letter signed by Edward A. Rumely, for the 
Committee for Constitutional Government, Inc., addressed to yourself 
as chairman of the subcommittee under date of April 29, 1955, with 
which he encloses a copy of the statement of Samuel Pettengill, 1519 
Hinman Avenue, Evanston, Ill. Mr. Pettengill is a former Member 
of Congress. 

Senator Kerauver. Let the letter of Mr. Rumely and the statement 
of Mr. Pettengill be printed in the record at this point. 

(The letter and the statement are as follows :) 


COMMITTEE FOR CONSTITUTIONAL GOVERNMENT, INC., 
April 29, 1955. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Constitutional Amendments, 
Judiciary Committee, Washington, D. C. 

My Dear SENATOR KEFAUVER: Enclosed herewith is a statement by former Con- 
gressman Samuel B. Pettengill which he worked up to file with your subcom- 
mittee in connection with the present hearings on Senate Joint Resolution 1. 

We have likewise sent a copy of this statement to every member of the Sen- 
ate Judiciary Committee for their information, but are depending upon you to 
place 1 of the 2 copies in the record. 

Sincerely yours, 
Epwarp A. RUMELY. 


STATEMENT OF SAMUEL B. PETTENGILL, EVANSTON, ILL., 
Re SENATE JOINT RESOLUTION 1 


Gentlemen, I desire to make a short statement in support of the Bricker 
amendment. I am Samuel B. Pettengill, former Member of Congress, 1931 to 
1939, now engaged in practice of law in Chicago and residing at 1519 Hinman 
Avenue, Evanston, II. 

Only on a single point can I possibly add anything to the research and ex- 
position of the distinguished members of the American bar and others in sup- 
port of the amendment, and will not burden you with repetition. 

On one important point, however, I believe I can add something of value which 
IT have never seen explained elsewhere. 

Due to the fact that the Constitution and laws of the United States made in 
pursuance thereof and all treaties made under the authority of the United States. 
shall be the supreme law of the land, there seems to be a widespread opinion that 
because of the language thus used, treaties are in a higher category of importance 
and prestige than acts of Congress, or the rights of the States and the people 
reserved to them. At least, there is considerable puzzlement as to why this 
language was used by the drafters of the Constitution. 

It was only when I ran across a rare law book of the early days that I found 
the answer. The book is A View of the Constitution of the United States of 
America, by William Rawle, LL. D., second edition, published by Philip H. Nick- 
lin, Philadelphia, 1829. Mr. Rawle was a distinguished lawyer, born 1759, 
died 1836. He was 30 years of age when the Constitution was adopted and was, 
therefore, a contemporary of the authors of the Constitution. While he is not 
as well known as Justice Story, his book is of the same character as Story’s 
Commentaries. Mr. Rawle lived in Philadelphia all of his life; was appointed 
district attorney of Pennsylvania by President Washington; was counsel of the 
United States Bank; trustee of the University of Pennsylvania; president of the 
Historical Society of Pennsylvania and helped to rewrite the civil code of Penn- 
sylvania in 1830. 

I quote from pages 66 and 67 of his book: 

“There is a variance in the words descriptive of laws and those of treaties— 
in the former it is said those which shall be made in pursuance of the Constitu- 
tion, but treaties are described as having been made, or which shall be made 
under the authority of the United States. 

“The explanation is, that at the time of adopting the Constitution, certain 
treaties existed, which had been made by Congress under the Confederation 
(with France, the United Netherlands, and particularly the treaty of peace with 
Great Britain), the continuing obligations of which it was proper to declare. 
The words ‘under the authority of the United States,” were considered as extend- 






312 TREATIES AND EXECUTIVE AGREEMENTS 


ing equally to those previously made, and to those which should subsequently be 
effected. But although the former could not be considered as made pursuant to 
a Constitution which was not then in existence, the latter would not be ‘under 
the authority of the United States,’ unless they are conformable to its Consti- 
tution.” 

This is a logical and convincing explanation of the difference in the words used 
in the Constitution with respect to laws and treaties and why they were used. 
It seems to deflate any pretension that treaties are of any higher authority or 
prestige than acts of Congress, or the reserved rights of the States and the people. 

While the distinction was made with reference to the words used as to treaties 
and laws in order to protect the validity of treaties made before the Constitution 
was adopted, it would seem that all treaties made since the adoption of the Con- 
stitution must be made in pursuance of the Constitution because since the adop- 
tion of the Constitution, the only authority of the United States to act as an 
agency for all the people and all the States is the Constitution itself. While 
the United States existed before the Constitution, it has no authority to act since 
the Constitution except in pursuance of the Constitution (other than some gen- 
eral powers under the law of nations). The adoption of the Constitution nullified 
the Articles of Confederation except treaties made under its authority before the 
Constitution which were continued in force by reason of the language used. 

In short, since the ratification of the Constitution, the words “under the author- 
ity” and “in pursuance” mean the same thing so far as treaties are concerned. 
Since then, as Mr. Rawle says, treaties must be “conformable to the Constitu- 
tion.” The logic of this is that no treaty made since 1789 can lawfully impair 
any provision of the Constitution or alter the rights and powers of the people or 
of the States which the Constitution reserved to them. 

This point seems to have been completely overlooked by Justice Holmes when 
he wrote his opinion in the Migratory Bird case in which he held that after a 
treaty was enacted, Congress had powers it did not previously possess to invade 
the rights of the State of Missouri reserved to it under the Constitution. 

However, the Migratory Bird case is now “the supreme law of the land” and 
the precedent there established has since been followed both with respect to 
treaties and executive agreements. Because this is so and because of the pre- 
vailing and powerful agitation to surrender portions of the sovereignty of the 
United States and of the 48 States and the people to some form of world govern- 
ment without express consent thereto by the people by constitutional amendment 
but through the back-door treaty route, it appears that the Bricker amendment 
is now imperatively necessary. 

In the light of the above, as well as of all the history of those days, it is incon- 
ceivable to me that the men who wrote and ratified the Constitution could pos- 
sibly have ever intended or consented to any future interpretation which made 
treaties subsequently entered into superior to the constitutional rights and powers 
of the 48 States and the people. 

If the Constitution is to be changed, let it be done openly by the people, not by 
some mistake of the Supreme Court. 


Mr. Smiruey. Also, sir, I would like to offer for the record a letter 
signed by Mr. William Roy Vallance, chairman of the committee on 
international law of the New York Bar Association, under date of 
April 26, 1955, addressed to you and enclosing therewith a copy of a 
statement regarding the Bricker amendment by Mr. Sol M. Linowitz. 

Senator Kerauver. Let the letter and the statement be printed in 
the record. 

(The letter and statement referred to are as follows:) 


New York StaTE Bar ASSOCIATION, 


April 26, 1955. 
Hon. Estes KEFAUVER, 


United States Senate, 
Washington, D. C. 


Dear SENATOR KEFAUVER: With reference to your letter dated April 6, 1955, 
I take pleasure in sending you herewith a statement in regard to the proposed 
Bricker amendment, Senate Joint Resolution 1, prepared by Mr. Sol M. Linowitz, 
of Rochester, N. Y., member of the committee on international law of the New 
York State Bar Association. 
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I would like to attend a later hearing of the committee but on account of 
engagements it will be preferable to attend a session after May 10. 
Very sincerely yours, 
WILLIAM Roy VALLANCE, 
Chairman, Committee on International Law. 


STATEMENT By Sot M. Linowitz RecarpInc BrickeR AMENDMENT 


I am against the Bricker amendment. I am against it because I have too 
much respect for the Constitution, too much faith in those who established this 
form of government, too much confidence in the intelligence and integrity of 
those who lead this Nation to believe that this kind of tinkering with the Consti- 
tution is either necessary or desirable at this critical hour of world history. 

This does not mean that I am opposed to all of the things Senator Bricker and 
his supporters say they want to accomplish by means of the proposed amendment. 

Thus, throughout the discussion there has been constant reiteration of the 
argument that the Bricker amendment is primarily designed to assure that no 
treaty or other international agreement which contravenes the Constitution shall 
have force or effect. The simple fact is, however, that if that were really the 
major issue, then there would be no great quarrel and the only significant ques- 
tion would be one of procedure rather than substance. For proponents and 
opponents of the amendment alike entirely agree that the Constitution should 
be supreme with respect to treaties or any other international agreements. And 
those of us who oppose a constitutional amendment to that precise effect do so 
only because we are convinced that this is already the established law under the 
Supreme Court decisions and that modifying the Constitution so to provide is 
neither necessary nor appropriate. 

What is far more disturbing about the Bricker amendment, however, is that 
it would, if adopted, go far beyond any presently professed objective and would 
in fact seriousiy hamper the conduct of American foreign policy and impose 
substantial restraints on all of our international dealings. 

As reintroduced in the Senate on January 6, 1955, the Bricker amendment 
proposes several far-reaching constitutional changes, most of them now quite 
familiar. The one about which most of the discussion again revolves is article 
2 which would require an act of Congress in order to make a treaty or executive 
agreement effective internally. This is the famous so-called ‘‘which” clause back 
again but this time without the word “which.” 

As has been pointed out, this kind of a provision requiring legislation for any 
international agreement with internal effect would necessarily mean that a 
treaty or other international agreement could not become operative internally 
until five separate acts of approval had occurred: (1) Presidential signature of 
the agreement; (2) ratification of the agreement by two-thirds of the Senate; 
(3) passage of a confirming law by a majority of the Senate; (4) passage of 
a confirming law by a majority of the House of Representatives; and (5) signa- 
ture of the law by the President. Treaties of friendship, commerce, navigation, 
international air travel, reciprocal rights of aliens here and American citizens 
abroad, and countless other types could not go into effect until this five-step man- 
datory procedure—going far beyond anything required by any other country in 
the world—had taken place. It is interesting that precisely such a constitutional 
provision was proposed by Gouverneur Morris at the Constitutional Convention 
in 1787 and overwhelmingly defeated because of the practical difficulties which 
would be involved. 

Why then, we may ask, is there 166 years later a need for the very proposal 
rejected at Philadelphia? Does our experience since then indicate that the 
delegates to the Constitutional Convention were wrong and that Senator Bricker 
and his present adherents are right? 

The answer we frequently hear these days is that there is presently an urgent 
need for this kind of constitutional amendment because of our tragic experience 
at Yalta and because the United Nations may take action which would impair 
or suspend our personal and civil rights in this country. I submit that neither 
of these contentions bears scrutiny. In the first place, the simple and undeniable 
fact is that the Yalta agreement would not have been affected in the slightest 
degree even if the Bricker amendment had been part of the Constitution at the 
time the agreement was made. By its very terms article 2 of the amendment 
would apply only to treaties or other international agreements which are to 
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become effective as internal law and nothing in the Yalta agreement purported 
to be of an internally operative nature. 

As to the assertion with respect to the effect of United Nations action inter- 
nally, not only is this prohibited by the U. N. Charter terms, but the danger is 
admittedly predicated solely on a wholly speculative and subjunctive possibility 
sometime in the future. 

In other words, the Bricker supporters do not establish that United Nations 
action has in fact ever resulted in the deprivation of our rights; they contend 
rather that a situation might arise in the future in which the United Nations 
might take such action and that this action might be approved by the President 
and two-thirds of the Senate. As Professor Zechariah Chafee, of Harvard Law 
School, has reminded us, never before in our history have we found it necessary 
to adopt a constitutional amendment predicated solely on a conjectural danger. 
Every amendment to the Constitution came into being to meet an existing problem 
or to eliminate an existing evil. Why, then, is there such urgent demand for 
the Bricker amendment now? Why should we take it for granted that the 
President and the Senate will in the future do what they never have done in 
the past—approve a treaty or other agreement to which the Bricker adherents 
could point as bad enough to justify a constitutional amendment? Why should 
we how when American leadership in world affairs is most important lose confi- 
dence in the judgment of our own leaders? 

The fact is, of course, that Senator Bricker and his friends are proceeding 
on the basis of two fundamental assumptions. One is that the safeguards 
against unwise treaties set up by the Constitutional Convention and deemed 
adequate since then will no longer be sufficient to protect us. The other is that 
the President and the Senate cannot be trusted in the future to refuse to approve 
any treaty or other international agreement which might in fact invade the rights 
of any Americans, interfere with due process of law, encroach upon our domestic 
laws, or change in any respect our form of government. I am unwilling to accept 
either of those assumptions. I am unwilling to sell short our long-established 
constitutional procedures and our present and future leaders by showing less 
faith in them than was shown in us. 

Beyond all this, | wonder whether there is not something else of deep but 
overlooked significance implicit in the Bricker amendment: That the President 
and two-thirds of the Senate who (according to the Bricker view) cannot in 
the first instance be trusted to make proper international agreements will for 
some strange, inexplicable reason be deserving of greater trust and confidence 
the second time around when precisely the same instrument is presented for 
approval by a majority of the House and a majority of the same Senate and the 
signature of the same President. The only logical conclusion from the amend- 
ment is that its supporters believe some crucial safeguard will come not from 
another look by the President and Senate, but because of the additional require- 
ment of approval by a majority of the House of Representatives. If this is so, 
then it must also follow that what those who support the Bricker amendment 
really seek is not the realinement or clarification of treaty and international 
agreement functions as between the President and Congress, but rather the shift 
of treatymaking authority within the legislative branch of our Government 
itself. The Bricker amendment would, in effect, give the House of Representa- 
tives the right of veto in international agreements over both the President and 
the Senate. This, I submit, is nothing less than a drastic and revolutionary 
shakeup of respective responsibilities as between the two Houses of Congress 
and suggests that the most important effect of the Bricker amendment would 
be to limit the treaty power and authority of the Senate far more than it would 
the power and authority of the President. Is that what the Senators who sup- 
por the amendment really intend? 

For 166 years the Constitution has given up a firm basis for a government 
with a careful balance of powers. ‘Today, as our responsibilities as a nation are 
greater, our confidence in ourselves and our trust in our leaders must be equal 
to the challenge. It is time we recognized that trying to amend the Constitution 
out of suspicion, distrust, or fear will not fashion for us a sounder constitution, 
a stronger nation, or a safer tomorrow. 


Mr. Siruey. Then, sir, a letter signed by Gerald L. K. Smith, 
addressed to the Senate Judiciary Committee for your attention, 
under date of April 28, 1955, enclosing a copy of a statement which 
he would like to have inserted in the record on this amendment. 
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Senator Kerauver. Let Mr. Smith’s letter and statement be printed 
in the record. 


(The letter and statement referred to are as follows :) 
AprRIL 28, 1955. 





JUDICIARY COMMITTEE OF THE UNITED STATES SENATE. 
(Attention : United States Senator Estes Kefauver.) 


GENTLEMEN: This is written in pursuance to my telephone conversation with 
the clerk of your committee who is arranging at your direction for the apperance 
of witnesses in relationship to the so-called Bricker amendment bill. 

Some days ago I had written for the privilege of a personal appearance in 
order that I might speak in behalf of the Christian Nationalist Crusade, of 
which I am the national director, in support of this legislation. 

I have already addressed the Foreign Relations Committee and another sub- 
committee of the Judiciary in relationship to the United Nations and immigra- 
tion, respectively. 

In the light of your schedule, it is my desire to present a written statement 
to be filed with your report rather than to appear in person. My reason for this 
request is based on the problem of time, and on the assumption that it might 
be some days before you could get to my testimony. 

I trust that my request in this matter may be granted. 

Respectfully yours, 


GERALD L. K. SmirTH. 
STATEMENT BY GERALD L. K. SMITH 


It is my honor to appear before you as the official representative of the 
Christian Nationalist Crusade, a nationwide movement with constituents and 
active supporters in every 1 of the 48 States. 

We support Senator John Bricker, of Ohio, and his compatriots in their cam- 
paign to give us legislation leading to a constitutional amendment which will 
result in further protecting our citizenry against the risk of government by 
treaty. 

We of the Christian Nationalist Crusade are opposed to the United Nations 
completely. We believe that the United Nations should be abolished. Naturally, 
this is our prior interest. 

We favor, however, every safeguard and stopgap necessary to protect our 
Nation against the risk of being drawn into a world government or into any 
international situation where executive agreements and treaties can be nego- 
tiated and approved between our Nation and other nations without the knowl- 
edge of the United States Senate or without the veto power of the United States 
Senate. It is our deep conviction that the founders of our country and the 
original writers of the Constitution never expected that the treatymaking power 
would be exploited in such a way as to subordinate domestic laws having to do 
with the rights and privileges of our citizenry. 

We are nationalists. We are proud of it. And we believe deeply in the 
philosophy of nationalism. Our definition of nationalism is that form and 
philosophy of government which insists that full control over our sovereignty, 
our blood, and our money be kept in the hands of our own people. As a text 
for our convictions, I desire to quote a few paragraphs taken from the great 
speech of Gen. Douglas MacArthur, delivered on January 26, 1955, which reads: 

“Be not deceived by strange voices heard across the land, decrying this old 
and proven concept of patriotism. From the very beginning it has been the 
main bulwark of our national strength and integrity. 

“Seductive murmurs are arising that it is now outmoded by some more com- 
prehensive and all-embracing philosophy ; that we are provincial and immature, 
or reactionary and stupid when we idealize our own country; that there is a 
higher destiny for us under another more general flag; that no longer when we 
send our sons and daughters to the battlefield must we see them through all the 
way to victory ; that we can call upon them to fight and even to die in some half- 
hearted and indecisive effort. 

“That we can plunge them recklessly into war and then suddenly decide that 
it is a wrong war, or in a wrong place, or at a wrong time; or even that we can 
call it, not a war at all but by some more euphemistic and generic name; that 
we can treat them as expendables, although they are our own flesh and blood. * * * 

“That we, the strongest nation in the world, have suddenly become dependent 
upon others for our security and even our welfare. Listen not to these yoices, 


316 TREATIES AND EXECUTIVE AGREEMENTS 


be they from the one political party or from the other, be they from the high 
and the mighty or the lowly and the forgotten. Heed them not. Visit upon 
them a righteous scorn born of the past sacrifices of your fighting sons and 
daughters. ; 

“Repudiate them in the market place, on the platform, from the pulpit. Those 
are our friends will understand. Those who are not we can pass by. Be proud 
to be called patriots or nationalists or what you will, if it means that you love 
your country above all else and will place your life if need be at the service of 
our flag.” 

Our people are very anxious that my testimony before this committee in favor 
of the Bricker amendment be not construed as to mean that the passage of the 
Bricker amendment would serve as a substitute for our chief desire, namely, that 
the United Nations be abolished. 

As an orientation, I desire to insert here a statement adopted at our last con- 
ference setting forth our reasons for believing that the United States should be 
taken out of the United Nations and the United Nations should be taken out of 
the United States: 

1. They have taken our sons into battle without the consent of our Congress, 
as provided for in the Constitution. 

2. By their manipulations they have drained our Public Treasury and involved 
us in crippling debt. 

3. They have subordinated the Constitution of the United States by chicanery 
and literal interpretations which violate the tradition of our Nation. 

4. They have used our power, our money, and our military apparatus to intimi- 
date and browbeat nations seeking to establish their own sovereign practices. 

5. They have used the power and influence which America gave the United 
Nations to drive 1 million Arabs from their own possessed homes out into the 
desert, where today they are dead or dying and where they languish in squalor, 
hunger, and privation. 

6. By the use of the trick word “convention” they have organized something 
which is in no sense a convention for the purpose of drawing up international 
rulings which, if enforced upon us, would completely destroy our National and 
State sovereignty. By this tricky, treasonable scheme they would be able to arrest 
our citizens, try them in foreign courts, and sentence them to foreign prisons. 

7. They have used the power and influence of the United Nations to justify 
mongrelization and destroy the integrity and substance of our racial heritage. 

8. They have occupied a beachhead on our soil. Land surrounded by America. 
we are told, no longer belongs to America. 

9. They have flooded our shores with spies, Communists, Zionists, and others 
of the “hate America” ilk until today they have become serpents in our breast, 
exploiting our hospitality while gnawing at our vitals. 

10. The internationalist clan, which elevated the traitor Hiss to head its so- 
called charitable but propaganda foundation, in order to enhance its inter- 
national exploitations dared to give away American soil to this alien substance. 

11. This so-called United Nations has created a forum for our foes in which 
Russian savages and their subordinate ilk have dared to curse America while 
standing on soil which is fundamentally American soil. 

12. Spineless politicians, corrupted by internationalist traitors, have given 
immunity to this power-packed alien horde. Even a janitor or a clerk from 

tussia or Poland, or any one of the participating nations, is immune to our 
laws. 

13. They are rewriting the textbooks of the American school system under the 
camouflaged initials of UNESCO. They are building a synthetic international 
patriotism into the minds of our children, to the end that their loyalty to this 
international substance shall exceed their loyalty to the United States of America. 

14. They have inspired the teachers of the young, including hundreds of in- 
structors in history and political economy, to belittle nationalism, patriotism, 
and a thrilling love of one’s own flag. 

15. They have given us a new flag, copied in substance from the Russian 
battle banner. 

16. They have flooded our Nation with subtle propaganda which would elevate 
the blue and white banner of the United Nations to a position of honor above 
— Stars and Stripes. It is a treasonable campaign to put Old Glory in second 
place. 

17. By their manipulations, direct and indirect, they are increasing our debt, 
inflating our currency and siphoning out the blood of the young men who should 
be the seed of our Nation. 
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18. They have organized a monetary and financial booby trap beyond the 
understanding of the average American. Their so-called World Bank, their 
international financial manipulations, are never discussed in public, but they 
operate in the shadows and they exploit the lack of information which our 
people have concerning their manipulations. 

19. In all their activities they have outlawed prayer, chaplains, Scripture, 
and above all any mention of the name of Jesus Christ. 

20. They have invaded the trade secrets of American initiative and have 
sought to underwrite competitive effort with cheap labor which eventually can 
result only in enslaving American labor and wrecking our industrial market. 

To summarize: They have so exploited the knaves and the fools among our 
statesmen that, in effect, they have made successful a complete act of treason 
against the Constitution, the flag, the Armed Forces, our tradition, our religion, 
our racial integrity, our National and State sovereignty, our independence, and 
our Christian civilization. 

Who dares to justify this act, this situation, this monster, this invader, this 
substance of treason’ No man who loves God, no man who believes in Christ, 
no man who loves——yes, really loves America. 

It seems unnecessary that I make any attempt to summarize the scores of 
logical reasons for the approval of the so-called Bricker bill. The eminent 
Senator from Ohio and his compatriots in this august body have done this over 
and over. 

The chief purpose of this statement is that we, who have a constituency of 
something like 5 million people scattered throughout the entire Nation, go on 
record as favoring the intent, the purpose and the passage of this fundamental 
proposal. 


Mr. Smrruey. Also, sir, a letter addressed to you dated April 19, 
1955, signed by Norman Thomas, chairman of the Post War World 
Council, 112 East 19th Street, New York 3, N. Y., on the subject of 
the Bricker amendment. 

Senator Krravver. Let it be printed in the record. 

Is this the Norman Thomas who was the Socialist candidate for 
President, do you know? 

Mr. Smirney. There is a similarity of names there, sir. I have 
not established whether that is one and the same person. 

(The letter referred to is as follows :) 


Post WAR WORLD CoUNCIL, 
New York, N. Y., April 19, 1955. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Constitutional Amendment, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR KEFAUVER: I understand that your Subcommittee on Constitu- 
tional Amendments will begin hearings on the Bricker amendment on April 27. 
Myself and this organization, the Post War World Council, would like to be 
recorded in opposition to the amendment. 

We believe that a proper understanding between the President and the Senate 
on the subject of what agreements have the force of treaties and should be 
subject to ratification can be worked out more effectively and more flexibly than 
if an attempt is nade to write the Bricker or any other amendment to the 
Constitution into law. I believe there ought to be a better understanding on 
the subject of agreements and that there is danger in unrestricted power of 
the President to make such agreements. But the Bricker amendment is not the 
way to deal with the matter. It would unduly hamper the power of the President 
both in peace and war at a time when prompt action is necessary. The psycho- 
logical effect of the passage of the amendment, if not the amendment itself, 
would make far more difficult the achievement of proper agreements on universal 
and controlled disarmament. In such disarmament lies our soundest hope in 
the age of atomic war. 

lor these and other reasons, which will be duly set forth by other witnesses, 
we are opposed to the amendment. 

Sincerely yours, 
NORMAN THOMAS, Chairman. 
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Mr. SmitHey. There are other statements, Mr. Chairman, that have 
been submitted for the record, and I will have those ready for you 
at the next hearing. 

Senator Kerauver. Very well. 

Let us have an executive session at this place. We will excuse you 
gentlemen of the press. 

(Whereupon, at 4: 30 p. m., the subcommittee proceeded in executive 
session. ) 
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TUESDAY, MAY 10, 1955 


Unirep Srates SENATE, 
SUBCOMMITTEE ON CONSTITUTIONAL AMEND- 
MENTS OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a. m., in room P-38, 
United States Capitol, Senator Everett M. Dirksen (presiding). 

Present: Senator Dirksen. 

Also present: Senator John W. Bricker; Wayne H. Smithey, mem- 
ber, professional staff, Senate Judiciary Committee; George Gray, 
special assistant, Office of Congressional Relations, Department 
of State. 

Senator Dirksen. The committee will come to order and will 
resume its hearings. 

I think Mr. Lewin Wethered, of the American Veterans Committee, 
is the first witness. Is Mr. Wethered here? 

Mr. Wernerep. Yes. 

Senator Dirksen. Mr. Wethered, will you come up, please, to the 
committee table. I suppose Mr. Smithey or Senator Kefauver may 
have indicated to you that time is of the essence—— 

Mr. Wernuerep. Yes, sir. 

Senator Dirksen. And we are endeavoring to close these hearings, 
if we can, this week. 

Mr. Weruerep. That is fine. 

Senator Dirksen (continuing). Because the resolution will still 
require committee action, full committee action, and then whatever 
action thereafter may be determined so far as the full Senate is 
concerned. 

Now, I see you have a brief statement here. Would you like to 
read that, Mr. Wethered ? 

Mr. Weruerep. Yes, sir. 

Senator Dirksen. It is not very long. I think probably in the 
interests of time you might just as well read it. 

Mr. Weruerep. Thank you, sir. 


STATEMENT OF LEWIN WETHERED, THE AMERICAN VETERANS 
COMMITTEE 


Mr. Wernerep. Mr. Chairman and members of the subcommittee, 
my name is Lewin Wethered, and I am appearing before you today 
to express the opposition of the American Veterans Committee 
(AVC) to Senate Joint Resolution 1. 
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I should like to say personally, first, that I am very happy and 
honored to have this opportunity to testify. T am a “rank and filer.” 
Although I have been a dues-paying member since March 1946, I 
hold and have held no official position in the American Veterans 
Committee. I am just an average member in an average city—Balti- 
more—doing an average day’s w work as a lawyer. I am also a major 
of infantry in an Active Reserve unit. I was in uniform nearly 5 
years in World War II, and during the Korean war served nearly 
all the time as an adjutant of a National Guard regiment that only 
stood and waited. I understand here in Washington people like me 
are called grassroots. Ifso, I am proud to be one. 

Why am I here to speak in opposition to the Bricker amendment ? 
I am here, fundamentally, because the American Veterans Committee 
feels it to be a matter of patriotism to oppose this amendment to our 
( Jonstitution. Others have appeared here, speaking on behalf of other 
veterans’ organizations, supporting the amendment, also in the name 
of patriotism. We do not question the sincerity of their patriotic 
tesla: In this matter, however, we do question their judgment. 

Last week I gave my ¢ 32d donation of blood at the veterans hospital 
on Loch Raven Boulevard in Baltimore, and the VF W there furnishes 
everybody an ounce bourbon after each shot. I feel kind of ungr ateful. 

Veterans, after all, have, we believe, a rather special interest in the 
conduct of our Nation’s foreign affairs. We want our country to be 
strong and prepared. We know from all-too-painful firsthand ex- 
perience what the challenge of totalitarian communism means. We 
know, too, the value of having powerful allies. Over one-half of us 
grew up in the days when only Roosevelt and Churchill recognized 
the international threat of the Hitler regime, but waged a terrific 
and generally unsuccessful struggle in persuading other responsible 
adults of that peril. Adolf finally did, in May and June 1940. 

Frankly, it seems to us that the Bricker proposal is an attempt to 
return to that ostrich era. The spokesmen for the American Legion 
said the other day before this subcommittee that the Legion: 

Would be ultimate last to cripple the executive or the Congress in the exercise 
of any power necessary to cope with the perils of the atomic age and with the im- 
placable and unappeasable communistic, materialistic ideology * * * 

Yet the Bricker amendment would do exactly that. 

Our first reason, therefore, for opposing the Bricker amendment is 
that it would, in fact, cripple our National Government—and I want 
to emphasize that is our Government, elected by us the people and 
responsible to us the people. It is as much the Government of the 
people as is any State government. Section 2 of the proposed amend- 
ment very specifically would make it necessary for the 48 States to 
act separately on a great many matters which for generations have 
never been challenged as coming within the Federal treatymaking 
power. The fact is that the great majority of our treaties have dealt 
in whole or part with matters inter nally under the jurisdiction of the 
States—treaties dealing with every subject from the right to do busi- 





ness to the right to inherit property. As a country we simply could 
not operate on a reciprocal basis with any other country if we were to 
be forced to admit that every State had a right to accept or reject a 


treaty. What foreign country would want to make a treaty under such 
circumstances ? 
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And, though I am sure the reference is not new to you, I like to 
buttress our position with a quotation from one of the most eloquent 
exponents of States rights of all times, none other than Senator John 
©. Calhoun of South Carolina. This, you will recall, is what he said: 

The enumeration of legislative powers in the Constitution has relation then, not 
to the treaty power, but to the powers of the State. In our relation to the rest 
of the world the case is reversed. Here the State disappears. Divided within, 
we present the exterior of undivided sovereignty. The wisdom of the Constitu- 
tion appears conspicuous. When enumeration was needed, there we find the 
powers enumerated and exactly defined ; when not, we do not find what would be 
vain and pernicious. Whatever, then, concerns our foreign relations; whatever 
requires the consent of another nation, belongs to the treaty power; can only be 
regulated by it; and it is competent to regulate all such subjects; provided, and 
here are its true limits, such regulations are not inconsistent with the Constitu- 
tion. If so they are void. No treaty can alter the fabric of our Government, nor 
can it do that which the Constitution has expressly forbade to be done, nor can 
it do that differently which is directed to be done in a given mode, and all other 
modes prohibited. 

Calhoun’s declaration brings us to the second objection to the Bricker 
amendment, namely, that section 1 is competely unnecessary. 

Let me make clear that the American Veterans Committee believes 
very vigorously that the Constitution must be supreme and that no 
treaty can ever be valid which conflicts with it. 

But this principle is one, I would remind you, which is already ac- 
cepted by every constitutional law yer and which, it seems to us, is as 
widely understood as the principle that no act of C ongress can over- 
rule the Constitution. Would our country be better protected against 
congressional action if an amendment were added saying: “A law 
which conflicts with this Constitution, or which is not made in pursu- 
ance thereof, shall not be the supreme law of the land nor be of any 
force or effect?” Such an amendment would have no effect whatsoever 
on an already well-established principle. 

I cannot refrain here from inserting my comment on Missouri v. 
Holland, if only because for 22 years I ‘have been an avid duck hunter 
myself—and the migratory game laws are matters of deep personal 
concern to me. But for the wisdom of the Senate, Justice Oliver 
Wendell Holmes and his colleagues, by the time I was strong enough 
to aim and hold a shotgun there would have been no waterfowl left 
to shoot at. Only by cooperation with Canada, their summer breed- 
ing ground, could this natural resource be conserved for the enjoy- 
ment of my, and succeeding, generations. 

The argument that the decision on Missouri v. Holland held that 
treaties could overrule the Constitution is not true. Quite the con- 
trary; the Court held that the treaty (and its implementing legisla- 
tion) was made within the framework of the C onstitution, that it was, 
in short, constitutional. We do not see how, had section i of Senator 
Bricker’s amendment then been part of the Constitution, the Court 
would have ruled any differently. 

It seems to us that the real concerns of the backers of the Bricker 
amendment are not those of constitutional law but of national policy. 
They do not want the United States to adhere, for instance, to certain 
international treaties or conventions, such as those on genocide or 
human rights. But if these are bad treaties, no constitutional amend- 
ment is needed to prevent United States adherence ; there exist already 
adequate safeguards. The process of treatymaking is complex 
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enough; the mere fact, for instance, that two-thirds of the Senate is 
required for approval makes it virtually impossible for a single polit- 
ical party to force through a treaty. And, as the courts have clearly 
held too, any treaty may be overruled by a subsequent statute or by 
withdrawing adherence. ; 

Inshort, the American Veterans Committee is opposed to the Bricker 
amendment because it is unwise and unnecessary. Our country will be 
stronger without it. As citizens and as veterans, we urge this subcom- 
mittee to vote against it. 

Senator Dirksen. We thank you, Mr. Wethered, for your interest- 
ing statement and for this expression of views of the American Vet- 
erans Committee. 

Mr. Weruerep. Thank you. 

Mr. Smrruey. Mr. Chairman, may I ask a question before the 
witness is excused ? 

Senator Dirksen. Yes, Mr. Smithey. 

Mr. SmirHey. Mr. Wethered, how many members does the Amer- 
ican Veterans Committee have? 

Mr. Wetueren. I am informed, about 25,000. 

Mr. Smirney. And do they assemble in convention every year? 

Mr. WerHEReED. Yes, sir. 

Mr. Smirney. Was there a resolution adopted at the convention en- 
dorsing the stand of the AVC against the Bricker proposal ? 

Mr. Werusrep. Yes, sir; in December. I was just checking this 
coming over on the train. Here is the wording of the resolution on 
that. Would you like to look at it or have me read it aloud ? 

Mr. Suiruey. I think it is sufficiently important to have it in the 
record. 

Senator Dirxsen. I think so. We might submit it for inclusion 
with your remarks, Mr. Wethered. 

Mr. Wetueren. I have marked the spot where it is. 

Senator Dirksen. Very well, sir. I shall be glad to take care of it. 

Mr. Weruerrp. All right, sir. 

(The article referred to is as follows :) 


[From the AVC Bulletin] 
IV. LIMITATIONS ON AGREEMENT-MAKING POWER 


Between 1789 and 1953 the agreement-making power has been wisely and mod- 
erately used under existing constitutional provisions. Any tendency toward 
abuse of the agreement-making power by the Executive may be checked by the 
Senate in the case of treaties or by Congress in the case of executive agreements. 
These restraints are provided by the traditional constitutional provisions for 
separation of powers among the executive, legislative, and judicial branches. 
These restraints have proved sufficient without undue limitation on the neces- 
sary prerogatives of the Executive. 

Today as a preeminent world power we must be able to deal effectively with 
foreign governments if our obligations are to be wisely and properly discharged. 
We have faith in the system of checks and balances presently provided in our 
Constitution. We have faith that the President, the Senate and the Congress 
will continue to function in this area as they traditionally have done. 

We oppose any constitutional amendments dealing with the agreement-making 
power of the Executive which are either declaratory of existing law; the purpose 
of which could otherwise be accomplished; or which would encumber or limit 
the effectuation of international agreements. We therefore, oppose the Senate 


Joint Resolution No. 1 (the Bricker amendment) and the Knowland substitute 
resolution. 


Mr. Smrruey. I have no further questions. 
Senator Dirksen. Thank you, Mr. Wethered. 
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Mr. Weruerep. Thank you. 
Senator Dirksen. Is Mr. McGrath here? 

We will note for the record this is Mr. W. L. McGrath, president 
of the Williamson Heater Co., of Cincinnati. Is that correct, Mr. 
McGrath ? 

Mr. McGratu. That is correct; yes, sir. 


STATEMENT OF W. L. McGRATH, PRESIDENT, THE WILLIAMSON 
HEATER CO., UNITED STATES EMPLOYER DELEGATE TO THE 
INTERNATIONAL LABOR ORGANIZATION AND MEMBER OF ITS 

GOVERNING BODY 


Senator Dirxsen. I note that you appeared before the committee 
2 years ago and testified at length. 

Mr. McGratn. Yes, sir. 

Senator Dirksen. And at that time you were the business or em- 
ployer representative on the International Labor Organization at 
Geneva. 

Mr. McGraru. That is right; the employer representative; yes, sir. 
Senator Dmxsen. Do you still have that status! 

Mr. McGratu. Today I am the United States employer delegate. 
Senator Dirxsen. I see. 

Mr. McGraru. I was at the last year’s conference, and understand 
will be again at the conference that will take place in June. 

Senator Dirrxsen. In June of this year? 

Mr. McGratn. In June of this year; yes, sir. 

Senator Dirksen. So you have been in attendance at one conference 
since you last testified, and you will doubtless attend another con- 
ference this year? 

Mr. McGratu. Yes, sir. 

Senator Dirksen. Very well, Mr. McGrath. Now, let me ask, did 
you want to read your statement, or shall we insert it in the record 
and you ean highlight as you like? 

Mr. McGratn. I would like to have that permission, sir, because it 
might offer some suggestions for questions that you might wish to 
propose. 

Senator Dirksen. I remember that I interrogated you at great 
length 2 years ago. 

Mr. McGraru. Yes, sir. I recall it very well. 

Senator Dirksen. Then, Mr. McGrath, if you prefer to read your 
statement, there will be no objection, certainly from the Chair. 

Mr. McGratru. Thank you very much, sir. 

Mr. Chairman and members of the committee, I am testifying before 
you today as the result of my personal experience in the International 
Labor Organization, which as you know, is an arm of the United 
Nations. 

In 1949, 1950, 1951, and 1952 I served as one of the advisers to the 
United States employer delegate to the annual June conference of the 
International Labor Organization. _ 

In 1954, I served as the United States employer delegate to the 
ILO June conference, and then became and still am a member of the 
governing body of the ILO. I have just been reappointed as the 
United States employer delegate to the next annual ILO conference 
to be held in Geneva next month. 


_— 















324 TREATIES AND EXECUTIVE AGREEMENTS 


I cite this simply to make clear that I can describe to you some of 
the intents, purposes, and practices of the ILO, as the result of personal 
observations made over a considerable period of time. 

You may immediately ask—and quite properly—what is the rela- 
tionship between the International Labor Organization, and Senator 
Bricker’s proposal to amend the Constitution of the United States? 

The answer is that the International Labor Organization is an 
excellent example of a type of international agency which has grown 
in influence in recent years, which seeks to impose upon the world the 
principle of unified legislation, by contrast to the principle of local 
self-government, which, in my opinion, is the basic foundation not 
only of our philosophy in this country, but of liberty and human rights 
around the globe. 

There is coming to a head, in the world today, a direct conflict 
between the principle of world government and the principle of local 
self-government. 

Senator Bricker’s proposed amendment heads squarely into this 
issue. 

Most of the people of our country do not understand this, because 
they cannot see what possible connection there can be between treaties 
with foreign countries and local self-government. This is not in the 
Jeast surprising. It would never occur to the ordinary citizen of the 
United States that the way in which he lives, and the laws concerning 
his daily behavior, might be prescribed by treaties entered into be- 
tween the United States and foreign nations. 

This concept is so remote from his personal experience, or even 
from his imagination, that it seems literally beyond the bounds of 
possibility. 

I am a citizen of Cincinnati. Until I went over to the ILO, I had 
the idea that the city council in Cincinnati enacted our local ordi- 
nances, our Ohio Legislature enacted our State ordinances, and our 
House of Representatives and our Senate in Washington enacted our 
national laws. I felt assured that we had a very large measure of 
local self-government, which I believed was a basic principle in this 
country. 

When I went to school, I was taught about the liberties guaranteed 
us by the Constitution of the United States; and the understanding 
that I had as to those liberties was that all of the people possess, in 
their own right, the powers of government. The idea was that we 
granted some of those powers to the Federal Government in Washing- 
ton, but as to the rest of them that we, the people, took care of them 
in our own way. On this point, the 10th amendment to the Consti- 
tution of the United States states : 

The powers not delegated to the United States [meaning the Federal Govern- 
ment] by the Constitution, nor prohibited by it to the States, are reserved to 
the States respectively, or to the people. 

This clause, as I understand it, is what guarantees us the authority 
to set up our own State, county, and township governments, to take 
care of local things we would rather have handled in our own way, 
back home, than delegate them to the authority of the Federal Gov- 
ernment in Washington. It gives us a degree of local self-government 
unknown in much of the rest of the world; and I think that local 
self-government is one of the things that our people cherish very 
much. 
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But with the advent of the United Nations, of which the ILO, 
although founded earlier, became a part, an entirely different con- 
cept has grown up. This is the concept of a world government 
which lays down standard rules and regulations for all the people 
of the world. It is the complete antithesis of local self-government. 

In a United Nations agency, such as the ILO, delegates from 
countries all over the world sit in conference, discussing the way 
they think people ought to behave for the good of mankind. The 
ILO was originally supposed to consider only subjects relating directly 
to labor. But under its revised constitution, approved by both the 
House and the Senate in 1948, that organization is empowered to 
discuss and take action on any subject that may, in any way, directly 
or indirectly, affect the welfare of the workingman. 

Senator Dirksen. Mr. McGrath, let me ask at that point 

Mr. McGratn. Yes, sir. 

Senator Dirksen. It is my understanding that when ILO was first 
set up, it had no such power, and that a resolution was submitted to 
Congress which was approved by both Houses that conferred upon 
ILO added authority under which it can contrive convenants and 
conventions and treaties and similar undertakings and submit them 
directly for ratification; is that correct? 

Mr. McGratu. Now, Senator, might I explain our membership in 
the ILO in this way: In 1934, when we first became members in the 
ILO, both Houses were very careful in stipulating that our member- 
ship in that organization was limited only to recommendations. That 
was a very wise precaution. It had been very carefully thought out 
at that time because the Members of our Congress recognized the 
dangers that are involved because of the supremacy clause in our 
Constitution. 

In 1948, however, there developed what was known as the Declara- 
tion of Philadelphia. There was a very substantial change in the 
constitution of the ILO that was passed at the 1946 meeting of the 
ILO that made changes in the constitution, broadening the powers 
of ILO to deal with subjects beyond the original concepts of the 
ILO, that is, subjects broadening its powers to look into the social 
welfare of the people of the eueite 

Now, that particular resolution was submitted in the form of a 
convention, and that convention, as I remember it, was No. 80. I 
think I have it here, sir. No, it was not No .80. 

At any rate, I can get that particular convention for you. 

But when that convention was passed, it abrogated the reservations 
that were made when we became members in 1934 and subjected our 
oat to conventions just the same as any qther member country 
0 ; 

That was a very drastic change in the ILO setup and a very drastic 
change in our participation in the ILO, and it washed out that pre- 
caution that had previously been taken, because now our country is 
definitely bound to the convention procedure, to the recognition of 
a re meen treaties, just as any other member of the ILO is 

ound. 

Senator Dirksen. So that under the original joint resolution of 
1934, at best, all they could do was to submit recommendations? 

Mr. McGrarn. That was all. 
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Senator Dirksen. Presently, however, they do have authority, as a 
participating agency in the U. N., to submit conventions and treaties? 

Mr. McGraru. Yes, sir; if you wish, I could read that particular 
reservation of 1934. 

Senator Dirksen. It is in the hearings here. 

Mr. McGrartu. Have you got it in the hearings? 

Senator Dirksen. Yes, of 2 years ago. 

Mr. McGrarn. Very good. 

Senator Dirksen. It reads as follows: 

Whereas special provision has been made in the constitution of the Interna- 
tional Labor Organization by which membership of the United States would not 
impose or be deemed to impose any obligation or agreement upon the United 
States to accept the proposals of that body as involving anything more than 
recommendations for its consideration. * * * 

Mr. McGrartu. That is correct. 

Senator Dirksen. That is the pertinent paragraph. 

Mr. McGraru. That is the pertinent paragraph. 

Senator Dirksen. That is right. 

Mr. McGraru. So they pick out for consideration practically any 
problem they may choose, out of all those affecting the human race. 
These people, from over 60 foreign nations, decide, on a particular 
subject, that if they were running the world, there certainly ought to 
be a law that would compel people to behave as they decide people 
ought to behave. And furthermore, they have discovered a way of 
putting their proposed international laws into actual operation. 
There is nothing complex about this method. It is surprising that 
it hadn't been thought of earlier. It is simply this: 

Draft a basic law; call it a treaty; get it ratified as a treaty by 
member nations; and then it will become internal law in the countries 
which adopt it. 

By the use of this device an international body could eventually 
destroy the principle of local self-government, and set up instead the 
principle of uniform international legislation, drafted by a world 
government. 

This is no merely imaginative idea. In his 1949 report, David 
Morse, Director General of the ILO, stated: 

Today the role of the organization as an international parliament has become 
generally accepted. 

You can see now how directly Senator Bricker’s proposed amend- 
ment is related to my experience within the ILO. 

So much for the broa pein involved. In order to document 
my statements, I must, of course, get down to particulars. I must 
give you some specific example of the type of laws which the ILO 
would like to impose upon member nations through the device of 
treaty ratifications. 

Most people assume that treaties are supposed to be concerned with 
matters such as commerce, navigation, peace, and friendship between 
nations, and international affairs—matters not related to internal and 
domestic affairs. 

But among the treaties enacted by the ILO, and as I understand 
it, among those enacted PY other agencies of the United Nations, are 
many which relate directly to internal and domestic affairs; treaties 


which seek to regulate our freedoms, our behavior, our daily lives, 
our economic system, and even our form of Government. 
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Senator Dirksen. Mr. McGrath, let me ask at that point, at these 
conferences at Geneva, where the nations gather, I presume a draft of 
a treaty or of a convention or of a covenant is submitted for discussion. 

Mr. McGrarn. Yes, sir. 

Senator Dirksen. And then it is voted on by the delegates from the 
sixty-odd nations. 

Mr. McGrartu. Yes, sir. 

Senator Dirksen. Each nation, I presume, has one vote; is that 
correct ? 

Mr. McGratn. Each nation has four votes. 

Senator Dirxsen. Four votes? 

Mr. McGrartu. Four votes, yes sir; 2 of government, 1 representing 
the employers, and 1 representing the workers. 

Senator Dirksen. Assume that a subcommittee of ILO has been 
set up to draft some kind of convention. I presume, then, it is sub- 
mitted to the whole body sitting as a group. 

Mr. McGratn. Yes, sir. 

Senator Dirksen. And there it is debated and discussed ? 

Mr. McGratn. Yes, sir. 

Senator Dirksen. Now, what is the rule with respect. to the approval 
of the treaty? Does it require two-thirds? 

Mr. McGrarn. It requires a two-thirds vote. 

Senator Dirksen. A two-thirds vote. 

Mr. McGrarn. And if it receives a two-thirds vote of those present, 
it then is passed. Usually there are two actions that take place. 
There is the firse presentation, usually perhaps in the form of a recom- 
mendation, and then the next year following, the powers are sometimes 
broadened from a recommendation into a convention, and in the 
second year it is voted upon. 

Senator Dirksen. So that when once two-thirds of the delegates 
present and voting approve that kind of treaty or convention, it is 
then submitted to the various countries for approval, for ratification ? 

Mr. McGrarn. Yes, sir; within 18 months after that action has 
been taken, each member country is supposed to report back to the 
body as to what action has been taken and to what extent action has 
been taken on that. That is one of the obligations under the 
constitution. 

Senator Dirxsen. So in our case it would be transmitted through 
channels to the United States 

Mr. McGratu. Yes, sir. 

Senator Dirksen (continuing). And ultimately be submitted to 
the President, who normally would submit it to the Senate for such 
action as the Senate may take? 

Mr. McGrarnu. Yes, sir; that is the procedure. 

Senator Dirksen. I was just wanting to clarify the record so far 
as the mechanics of submission are concerned. 

Mr. McGrarn. Yes, sir. 

Mr. Smrrury. Mr. McGrath, is there provision for the submis- 
sion of these draft conventions to the States through the office of the 
Secretary of State if they affect State legislation or State powers? 

Mr. McGrarn. Yes; there is, and that, of course, developed out of 
a rather embarrassing situation. It became extremely difficult for our 
Governn.ent to advise the particular committee that studied these 
problems as to the action ‘aloes on the convention, as to what action 


had been taken. Ordinarily their reports are referred to each one of 
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the parliaments of each State, and then they are checked to see 
whether or not the law is superior to or equal to, or whether they have 
any law like that. Well, of course, there were a lot of these conven- 
tions that have been passed that apparently our Government did not 
know what to do with. So they just simply bundle them up now and 
they send them out to all the different States. 

If you will inquire of the Secretary of State, you will find that we 
have now taken a great many of these conventions that have been 
passed and sent them out to the secretary of state of each one of the 
States. 

Senator Dirksen. By “States,” now, I was wondering if you are 
getting Mr. Smithey’s question. He was referring to the State of 
the United States. 

Mr. Smirney. That is correct. 

Senator Dirksen. You are referring to member states of the ILO; 
are you not? 

Mr. MoGrarn. No. I am getting back to his question now that 
these conventions which come over here, and apparently our officials in 
charge, members of the State Department or the President himself, 
realize that it would be an impossible thing to present those to the 
Senate today in view of the information that is known about these 
attempts to get law through by treaty, and yet they have to give some 
accounting to the international agency. 

So, not knowing what to do with them in any other way, they just 
simply bundle them up and send them out to the States. Now, if you 
will check with the secretary of state of each one of the States, you will 
find that there have been submitted to the States, or the secretary of 
state of each State, these particular conventions that have been passed, 
with the recommendation that they be submitted to the individual 
States, and that is the way many of these conventions have been dis- 
posed of today. 

Senator Dirksen. That is an interesting circumstance. I think we 
should make appropriate inquiry to the State Department to ascertain 
in some detail what conventions have been received which have been 
submitted from Geneva to us here, and have then been circulated 
among the executive power or the legislative power of the individual 
States, and the type of memorandum that went with it, to see whether 
or not comment and observation were requested. 

Mr. McGrarn. I think, Senator, that would be a very interesting 
inquiry to make, because, as I have here—I brought with me—you see, 
there are 103 of these conventions which have been passed, and they 
are all 

Senator Dirksen. Mr. McGrath, excuse me for a moment. 

Mr. Gray, of the State Department, is here. 

Mr. Gray. Yes. My name is George Gray. 

Senator Dirksen. Would you like to interpolate at this point? 

Mr. Gray. No; I would rather not. I will provide, as you have 
requested, those items that we have submitted to the States and the 
Federal agencies as well here. 

Senator Dirksen. Thank you. 

You may proceed. 

Mr. McGrartn. I was going to say, in further answer to your ques- 
tion there, I have brought with me the texts of all the conventions 
that have been passed. I submitted individual copies of this in 
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previous testimony that was given. There are some 103 of these 
conventions that have been passed to date. 

Senator Dirksen. As of now? 

Mr. McGrartu. As of today, yes. There are 103 of them. 

Senator Dirksen. Let me see. One hundred and three conven- 
tions which have been adopted by the regular procedure in ILO 

Mr. McGrarn. Yes, sir. 

Senator Dirksen. And in turn, then, submitted to the member 

‘ganizations, or member states of ILO? 

Mr. McGratru. That is right. 

Senator Dirksen. So in due course, then, I presume 103, if that 
is the number, have also been submitted to the United States? 

Mr. McGrartn. I would say with perhaps this exception, that since 
we became members in 1934 I think we were only bound to these 
conventions since that date. So of the 103 that have been passed by 
ILO, we would only be obligated, I would think, to act upon those 
that have passed since our membership in 1934. 

You see, the organization was founded in 1929; so I am not so 
clear on the fact as to whether we are bound by the conventions that 
were passed when we were not present as members. 

Senator Dirksen. I am sure you do not quite mean that, Mr. 
McGrath. We would not be obligated to approve them. 

Mr. McGrariu. We would not be obligated to approve those, I 
would think, that were passed. 

Senator Dirksen. We would not be obligated, actually, to approve 
any, would we? In other words, they are submitted here as conven- 
tions or treaties. 

Mr. McGratu. That is right. 

Senator Dirksen. They can be sent up here. But even there—— 

Mr. McGraru. No. I would say this, Senator. I would say that 
representatives of the United States have been going to this organi- 
zation since 1934. Two representatives of our Government have 
voted for these conventions, and to that extent where we have voted 
for these conventions, then we indicate our good faith or our inten- 
tion, I would think, to act, and I would therefore say that to whatever 
extent our Government had voted for these conventions at the ILO, 
that is an act on our part that indicates to the other members of the 
world that the United States Government is in favor of these pro- 
cedures, and therefore would present them to the proper ratifying 
authority for their approval. I think that would follow, sir. 

Senator Dirksen. I think, certainly, Director Morse has that diffi- 
culty, that there is a moral obligation to submit them for action. 

Mr. McGrarn. Yes, sir. 

Senator Dirksen. We may have quite a different idea. And insofar 
as I recall, a good many of these actually were not submitted to the 

Senate, howeve er, were they ? 

Mr. McGrarn. No. There have been a great many of them that 
have not been. There have only been a few ‘that have been submitted 
to the Senate. 

Senator Dirksen. Of course, we will probably be charged with 
morally dragging our feet if we do not do something about it, and 
as a memorandum out of ILO once said, we will be summoned before 
the bar of public opinion. 
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Mr. McGrarn. That is known as the conscience committee. That 
is the committee on application of conventions. I happened to serve 
on that particular committee for about 3 years, and there the various 
member states are called before the committee and asked why they 
have not taken action on this particular convention. 

Senator Dirksen. Have you been called—you say you are on the 
conscience committee ? 

Mr. McGraru. I was on the conscience committee of the organiza- 
tion. 

Senator Dirksen. That is interesting. How do you go about that? 
Do you summon somebody from Turkey and say, “Look, your country 
has just not done anything about this. So why ?” 

Mr. McGrarnu. Yes, sir. Now, here is the procedure. There is 
an overall committee that is set up to study all of the conventions 
that have been passed previously. That committee then determines 
the number of conventions and the specific conventions that are to 
be investigated. They write a very excellent and comprehensive 
report as to what their investigation has disclosed. They have com- 
municated with the various member states as to why action has not 
been taken on these particular conventions and, “When are you going 
to take action?” 

So I sit as a member of the committee that considers the report 
of what you might call this subcommittee, and then we call in the 
various member states and put them on the carpet, ascertaining why 
this convention has not been put into effect, and then at the same 
time hear complaints from maybe, perhaps, the labor representatives 
of the various states, as to violations of the conventions, and some 
very embarrassing situations have developed as a result, and I will 
say that it was quite embarrassing to me as a member of the United 
States delegation to hear these other countries of the world severely 
criticize us for not taking action. Of course, they could not criti- 
cize us too much, because we were only bound by conventions after 
1948, you see. But on those since 1948 we have to give answers, and 
as time goes on, we are going to have to give more answers on these 
conventions that we have voted for and which have not been ratified. 

Senator Dirksen. Are those answers in writing? 

Mr. MoGraru. They are usually 

Senator Dirxsen. I mean, is there a record from which one can 

Mr. McGraru. There is usually testimony given, and I am quite 
sure there is a record in the ILO of these hearings, as to just what took 
place in the discussion. 

Yes: I am certain there is, because there is a complete report made 
at the conclusion of the hearings indicating criticism, and some of the 
criticism is very severe, of these countries who have put conventions 
into effect and who have not acted upon them. 

Senator Dirxsen. I suppose in our case the answer would be that 
you would have to report that either the President did not submit 
it to the Senate by ratification, or there is a very obdurate and some- 
times stubborn Senate in the United States that has refused to act on 
it. Is there any other answer you could give? 

Mr. McGrarn. That is about the only answer that I could think of. 
But, of course, we have developed an excuse. Realizing that the Senate 
in particular might be very stubborn and obstinate so far as these 
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provisions that are contained in these treaties are concerned, the 
convenient thing to do is to send them out to the States, and in that 
way they can report to the committee, “Well, we have complied, 
because we have sent them out to our 48 States. Now, some of these 
days they may act on them.” 

Senator Dirksen. Circulating the treaties? 

Mr. McGrarn. Circulating treaties among our States. I never 
knew that a State could negotiate a treaty. I always thought that was 
the power of the Federal Government. 

Senator Dirksen. Very well, Mr. McGrath. Now we will proceed 
with your examples at the bottom of page 4. 

Mr. McGrarn. Let me give you, by way of example, some of the 
subjects which the ILO believes should be subject to legislation by 
treaty—some of the fields in which the ILO proposes that local self- 
government should be abolished, and international government should 
take over. 

I would like you to consider the list, which I am about to give you, 
from the standpoint of your own citizenship, in your own city, and 
your own State, and judge for yourself as to whether the matters I 
list should be subject, in your opinion, to local self-government or to 
international legislation. 

The ILO has prepared drafts of basic laws, subject to ratification 
as international treaties, on the following subjects: 

Safety provisions in the building industry. 

Senator Dirksen. Mr. McGrath, let me ask at that point, is there 
a syllabus of some kind in connection with these conventions that 
would a little more amply set out their nature? 

Mr. McGrarn. Yes, sir. There is a complete record of that particu- 
lar convention as contained in the text of this convention sei resden- 
mendation book of ILO. Now, the convention I have referred to there 
is convention No. 63. 

Senator Dirksen. Mr. Smithey, I am wondering whether or not we 
cannot, in connection with each one of these items as they are cited by 
Mr. McGrath, add some detail to set forth pretty clearly what the 
exact nature and objective of these conventions is. It may require a 
little extra work. 

Mr. McGraru. It would mean, Senator, the complete digest of this 
particular text, and that is convention No. 63. 

Senator Dirksen. What I had in mind was this: About the length 
of the convention and its general purposes and objectives, and perhaps 
a little something with respect to its impact as an internal provision. 

Mr. Smituey. Yes. 

Mr. McoGratn. Yes, sir. 

Mr. Smiruey. Sir, may we have the witness also list those con- 
ventions which have been submitted since the United States member- 
ship in the organization ? 

Senator Dirxsen. If Mr. McGrath knows. 

Mr. Smiruey. Since there is some differentiation there as to whether 
we are bound by them or not. At least, that is how I understand your 
testimony. 

Mr. McGratu. It would take me a little time to get that. I would be 


glad to direct a letter to the committee and supply you with that 
information. 
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Now, your question is, the conventions that have been passed since 
the United States became members 

Mr. Smrrney. That you consider that bind the United States to act 
on in some manner. | 

Senator Dirksen. Since 1948. 

Mr. McGraru. Since 1948. I think that would be the important 
date. I think most of these conventions that I am going to refer 
to from now on—this 63d convention was at a previous date—but these 
conventions, I think we are bound to these as conventions, because I 
think these are passed. 

Senator Dirksen. Yes. I suppose Mr. Gray’s statement will contain 
data with respect to those submitted by this country and in turn those 
that have been submitted by the President to the Senate. 

Mr. Gray. Yes, sir; and his recommendations to the Senate; the 
executive memorandum. 

Senator Dirksen. Yes; so that he can round out the record on that. 

Mr. Gray. Yes. 

Senator Dirksen. Very well, Mr. McGrath. 

Mr. McGraru. The next is freedom of association of employees and 
protection in the right to organize. 

Now, that was covered by convention No. 87 and convention No. 98. 
There were two conventions on that. 

The setting up of a Federal employment service. That is conven- 
tion No. 88. 

The next is regulation of night work of women employed in indus- 
try. That is convention No, 89. 

The next is labor clauses in public contracts. That is convention 
No. 98. 

The next is regulation of methods payment of wages. That is con- 
vention No. 95. 

The next is Government regulation of employment agencies. That 
is convention No. 96. 

Minimum wages in agriculture. That is convention No. 99. 

Holidays with pay in agriculture. That is convention No. 101. 

Then the next one is regulation of hours of work and rest periods 
of bus and truck drivers. That is convention No. 67. 

Are these subjects that had to do with external affairs, or relations 
bet ween the United States and foreign nations ? 

All of them have to do with local self-government. All of them have 
to do with internal domestic law. 

Yet treaties on these subjects have been enacted, our own Govern- 
ment voted for them in the ILO, and they are still supposedly await- 
ing consideration by the United States Senate, or if the subject is not 
considered appropriate for Federal action, by the individual States. 
Other nations in the ILO are pressing us for ratification and imple- 
mentation of those treaties. 

Senator Dirksen. Mr. McGrath, I notice your phrase— 





our own Government voted for them in the ILO. 

Mr. McGrarn. Yes, sir. 

Senator Dirksen. I do not believe we clarified the mechanics of 
voting as among our own delegation. 

Mr. McGratu. Yes, sir. By that I mean our own Government rep- 
resentatives. On each delegation that goes to the ILO there are four 
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members. Two of the members are Government members. They are 
Government-appointed members. They represent the Government of 
the United States. One of the four members is an employer repre- 
sentative. He represents the employers of the United States. And the 
other is a worker representative, and he represents the workers of the 
United States. 

Senator Dirksen. Now, all of those are designated, as I understand, 
by the Secretary of Labor; is that correct ? 

Mr. McGrarn. They are recommended by the Secretary of Labor. 
I am not quite sure whether these appointments are Presidential 
appointments. Perhaps Mr. Gray might be able to clear that up. 
| have more or less assumed that the President knows something 
about these appointments. 

Senator Dirksen. A* labor representative name is submitted; an 
employer representative name is submitted ? 

Mr. McGratu. Yes, sir. 

Senator Dirksen. Those probably go to the Department of Labor. 
They may then be submitted to the White House for designation. 

Mr. McGrarn. Yes, sir. 

Senator Dirksen. And then there are two. That takes care of 
two. And the other 2 of the 4, you say, are Government representa- 
tives ? 

Mr. McGratn. Yes, sir. 

Senator Dirksen. They are designated, then, I suppose, or recom- 
mended, by the Department of Labor, perhaps to the President for 
designation ? 

Mr. McGratn. Yes, sir. 

Senator Dirksen - Now, what is the capacity of the members of 
the Senate who serve? Do they have a vote or are they there only in 
an advisory capacity ? 

Mr. McGrarn. Usually the delegation in the past, up to this last 
vear, has consisted of the Assist: ant Secretary of Labor, that is, the 
Government representatives, and a member of the Senate of the 
United States. Now, those are the two delegated voting members of 
the Government representation, 

Senator Dirksen. So a Senator sitting in does have a vote in the 
ILO? 

Mr. McGrath. Oh, yes. 

Senator Dirksen. All right. Now, you have a delegation of four. 

Mr. McGratn. Yes, sir. 

Senator Dirksen. And how do you vote among yourselves? Each 
votes individually, or does the majority determine how the votes are 
to be cast ? 

Mr. McGraru. Each votes individually. Of course, the thing that 
usually happens is that the two Government representatives vote , iden- 
tically. The worker representative votes his beliefs, and the employer 
representative votes his. It usually winds up with the employer rep- 
resentative in the past disagreeing, up until this last 1954 conference, 
(disagreeing with the wor ker and with the Government vote on the 
issues that have come before the ILO. 

Senator Dirksen. So whatever the vote is, it could be 2 and 2, 3 
and 1, or 4 and nothing? 

Mr. McGratu. Yes, sir. 
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Senator Dirksen. And it is so entered, then, on the voting rolls of 
1LO? 

Mr. McGratn. Yes, sir. 

Senator Dirksen. Very well. 

Mr. McGraru. But these are only a few of the many things that 
liave been proposed by the ILO. 

The ILO has drafted a basic international law, subject to ratifica- 
tion as a treaty, which includes in its provisions a complete program 
of socialized medicine such as they now have in England. Now, that 
is convention No. 102, minimum standards of social security. 

This same convention also included, in its original draft, a provi- 
sion that no life insurance would be legal unless it was compulsory and 
subsidized by the Government. One of the ILO delegates from a 
European country, who was an open advocateof ¢ omplete state social- 
ism, stated fr ankly that this proposal was designed to wreck the sys- 
tem of private insurance companies such as we have in the United 
States. 

The ILO has drafted a proposed international law, subject to rati- 
fication by treaty, which would set up government regulations pre- 
scribing the periods at which mothers employed in industry should 
nurse their babies. That is known as convention No. 103. 

The theory is that after an employed woman has a child, she should 
bring it with her when she comes to work, and there it will be taken 
care of in a government-managed nursery. Its mother is then to be 
allowed to nurse the child at specific intervals prescribed by govern- 
ment regulations, for which she is to be paid by the company by whom 
she is employ ed, getting the same rate, presumably, as she does for 
machine or typewriter operation. 

This proposed law, by the way, makes no distinction between legi- 
timate and illegitimate children. Under its terms a woman gets p: aid 
by the Government for h: aving a baby. The overall purpose appar- 
ently is that of relieving the father of any responsibility and making 
the government, inste ad of the father, the head of the family. 

Is this a matter of international relations, or is it a matter of in- 
ternal domestic law? I say this is a perfect example of the way in 
which an international body, such as the ILO, is today endeavoring 
to use the device of legislation by treaty as a means of fostering world 
government control over the affairs of the individual family, and 
thereby completely defeating the concept of individual freedom and 
local self-government. 

Senator Dirksen. Mr. McGrath, let me ask at that point, is there a 
record of how many countries have approved some of these that you 
are reciting ? 

Mr. McGrarn. Yes, sir; a very complete record of each and every 
convention, recommendation, and resolution that has been passed. 

Senator Drrxsen. Is that available for inclusion in this record ? 

Mr. McGraru. It would be available, I am quite sure, through the 
International Labor Office here in Washington. 

Senator Dirksen. Do you have it, Mr. Gray? 

Mr. Gray. I am sure we can get that from them, sir. 

Senator Dirksen. I wonder, then, at this point whether that could 
be inserted. 

Mr. Gray. All right. 
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Senator Dixsen. You probably can set that up in tabular form, 
showing in the first column, perhaps, the number of the convention, 
a little syllabus indicating the nature of the convention, and then 
ratification broken down as to countries. You would probably have 


to show the sixty-odd countries, and then indicate which ratified and 
which did not. 


Mr. Gray. All right. 

(The material referred to appears in the appendix facing p. 768.) 

Mr. SuirHey. Normally, Mr. McGrath, how many countries have 
to ratify these agreements before they come into effect? Or do they 
come into effect immediately upon ratification in that jurisdiction? 

Mr. McGrarn. There are a certain number. Now, I do not know 
exactly the numbers of countries that have to adopt the convention 
before it becomes effective. Some conventions have become ineffective 


because an insufficient number of countries has failed to adopt the 
convention. 


Senator Dirksen. Is it a uniform rule? 

Mr. McGrarn. There is a specific number that is set up as to the 
number of approvals that are necessary; yes, sir. Some conventions 
have failed so far as their effectiveness is concerned because there has 
not been a sufficient number of countries to adopt the provisions of the 
convention. 

Senator Dirxsen. Mr. Gray, do you have that information? 

Mr. Gray. I can yet that; yes. I do not believe under the ILO 
system 

Senator Drrxsen, I am thinking only, now, of the rule, whether 
there is a uniform rdle which requires X number of countries to ratify 
before the convention actually becomes effective. 

Mr. Gray. I will check that point, but I do not think in our par- 
ticipation of ILO and the terms of our participation—I do not think 
we would ever be bound by a convention because a prescribed number 
of other countries conformed to it. 

Senator Dirksen. Presumably there would be nothing to prevent 
it from going into effect once a parliamentary body in a country 
has ratified it. 

Mr. Gray. Insofar as the other countries are concerned. 

Senator Dirksen. That is correct. 

Mr. Gray. Yes, sir. It would not. 

Senator DirksEN. But we ought to clarify that, I think. 

Mr. Gray. Yes, sir. 

Senator Dirksen. Very well, Mr. McGrath. 

Mr. McGrartu. In its 1951 conference, the ILO passed a resolution 
which contained two significant provisions. They stated, first that— 


under certain circumstances legislation should be enacted to enable govern- 
ments to negotiate, revise, and renew collective agreements— 


and second, that— 





the government should be empowered to extend a collective agreement to all the 
employers and workers included within its industry and territorial scope. 

Boiled down to cold facts, what this meant was that the Government 
should be empowered to impose collective bargaining on all workers 
within an industry, take over the bargaining, and decide what wages 
should be allowed. 
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It would also be only one step from Government wage-fixing to 
Government price-fixing. It would be just one further step to na- 
tionalization of industries, which is obviously the intent of the state 
Socialists and the Communists who today, although divided on many 
issues, represent the majority in the ILO, and are united in their oppo- 
sition to a free competitive economy. 

What always must be borne in mind is the underlying Socialist 
philosophy which motivates these pr oposals. It can be summed up 
in the phrase “more power for government.” 

We said, in our Declaration of Independence, that all men are 
“endowed by their Creator with certain unalienable rights.” That’s 
not the Socialist’s idea. Their idea apparently is that human rights 
come not from God, but from government. In fact, we were told not 
to mention God in an ILO conference, because, as it was explained to 
us, “in the ILO God is a controversial issue.” 

We said, in our Declaration of Independence, that government de- 
rives its powers from the consent of the governed. But the Socialist 
idea seems to be that government in its very nature is the master of 
the people, who have rights only insofar as government chooses to dole 
them out. To my mind the International Labor Organization should 
in fact be called the International Government Organization. It seeks 
to substitute government for God. 

In the case of every question considered, the factor of government 
regulation and domination is paramount. 

For instance, at last year’s conference, there was considered the 
subject of paid vacations. We from the United States took the stand 
that this was a matter for local collective bargaining. The Socialists, 
however, wanted an international law that would make paid vacations 
compulsory and financed by government through payroll deduction 
tax. 

Another subject debated at the 1954 conference was the employment 
of disabled people. We from the United States expressed the belief 
that employers should make every effort to fit disabled people intelli- 
gently into their employment programs. The state Socialists, how- 
ever, said that government should compel every employer to hire a 
certain percentage of disabled people, regardless of whether or not 
they could do the work required. 

One interesting subject that came up in the ILO is that technically 
known as “codetermination.” What this term means is simply that 
one-half of the board of directors of a company should represent man- 
agement, the other half of the board of directors should represent the 
union, and both should have an equal voice in the management of a 
company. Since, of course, in such case there would be a deadlock on 
many issues, a third party would have to be named to settle the dead- 
lock. This third party, according to the Socialists, should be govern- 
ment. In short, this was a theory, proposed by the Socialists, to 
destroy free collective bargaining and put government ina position of 
ultimately deciding all issues between employers and employees. 

Again I ask: Are » these the sort of things that most American citizens 
consider to be the subject of international treaties? 

The fact is that the International Labor Organization is attempting 
to set itself up as a world parliament and take over the field of internal 
domestic legislation, thereby destroying local self-government. 
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Thus far, the ILO has enacted, believe it or not, 103 conventions— 
that is, 103 drafts of basic international laws subject to treaty ratifi- 

‘ation. A great majority of these proposed laws have to do not with 
inter national relations, but with domestic internal affairs—the sort of 
things we, in this country, consider proper and appropriate to local 
self-government. 

And today the situation in the ILO is becoming even more difficult. 
Last year the Russians, with their satellite countries, came back into 
ILO in a big way. Mr. Morse, the director general of the ILO, laid 
down the red carpet to welcome them back in. 

Russia is represented not as 1 country but as 3 
cialist Soviet Republics, the Byelorussian Soviet Socialist Republic, 
and the Ukrainian Socialist Soviet Republic. 

In addition, Russia carried along with her, as her stooges, Albania, 
Hungary, Poland, Bulgaria, and Czechoslovakia. 

It is inherent in the nature and structure of the ILO that its com- 
plexion will follow, in the main, the nature of its constituency. Al- 
though as of today, the Communists and the Socialists are, you might 
say, opponents and competitors for public support, they are united 
in their opposition to the principles of the free competitive system 
to which we in the United States are dedicated, and they can be counted 
upon to agree in principle upon any measures designed to increase 
and augment Government regulation and control. Therefore, i in my 
opinion, we may look forward in the future to an even stronger ma- 
jority, in the ILO, in favor of the curtailment of individual liberties 
and the subjection of individual behavior to the regulations of inter- 
national laws. 

I am not so much concerned about what the other countries of the 
world may do. After my years of experience in the ILO, I well un- 
derstand that sincere people from other nations may have ideas quite 
different from those of most of us in the United States. 

I am concerned about preserving and protecting, in the United 
States, the principle of local self-government, and our right to make 
our own internal laws in our own way. 

As matters stand today, the United States is extremely vulnerable 
to the device of legislation by treaty. As I understand it, under the 
treaty supremacy clause of our Constitution, a treaty when ratified, 
becomes the supreme law of our land. And also under our Consti- 
tution, as it stands today, all it takes to ratify a treaty is a two-thirds 
vote of the Members of the Senate present and voting on the date the 
vote is taken. Therefore, unless the question of a quorum is raised, a 
treaty can be ratified by a mere handful of Senators and will then 
become the law of the land. 

Senator Dirksen. Mr. McGrath, I have one question there. 

Mr. McGraru. Yes, sir. 

Senator Dirksen. You mention, now, that 103 drafts of basic inter- 
national laws have been submitted for such ratification as is required 
under the organic law of a given country. 

Mr. MoGraru. Yes, sir. 

Senator Dirksen. Now, assuming that a substantial number of 
these are not ratified and do not become effective, one would normally 
suppose that there would be a great frustration in an organization, 
and particularly on the part of its director general, that he was not 
getting the job done. Now, predicting this entirely upon concepts of 
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normal human behavior, I suppose if I were in that fix and shared 
that view, I would be thinking in terms of a few weapons with which 
to get a better scorecard. 

That leads to the question, Are there any pressures that ILO seeks 
to set up or to exercise in order to secure a favorable consideration 
on the part of the member countries or member states of ILO? 

Mr. McGraru. I would say that the pressure, of course, comes from 
this particular committee, this committee on application of conven- 
tions, and sometimes its treatment of members is quite severe for lack 
of action. 

There is, as you say, a very considerable amount of frustration on 
the part of the members of the organization because more of the 
treaties have not been ratified. 

Of course, they always take the position that it is important even 
though they are not ratified, that these particular treaties be spread 
around the world as propaganda. You see, the International Labor 
Organization is, I believe, one of the greatest international forums 
in the world. Its agencies and tentacles spread throughout the world. 
So sometimes, w hether they get the convention r: atified or not, the con- 
vention is used as an instrument of propaganda, generally by the 
workers, to impose conditions upon employers that the International 
Labor Organization says should be imposed upon employers, so that 
even though some of these conventions may never become legislation, 
even though some of them may never come into effect, they are a 
terrifically powerful weapon in the hands of such interests. 

Senator Dirksen. The question was directed more nearly to 
whether or not ILO does engage in a formal kind of propaganda once 
a treaty is submitted. Take, for instance, one of regulation of hours 
of work and rest periods of bus and truck drivers. 

Mr. McGraru. Yes. 

Senator Dirksen. It has been adopted; it has been submitted to 
the various countries. It languishes either in the State Department 
or elsewhere. It may or may not be sent to the Senate. If it is sent 
to the Senate, it goes to the Committee on Foreign Relations. 

Mr. McGratu. Yes, sir. 

Senator Dirksen. Now, let us suppose a great inertia settles down 
on it and nothing is done: either it is not submitted to the Senate at 
all or it is submitted and the Senate does not even bother about it. 

At that point, is any kind of formal propaganda set in motion to 
develop a body of thought in the country to put a little pressure on 
to get that treaty up for ratification, because if it obtained there, it 
could obtain with respect to any treaty that might be submitted, and 
I am wondering, because I have no evidence on that point at all, as to 
whether ILO has indicated certain lines of propaganda that might be 
well followed in order to secure favorable action on such a convention. 

Mr. McGratu. Well, I do not think I could answer that question, 
Senator, because I do not know about the internal mechanics, that is, 
how the staff and members of the organization move in its relation 
with the various state departments of the various countries. But, 
of course, there is constant preachment in the organization as to the 
need for putting these various treaties into effect. It is a subject of 
constant discussion. 

Senator Dirksen. We can proceed. 

Mr. McGratu. Yes, sir. 
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I believe we should have some very careful safeguards to make cer- 
tain that the Socialist world planners cannot sneak their ideas into 
our country by the back door of treaty ratification, and upset our 
fundamental philosophy of local self-government. 

In this connection, Judge Florence E. Allen, judge of the United 
States Court of Appeals for the Sixth Circuit, says in her book en- 
titled “The Treaty as an Instrument of Legislation”: 

It is the rule in all but a very few other countries generally that treaties take 
effect as municipal or domestic law only when implemented by legislation enacted 
by the full legislature. This safeguard does not exist for the United States. 

Canada, like the United States, is a federal state. Yet procedure 
for ratifying treaties in Canada does not permit the dangers that are 
inherent in our procedure. Under the Canadian treatymaking proc- 
ess the subject matter must be within the jurisdiction of the federal 
government before it can act. No treaty can become effective as a 
jederal measure, moreover, until adopted by the full Parliament, 
us any other law is adopted. In the event the treaty deals with matters 
reserved to the Provinces, then the Province becomes subject to it only 
as it acts separately in the matter. 

Senator Dirksen. Let me ask this: Mr. Gray, in connection with 
that statement, in the hearings 2 years ago we did not incorporate 
in the record a tabular statement showing the countries by name in 
which implementing legislation is necessary to give a treaty effect, 
and the nature of the ratification process that is required. I wonder 
if the Department could not set up a tabular statement on that for 
inclusion in this record. 

Mr. Gray. I think we have a statement prepared on that, and we can 
bring it up. 

Senator Dirksen. Very well. Thank you. 

Mr. Gray. All right. 

(The material referred to appears in the appendix on p. 1007.) 

Mr. McGratu. Now, to sum up, do we want local self-government 
or do we want legislation by treaty ? 

Who is going to write our laws? I think this is the basic issue under 
consideration with respect to Senator Bricker’s amendment. 

I don’t pretend to be a constitutional lawyer, and I don’t under- 
stand all of the legal questicns involved. But I believe I do under- 
stand the issues which underlie this whole situation; and I would 
like to present them to you simply as a man who lives in Cincinnati, 
Ohio. 

Do the people who live in Cincinnati want the laws, under which 
they live, written for us by representatives of over 60 foreign nations? 

Or do we want the laws under which the people of Cincinnati live— 
my hometown and theirs—written for us by our city council, our legis- 
‘ators in Columbus, and our Senators and Congressmen in Washing- 
ton ? 

Speaking as a citizen of Cincinnati, after having been subjected 
to many years of experience in the ILO, I say that I want to do all 
1 can to maintain the right of local self-government for the citizens 
of Cincinnati, for the people of the State of Ohio, and for the people 
of the United States. 


I want all of us to be able to make our own laws, in our own way, 
through our own properly elected representatives; and I want us 
properly protected against the danger of foreign legislation by treaty. 
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I say, let’s not have domestic internal legislation by treaty. Let’s 
not have our laws drafted by Pakistan, Liberia, Japan, England, Hol- 
jand, Brazil, Russia, and everywhere else in the world but the United 
States of America. Let’s write our own laws, in our own way. 

Senator Dirksen. Mr. McGrath, we thank you for a very interest- 
ing statement. 

Mr. Smithey, have you any questions? 

Mr. Smrrney. Just one, sir. 

Mr. McGrath, as a result of your experience, are you advocating 
the withdrawal of the United States from participation in ILO? 

Mr. McGraru. Of course, I am advocating, unless this Russian 
situation can be resolved, which we are now faced with, whereby the 
Russian governments have moved into that picture, and contrary, I 
believe, to the provisions of the constitution of the ILO, where gov- 
ernment people, posing as labor representatives and employer repre- 
sentatives—and there are no labor representatives or employers in 
Russia—have moved into the organization and under the constitution 
the employers of the United States and the labor people of the United 
States are going to be asked to sit with those Russians—well, unless 
that issue is resolved satisfactorily—and there has been a committee 
that has been appointed to study that question by the governing 
body of ILO, I am very definitely going to recommend to the em- 
ployers of the United States that we get out of the organization. 

I was tempted to do it this year, except for the fact that I was per- 
suaded by some other employers of the world to stay in with them, 
because our voice happens to be a voice that is a little more free than 
theirs, and see if we could not get this question resolved so that the 
ILO would respect its constitution so far as its tripartite setup is con- 
cerned, so far as freedom of association of its membership is concerned, 
because the constitution of the ILO very specifically sets up that there 
are to be free employers in the tripartite setup, free workers, and 
free government. 

Now, Iam not going to argue the question so far as free government, 
so far as Russia is concerned, but very definitely so far as free em- 
ployers are concerned, there are none in Russia, and so far as free 
workers are concerned, there are none in Russia, and I do not propose, 
as the representative of the employers of the United States, to sit with 
these government stooges and puppets that have been sent there to 
simply confuse the situation beyond what it is at the present time. 

ILO isa problem difficult enough to deal with without having the 
Russians in the picture. 

Now, very definitely, all of us who go there know that Russia’s entry 
in the picture was a part of the cold war, and knowing that it was the 
most persuading factor this year that convinced me that I should 
recommend to the employers of the U nited States that a delegation 
should be sent, and that I have done, and in a few days I intend to 
go to Geneva, and this issue will be met, and I am quite sure Mr. 
Del: aney, whom I see in the room here, who represents the workers of 
the United States—he is the worker delegate of the United States—— 

Senator Dirksen. Let me ask, does the Soviet Union, as an entity, 
aside from Byelorussia and the Ukraine, have the same number of 
votes as we? Dothey have four? 

Mr. McGraru. Each one of the Russian countries has four votes. 

Senator Dirxsen. Let us just take the Soviet Union as the entity. 
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Mr. McGratuH. They have four votes; yes, sir. 

Senator Dirksen. And Byelorussia has four votes? 

Mr. McGraru. Four votes. 

Senator Dirksen. And the Ukraine has four? 

Mr. McGraru. Four votes. 

Senator Dirksen. So actually they have 12 votes? 

Mr. McGratu. Exactly. 

Senator Dirksen. Now, what about those countries that are under 
the tutelage and domination of the Soviet Union? That would be 
Poland; that would be another four. That would be 16. 

Mr. McGrarnu. Yes, sir. 

Senator Dirksen. Czechoslovakia makes 20. 

Mr. McGrarn. That is right. 

Senator Dirksen. What about Bulgaria and Rumania? 

Mr. McGrarn. Rumania is not in there. I can give you a list of 
those countries. There are four satellites—— 

Senator Dirksen. Poland 

Mr. McGraru. There are Poland, Albania, Czechoslovakia, and 
Hungary. 

Senator Dirksen. They each have four? 

Mr. McGraru. They each have four. 

Senator Dirksen. That is 16. 

Mr. McGrarn. Sixteen. 

Senator Dirksen. The Ukraine has 4, Byelorussia has 4, and the 
Soviet Union has 4? 

Mr. McGrarn. That is right. 

Senator Dirksen. That would be 28. 

Mr. McGrarn. Twenty-eight votes. 

Senator Dirksen. So if you consider that a captive or controlled 
vote, they would have 28 votes in the organization ¢ 

Mr. McGratn. Twenty-eight government votes that vote solidy 
government represent a balance of power in that organization and 
there is no veto right or anything. In other words, the United States 
Government stands as against that power bloc of 28 votes with only 
4 votes to combat it, and it presents a very desperate situation. 

I want to say this much, Senator—and I think I should—that I was 
very proud at the June 1954 conference to participate in that confer- 
ence and to witness the representation that was given by the United 
States Government, by Mr. Wilkins, the present Assistant Secretary 
of Labor, and also Governor Langlie—a governor for about the first 
time was there—those two men, plus Mr. Delaney, and myself. We 
worked as a unit and there was more coordination—more coopera- 
tion—at that particular conference than any I have ever attended 
before. 

Of course, we had a common enemy that had moved in upon us that 
was not only attempting to destroy us but to destroy the whole prin- 
ciple of the organization itself. 

Senator Dirksen. Have you any further questions? 

Mr. Smiruey. No, sir. 

Senator Dirksen. Mr. McGrath, thank you. 

Mr. McGrarn. Thank you very much. 

Senator Dirksen. Our next witness is Dean Jefferson Fordham, 
College of Law, Pennsylvania University. 
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Mr. Fordham, is that your first name, Dean, or are you the dean 
of the College of Law ? 

Dean Forpuam. My first name is Jefferson, sir. 

Senator Dirxsen. Jefferson. So you are the dean of the college 
of law? 

Dean Forpuam. I am not speaking as such, however. I am speak- 
ing for myself and for the so-called Corwin committee—the Com- 
mittee for the Defense of the Constitution by Preserving the Treaty 
Power ¢ 

Senator Dirksen. You say that is the Corwin committee ? 

Dean Forpuam. It is so called because Dr. Edward S. Corwin, of 
Princeton University, is our national chairman. 

Senator Dirksen. Oh, yes. 

Will you tell us a little something about the organization? Does 
it have a dues-paying membership? Does it raise money ? 

Dean Forpuam. It does not have a dues-paying membership, Sena- 
tor. In my statement I have something about the organization of the 
committee. If I may proceed on that basis, I would appreciate it. 

Senator Dirksen. Very well, then, sir. Suppose you proceed with 
your statement. Would you prefer to read your statement? 

Dean Forpuam. I would prefer to read most of it. I would like 
to interpolate a few comments. 

Senator Dirksen. Very well, sir. 


STATEMENT OF JEFFERSON B. FORDHAM, DEAN, UNIVERSITY OF 
PENNSYLVANIA LAW SCHOOL 


Dean Forpuam. As you will see, attached to my statement are 
formal statements of the Corwin committee. As I cannot improve on 
that at the moment and would not want to take up your time and that 
of Mr. Smithey going into the details, I would like the privilege of 
simply stressing the committee’s position as expressed in these printed 
statements, and to add to that 1 or 2 observations for which I simply 
assume individual responsibility. 

Senator Dirksen. Very well, sir. 

Dean Forpuam. I appear in behalf of the Committee for Defense 
of the Constitution by Preserving the Treaty Power. I am a member 
of its executive and administrative committees and am appearing on 
authorization of the latter. This committee was active in opposition 
to further treaty-power limitation during the 2d session of the 83d 
Congress. It is, of course, a strictly voluntary nonprofit group or- 
ganized solely for the purpose indicated by its name. 

I think it is in order to recite certain salient facts about the creation 
of this committee. It will be recalled that the American Bar Asso- 
ciation has for some years been officially on record in favor of further 
treaty-power limitation. The section of international and compara- 
tive law of that association, on the other hand, has opposed various 
versions of the so-called Bricker resolution. At the annual meeting 
of the association held in Boston in 1953, a resolution proposed by the 
section, the object of which was to put the association on record as 
opposed to the Bricker resolution, was voted down in the house of 
delegates. 

The American Bar Association is a voluntary organization which 
does not speak for all American lawyers. There are thousands of 
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lawyers within and without that association who are and have been 
opposed to treaty-power limitation proposals of recent years. The 
committee for which I speak grew out of a desire to make it clear 
to the Members of Congress and to the American people that on this 
subject, as to which lawyers might properly be expected to have 
something more than lay knowledge and understanding, there was a 
strong and articulate body of lawyer opposition, a body which in- 
cluded many of the ablest lawyers in the land. As the organization 
took shape the broader objective of providing the most effective oppo- 
sition to efforts to curb executive and national power with respect 
to international agreements led to the inclusion of nonlawyers in the 
membership. 

The organization of the committee is very simple. It has a group 
of sponsors which, until the greatly lamented passing of John W. 
Davis, was headed by him and Gen. Lucius D. Clay. General Clay 
is now sole chairman of the sponsors. The chairman of the committee 
is Dr. Edward S. Corwin, of Princeton, N. J. The committee has 
a large executive committee and a small working administrative 
committee within the executive committee. The committee has some 
3,500 members, as shown by the records of the secretary. Emphasis 
in the enlisting of members has been upon the selection of leading 
citizens in all parts of the country rather than upon members. 

In behalf of the Committee for Defense of the Constitution by 
Preserving the Treaty Power, I submit the attached statements of its 
position entitled “Statement of Position on the Bricker Amendment” 
and “The Problems of a Constitutional Amendment on Executive 
Agreements.” 

It will be seen that we are firmly opposed to each of the changes 
proposed by the latest version of the oft-revised Bricker resolution. 

In addition to that, I would like to recapitulate very briefly the 
points of objection to the committee. 

We are opposed to all of Senate Joint Resolution 1. We object to 
itintoto. We find no substantial merit in it. 

Section 1 is objectionable, first, because it is unnecessary, in order to 
assure the supremacy of the Constitution over international agree- 
ments. It has been clear from the beginning of the Republic. In see- 
tion 25 of the Judiciary Act of 1789, it made it plain that the courts 
had the authority to review the validity of treaties as well as statutes. 
This has not suddenly become unclear. 

In the second place, it is not wise to tinker with the Constitution just 
to declare that which is already cleared up. That is a well-established 
rule of construction of constitutions and statutes, that the courts will 
try to give effect to the meaning of every word. The language of this 
section 1 would be subject to interpretation, although it was described 
by some as declaratory. Just what its meaning would be found to be 
and its interpretation, would remain to be seen. 

The canon of interpretation to which I have referred, taken with the 
fact that the meaning of section 1 is not perfectly plain, and the fact 
that proponents have supported it with the same arguments as the 
so-called “which” clause, makes it likely that were section 1 adopted, a 


strong effort would be made to have it accorded more than declaratory 
effect. 
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With respect to section 2, which is the most significant part of the 
resolution, we are opposed to it in toto, It is a revolutionary provision 
which is trebly objectionable: 

First, it would make the treatymaking process clumsy and dilatory. 
It is a two-pronged process that does not need to be reiterated here. 

In the second place, it would outlaw all self-executing treaties, and 
as to that, I shall have more to say in a moment. 

In the ‘third place, it would, worst of all, alter the distribution of 
powers in the National Government at the very real expense of the 
Executive, who is our traditional representative in foreign affairs, and 
would seriously modify the very Federal system itself, at the expense 
of the National Government ina sphere of what is obviously national 
pow er. 

That is a whole lot for one sentence, but that is all there is to section 
2 interms of verbiage. But it really packs a wallop. 

Section 3 has to do with requiring a rolleall vote on treaties, and I 
would suggest no objection to there being a rolleall vote. But it is not 
clear to our committee that there is any ‘occasion to write this into the 
Constitution. As Senator Lehman has suggested, this can be done by 
Senate rule. 

Now I would like, Senator, to refer to my formal statement and to 
offer 2 or 3 observations for which I assume simply individual respon- 
sibility. 

I assert that the Bricker resolution is indefensible legally, morally, 
politically, and psychologically. This became so clear in the course 
of the Senate and public debate last year that one cannot but regret 
that further effort must be made just to keep from losing ground in 
the realm of foreign affairs. The times so strongly demand a confi- 
dent, positive approach to our problems that it is far from stimulating 
to have to defend our constitutional system against the philosophy of 
self-limitation and escape. 

Others have covered the ground on the legal aspects so well that 
only two points under that head will be made here. The first is that 
the outlawing by section 2 of Senate Joint Resolution 1, of self- 
executing treaties (that is, treaties which have the force of domestic 
law without statutory implementation) would not only render treaty- 
making procedurally very cumbersome and dilatory, but would do 
violence to the most elementary notions as to the making of interna- 
tional commitments. A treaty is an international contract. It be- 
comes binding when ratified by the contracting governments. Thus, 
as a matter of contract obligation it is unthinkable that a govern- 
ment would ratify a treaty without holding itself bound to give the 
treaty the contemplated domestic effect. 

Section 2 of Senate Joint Resolution 1 appears to proceed, how- 
ever, on the theory that Congress or the State legislatures, as the case 
might be under that section, would have freedom of action as to 
domestic a sige by statute. Here is a great moral weakness 
in the proposal. What Nation would want to deal with us on such 
a basis, a basis on which ratification of a treaty would not mean 
at all that the opponite contracting government was getting what it 
bargained for? If, moreover, a treaty obligation were ‘expressly 
conditioned upon enactment of implementing legislation, as good 
faith would seem to require, the position of our Government in inter- 
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national negotiation would be materially weakened because of the 
diffusion of responsibility. 

The familiar argument that we are practically alone among the 
nations of the earth in providing for the making of self-executing 
treaties is badly misconceived. As Professor Preuss of the Univer- 
sity of Michigan has pointed out, in an article in the Michigan Law 
Review, on Amending the Treatymaking Power: A Comparative 
Study of the Problem of Self-Executing Treaties, 51 Michigan Law 
Review 1117, June 1953, there are other nations which employ self- 
executing treaties. More significant, however, is that, unlike the 
United Kingdom, for example, we do not have responsible parlia- 
mentary government under which the executive head is the leader 
of the dominant political group in the legislature. What we have, 
of course, is a separation of the exec utive and legislative branches 
that provides no assurance that the two branches will be controlled 
by the same responsible political party. It is common practice in 
Kngland for implementing legislation to be enacted before ratifica- 
tion of a treaty on the part of ‘the Crown. Thus, in the real sense of 
u treaty being self-executing when a firm contract is made, the Eng- 
lish practice employs self-executing treaties. 

In any case, moreover, were subsequent implementation not forth- 
coming the Government would fall since its position in power is 
staked upon the effectuation of its solemn commitments. 

Thus, we perceive another example of the great wisdom of the 
Founding Fathers. The Constitution was so drawn as to give us a 
very workable plan under which a treaty could be made sel f-execut- 
ing as the occasion required. It provided a suitable safeguard by 
requiring ratification by a legislative body representative of both 
National and State interest. In any case in which the Senate deemed 
it unwise that a treaty be self-executing, it could condition ratifica- 
tion upon the treaty being made nonsel f-exec uting. It is to be re- 
membered, moreover, that, in the extreme situation, were it consid- 
ered necessary to override a self-executing treaty as domestic law 
by statute and thereby violate a treaty obligation, there would clearly 
be legislative power to do so. 

The proponents’ contention that a treaty might cut across the Bill 
of Rights has not only been demonstrated to be without support in 
our constitutional interpretation and practice but also fails to carry 
much conviction. We have not been presented with any record of en- 
croachment upon = individual liberties by abuse of executive power 
in foreign affairs. Civil liberties guaranteed by the Bill of Rights 
really need chi ampions on other fronts where they are actually being 

challenged. It is my suggestion that we give attention to these live 
problems in preference to what seem to me, at least, to be fanciful 
ee ions about invasion of civil liberties by treaty. 

Politically, Senate Joint Resolution 1 1 presents a curious paradox. 
We have been told that we should embrace it to protect our national 
sovereignty against surrender by treaty. Yet this very proposal would 
leliberately reduce the position of the United States as a nati nal 
entity to a status considerably less than sovereign in the field of ‘or- 
cign affairs. This is the obvious effect of section 2 , Since it would dis- 
able the National Government from effectuating international 


62805—55——23 








346 TREATIES AND EXECUTIVE AGREEMENTS 


agreements, like traditional treaties of friendship, commerce, and 
navigation, concerned with the most commonplace matters which are 
otherwise within State legislative jurisdiction. 

Apparently, this proposed abdication of sovereign power is re- 
garded by the proponents as preferable to the risk of greater com- 
promises of national sovereignty by treaty negotiated by the Chief 
Executive and ratified by the Senate. This is a declaration of little 
faith to which I will not subscribe. It is self-defeating to resort to 
denial of power to prevent abuse. Governmental powers should be 
proportioned to the occasion. In the case of foreign affairs the occa- 
sion during all our history and certainly no less in this period of 
increasing international interdependence has required that very broad 
authority be placed in the appropriate hands. What we need is not 
further limitation of power, but responsible exercise of authority and 
like employment of the very real existing safeguards which now exist. 

Heaven forbid that we deliberately restrict our freedom of action 
at a time when the most pressing problems of social adjustment are in 
the international sphere. 

This brings me to the psychological aspects of the Bricker resolu- 
tion. It is conspicuous example of so-called escape mechanism. The 
refuge is a form of self-limitation which is supposed to enable us to 
avoid the risks that through our traditional organs in foreign affairs 
we shall do ourselves serious hurt. This is simple self-deception which 
is hardly worthy of a great people. There is no escape from the prob- 
lems of our times which transcend national boundaries. We can 
default on our responsibilities with respect to their resolution but 
we cannot get away from them. 

In my opinion, the adoption of such a proposal as Senate Joint Reso- 
lution 1 would make of America a caricature before the world. Uncle 
Sam would be the timid giant confused by the problems of the outer 
world and badly frightened of his own cena: It is time that we 
asserted our fundamental confidence and good sense by consigning 
such proposals to limbo. Your honorable committee is in the favored 
position of being able to take a very significant step in that direction. 

Senator Dirksen. Dean Fordham, we thank you. 

Have you some questions, Mr. Smithey ? 

Mr. Smirney. Dean Fordham, in your statement you state that 
you consider section 1 unnecessary. Does that mean that you believe 
that a treaty cannot conflict with the Constitution ? 

Dean Forpnam. That is right. 

Mr. Smirney. Does that mean to your mind that treaties cannot 
contravene the prohibitions of the Bill of Rights? 

Dean Forpuam. That is right. 

Mr. Smrrney. Does it also mean in your mind that treaties cannot 
an powers delegated to the Congress to some other person or 

ody ? 

Dean Forpuam. Would you illustrate what you mean there, Mr. 
Smithey ? 

Mr. Surrney. I would be glad to. Let us take article I, section 8, 
clause 10 of the Constitution, which gives Congress the power to define 
offenses against the law of nations. It is delegated power. Now, 
if a treaty attempted to confer some power upon an international body 
to define offenses against the law of nations, would that treaty conflict 
with the Constitution in your judgment? 
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Dean Forpnam. To define offenses for us for purposes of our in- 
ternal law ¢ 

Mr. SmirHey. Yes, sir. 

Dean ForpHam. Yes, I think that it would. 

Mr. SmirHey. Now, article I, section 8, clause 11 gives Congress 
the power to declare war. Do the provisions of the NATO treaty 
which say that an attack upon one member nation shall constitute 
an attack upon all—does that conflict with the Constitution, the con- 
gressional power to declare war? 

Dean Forpuam. I do not think so. 

Mr. Smiruey. Secretary of State Dulles, I believe, in the 1953 hear- 
ings contended that it would enlarge the President’s powers as against 
the powers of the Congress. But you still say it would not conflict 
with the Constitution ? 

Dean Forpuam. I do not think so. 

Mr. SmirHey. Now, article I, section 8, clause 4 gives the Congress 
the power to make rules for regulation of land forces. Would a 
treaty respecting the conduct or discipline of our troops at our bases 
in foreign lands be invalid as in conflict with the Constitution ? 

Dean Forpuam. I do not think so, because there, you see, we are 
dealing within the political boundaries of another country, and we 
cannot override their own sovereign jurisdiction over their own terri- 
tory. 

Mr. Smirury. Now, we are agreed, are we not, that Congress has 
plenary power over immigration and naturalization / 

Dean ForpuHam. Yes. 

Mr. Smrrury. Would a treaty be invalid, in your opinion, with the 
Constitution as it now stands, whereby this Government agreed with 
a foreign nation, say Japan, by virtue of which all immigration from 
that nation would be suspended for a given period of time, notwith- 
standing the fact that present immigration laws provided for the ad- 
mission of 100 immigrants into this country from the country of 
Japan? Would that treaty conflict with the Constitution, in your 
judgment ? 

Dean Forpuam. I do not have a mature opinion on that, Mr. 
Smithey. I do not believe it would, for this reason: You see, you 
have to consider constitutional powers together. You have to con- 
sider them, as the lawyers say, to the extent that they are in pari 
materia, you have to read them together, The treaty power extends 
to all matters which are appropriate for international regulation. 

Now, it may very well be that the control of certain aspects of 
immigration might be, under the conditions of that particular case 
that you put. To that extent it is possible that a treaty might over- 
ride an existing act of Congress. 

Likewise, however, Congress could come along later and override 
the treaty. 

Mr. SmrrHey. Now let us go one step further. Would an executive 
agreement to the same effect be valid? 

Dean Forpuam. I doubt it. The President’s power with respect to 
executive agreements are not plenary powers, and the Constitution 
does not refer to executive agreements as such in connection with the 
executive article, but we do know that the President has certain powers 
respecting executive agreements with respect to his constitutional 
powers as Commander in Chief, and in relation to the recognition of 
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foreign government, for example. This does not appear to me to 
relate to those matters. 

Mr. Smirney. Now, supposing that it was accomplished in this 
manner: Supposing that in the recognition of Russia, instead of ex- 
changing letters with Mr. Litvinov relating to the properties of insur- 
ance companies, Russian insurance companies, within the United 
States, supposing the President of the United States had undertaken 
to say that a certain number of Russians could be admitted to the 
United States aside from the immigration laws, would such an agree- 


ment have been valid as an incidence of his power of recognition of 
Russia ? 


Dean ForpHam. I doubt that. 

Mr. Smiruey. You think that would be outside of his authority ? 

Dean Forpuam. I am inclined to think that would be outside of his 
authority. 

Mr. SmirHey. Now, do you base that on the Pink case, or do you 
base it on the ground that it would not be a proper subject for execu- 
tive agreements ? 

Dean Forpuam. I do not base it on the Pink case. I do not think 
the Pink case gives you much light on your hypothesis. I base it on 
the proposition that the President can make executive agreements 
which are calculated to implement his constitutional powers, and con- 
sidered in the light of the powers given to the other branches of the 
Government. And here the Constitution confers upon Congress ex- 
pressly the powers to control immigration and naturalization. 

Mr. SmirHey. Now, I take it from the responses that you have given 
here to date that you feel that in certain areas where there have been 
powers granted to the Congress, treaties might be adopted which 
would in some effect either circumscribe, describe, or restrict the use 
of those congressional powers, and they would be valid? 

Dean Forpuam. There are instances where a treaty will override 
an act of Congress; yes. 

Mr. Surruey. I am talking about specific constitutional delegations 
of power to the Congress. 

Dean Forpnam. I grant that there might be instances where a 
treaty would override an existing statute from a standpoint of force 
of domestic law. But Congress can come along right after that and 
override the treaty by statute. 

Mr. Smirney. I am familiar with that. But what I am trying to 
dwell on here is the constitutional provisions. If section 1 is unneces- 
sary, I want to get your ideas as to what the present law is, so that 
we could have in the record some statement indicating what in your 
mind is the present state of law rendering section 1 unnecessary. 

Dean Forpuam. Fair enough. 

Mr. SmitrHey. Now, I take it, then, that treaties which contravene 
the Bill of Rights are invalid as being in conflict with the Consti- 
tution ? 

Dean Forpuam. Yes. 

Mr. Smrruey. Treaties dealing with powers conferred upon the 
Congress by the Constitution might or might not be invalid 

Dean ForpHam. That is right. 

Mr. Sarruey. Is that true? 

Dean Forpuam. That is right. 
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Mr. Smiruey. Now, then, we have in that sense some veil, however 
invisible, or some borderline, however invisible, on the power to enter 
into treaties under our C onstitution ; is that your idea ? 

Dean Forpuam. Well, my idea is that there may be treaties which 
the President might make with the ratification of the Senate which 
would override a valid act of C ongress as internal law. There might 
be. But that does not mean that. you are acting in conflict with the 
Constitution. It simply means that the Constitution contemplates 
that the executive power shall be broad enough to deal with what is 
involved there by treaty. 

Mr. Smiruey. Do I understand you correctly, then, to say, sir, that 
by virtue of the fact that the treaty power is a “deleg: ted power it can 
thereby transfer any of the powers given to the Congress by the 
Constitution, to any other person or to any other body 

Dean Forpuam. No. I do not mean that at all. 

Mr. Smiruey. All right, sir. Would you define your answer a little 
more, so that it will appear clear in the record ? 

Dean Forpuam. Surely. What I mean to say is that there may 
be a treaty negotiated by the President and ratified by the Senate, a 
self-executing ‘treaty, which has the force of domestic law, if it is on 
a subject which is within the proper sphere of international negotia- 
tion, which might override an existing act of Congress which was in 
conflict, but that is not because of the treatymaking power from the 
standpoint of domestic law power. It would mean that so far as it 
went, the two would be read together, and they are on a parity as to 
domestic law, and a later act of C ‘ongress would control that treaty 
from the standpoint of domestic law. 

Mr. Smiruey. Let us get back to illustrations again and see if we 
cannot arrive at some conclusion. 

Dean Forpuam. They are both the supreme law on the land. 

Mr. Smiruey. Congress has the power to coin money under the Con- 
stitution ; that is corect, is it not? 

Dean Forpnam. Correct. 

Mr. Surrney. Now, supposing an international body were given 
authority by treaty to coin money which would be valid for ex- 
change in this country; would that treaty be valid under the present 
state of the Constitution in your mind? 


Dean Forpuam. I do not think so. 

Mr. Smiruey. In other words, it would violate one of the specifically 
delegated powers of the Congress. That is what I am aiming at. 
Which of those specifically delegated powers of the Congress may be 
the subject of treaties? I have submitted a copy of the ‘Constitution 
to you, and you see the list of the delegated powers of the Congress. 

Dean ForpuHam. Yes. The Supreme Court has not defined “that, 
and abler students of the subject than I, by far, have not defined that 
line clearly. Neither does any proposal that has been made to amend 
the Constitution define it clearly, Mr. Smithey. 

Mr. Smrruey. In other w ords, the area is ill defined 2 

Dean ForpHam. The area is ill defined, and it involves elements 
of accommodation and integration and teamwork within our tri- 
partite system of government to work it out. 

Mr. Surruey. You are satisfied there is some limit, though? 

Dean Forpuam. I am. I am satisfied there is some limit. 

Mr. Smirney. However ill-defined ? 
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Dean Forpuam. That is right. There is a broad limitation to the 
treaty power. The treaty power is confined to things which are ap- 
propriate subjects of international agreement. For example, you 
could not by treaty change the State capital of Pennsylvania to some 
other place. It is not an appropriate matter for international agree- 
ment. 

Mr. Smrruey. Mr. Chairman, I think I have no further questions. 

Senator Dirksen. Dean Fordham, I notice in your discussion of 
the self-executing aspect of treaties that you mention only the United 
Kingdom in your discussion. Would you say the same thing is true 
of France? 

Dean Forpuam. I am not an authority on that subject, Senator. I 
have here an article written by a rather learned scholar at Michigan, 
in which he refers to the situation in France, and cites France as an 
example of a country which provides for self-executing treaties with- 
out legislative implementation. 

Senator Dirksen. But the stress in all the testimony thus far has 
been to differentiate between a parliamentary system and the system 
we follow. I was going to say, in the case of France—and this prob- 
ably was written before this happened—the so-called European De- 
fense Community was negotiated by the Prime Minister of France, 
and yet it failed in the French Chamber of Deputies, as you know. It 
was not the particular reason for the fall of the Government. I think 
the Government fell there for a variety of reasons, since they had had 
some 23 governments since the end of World War II. But in every 
case, it seems that the United Kingdom has been cited, but none of 
the other countries, and I am wondering whether those who have been 
testifying on that particular subject wanted to make a point of 
Canada, France, Italy, Turkey, West Germany, and many other coun- 
tries, because if I recall correctly, there must be some 38 or 40 that 
require implementation before a treaty has that effect. 

: Dean Forpuam. I do not doubt that there are some, Senator, 
ut—— 

Senator Dirksen. Yes. I think we have generally a list that we 
inserted in the hearings 2 years ago. 

Dean ForpHam. Yes. I do not have the list. But the distinction 
that I am drawing is based on the difference between our system and 
the parliamentary system, one, and the other distinction is that quite 
commonly the legislative act is taken in one of our sister nations before 
the treaty is finally ratified on behalf of the executive. In other 
words, it is made as an international contract. 

If you have your legislation before the thing is made a binding 
contract, then for all practical purposes it is self-executing. 

Senator Dirksen. But the parliamentary body cannot act on it 
until the treaty actually comes into being through negotiation ? 

Dean Forpuam. Yes, sir. But you see, as in the case cited here, by 
this gentleman, with respect to a treaty negotiated by the English, 
the treaty was signed on behalf of those governments along early in 
the year. Then the English Parliament acted in April, and ratifica- 
tions were finally deposited along in September. In other words, the 
legislation could take place between the original signing of the treaty 
and final ratification on the part of the participating government. 

Senator Dmxsen. I see you mention that this is in the nature of an 
escape. To be sure, when the Bill of Rights was adopted, it did not 
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particularly involve international affairs. But that was in the nature 
of an escape, I suppose. It was impelled by fear of the centralized 
power of the Federal Government. And so in order to bring North 
Carolina and one other State into the orbit for ratification, they were 
impelled by fear to enlarge the Constitution with the first 10 amend- 
ments. 

Now, it is rather singular to me, Dean Fordham, that so little store 
has been placed upon the fact that only within the last 10 years have 
we come into a completely new world orbit in the sense that the United 
Nations, with its component commissions and agencies, has been be- 
queathed rather large powers, and what is before us here in the form 
of the Bricker resolution is, in my judgment, a very natural fear as to 
concentration of power, not only here, but even abroad, that will have 
an internal impact. 

You say there is no record of having cut across the rights protected 
by the first 10 amendments. What is before us is something prospec- 
tive in nature. We are looking down the road a little, because the 
eager beavers are working in that field. They are working very 
assiduously, and 10 years is not a long time in the life of a nation or 
in the life of mankind, and we are seeking to anticipate what is going 
to happen rather than what has happened, because the full impact 
will doubtless come at a later date. 

Dean Forpuam. Might I add an observation to that, sir? 

Senator Dirksen. Yes, indeed. 

Dean Forpuam. I appreciate that people are concerned about these 
risks. 

Senator Dirksen. Do you agree that they are concerned ? 

Dean Forpuam. Yes; [ agree that people are concerned. 

Senator Dirksen. Everywhere. 

Dean Forpuam. And there are risks. But my point is, Senator, 
that that cuts both ways, that you are faced with the fact that life is 
much more interdependent. We do not stand in isolation by our- 
selves in this affair. The hydrogen bomb and what not, have made 
the world very small. 

These things involve human cooperation that cuts across national 
lines, so that these very risks, it seems to me, make it unwise for us to 
limit our freedom of action, recognizing that there are grave responsi-. 
bilities in the proper exercise of that freedom. 

Senator Dirksen. Is there an implication in your observation that 
because of the so-called interdependence in the world today, that at 
some point we must surrender some of our sovereignty for the well 
being of the larger world domain ? 

Dean Forpuam. That may be, Senator. I would speak only for 
myself on that. 

Senator Dirksen. You do subscribe to that? 

Dean Forpuam. I subscribe to the proposition that the occasion may 
come when that may be desirable. 

Senator Dirksen. Would it have your approval if it seemed neces- 
sary in the interests of the world picture? 

Dean Forpuam. Consistently with what I conceive to be American 
interests; yes. 

Senator Dirxsen, I think, Dean, that is all. We thank you for 
your presentation. 
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Mr. Smiruny. May I ask another question, Senator ? 

Senator Dirksen. Yes. 

Mr. Smirney. Dean Fordham, I do have two more questions, and 
with your indulgence and that of Senator Dirksen I would like to 
put them to you. 

Dean Forpuam. Yes, sir. 

Mr. Smirnny. Under section 2, as you read that section, do you 
believe that it would permit the implementation of a treaty or other 
international agreement by legislation enacted prior to the adoption of 
the international agreement ? 

Dean Forpuam. That is a very difficult question, Mr. Smithey. As 
I understand this section 2, it is designed to involve the step of, first, 
negotiation by the President and then ratification by the Senate and 
then legislation afterward. That is the way I read it. Now, I do 
not read it that way in the sense that I think that that is completely 
clear. I do not exclude the possibility that it might be interpreted 
the other way. But that is the way I personally interpr et it. 

Mr. Smirury. Now, what would be the application of a treaty rati- 
fied by the Senate of the United States which merely stated what was 
already the law of the United States by prior legislation? Take, for 
instance, one of the ILO conventions, if one of those were adopted. 

Dean Forpuam. Well 

Mr. Smirney. It would still be effective, would it not ? 

Dean Forpuam. Surely. It is still the law of the United States. 

Mr. Smrruey. But the treaty would not affect it, would it? 

Dean Forpuam. That is right; yes. 

Mr. Srey. Then would not the situation be the same if prior 
legislation were enacted and were on the statute books when the treaty 
was adopted ? 

Dean Forpuam. That might be. But that is only a part of the 
total picture. Under the present Constitution a treaty may over- 
ride State law in an area where Congress does not have legislative 
power to act independently. 

Mr. SmirHey. Would it be possible under your interpretation of 
this section for the Congress to authorize the President to make an 





international agreement and provide in that authorization that it 


shall be effective as internal law in the United States when made? 

Dean ForpHam. Excuse me. Would you restate that? Iam sorry. 

Mr. Smrruey. I will be glad to. Would it be possible, under this 
section 2, for the Congress of the United States to enact legislation 
authorizing the President to enter into an executive agreement which 
stated that the executive agreement would be valid when entered into 
by the President, and still satisfy the terms of this section 2? 

Dean ForpHam. Well, I think that Congress can do that, anyway, 
so far as matters like the reciprocal trade arrangements are concerned. 

Mr. Surrney. They can do it now? 

Dean Forpuam. Yes; they can do it now. 

Mr. Smrruey. And they could do it after this amendment were 
adopted, if it were adopted? I put that in the form of a question, and 
not a statement. 

Dean Forpuam. I suppose they could, with respect to something 
like the reciprocal trade. 

Mr. Suirnry. Now, earlier when we were discussing your ideas 
about what presently conflicted with the Constitution, I gathered 
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that finally we resolved it to the fact that ultimately what conflicts 
with the Constitution must be decided on a case-by-case basis, by 
the Supreme Court of the United States: is that correct? Was that 
the substance of your answer 4 

Dean Forpuam. That would be the ultimate authority if it came 
to that; yes. Quite commonly, those questions are considered at the 
political level, where litigation is not actually brought and people 
hi ave to reach a conclusion. 

Mr. Smrruey. All right. If an amendment were adopted which 
says that the provision of a treaty or other international agreement 
which conflicts with this Constitution shall not be of any force or 
effect, the situation would remain the same; it would still be decided 
on a case-by-case basis as to what conflicted with the Constitution ; 
correct ¢ 

Dean Forpuam. Excuse me, sir. 

Mr. Smirney. | said, if a provision were placed in the Constitu- 
tion which said that a provision of a treaty or other international 
agreement which conflicts with this Constitution shall not be of any 
force or effect, whether a given treaty did in fact conflict with the 
Constitution would still have to be decided on a case- by-case basis, 
which is what you have said earlier in your statement; is it not? 

Dean ForpHam. Yes; that is right. 

Mr. Surrury. Then the situ: ition is unchanged ? 

Dean ForpHam. Oh, yes. It ischanged. It might be changed. 

Mr. Smirnry. Why ? 

Dean ForpHAm. Because in the first place that does not obviate the 
proposition that this is superfluous, the declaration. Your point does 
not obviate the proposition that the declaration is superfluous, because 
at present, if there is a conflict it has got to be resolved, and under 
my view the Constitution would prevail, so that at most under your 
question it is just a question of reiterating what already is, and is 
declaratory. 

Senator Dirksen. Dean Fordham, what you mean is that the Con- 
stitution would prev vail if the court said it prevailed. 


Dean Forpuam. That would be true in either case, for that mat- 
ter—— 


Senator Dirksen. Yes. 

Dean ForpHam. Because there has got to be somebody to say finally, 
and we have our own system of judici ial review, where the Court says 
finally. 

Senator Dirksen. I have consistently made two observations with 
respect to that. The first one is the rather interesting words that 
Finley Peter Dunne put in the mouth of his whimsical character, Mr. 
Dooley, when he said, “The Supreme Court follows the election 
returns.” 

The second one is that in the face of an unbroken line of consistent 
decisions for 100 years in the submerged lands controversy, the 
Supreme Court out of a clear sky took a different view from all the 
predecessor judges at State and Federal levels for a period of almost 
a century. 

Dean Forpuam. Senator, if you do not have faith in the Court on 


that, you would not necessarily ‘have any faith in them in interpreting 
this declaration. 
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_ Senator Dirksen. Is it a question of faith or is it a question of look- 
ing at the record and noting that what the Supreme Court has said 
before does not mean that it is going to say it again? 

Dean Forpuam. As a general proposition, I agree to that. 

Senator Dirksen. Very well. 

Mr. Smiruey. That is all the questions I have, Mr. Chairman. 

Dean Forpuam. May I add this point, sir? 

Senator Dirksen. Yes. 

Dean Forpuam. In connection with the question you put to me, as 
to whether or not I might approve of some surrender of sovereignty, 
I did not say on what saiblend, Any substantial surrender of Ameri- 
can sovereignty I would prefer to have done by constitutional amend- 
ment, but I would like to add that in a working sense, almost any 
treaty arrangement that you enter into involves some limitation of 
your freedom of action. 

In that sense, in that working sense, that involves a curtailment of 
your sovereignty. 

Senator Bricker. You mean internally? 

Dean ForpHam. What I mean by that, Senator, is that where you 
have entereed into a treaty, for example, like the migratory bird thing, 
within the framework of that treaty, you have, so long as you are 
abiding by that contract, restricted your freedom of action. 

Senator Bricker. Domestically ? 

Dean Forpuam. Domestically. 

Senator Bricker. Mr. Chairman, may I ask this question, too? 

Senator Dirksen. Yes, Senator. 

Senator Bricker. What other field outside of migratory birds do 
you conceive where there is a limitation of domestic authority, or 
ought to be? 

Dean Forpuam. Let me say this, that that does not mean that you 
cannot violate a treaty, if you thought that the situation was serious 
enough. I do not recommend the violation of a treaty obligation. 

Senator Bricker. What do you mean by a violation ¢ 

Dean ForpHam. What I mean by that is, so far as the effect of it-on 
internal law is concerned. If we decided that there was a justification 
for it, we could terminate that. 

Senator Bricker. By act of Congress? 

Dean Forpuam. By act of Congress we could terminate it. But as 
a practical matter all I meant to say was that, as a practical matter, 
in any treaty arrangement you enter into, you circumscribe—— 

Senator Bricker. You do not mean “violate.” You mean “nullify.” 

Dean ForpuAm. I think, Senator, that you would be violating a 
treaty obligation if you withdrew the effectuation of it. 

Senator Bricker. Now, in what other field, then, do you think there 
ought to be treaty power to change or modify, amend or limit domes- 
tic jurisdiction outside of the migratory bird field? 

Dean Fornpuam. That isa broad question. I would say broadly—— 

Senator Brioxer. Any field? 

Dean Forpuam. I would say broadly in any matter that is appro- 
priate for international negotiation. 

Senator Bricker. For instance—— 

Dean Forpuam. Well, for example, matters involving extradition. 

Senator Bricker. That is a national matter now, of course; the 
power of the President, by the cases. 
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Dean ForpHam. What about extraditing American citizens charged 
with a crime in some other country, a citizen of Ohio or Iowa, for 
example? 

Senator Bricker. Should they be tried in this country under our 
Constitution ¢ 

Dean Forpnam. I know. But he is charged with a crime in Europe 
where he was at the time the crime was committed, and he comes back. 

Senator Bricker. Do you think that ought to be changed by treaty ? 

Dean Forpuam. I do not say it ought to be changed, but I say that 
our Government has the power to make a treaty which would permit 
his extradition. 

Senator Bricker. He has the power to do it, anyway. 

Dean ForpHam. You mean the President could do it independently 
of a treaty? 

Senator Bricker. Yes, that is my question. 

Dean ForpHam. That the President has that power independently 
of atreaty? Iwas not aware that he did. 

Senator Bricker. Now, in what other field, then, do you think that 
domestic law should be submitted to treaty authority ? 

Senator Dirksen. Senator, before you go into that, let me direct 
your attention to the fact 

Senator Bricker. I am sorry I was not here during the presentation. 

Senator Dirksen. I know. But this is a matter that you may want 
to take under consideration. 

We have an extradition treaty with Canada. Some of the Cana- 
dians, in league with certain people in this country, have flooded us 
with generous amounts of bogus uranium stock, and it is estimated 
that probably it runs into the millions. The Securities and Exchange 
Commission and the Department of Commerce have worked on it. 
They could try our defendants, all right, but in order to try them and 
convict them, they have to bring all of them into the picture. Yet, 
two of them went before a court in Montreal and the judge refused to 
see them extradited, and frankly made a Dominion case out of it, and 
it is being represented now to the Parliament in Ottawa, and it is of 
such importance that our Department of Justice and the Securities 
and Exchange Commission and others are pursuing it with great vigor. 

But it was a superior judge in a court in Montreal who virtually 
said, “Notwithstanding an extradition treaty, here are two Canadian 
citizens, and since the matter has been presented to me, I refuse to 
order their extradition.” 

That is a rather interesting sidelight on what is before us at the 
present time. 

Excuse me for the intrusion. 

Senator Bricker. Yes. I apologize, because I had a date back 
home. 

What other field do you suggest outside of extradition and migra- 
tory birds where there ought to be authority by treaty to modify 
domestic law ? 

Dean Forpuam. In the traditional treaties, Mr. Bricker, friendship, 
navigation, and commerce, where you are working out a pattern of 
reciprocal favors, or, rather, reciprocal favored treatment, with some 
other country, say, France, you would override, done by your treaty 
in this country in behalf of French nationals, the law of a State, for 
example, with respect to inheritance or with respect to the rights to 
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own property, and that sort of thing. Those are conspicuous examples. 
I could not offhand recite them all. 

Senator Bricker. I was just wondering in what field you thought 
we ought to modify domestic law or constitutional authority by treaty. 

Dean Forpuam. I am not saying, Senator, that I think any par- 
ticular treaty is desirable. I am simply talking about power. 

Senator Bricker. I know. I am talking about power in the fields 
in which it ought to be applied. 

Dean Forpuam. But as to those things, all down our history we 
have considered them desirable, and that the power exists, and I see no 
reason to depart from that, things of that sort. 

Senator Bricker. In other words, you would make law on the na- 
tional scale within the States by a treaty, regardless of what Congress 
has done about it ? 

Dean Forppam. Of course, as to that, Congress does not ordinarily 
act on a matter of that sort; Congress does not have power ordinarily 
to act on it, with respect to whether or not a Frenchman can own 
property in Ohio. 

Senator Bricker. You do not think that the Congress has any 
authority in that field at all? 

Dean Forpuam. It has to have something to do with the delegated 
powers of Congress. If Congress has power under the “necessary 
and proper” clause to implement a treaty 

Senator Bricker. You do not think they have that power without 
the power given them by treaty ? 

Dean Forpuam. They do not ordinarily have the power to control 
the inheritance of property in a statement, or whether or not an alien 
can take title by conveyance. 

Senator Bricker. In the absence of treaty ? 

Dean Forpnam. In the case of a treaty, under the “necessary and 
proper” clause, they might enact some legislation to implement it. 

Senator Bricker. You think they ought to have that power over 
the States ? 

Dean Forpuam. I think the way it stands right now, under the 
Constitution, the interpretation is fine. 

Senator Bricker. Why, then, have most of the treaties been entered 
into with respect to those matters which have honored the rights of 
the States? 

Dean ForpHam. Which have honored them ? 

Senator Bricker. Honored the rights of the States. 

Dean Forpnam. I do not think that the two are inconsistent, Sen- 
ator. We very commonly make these treaties of the sort I am talking 
about. The Senate ratified a number of them the summer before last. 

Senator Bricker. There is one treaty in particular I want to ask 
you about that I had in mind at the present time. That is the treaty 
with Israel with regard to the right of their nationals to practice 
law and medicine in this country, and the other nations as well. The 
Senate saw fit to put a reservation in that treaty. Had they not done 
so, in your judgment, then, the rights of the States to limit the practice 
of law and medicine and the other professions requiring them to be 
citizens would have been wiped out? 

Dean Forpuam. I think that the treaty would have been effective; 
yes. 
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Senator Bricker. You think it should have been? 

Dean Forpuam. I think as a matter of constitutional law it would 
have been effective. 

Senator Bricker. Do you think it should be? 

Dean Forpuam. I have no mature judgment on that. That is a 
question of the wisdom of a particular an The Senate thought 
it was unwise, and that may very well be. I have no mature opinion 
on that. 

Senator Bricker. But you want the power retained ? 

Dean Forpuam. But the power—I think the power is there and 
should be, but that it simply should be exercised wisely. 

Senator Bricker. I think that is all. 

Senator Dirksen. Dean Fordham, we thank you for your interest- 
ing observations and we are delighted that you have honored us with 
a visit. 

Dean Forpuam. Thank you for the privilege of being here. 

Senator Dirksen. Tomorrow the witnesses will be the Honorable 
Jacob Javits, attorney general for the State of New York; Mrs. Robert 
A. Murray, Vigilant Women for the Bricker Amendment; Mr. George 
P. Delaney, international representative, American Federation of 
Labor; Mr. Leander H. Perez, district attorney, Plaquemines-St. 
Bernard District, Louisiana; and Mr. George Finch, a member of the 
Peace and Law Committee. 

I suppose we will not get around to Mr. Finch until tomorrow 
afternoon. 

Mr. Smiruey. That is likely. 

Senator Dirksen. Now, I suppose there are some things for the 
record that we will take at this time. 

Mr. Smirney. Yes, sir. These two statements, because they were 
submitted by members of the committee represented by Dean Ford- 
ham, I think should follow his statement. 

One is the statement of Frederick C. McKee, of Pittsburgh, Pa., and 
the other is the statement of Arthur H. Dean, of New York City. 

(The statements referred to are as follows :) 


STATEMENT OF FREDERICK C. MCKEE AGAINST SENATE JOINT RESOLUTION 1 


If Senate Joint Resolution 1 were adopted, the conduct of our foreign affairs 
would be handicapped by much of the impotence and chaos which existed between 
the end of the Revolutionary War and the adoption of the Constitution. 

The treaty with Great Britain terminating the Revolutionary War provided 
among other things that no reprisals were to be taken against the Tories, but 
various of the Thirteen Colonies nullified this action of the Continental Congress. 
The British refused to evacuate certain forts in the West and there was danger 
of war breaking out again. 

Speaking of this period, Bemis in A Diplomatic History of the United States 
says, “Abortive negotiations with other powers, notably Austria and Denmark, 
failed because the growing ineptitude and powerlessness of the Confederation 
to enforce its treaties against the 13 component States convinced foreign nations 
that the Continental Congress had ceased to be a responsible body and that the 
United States itself might cease to be a nation.” 

The farsighted framers of the Constitution recognized that the new Nation 
must be able to speak with one voice in foreign affairs and could not negotiate 
treaties successfully if foreign nations were uncertain as to whether or not 
treaties might later be nullified by the action of individual States. They accord- 
ingly delegated the treaty power to the President, subject to approval by two- 
thirds of the Senate in which each State had two representatives. A proposal 
by Gouverneur Morris, similar to Senate Joint Resolution 1, that no treaty shall 
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be binding on the States which is not ratified by a law, was thoroughly debated 
and rejected. 

While Senate Joint Resolution 1 provides in section 1 that a treaty which con- 
flicts with the Constitution shall not be of any effect, it would destroy in section 
2 one of the most basic provisions of the Constitution, namely, the delegation of 
treatymaking powers to the Federal Government, through the requirement that 
“a treaty shall only become effective as internal law through legislation valid 
in the absence of international agreement.” 

In the case, for example, of our numerous treaties of friendship, navigation, 
and commerce, a foreign nation could not tell whether such treaties could 
be mutually effective until they had been tested in each of the 48 States, which 
might require years. 

In an age when it took 30 days to cross the Atlantic, the framers of the Con- 
stitution had the foresight to realize that effective Federal treatymaking power 
was essential to the survival of the Nation. But today, at a time when bombers 
cross the Atlantic in 6 hours, when our 160 million people must have allies to 
oppose the 800 million under Communist control, and when we must maintain 
over 100 advance bases for defense in depth of American cities, it is proposed to 
Balkanize our treatymaking power to the point of impotence. 

It has been reported that in 1940 Hitler spent about $200 million to promote 
isolationism in this country. We know that the Communists are spending tre- 
mendous sums to promote neutralism and nationalism in Europe. It has been 
reported that in West Germany, the Communists are only spending about 5 
percent of their funds to secure new recruits for the Communist Party and the 
other 95 percent is being spent through some 170 front organizations to promote 
neutralism, nationalism, or neo-nazism. 

It is surprising that the patriotic proponents of Senate Joint Resolution 1 
eannot see that its proposals to render more difficult the making of international 
agreements against Communist aggression would unintentionally assist the Com- 
munists in their efforts to divide the West. 

Winston Churchill said that there were at least six times that Hitler could 
have been stopped short of a world war. The passage of Senate Joint Resolu- 
tion 1 could be as disastrous in its long term effects as the enactment of the so- 
ealled Neutrality Act in 1935, which gave Hitler his first major “green light.” 
President Franklin D. Roosevelt later said to a friend that his signing of the 
Neutrality Act was one of the two greatest mistakes he had ever made. 

About July 10, 1939, a resolution to repeal the arms embargo provisions of 
the Neutrality Act was defeated by a 12 to 11 Senate committee vote. It is 
more than a coincidence that 3 weeks later Hitler made his deal with Stalin and 
6 weeks later he was in Poland; for he believed that Britain and France would 
never receive arms from the United States. Hitler was almost correct in this 
appraisal, for had it not been for the repeal of the arms embargo in November 
1940, the United States would have been left alone to face the Axis as, even 
after purchasing American planes, Britain had no air reserve left at the height 
of the blitz on September 15, 1940. 

I have great sympathy with those who support Senate Joint Resolution 1 in 
the belief that it would have prevented the Yalta Agreement for I was chair- 
man of the Committee to Defend America by aiding anti-Communist China. But 
it is apparent that President Roosevelt could have entered into such an agree- 
ment through his powers as Commander in Chief of the Armed Forces, even if 
there had been a complete prohibition against any Executive agreements. While 
the effects of the Yalta Agreement were serious, China could still have been saved 
from Communist aggression if military equipment had not been withheld from 
our Nationalist ally at critical periods. 

Executive agreements are as essential to the prompt and efficient adminis- 
tration of government as they are to the administration of any corporation. 
While the president of a corporation should present any major agreement with 
an outside organization to the board of directors for approval, the conduct of 
business should not be delayed by a requirement that every minor transaction 
be submitted to the board for approval or review. 

Senate Joint Resolution 1 would upset the balance of power between the execu- 
tive, the legislative, and the judiciary branches of government which is one of 
the cornerstones of the Constitution and which has saved us from many of the 
troubles which plague France. There is no substitute for wisdom in an execu- 
tive and any attempt by statute to so tightly tie the hands of an unwise execu- 
tive that he cannot do unwise things would of necessity so handicap a good 
executive that he would be ineffective. Furthermore, a requirement of “dupli- 
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cate” implementing legislation, to say nothing of approval or review of executive 
agreements would greatly increase a legislative load that is already too bur- 
densome, 

Some of the supporters of Senate Joint Resolution 1, in trying to frighten us 
by deducing dire possibilities from the relatively few Supreme Court cases which 
they claim justify their position, such as Missouri v. Holland, again reveal their 
surprising lack of a sense of proportion. Apparently in their opinion, it is 
of more importance that an irresponsible hunter in Missouri should not be 
deprived of the opportunity of shooting migratory ducks than that the Federal 
Government should have the power to promptly and effectively conclude agree- 
ments with other nations to protect valuable wildlife or even our own security. 

Human progress has resulted to a considerable extent from an exchange of 
certain kinds of personal freedom or license for other more important kinds of 
freedom. Primitive man was originally a complete individualist except perhaps 
as regards his immediate family. He discovered, however, that it was necessary 
to band together in tribes, giving up some of his completely uninhibited personal 
freedom for the more important freedoms of greater security and a more certain 
supply of food. 

Some supporters of Senate Joint Resolution 1 apparently fail to realize that 
although the United States is strong industrially, its population represents less 
than 6 percent of the people in the world, it must import 65 strategic materials 
and it must maintain over 100 airbases in many foreign countries for defense 
in depth of American cities and the possibility of retaliation. They apparently 
forget that any agreement for security must be cooperative involving mutual 
concessions, responsibilities, and sometimes definite limitations on personal free- 
dom of action in exchange for greater possibilities of self-preservation. 

In arguing for Senate Joint Resolution 1, some express the fear that Congress 
might be pressured or stampeded into adopting certain unwise proposals which 
have been made in the United Nations and some of its affiliates. This is an un- 
justified reflection on the intelligence of Congress which has a remarkable record 
for constructive legislation and each year rejects a large number of unwise pro- 
posals of all types. 

Some extreme supporters of Senate Joint Resolution 1 even indicate that they 
would like to do away with the United Nations. While the United Nations has 
serious shortcomings it has been a forum in which the majority of the nations 
of the world have been gradually educated to the ruthless hypocracy of the 
Communists, in spite of the Nehrus. It is significant that not one Russian pro- 
posal to which the United States objected has ever been passed by the United 
Nations. Various constructive decisions have been carried out under U. N. 
sponsorship which might have been difficult to defend against Communist charges 
of imperialism or colonialism if undertaken by unilateral action of the United 
States. The United States should not permit Communist China or any additional 
satellites to be admitted to the U. N. 

Senate Joint Resolution 1 is unnecessary because the Supreme Court has re- 
peatedly reiterated that the treaty power is limited by the Constitution (Pre- 
vost v. Greneauxv, Doe v. Braden, etc.). 

Senate Joint Resolution 1 is dangerous because it would be interpreted by our 
allies and potential allies as an indication that the United States was withdraw- 
ing from world leadership in a reversion to the blind isolationism of the thirties 
and that they had better make such deal with the Communists as they could. 

While we must always refuse to compromise our principles and as George 
Washington said, “We must raise a standard to which the wise and just may 
repair,” we cannot ultimately survive alone. In the words of one of the signers 
of the Declaration of Independence, “We must hang together or we will hang 
separately.” 


STATEMENT OF ARTHUR H. DEAN 


Mr. Chairman and other members of the subcommittee, my name is Arthur 
H. Dean. I am a member of the New York bar, and am submitting this state- 
ment solely on my own behalf as a lawyer and citizen. 

My views in respect of constitutional amendments in respect of the treatyinak- 
ing power in general and Senate Joint Resolution 1 of the last Congress in par- 
ticular are set forth in my articles The Bricker Amendment and Authority Over 
Foreign Affairs, in the October 1953 issue of Foreign Affairs, and Amending the 
Treaty Power, appearing in the July 1954 issue of the Stanford Law Review. I 
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appreciate very much this opportunity to express directly to the committee my 
views on Senate Joint Resolution 1 of the 84th Congress. 

The power to formulate and execute this country’s foreign policy was inten- 
tionally concentrated by the Founding Fathers in the Federal Government, par- 
ticularly in the President and Senate. I oppose Senate Joint Resolution 1 because 
in my opinion its specific provisions are in sum a proposal radically to shift this 
constitutional ordering of authority over foreign relations by augmenting the 
powers of Congresss as a whole and requiring the necessary participation of the 
States for the execution of foreign policy in certain areas. 

Let me say at the outset that I have the greatest personal and professional 
respect for the senior Senator from Ohio. He has been both an able governor 
and a distinguished Member of the Senate. Some of my close personal friends, 
such as Frank Holman and Vermont Hatch have been very actively supporting 
Senator Bricker’s proposed amendment. Both they and he have expressed pre- 
cise and cogent arguments worthy of every respect in favor of the proposed 
amendment and I can understand, though I do not agree, with their concern in 
respect of the treatymaking power. 

What I have to say is in no respect intended to cast any aspersions on the 
sincerity of purpose of those supporting the amendment, but simply to indicate 
why I, as both a lawyer and a citizen, strongly oppose its adoption. 

Before passing to a technical analysis of the various provisions of Senate Joint 
Resolution 1, let me emphasize one fact which I feel is of central importance and 
should always condition our thinking on questions of constitutional amendment 
in respect of the treaty power: The treaty power was long and profoundly con- 
sidered by the Founding Fathers. 

I do not here propose to review the extensive debates on the treaty power in 
the Constitutional Convention of 1787 and in the State conventions or the public 
discussion carried on in the press and by the pamphleteers during those creative 
years. However, let me refer briefly to certain of the statements in The Feder- 
alist which have been particularly revealing to me. 

Of particular pertinence in view of the proposal in section 2 of Senate Joint 
Resolution 1 that only through legislation shall an international agreement 
become effective as internal law is the following statement of John Jay in The 
Federalist, No. 64: 

“Thus we see that the Constitution provides that our negotiations for treaties 
shall have every advantage which can be derived from talents, information, in- 
tegrity, and deliberate investigations, on the one hand, and from secrecy and 
despatch on the other. 

“But to this plan, as to most others that have ever appeared, objections are 
contrived and urged. 

“Some are displeased with it, not on account of any errors or defects in it, but 
because, as the treaties, when made, are to have the force of laws, they should be 
made only by men invested with legislative authority. These gentlemen seem not 
to consider that the judgments of our courts, and the commissions constitutionally 
given by our governor, are as valid and as binding on all persons whom they 
concern, as the laws passed by our legislature. All constitutional acts of power, 
whether in the executive or in the judicial department, have as much legal 
validity and obligation as if they proceeded from the legislature; and there- 
fore, whatever name be given to the power of making treaties, or however 
obligatory they may be when made, certain it is, that the people may, with much 
propriety, commit the power to a distinct body from the legislature, the executive, 
or the judicial. It surely does not follow, that because they have given the power 
of making laws to the legislature, that therefore they should likewise give them 
power to do every other act of sovereignty by which the citizens are to be bound 
and affected.” 

Let me cite also part of James Madison’s justification in The Federalist, No. 44, 
for the supremacy of treaties over the constitution or laws of the States, wherein 
he refers to what would happen if State constitutions could override treaties: 

“In the third place, as the constitutions of the States differ much from each 
other, it might happen that a treaty or national law, of great and equal im- 
portance to the States, would interfere with some and not with other constitu- 
tions, and would consequently be valid in some of the States, at the same time 
that it would. have no effect in others. 

“In fine, the world would have seen, for the first time, a system of government 
founded on an inversion of the fundamental principles of all -government; it 
would have seen the authority of the whole society everywhere subordinate to 
the authority of the parts; it would have seen a monster, in which the head was 
under the direction of the members.” 
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Many of the supporters of additional constitutional limitations on the treaty 
power assert that, while the Founding Fathers may in fact have discussed the 
treaty power at length, many of them viewed it as very narrow in scope, citing 
as their principal authority for this position Jefferson’s Manual of Parliamentary 
nae Yet Jefferson, when serving as Secretary of State, advised Washing- 
ton that— 

“The transaction of business with foreign nations is executive altogether; 
it belongs, then, to the head of that department, except as to such portions of it 
as are specially submitted to the Senate.” * 

Moreover, immediately prior to the Constitutional Convention, Jefferson had 
written to Madison as follows: 

“To make us one nation as to foreign concerns, and keep us distinct in domestic 
ones, gives the outline of the proper division of power between the general and 
particular governments.” ” 


Dumas Malone in commenting on Jefferson’s views on the new Constitution 
states: 

“Jefferson had repeatedly expressed his desire to unite the Republic in foreign 
matters and in control of commerce, and he was so satisfied with the constitu- 
tional provisions in these respects that he did not even bother to discuss them.” * 

Following this brief excursion into history, let me take up in detail the three 
substantive sections of Senate Joint Resolution 1. 


I 
SECTION 1 


Section 1 of Senate Joint Resolution 1 provides that “A provision of a treaty 
or other international agreement which conflicts with this Constitution, or which 
is not made in pursuance thereof, shall not be the supreme law of the land nor 
be of any force or effect.” 

The provision that no treaty or other international agreement which conflicts 
with the Constitution shall be of any force or effect is merely declaratory of 
existing law. 

A strikingly similar proposal for an amendment to the Constitution was made 
in 1788 by the North Carolina State convention when it recommended that the 
Constitution not be ratified by North Carolina until it had been amended to 
include a bill of rights and certain other amendments including the following: 
‘nor shall any treaty be valid which is contradictory to the Constitution of the 
United States.’* North Carolina subsequently ratified the Constitution on 
November 21, 1789, even though the First Congress had not regarded it as neces- 
sary to include this provision with respect to treaties in the amendments sub- 
mitted to the State legislatures for ratification on September 25, 1789. 

Probably the greatest force behind the amendment proposals in the past year or 
two has been the mistaken but widespread belief that treaties conflicting with 
the Constitution have overridden it, that the Supreme Court has allowed or is in 
serious danger of allowing the Constitution to—in effect—be amended by treaty 
instead of by the regular amending process. And yet, the possibility of such 
amendment by treaty has certainly never been admitted by the Supreme Court. 

Indeed, on many occasions the Supreme Court has said, although it has not 
had occasion expressly so to hold, that no treaty could amend or override the 
Constitution.” Two of those statements are classics of their kind. The first is 
the clear and confident declaration by Mr. Justice Field of California in Geofroy 
v. Riggs: 

“It would not be contended that it [the treaty power] extends so far as to 
authorize what the Constitution forbids, or a change in the character of the 
yovernment or in that of one of the States, or a cession of any portion of the 
territory of the latter, without its consent.” ° 


1 Opinion of Jefferson on Powers of the Senate (April 24, 1790), 5 Writings of Thomas 
Jefferson, 161 (Ford ed. 1895) 


ween to Madison, 1786. ‘ Quoted in Malone, Jefferson and the Rights of Man, 161 
1 


3? Malone, op. cit. at 174 

«4 Elliot’s Debates, 246 (1876). 

SE. g., United States v. Minnesota (270 U. S. 181, 207-208 (1926)) ; Downes v. Bidwell 
(182 U. 8. 244, 344 (1901)); a v. Riggs (133 U. S. 258, 267 (1890));: Brown v. 


isan (19 How. 183, 197 (U. S. 1856)) ; Doe v. Braden (i6 How. 635, 657 (U. S. 
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Second is the eloquent passage from the pen of Mr. Justice (later Chief 
Justice) White of Louisiana in the case of Downes v. Bidwell, where he indicated 
that to him any holding that a treaty could override the Constitution would be a 
clear violation of his oath to support the Constitution. He said: 

“I cannot conceive how it can be held that pledges made to an alien people 
can be treated as more sacred than is that great pledge given by every member 
of every department of the Government of the United States to support and 
defend the Constitution.” * 

In the early days of this Republic John C. Calhoun of South Carolina, whose 
record of opposition to Federal aggrandizement has remained second to none, 
expressed his satisfaction with existing constitutional limitations on the treaty- 
making power. 

“The enumeration of legislative powers in the Constitution has relation then, 
not to the treaty power, but to the powers of the State. In our relation to the 
rest of the world the case is reversed. Here the State disappears. Divided 
within, we present the exterior of undivided sovereignty. The wisdom of the 
Constitution appears conspicuous. When enumeration was needed, there we find 
the powers enumerated and exactly defined ; when not, we do not find what would 
be vain and pernicious. Whatever, then, concerns our foreign relations; what- 
ever requires the consent of another nation, belongs to the treaty power; can 
only be regulated by it; and it is competent to regulate all such subjects; pro- 
vided, and here are its true limits such regulations are not inconsistent with the 
Constitution. If so they are void. No treaty can alter the fabric of our Govern- 
ment, nor can it do that which the Constitution has expressly forbade to be 
done; nor can it do that differently which is directed to be done in a given mode, 
and all other modes prohibited.” * 

The whole history of our form of government is such that it is inconceivable 
that the Supreme Court would ever permit constitutional amendment by treaty. 
Such amendment by treaty—revocable presumably by the usual means of term- 
inating treaties—would effectively have to overthrow the philosophy enunicated 
by Chief Justice Marshall in Marbury v. Madison.’ As he clearly there estab- 
lished with respect to legislative acts, our constitutional form of government 
is bottomed upon the supremacy of the Constitution over any governmental act 
except a full amendment carried through by the exact amending route specified 
by the Constitution itself. 

But recently many proponents of the Bricker amendment, and indeed some 
commentators as well, have gone as far as to state that the Supreme Court has 
actually held a treaty to be able to override the Constitution, citing as the 
principal authority for this proposition the case of Missouri v. Holland,” decided 
in 1920, which is asserted to have “swept aside’ ’the previous judicial decisions.” 

The facts in Missouri v. Holland were that after several lower Federal courts 
had held a Federal statute regulating the shooting of migratory birds to be un- 
constitutional on the ground that such regulation of wildlife was not within 
the specifically enumerated powers delegated to Congress, the United States and 
the United Kingdom (acting for Canada) entered into a treaty providing for 
reciprocal legislation establishing specified closed seasons for migratory birds. 
When Holland, a United States game warden, sought to enforce the implementing 
statute, Missouri sued to enjoin him from doing so on the ground that the act 
was an unconstitutional interference with rights reserved to the States by the 
tenth amendment, which provides that: 

“The powers not delegated to the United States by the Constitution nor pro- 
hibited by it to the States, are reserved to the States respectively, or to the 
people.” 

Mr. Justice Holmes, speaking for a majority of the Court, upheld the con- 
stitutionality of the treaty and statute on the basis that the treaty was within 
the treatymaking power specifically delegated to the Federal Government by the 
Constitution, and that the implementing congressional statute was necessary and 
proper to execute an expressly delegated Federal power, and hence within 
Saas power under the “necessary and proper” clause which authorizes 

ongress : 

“To make all laws which shall be necessary and proper for carrying into Pxe- 
cution the foregoing Powers [the enumerated powers of Congress], and all other 





7182 U. S. 244, 344 (1901) (concerning opinion). 

® Quoted in Burdick, The Law of the American Constitution 77 (1922). 

*1 Cranch 137 (U. 8S. 1803). 

10 252 U. S. 416 (1920). 

4 Raymond Moley, The Danger and the Remedy, Newsweek, February 15, 1954, p. 104. 
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Powers vested by this Constitution in the Government of the United States or in 
any Department or Officer thereof. 

No question of the statute overriding or conflicting with the 10th amendment 
was involved: The 10th amendment by its express terms reserves to the States 
or the people only those powers not delegated to the United States nor pro- 
hibited to the States. The treaty power providing as it does that the President 
“shall have the power, by and with the consent of the Senate, to make treaties, 
provided two-thirds of the Senators present concur” and the “necessary and 
proper” power were both expressly delegated to the United States. Moreover, 
the treaty power was expressly prohibited to the States by the framers of the 
Constitution and by the States themselves in ratifying the Constitution. Hence, 
these two powers are not among the powers reserved to the States by the 10th 
amendment. 

With respect to the real as opposed to the fancied constitutional limits on 
the treaty power, Justice Holmes found that the migratory bird treaty did not 
contravene any constityticnal prohibitions and that the treaty dealt with a 
matter which “can be protected only by national action in concert with that 
of another power.” 

If in some future case the Supreme Court were to be convinced that today’s 
amenders viewed Missouri v. Holland as a case in which a treaty and treaty 
implementing congressional legislation were given effect despite the fact that 
they “conflicted” with the 10th amendment, the proposed provision that a treaty 
conflicting with the Constitution shall not be of any foree—might very well be 
taken as intended to reverse Missouri v. Holland, and to establish the 10th amend- 
ment as a limitation on the treaty power and Congress’ treaty-implementing 
power. If this came to pass, Congress’ power to enforce treaties would then be 
restricted to the legislative powers of Congress in the absence of a treaty. 
This would mean that in areas not falling within these powers of Congress, it 
would be necessary for the State legislatures to implement a treaty. This is 
exactly the effect that the so-called which clause of section 2 of Senate Joint 
Resolution 1 (with or without the “which’’) seeks explicitly. 

The easiest and surest way of avoiding subsequent judicial misinterpreta- 
tion of an amendment merely designed to declare and restate existing law is to 
refrain from making any amendment at all. Otherwise there is always tke 
danger that a court will strive to give some other meaning and effect to anything 
as important as an amendment to the Constitution. 

The provision in section 1 that treaties and executive agreements must be 
made “in pursuance” of the Constitution is even more likely to be construed 
as effecting a substantive change in the treatymaking power. Under the present 
language of the supremacy clause treaties made “under the authority of the 
United States” and laws “made in pursuance of” the Constitution are the law 
of the land along with the Constitution itself. 

The historical explanation for the difference in language was the intent of the 
Constitutional Convention to include within the supremacy-clause treaties, such 
as the Peace Treaty with Great Britain, entered into before the adoption of the 
Constitution. However, the introduction at this point of a provision that a 
treaty be made “in pursuance of” the Constitution might well be interpreted as 
requiring that a treaty deal only with fields over which Congress has power to 
legislate in the absence of a treaty. If so, it would reverse Missouri v. Holland 
and in effect reintroduce by the back door the “which” clause of section 2 and 
thus require State action in order to make many treaties internally effective. 

The provision that executive agreements must be made “in pursuance of” the 
Constitution introduces a still more troublesome question. It might be inter- 
preted, since there is no procedure specified in the Constitution for entering into 
executive agreements, as meaning pursuant to the treaty procedure stipulated in 
the “onstitution, that is, made by the President with the advice and consent of 
the Senate and the concurrence of two-thirds of the Senators present. This would 
destroy the distinction between executive agreements and treaties and require 
all international agreements to be submitted to the Senate. The devasating 
effect of any such requirement on the normal functioning of Government with its 
myriads of daily transactions is easy for you gentlemen to comprehend. 








364 TREATIES AND EXECUTIVE AGREEMENTS 


II 


SECTION 2 


1. Nonself-executing clause 


The first clause of section 2 providing that “A treaty or other internatinal 
agreement shall become effective as internal law in the United States only through 
legislation * * *” represents in part at least an attempt to afford additional 
protection against the adoption of unwise treaties by providing for participation 
by the House of Representatives in the implementation of all treaties. In view 
of the fact that no treaty may enter into force unless two-thirds of the Senators 
present have consented to its ratification, the added protection achieved, if any, 
would not seem to justify the delays and procedural problems attendant upon the 
automatic imposition of this second legislative step in all cases. If with respect to 
any given treaty, participation of the House of Representatives (in addition to 
that which would be necessary in any event if appropriations are required) is de- 
sired, a provision may be inserted in the treaty or the Senate may attach a 
reservation that the particular treaty in question shall not be self-executing. 

In advocating the application of section 2 to international agreements other 
than treaties, Senator Bricker and others have been particularly concerned by 
the implications of United States v. Pink.” 

Two principal questions which have been raised in the course of the current 
debate about the significance of the Pink case deserve some clarification. In 
the first place, it has been asserted that the Supreme Court in effect established 
the proposition that all executive agreements, whatever their nature might be, 
were to be given effect as the law of the land and as superior to any State law 
with which they might be in conflict. There is some justification for this read- 
ing of the opinion in view of the following language of the Court: 

“A treaty is a ‘law of the land’ under the supremacy clause (art. VI, cl. 2) of 

the Constitution. Such international compacts and agreements as the Litvinov 
assignment have a similar dignity.” “ 
However, it is by no means clear that the actual decision of the Court went so 
far. The Court also stressed the fact of concurrent recognition of the Soviet 
Government, and, as I read this case, the narrow holding of the Court is merely 
that an executive agreement accompanying an act of recognition will override 
State law. 

It is also worth noting that, although the Litvinov assignment was technically 
a Presidential agreement entered into by the President without specific author- 
ization from Congress, the policy which it embodied received tacit congressional 
sanction. Acting in anticipation of the realization of funds under the Litvinov 
assignment for the payment of claims of United States citizens against the 
Soviet Government, Congress had passed a joint resolution authorizing the 
appointment of a Commissioner to determine such claims—a legislative fact 
which the Supreme Court expressly noted in its opinion.* Thus, the assertion 
of the claims under the assignment was not quite as apt to example of executive 
free-wheeling as has often been asserted. 

The other principal aspect of the Supreme Court’s opinion which has recently 
been receiving renewed attention is the Court’s discussion of the fifth amendment 
in relation to the claims of the United States under the Litvinov assignment. 
I can not agree with those who assert that the Supreme Court in effect held 
that an executive agreement could override the fifth amendment. On the 
contrary, as I read the opinion it represents a clear indication that the Court 
regarded the fifth amendment as a limitation on the operation of executive 
agreements. However, it did not regard the Litvinov assignment as violating 
the fifth amendment. : 

In view of current misconceptions it is worth reviewing the Court’s discussion 
of this problem at some length. In the first place, the Court pointed out that 
all creditors whose claims arose out of dealings with the New York branch 
of the insurance company had been paid and that the only contest involved was 
between the United States and its citizens who had claims arising from other 
acts of the Russian Government, on the one hand, and foreign creditors of the 
Russian corporation, on the other. In the Court’s view, just as one of our States 
is not precluded by the 14th amendment from according priority to local creditors 
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as against creditors who are nationals of foreign countries and whose claims 
arose abroad— 


“by the same token the Federal Government is not barred by the fifth amend- 
ment from securing for itself and our nationals priorities against such creditors. 
* * * There is no constitutional reason why this Government need act as the 
collection agent for nationals of other countries when it takes steps to protect 
itself or its own nationals on external debts. There is no reason why it may 
not, through such devices as the Litvinov assignment, make itself and its 
nationals whole from assets here before it permits such assets to go abroad in 
satisfaction of claims of aliens made elsewhere and not incurred in connection 
with business conducted in this country. The fact that New York has marshaled 
the claims of the foreign creditors here involved and authorized their payment 
does not give them immunity from that general rule.’ * 

Now while one may perhaps quarrel with the Supreme Court’s view in the 
Pink case that giving effect to the Litvinov assignment for the benefit of the 
United States and its nationals did not violate the protection which the fifth 
amendment affords to aliens, it cannot be disputed that the Court clearly regarded 
the fifth amendment as a limitation on the operation of executive agreements. 

The Pink case is not authority for the proposition that all executive agree- 
ments, whatever their nature, are to be given effect as the law of the land. It 
is one thing to treat a Presidential executive agreement which is reasonably 
related to the President’s constitutional powers as Commander in Chief, his 
diplomatic power or his power to see that the laws be faithfully executed, as 
legally effective and not a nullity in any court proceeding in the United States 
in which it becomes involved. It is something else, however, to say that a 
Presidential executive agreement which could hardly be justified as an exercise 
by the President of his own constitutional powers and which is primarily legis- 
lative in purpose and effect, such as an executive agreement purporting to 
regulate the killing of cats or to protect civil rights, will be enforced as the 
law of the land. If it were, the principle recently reiterated by the Supreme 
Court in the steel seizure case,” that “The founders of this Nation entrusted 
the lawmaking power to the Congress alone in both good and bad times” would 
be a principle of narrower application than the language of the Constitution and 
the Court would suggest. 

Even if it were assumed, moreover, that the President did have the power to 
employ Presidential executive agreements for legislative purposes, this power 
would by no means be unrestricted. In the first place, such legislation would be 
subject to constitutional restraints as shown by the opinion in the Pink case 
where the Court clearly considered constitutional limitations as applicable 
though not violated by the particular agreement on the facts before it..7 Second, 
Congress would have the power to render the executive agreement inoperative 
in the United States by passing a subsequent statute. Moreover, unlike a treaty 
Which may override a prior act of Congress” (just as a subsequent act of Con- 
gress will override a treaty), an executive agreement is inoperative as law in 
area of congressional competence. This is the teaching of the Capps” case 
in which Chief Justice Parker, writing for the United States Court of Appeals 
for the Fourth Cireuit, in a very forceful opinion held that in the case of a 
conflict between a prior statute of the United States regulating interstate and 
foreign commerce and a subsequent executive agreement the prior statute would 
prevail. The Government began suit, claiming that Capps had imported potatoes 
from Canada to sell as seed potatoes (the import of which was not prohibited) 
but sold them instead for food purposes, thus violating a clause in the purchase 
contract and in an executive agreement between Canada and the United States, 
thereby forcing the United States to buy more potatoes under its price-support act, 
and hence suffer losses. Capps denied the potatoes went for food purposes, and 
argued that the executive agreement was unenforceable because in conflict with 
the price-support act. The Supreme Court affirmed on the ground that the 
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Government had failed to prove on trial that the potatoes were not used as 
seed potatoes, and accordingly did not pass on the enforceability of the execu- 
tive agreement. 

Thus, while Senator Bricker’s distaste for executive lawmaking through the 
instrumentality of executive agreements which are not authorized by or imple- 
mented by the Congress is understandable, the President’s power in that respect 
under the Constitution as it exists today is not as far-reaching as has beea 
urged, and I am confident that our courts can be relied upon to strike down any 
overreaching in this respect by the executive branch on a case-by-case basis. 

On the other hand, there are grounds for concern as to what effect the amend- 
ment would have on the practical operation of our Government. Such concern 
stems primarily from the ambiguity in the term “effective as internal law in the 
United States.” The term “internal law” is not defined in our constitutional 
jurisprudence. What does it mean? Would the courts regard even presidential 
agreements which were nonlegislative in character as nullities if they became 
indirectly involved in a lawsuit? This would violate the principle expressed in 
the Federalist, No. 64, that “[a]ll constitutional acts of power, whether in the 
executive or in the judicial department, have as much legal validity and obliga- 
tion as if they proceed from the legislature.”“ Would Government officials in the 
United States feel constrained not to carry out the terms of an executive agree- 
ment even though the necessary action itself was clearly within the scope of their 
constitutional authority? In time of crisis would we have governmental 
paralysis? 

More specifically, if we were again presented with a situation such as occurred 
at the Battle of Yorktown where a foreign ally, in that case France, was co- 
operating in joint operations on our soil against a common enemy, would the 
necessary agreements made with a foreign ally and its commanders in the field 
be ineffective unless implemented by Congress? What about the arrangements 
necessary for joint maneuvers with Canadian troops in Alaska in peacetime? 

What about the necessary immunities of friendly foreign forces from State 
laws such as those requiring motor-vehicle licenses, firearm permits, and the 
like? While it is true that under general principles of international law the for- 
eign armed forces would be entitled to certain immunities even in the absence of 
any specific agreements,” the amendment might have the paradoxical effect of 
making inoperative any agreements spelling out in detail the immunities to be 
granted. 

Or to take another example, the Korean Armistice Agreement, in its immediate 
effect, was clearly not internal law. Yet it is possible that it might be the issue 
in a case where a widow attempted to collect on a life-insurance policy, the 
collectibility of which depended on whether or not hostilities in Korea had 
formally ended when death occurred. If it were the issue and if no force or 
effect as internal law could be given to the armistice agreement unless Congress 
had also approved it, the insurance company might have a defense under the 
amendment which would not otherwise be available to it. 

What would be the effect of the amendment on the agreements customarily 
made at the time of the recognition of a new government with respect to use 
of the embassy buildings and bank accounts of the preceding government? 

The amendment might also create very serious problems for Congress. If 
an expansive interpretation of the inherently ambiguous term “internal law” 
were adopted, the amendment would require Congress to debate, discuss, and 
consider the implementation of an enormous number of technical and detailed 
agreements. Possibly, Congress could pass a blanket implementing statute 
with respect to past and future agreements within certain limited areas, but 
it is by no means clear that this would be legally sufficient under the words of 
the amendment. 

It is also possible that this amendment—though doubtless this would be con- 
trary to Senator Bricker’s wish and intent—might be interpreted to extend 
the legal status of executive agreements approved by Congress as opposed to 
treaties. The Pink case, even if broadly construed, does not go so far as to 
say that an executive agreement can operate as the law of the land unless it 
is within one of the President’s own powers, such as his power as Commander 
in Chief or his diplomatic power, or is authorized by or implements an act of 
Congress. Thus, it is not to be supposed that an executive agreement not within 
any of the President’s express powers or the powers of Congress could, even 
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where authorized or implemented by Congress, override State law in a situation 
where the subject matter affected was not, in the absence of a treaty, within 
the scope of Federal power. (An executive agreement implementing a treaty 
would, of course, be an exception.) There is no express holding on this question 
under the Constitution today, but under section 2 of the amendment it might 
easily be implied that an executive agreement dealing with a subject not within 
the scope of Presidential or Congressional power in the absence of a treaty 
would override State law. This would be an expansion of present limitations 
on the executive agreement-making power at the expense of the States. 

The restriction on executive agreements included in section 2 of the proposal 
does not deal with what has always seemed to me the most difficult aspect of 
the entire problem of constitutional control of international agreements, that 
of defining the respective areas in which a treaty, a congressional executive 
agreement, or a Presidential executive agreement, is the proper or indeed the 
only permissible form in which a given international understanding should 
be cast. To require that executive agreements, in order to be effective as in- 
ternal law, must be implemented by Congress would, of course, not insure that 
provisions of international agreements like those dealing with a purely foreign 
affairs matter, such as the Yalta arrangements regarding Manchuria and the 
satellite states in Europe, would be submitted to the Senate. Treaties and 
executive agreements are not wholly interchangeable. Nor can the President 
always legally avoid submitting a controversial agreement to the Senate by 
merely using the executive agreement route. But, as Senator Walter George 
pointed out on the floor of the Senate, there is no clear line of demarcation be- 
tween many treaties and executive agreements.” 

The most reasonable approach to this problem was that suggested by Secretary 
of State Dulles in his statement before prior subcommittee of the Committee 
on the Judiciary in its 1953 hearings on the Bricker amendment. He said: 

“This is an area to be dealt with by friendly cooperation between the three 
departments of Government which are involved, rather than by attempts at 
constitutional definition, which are futile, or by the absorption, by one branch 
of Government, of responsibilities which are presently and properly shared.” * 

The pledge he was authorized to make on behalf of the President—that “when 
there is any serious question of this nature and the circumstances permit, the 
executive branch will consult with appropriate congressional leaders and com- 
mittees in determining the most suitable way of handling international agree- 
ments as they arise’ ~ is not merely a policy of the present administration 
but is rather a reflection of the implicit constitutional principle of maximum 
cooperation with Congress consonant with the President’s discharge of his 
diplomatie and military responsibilities. This principle is a logical corollary 
of the constitutional separation of powers, a principle which must in good faith 
be observed by all administrations, and not just the present one, if our Govern- 
ment is not to be torn asunder by inte necine strife. 


2. The “which clause” 


Section 2 of the Senate Joint Resolution 1 provides that— 

“A treaty or other international agreement shall become effective as internal 
law in the United States only through legislation valid in the absence of inter- 
national agreement.” 

The “which” clause (italicized above), so-called because in previous versions 
of the amendment the words “which would be” were included before “valid,” 
would limit the power of Congress to make a treaty effective as law in the 
United States to legislation which Congress would have the power under the 
Constitution to pass in the absence of a treaty. As to matters in respect of 
which Congress would not have power in the absence of a treaty, it would be 
necessary for the State legislatures to pass the requisite legislation. 

What would be the effect of this proposal on our existing constitutional prac- 
tice in making and enforcing treaties? 

It has been asserted that the “which” clause would not require any treaty on 
any subject to be ratified by any State. This is technically true in that, if any 
foreign government would be willing to negotiate with us with the “which” 
clause in effect, treaties could still be entered into and the United States itself 
become bound internationally without the consent of the State legislatures. 


3100 Congressional Record 1588 (February 11, 1954). 

* Hearings before subcommittee of Senate Committee on the Judiciary on S. J. Res. 1 
and S. J. Res. 43. 83d Cong., 1st sess., 828 (1953). 

Id. at 828-829. 
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This was also true under the Articles of Confederation under which “the United 
States in Congress assembled [had] * * * the sole and exclusive right and 
power * * * of entering into treaties and alliances” (except that no treaty could 
deprive the State legislatures of the power of nondiscriminatory taxation of 
aliens or prohibiting imports or exports). 

The trouble with the Articles of Confederation, was not that the National 
Government did not have the legal power to enter into treaties, but that it had 
no power to make State governments enforce the treaty obligations which the 
United States had undertaken, the very situation that the “which” clause would 
reintroduce in respect of matters over which it would destroy the legislative 
power of Congress. As a practical matter this would mean not merely that the 
United States could not live up to its treaty obligations but also would not 
be able to enter into many necessary treaties in this area without obtaining prior 
assurances from the State legislatures. This is well illustrated by Samuel 
Flag Bemis’ statement, in commenting on our foreign policy during the period of 
the Confederation, that ‘abortive negotiations with other powers, notably Austria 
and Denmark, failed because the growing ineptitude and powerlessness of the 
Confederation to enforce its treaties against the Thirteen Component States 
econvineed foreign nations that the Continental Congress had ceased to be a 
responsible body and that the United States itself might cease to be a 
davon ©s)"" 

It has been suggested that the problem of the United States not living up to its 
international commitments could be met in treaties dealing with subjects re- 
served to the States by including a provision that they would become effective 
only through legislation by the States. If the United States could undertake 
no greater commitment than this, our bargaining position in dealing with other 
countries would be so seriously impaired as to make many foreign countries 
unwilling to enter into any treaties at all or, in any event, to agree to as favor- 
able terms as they otherwise might. 

One reason why some laymen are probably uncertain as to the effect of the 
“which” clause is the lack of agreement even among constitutional lawyers 
as to what subject(s) are presently within the reserved powers of the States. 
Among the types of treaties on which State action might be required in order 
to make them effective in the United States are the traditional treaties of friend- 
ship, commerce, and navigation customarily affording reciprocal rights to the 
citizens of the contracting nations to acquire property, carry on businesses, be 
free from discriminatory taxation, exploit mineral reserves, including oil, organize 
and participate in the management of corporations, dispose and succeed to real 
property and many other matters of vital importance to United States investors 
abroad, treaties regarding the status of military forces abroad, narcotics con- 
trol conventions, and possible treaties relating to the international control of 
atomic energy. Supporters of the amendment have questioned whether some 
of these treaties could not be enforced by Congress without State action. How- 
ever, in the absence of a Supreme Court decision, no one can be sure. 

I, for one, moreover, would look askance on judicial expansion of the dele- 
gated powers of Congress in order to support implementing legislation which 
would otherwise be invalid under the “which” clause. For, needless to say, 
delegated powers once expanded to support treaty-implementing legislation could 
also be used to support other legislation and expand the reach of Federal power 
at the expense of the States. 

Let me give you a concrete example of the possible consequences to American 
business of this twilight zone of uncertainty which the “which” clause would 
create. Suppose that an American oil company is negotiating in a foreign 
country for an oil concession and obtaining a certain type of real property right 
under the law of that country is regarded as essential to the successful operation 
of the concession, That country is willing to enter into an international agree- 
ment with the United States providing that, contrary to its existing legislation, 
an American national can obtain such property rights, but only on condition that 
similar privileges are graned to nationals of that country in the United States. 
The United States Government and the Senate are disposed to enter into a treaty 
providing for such reciprocal-property rights but the “which” clause is in effect 
and the United States negotiators are forced to advise the representatives of 
the foreign country that the effectiveness in any given State of the United States 
of the treaty provision rights may depend on implementing legislation by the 
legislature of that State. 
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Senator Bricker might contend along the lines of his remarks on the floor of 
the Senate last year ” that granting aliens the right to acquire property is within 
Congress’ existing “plenary powers over the rights and privileges of aliens within 
the United States” stemming from Congress’ delegated power over immigration 
and naturalization. However, other constitutional lawyers have indicated their 
doubts that this delegated power extends so far and pending an authoritative 
Supreme Court decision on this point no honest assurance could be given to the 
representatives of the foreign country. The American oil company might find 
itself deprived of a valuable concession because of our Government’s inability 
to grant reciprocal opportunities in respect of acquiring property rights to 
nationals of that country. 

It was long ago decided that subjects of international concern should be dealt 
with on a Federal level. To the extent it is thought desirable to check or reverse 
the trend toward centralized Government, there are many other ways of shifting 
present Federal duties and power to the States—primarily via internal fiscal 
reform. The attempt to do it in the international sphere would appear to be 
the least logical and the most dangerous to our welfare. 


SECTION 3 


Section 3 of the amendment proposes to change the Constitution to force the 
Senate, when considering the question of whether to consent to the ratification 
of a treaty, to hold a yea-and-nay vote on the question. 

As far as the principle reflected in this proposal is concerned, it seems to me 
that the Senate’s own confidence in the effectiveness of its present procedures 
is the key to whether any such change should be made. It would be presump- 
tuous for me to testify to you on the wisdom of intricate rules of Senate pro- 
cedure. The creation of a rule that both assures care and yet does not tie up 
the Senate in time-consuming formal requirements seems to be peculiarly a 
matter within the most special abilities of the Senate. However, if the present 
procedures do not provide adequate assurance against a treaty slipping through 
the Senate via opportunistic timing, the appropriate remedy would appear to be 
a change in the rules themselves, and not rulemaking by constitutional amendment. 


Mr. Smiruey. Following that, Mr. Chairman, I should like to sub- 
mit for inclusion in the record a copy of a statement submitted to the 
chairman of the subcommittee by Godfrey P. Schmidt, an attorney 
in New York, and ask that that be included in the record. 

Senator Dirksen. Without objection. 

(The statement referred to is as follows:) 


STATEMENT OF GopFREY P. SCHMIDT 


With your leave, I should like to file with your committee this statement of 
my reasons for supporting Senate Joint Resolution 1 (the Bricker amendment 
in its most recent form) offered by the senior Senator from Ohio. 

While I am associate professor of constitutional law at Fordham University 
Law School, and have for almost 10 years also lectured on jurisprudence (the 
philosophy of law) and also on labor law, I cite these facts to show some slight 
qualification to make this statement, without any intention of speaking for 
Fordham University or for anyone except myself, as a private citizen. 

May I say that I agree generally with the arguments, at various times recorded 
in the Congressional Record, presented by the able and scholarly senior Senator 
from Ohio in support of this proposed amendment to the United States Consti- 
tution. Many of the leading vindications of his proposal, carefully and clearly 
explained by him, have been repeated in other language and with different 
emphases by distinguished students of constitutional law or history and by 
writers and other citizens who have, from time to time, written or spoken in 
favor of the Bricker amendment. It is not my purpose, in this relatively brief 
letter, to restate the numerous supporting considerations which have already 
been presented to your honorable subcommittee in very competent fashion. Nor 
have I the time (any more than you have) for an encyclopaedic and exhaustive 
summary or analysis of all of the arguments, in favor of Senate Joint Resolu- 
tion 1 (or critique of opposing arguments) which, to date, have been advanced 
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respecting the Bricker amendment. In my view the arguments supporting the 
amendment vastly outweigh those opposing it. 

Personally I am persuaded, too, that the language of the proposal as set forth 
in Senate Joint Resolution 1 is the best statement of Senator Bricker’s laudable 
purpose to safeguard constitutional government in international relations which 
has been presented to date. As a former lecturer in jurisprudence, I know that 
no particular enunciation of a great principle can validly be hailed as the best 
possible or as the uniquely perfect expression of that principle. Any formula- 
tion of specific language can usually be improved in the light of subsequent 
experience or more knowledge. Such is the vitality of any sound idea that it can 
usually outlive the body and the raiment of a particular verbalization. But the 
present text of the Bricker amendment, as incorporated in Senate Joint Reso- 
lutionl, manifests such a directness, simplicity and lack of ambiguity all con- 
spiring to express a great constitutional principle that it might well serve as a 
model of what legislation ought to be. 

In this statement I propose to emphasize an aspect of the Bricker amendment 
problem which, so far as I know, has rarely or never received proper attention. 
Tt concerns the meaning of “the authority of the United States.” I lead to it 
by reference to some basic considerations. 

Article VI of the United States Constitution, insofar as relevant to my purpose, 
reads: 

“This Constitution, and the Laws of the United States which shall be made 
in Pursuance thereof; and all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the supreme Law of the Land * * *” 

In the endless discussions of the Bricker amendment, pro and con, I have been 
struck with the absence of consideration of this supremacy clause in the light 
of its history, and fair meaning at the time of its formulation; and I have 
marveled at the manner in which the demonstrably specious argumentation of 
Mr. Justice Oliver Wendell Holmes in Missouri v. Holland (252 U. S. 416) seems 
to have dominated the interpretation of the supremacy clause and particularly 
of the words “the authority of the United States.” 

In article VI, the framers of our Constitution spoke, in the one instance, of 
“Laws of the United States * * * made in Pursuance” of the Constitution; and 
in the other instance of “Treaties made, or which shall be under the 
Authority of the United States.” To even superficial examination, this difference 
between the constitutional language pertaining to “Laws of the United States” 
and the constitutional language pertaining to “Treaties” must signify some 
difference of meaning and intention bearing upon the issues presented by the 
Bricker amendment. In Missouri v. Holland (supra) Mr. Justice Holmes for 
the majority of the Court emphasized that difference as follows: 

“Acts of Congress are the supreme law of the land only when made in pursu- 
ance of the Constitution, while treaties are declared to be so when made under 
the authority of the United States.” 

What was the historic reason for this difference? 

At the Constitutional Convention in 1787 (Tuesday, May 29), there was a pro- 
posal “to negative all laws passed by the several States contravening * * * the 
Articles of the Union” (I Farand 47). To this proposal there was added by 
Dr. Benjamin Franklin the following words: “or any treaties subsisting under 
the authority of the United States.” That addition was made on Thursday, 
May 31, on the motion of Dr. Franklin and without debate or dissent (I Farand 
54-61). 

On June 8, 1787, James Madison referred to the constant tendency of the 
States “to violate national treaties” (I Farand 164). By Tuesday, July 17, 1787, 
the Convention had arrived at a formulation substantially similar to the present 
Article VI of the United States Constitution (II Farand 22). On Saturday, 
August 25, according to II Farand 417, there was the following entry: 

“On motion of Mr. Madison, seconded by Mr. Gouverneur Morris, article VIII 
[as the supremacy clause was then numbered] was reconsidered and after the 
words ‘all treaties made’ were inserted nem: con: the words ‘or which shall be 
made.’ This insertion was meant to obviate all doubt concerning the force of 
treaties preexisting, by making the words ‘all treaties made’ refer to them, as 
words inserted would refer to future treaties.” 

In II Farand 639, among Mason’s “Objections to this Constitution of Govern- 
ment,” we find the following comment: 

“By declaring all treaties supreme law of the land, the Executive and the Sen- 
ate have, in many cases, an exclusive power of legislation ; which might have been 


_— — = - = —_ ~~ —_ =. | 





TREATIES AND EXECUTIVE AGREEMENTS 371 


avoided by proper distinctions with respect to treaties, and requiring the assent 
of the House of Representatives where it could be done with safety.” 

From these few references (without further research) and from an almost 
rudimentary knowledge of the history of the United States treaties at that time, 
the reason for the different treatments, in the supremacy clause, of laws and 
treaties becomes obvious. It was intended that any of the laws to be made 
under the Constitution framed in 1787 and subsequently passed would have to be 
laws made pursuant to the Constitution. The Constitution would come first 
chronologically and then laws made under that Constitution would ensue. There 
was no intention to adopt retroactively previous statutes passed by the Continen- 
tal Congress. There was no idea of incorporating by reference enactments under 
the Articles of Confederation. That is clear from the language: “This Consti- 
poe ond and the laws of the United States which shall be made in pursuance 
thereof.” 

Prof. William W. Crosskey in his somewhat labored and ponderous Politics 
and the Constitution in the History of the United States (vol. II, pp. 990 ff.), 
carefully explains the meaning of the phrase, “in pursuance of,” in this context. 
He points out that Samuel Johnson, in his famous dictionary of 1755 (which 
was still in use in 1787), defined “pursuance” as meaning “prosecution” or 
“process”; and he defined “pursuant” to mean “done in consequence or prosecu- 
tion of anything.” 

“These are the only definitions of these words that Johnson gave; and while 
it might possibly be wrong to conclude that ‘in pursuance of’ could not be used, 
in the 18th century, to mean ‘in consistency with’ when such meaning was in 
some way indicated in a particular context, it does seem proper to conclude 
that Johnson’s definition truly indicates what seemed to him the general and 
usual meaning of these three related words in the usage of his time” (Crosskey, 
pp. 991-992). 

Thereupon Crosskey undertakes a painstaking analysis and a series of com- 
parisons with contemporary materials, concluding: 

“* * * So, the phrase, ‘in pursuance of,’ must have been used, in this provi- 
sion also, in the sense Samuel Johnson defined in his dictionary. 

“The kind of thing intended in this second provision from the Articles [of 
Confederation] is, moreover, very similar to what the words ‘which shall be 
made in pursuance thereof’ were apparently inserted in the supremacy clause 
of the Constitution to express. For whereas the concern of the draftsmen of 
the Articles had been to make clear that all commitments by Congress were to 
be considered valid, whether made under the Articles, or before they took effect, 
the concern of the draftsmen of the supremacy clause was to make clear just 
which of the acts of Congress, existing and future, in 1787, and just which of 
‘the laws of the United States,’ existing and future, at that date, were to be part 
of that ‘supreme law of the land’ which was to bind ‘the judges in every 
State’ * ° °, 

“Thus, in the primitive version of the clause, adopted on the 17th of July, 
this result was achieved by limiting the constituents of ‘the supreme law’ to 
‘treaties’ and ‘legislative acts of the United States.’ The Committee of Detail 
changed these to ‘treaties’ and ‘acts of the Legislature of the United States’— 
as Congress was at first intended to be called. But this change was obviously 
without any effect upon the exclusion of the national customary ‘laws’; and 
when, at last, it was determined * * * that the phrase, ‘the laws of the United 
States,’ should be employed in the supremacy clause, the national customary 
‘laws’ were again excluded by giving the ‘supreme law’ status to those ‘laws 
of the United States’ only, ‘which,’ as the clause finally said in language of 
the plainest futurity, ‘shall be made’ in pursuance of this Constitution. For 
the Common Law of England and the British amendatory statutes, mainfestly 
did not answer to this description. 

“The clear exclusion of the national customary ‘laws’ from a ‘supreme law’ 
status was, then, one of the objects the draftsmen of the supremacy clause had 
in view; but it was not their only object. Another was to make clear just 
which of the acts of Congress—understanding by ‘Congress’ both the old Con- 
gress under the Articles and the new Congress under the Constitution—were 
to be included, and just which such acts were not to be included, as elements 
of ‘the supreme law.’ The international complications arising from State viola- 
tions of the Nation’s treaties—as, for example, by the law of New York involved 
in Rutgers v. Waddington—made absolutely necessary a retrospective applica- 
tion for the supremacy clause in the case of those particular acts of Congress. 
They were, of course, easily designable, without ambiguity, as treaties; but 
the customary presumption against all ex-post-facto interpretations required 
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that the intended retrospective application of the supremacy clause in this 
particular respect be clearly expressed, and, * * * this gave the Convention 
some concern and undoubtedly influenced the mode of expression in the supremacy 
clause in the finished document” (Crosskey, passim, pp. 993-995). 

Briefly, it was the intention of the Founding Fathers at the constitutional 
convention of 1787 to preserve certain treaties (such conventions, in 1787, 
scarcely resemble what we have been calling treaties after 1945 except by sheer 
nominalism) that had been made under the Articles of Confederation as the 
“supreme law of the land” under the new Constitution framed and proposed in 
1787. The Founding Fathers were men of honor and integrity respecting inter- 
national relations. They had entered upon certain international commitments 
under the Articles of Confederation which they felt could not be abrogated by 
a mere change to the new Constitution of the United States. 

There were, for example, the three treaties signed with France on February 
6, 1778 (8 Stat. 6, 12; 17 Stat. 795; 2 Miller, Treaties and Other International 
Acts of the United States, 3, 35, 45). Congress had ratified these three treaties 
on May 4, 1778. Neverthless Virginia separately ratified the first two in 1779 
(2 Miller, op. cit. 30). Virginia's action had offended Congress which under- 
standably regarded such action by Virginia as a violation of congressional 
prerogative. 

There was the treaty with Netherlands, signed on October 8, 1792, at The 
Hague (8 Stat. 32; 2 Miller, op. cit. 59). 

And there was the Treaty of Peace of 1783 ending the Revolutionary War 
(8 Stat. 54; 2 Miller, op. cit. 96). 

Thus, treaties already made and treaties to be made under the “Authority 
of the United States” were made part of the “supreme law” of the United States 
by the supremacy clause; while only “laws of the United States” to be made by 
Congress pursuant to the Constitution were included in the “supreme law of 
the land.” 

Whether the majority of the Founding Fathers intended the words “in pursu- 
ance thereof” to permit “laws of the United States” or “treaties” which violate 
or conflict with the United States Constitution is not of great importance now 
in view of Marbury v. Madison (1 Cranch 137 (1803)). As a matter of history, 
I am convinced that a majority of the Founding Fathers actually intended and 
implied that the Constitution should be the “supreme law of the land” in such 
wise as to permit or authorize no congressional enactment or treaty inconsistent 
with the Constitution. But whether the Founding Fathers, individually or col- 
lectively, intended this, the cogent logic of Marbury vy. Madison respecting the 
urgency that statutes be constitutional and respecting the Supreme Court's 
responsibility in that connection stands, and, for more than a century, has stood, 
unchallenged. The rule of that case is based on sound political theory and on 
competent and faithful construction of the language of the Constitution as well 
as on a fair estimate of its exigent implications. The facts of constitutional 
history amply justify the conclusion reached.in that case. A nation’s legislative, 
judicial, or executive department should take no action which conflicts with the 
nation’s basic law or which impeaches the moral obligation of fidelity to oath 
of office and to the nation’s constitution. 

One thing can be said with certitude: The Founding Fathers never intended 
that, while enactments of Congress had to be consistent with or pursuant to 
the United States Constitution, treaties or executive agreements, whether made 
before the adoption of that Constitution or afterward, might validly conflict 
with that Constitution. 

It is against this background that we must appraise Mr. Justice Holmes’ 
amazing suggestion (avidly adopted by many today) of a definition for “The 
Authority of the United States” in Missouri v. Holland (supra) : 

“Acts of Congress are the supreme law of the land only when in pursuance 
of the Constitution, while treaties are declared to be so when made under the 
authority of the United States. Jt is open to question whether the authority 
of the United States means more than the formal acts prescribed to make the 
convention * * *.” [Italics added.] 

This is sheerest and most unrooted nominalism, as bald and as bold as that of 
William of Ockham. It contradicts practically every dictionary meaning of the 
word “authority” today or yesterday presented by any authoritative dictionary 
of the English language. It confuses form with substance, shadow with reality. 
How can one who wants to use the words with a semblance of integrity honestly 
say that a treaty or a law is under “the authority of the United States” if it 
violates the Constitution of the United States? The President, who would have 
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to negotiate such a treaty, has taken an oath to adhere to the United States 
Constitution. This constitutional oath alone would be sufficient warrant for 
saying that a treaty which violates the Constitution of the United States cannot 
possibly be something “under the authority of the United States.” The same 
reasoning applies to Members of the Confiress, who legislate only after they 
swear to uphold the Constitution. 

As Prof. Leo Strauss observes in Natural Right and History (p. 84): 

“* * * authority as the right of human beings to be obeyed is essentially 
derivative from law.” 

In the present case, the power of Federal officials to be obeyed respecting their 
official acts is essentially derivative from the United States Constitution. They 
have no right to expect obedience if they violate their constitutional duty. 
Congress, the President, and the judiciary have no authority except that given 
by the United States Constitution; cases like the Curtiss-Wright Export Corp. 
case (infra) repudiate history and sound political philosophy. A triumvirate 
of 3 Presidents, a Congress of 1 House, and a Supreme Court without original 
jurisdiction would not be “under the authority of the United States” precisely 
because such entities are not consistent with the Constitution. If a humble 
police officer makes an arrest, how can he be said to be operating under the 
authority of State law or municipal ordinance unless he acts consistently with 
State law and municipal ordinance? If he deliberately violates the law in 


making the arrest, he undoubtedly and nominalistically goes through “the formal 
acts prescribed to make” the arrest—he will scarcely admit lawlessness—to 
But that form does not redeem the substantial illegality of 


use Holmes’ words. 
his procedure. 

By a similar and equally obvious process of reasoning, how can a President 
negotiate a treaty or an executive agreement inconsistent with the United States 
Constitution and then hold that he has done so under the authority of the United 
States simply because he has performed the formal acts prescribed to make the 
convention? The “authority” of the United States is a mere abstract noun in a 
sentence if it is unrooted from or inconsistent with the United States Constitu- 
tion. Minus the Constitution, it is unmeasured and unlimited. 

The United States Constitution is the basic law of the land. It was enacted 
by the people of the United States, as its prologue indicates. The people, under 
God, are the ultimate reservoir of power. There is no authority of man over 
man which does not come directly from God. 

St. Peter, in his first epistle wrote: “Be submissive to every human authority 
for the Lord’s sake.” And in his epistle to the Romans, St. Paul had written (I 
use the vernacular translation from the original greek by Kleist and Lilly, pub- 
lished last year by the Brace Publishing Co., Milwaukee) : 

“Let everyone submit himself to the ruling authorities, for there exists no 
authority not ordained by God. And that which exists has been constituted by 
God. Therefore he who opposes such authority resists the ordinance of God * * *” 
(Ch, XIII 1-8). 

Surely, this cannot be construed as an injunction to obey the ruling authorities 
simply because they have been established as such by the formal acts prescribed 
to make them rulers. 

Such a frivolous construction would have condemned the saintly Christian 
martyrs who refused to obey civil rulers precisely because they chose to obey 
God rather than man. Nero was formally constituted a ruling authority. But 
he was properly disobeyed by the martyrs who refused him divine honors. 

A nominalist reading would have condemned the Founding Fathers, who knew 
and respected St. Paul, to continued obedience of George ITI. 

We are asked to give to Caesar only “the things that belong to Caesar.” What 
belongs to “Caesar” (here representative of ruling authority) in our country, is 
fundamentally and in principle laid down in our Constitution. When that foun- 
dation is breached, when that principle is rejected, there can be no ruling au- 
thority in that respect except in a purely nominalistic sense. Under Marbury v. 
Madison, our Supreme Court has the function and high responsibility to preserve 
the substance of constitutional structure and safeguards against the encroach- 
ments of formalism and mere legalism. 

The people in proclaiming an organic law like the Constitution have divided 
up authority or power to rule in the manner set forth in the Constitution. 

To argue that there can be an authority of the United States which violates 
the United States Constitution is to continue the crtide historical and the crude 
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politico-philosophical error of the Supreme Court majority in United States y. 
Curtiss-Wright Export Corp. (229 U. 8. 304), where the Court said in part: 

“* * * The broad statement that the Federal Government can exercise no 
powers except those specifically enumerated in the Constitution, and such implied 
powers as are necessary and proper to carry into effect the enumerated powers, 
is categorically true only in respect of our internal affairs. In that field, the pri- 
mary purpose of the Constitution was to carve from the general mass of legis- 
lative powers then possessed by the States such portions as it was thought de- 
sirable to vest in the Federal Government, leaving those not included in the enu- 
meration still in the States. * * * That this doctrine applies only to powers 
which the States had is self-evident. And since the States never severally pos- 
sessed international powers, such powers could not have been carved from the 
mass of State powers but obviously were transmitted to the United States from 
some other source. During the colonial period, those powers were possessed 
exclusively by and were entirely under the control of the Crown. By the Decla- 
ration of Independence, ‘the Representatives of the United States of America’ 
declared the united not several colonies to be free and independent States and 
as such to have ‘full power to levy war, conclude peace, contract alliances, estab- 
lish commerce and to do all other acts and things which independent States may 
of right do.’ 

“As a result of the separation from Great Britain by the colonies, acting as a 
unit, the powers of external sovereignty passed from the Crown not to the colo- 
nies severally, but to the colonies in their collective and corporate capacity as the 
United States of America * * *,” 

This is sheer invention and not history. It is true that a union existed before 
the Constitution; but it is not true that the present Union existed before the 
Constitution. The Constitution was ordained and established, among other 
things, to form “a more perfect Union.” The Union of the Articles of Confed- 
eration, while proudly and grandiosely designated as “perpetual,” was very im- 
perfect and not perpetual. It needed to be made more perfect. That was why 
the Founding Fathers gathered in Philadelphia at the Constitutional Convention 
of 1787. If Mr. Justice Sutherland’s romantic view of history were correct 
(when he says that “powers of external sovereignty passed from the Crown not 
to the colonies severally but to the colonies in their collective or corporate ca- 
pacity”) it would have been silly for the Founding Fathers to include in the 
Constitution such language as: 

“No State shall enter into any treaty * * *. No State shall, without consent 
of Congress * * * keep troops or ships of war in time of peace, enter into any 
agreement or compact with another State, or with a foreign power, or engage in 
war *? =." 

Had not Virginia claimed the power to approve treaties with England (supra) ? 
There are sound dicta in’ many cases, even in those written by John Marshall, 
to contradict the notion that external relations are not governed by the Con- 
stitution. The increasing popularity of this unhistoric view from the time of 
Missouri vy. Holland and especially the Curtiss-Wright case is a sufficient reason, 
quite apart from the ghastly results of some executive agreements in our time, 
for the passage of the Bricker amendment. 

The impetus which Holmes’ uncritical use of ‘‘Authority of the United States” 
gave to those who now oppose the Bricker amendment is significant and un- 
mistakable. That false notion of “authority” is, I think, a suppressed and some- 
times unconscious postulate of those who say the amendment is unnecessary. 
In effect, they say, authority has no essential function. It is a mere matter of 
what the formally constituted ruler wants. That means voluntarism as a sub- 
stitute for the rule of reason. It means government by men and not by laws— 
the very antithesis of government under the Constitution. Those who resent 
the Bricker amendment do not seem to understand this. Their failure of per- 
ception is facilitated by the fact that they do not understand the role and nature 
of authority in any general theory of government. With the aid of some rather 
lengthly quotations from Yves Simon’s fine book, Philosophy of Democratic 
Government (University of Chicago Press) let us vindicate a correct notion of 
the need and essence of authority. 

“* * * We now have to consider whether authority has essential functions. 
That it has no essential function at all is a proposition current among liberal 
writers. 

* ® * * * * * 
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Even in the smallest and most closely united community, unity of action can- 
not be taken for granted; it has to be caused, and, if it is to be steady, it has 
to be assured by a steady cause. 

* * * * * * * 

“Now unity of action depends upon unity of judgment, and unity of judgment 
can be procured either by way of unanimity or by way of authority; no third 
possibility is conceivable. Either we all think that we should act in a certain 
way, or it is understood among us that, no matter how diverse our preferences, 
we shall all assent to one judgment and follow the (p. 19) line of action that it 
prescribes. Whether this judgment is uttered by a leading person or by the 
majority or by a majority within a leading minority makes, at this point, little 
difference. But to submit myself to a judgment which does not, or at least may 
not, express My own view of what should be done is to obey authority. Thus 
authority is needed to assure unity of action if, and only if, unanimity is 
uncertain. 


* * * * * * * 


“In science, lack of unanimity always has the character of an accident, 
and there is something scandalous about it; people spontaneously trace it tu 
failure, for science is supposed to proceed by way of demonstration and demon- 
stration is held to communicate knowledge with necessity. What is taught and 
learned in our courses and treatises under the name of science contains a large 
amount of opinions and beliefs; but it also contains an inconspicuous, though 
all-important, nucleus of propositions possessing certainty, universality, and 
clarity, which satisfy all requirements for steady communicability (p. 20). 

“* * * The problem with which we are now concerned is whether what holds 
for scientific propositions holds also for those practical propositions which 
rule the action of a multitude: Do they possess the power of commanding 
unanimous assent, at least when conditions are entirely normal? 

« * + * + * 4 


“* * * Tf the certainty of science demands that the scientific object should 
possess the kind and degree of necessity that is found in universal essences 
alone, it seems that practical knowledge admits of no certainty, for human 
practice takes place in the universe of the things that can be otherwise than 
they are. Events constantly give the lie to our prudence. After careful delib- 
eration we conclude that this course of action is the right one; but it turns out 
to lead to a catastrophe (p. 21). 


* * * * * * « 


“Consider a group of persons confronted with a duty of united action for 
the common good. We assume that they are all virtuous; by their virtues they 
are properly related to the common good as end. We assume also that they are 
all enlightened and that no ignorance or illusion interferes with their ability 
to determine the proper means. Unanimity cannot be brought about by demon- 
stration, for the proposition that such and such a course of action ought to 
be followed is not demonstrable. Attempts at its rational establishment, no 
matter how sound and helpful, will fall short of necessitating the assent of 
the minds. Let an example be that of a nation threatened in its freedom and 
existence by an ambitious competitor. A time comes when survival demands 
war readiness, and a time comes when fighting alone can preserve the common 
good. Yet it is never possible to demonstrate that whoever loves the common 
good must support a policy of war and that whoever opposes such a policy is 
wrong (p. 26). 

v * * ok * * » 


“One thing is plain; if unanimity can be achieved in nonfortuitous fashion, 
it is not by way of necessitating argumentation and rational communication. 
But the analysis of practical judgment, which rules out rational communication 
as a steady cause of unanimity in these matters, shows also that a steady 
cause of unanimity is found in the inclination of the appetite, whenever the 
means to the common good is uniquely determined. If, and only if, there is 
only one means to the common good is the proposition enunciating this means 
the only one that admits of practical truth (p. 27). 


* * x a * * s 


“* * * When the means to the common good is uniquely determined, affective 
community supplies an essential foundation for unanimous assent; unanimity 
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is, then, the only normal situation, and, if everything is normal, authority is 
not needed to bring about unified action. Unity of action requires authority 
insofar as not everything is normal, insofar as wills are weak or perverse 
and intellects ignorant or blinded. The function of authority remains sub- 
stitutional. 

“But when, on the other hand, there is more than one means of procuring 
the common good, there is no foundation whatsoever for unanimity. Anyone 
may disagree without there being anything wrong either with his intentions 
of with his judgment. It is only by chance that unanimity can be achieved, 
for it has no essential cause. Even in a very small society it will partake 
of the unsteadiness of the fortuitous and fail to assure unity of action; yet 
unity of action may be indispensable and all-important in spite of the plurality of 
the means leading to the common good (p. 29). 


* x * * * co + 


“* * * Tn other words, the common good demands that a problem of united 
action which cannot be solved by way of unanimity should be solved by way of 
authority. 

“Considering, thus, the function that authority plays as an indispensable prin- 
ciple of united action when there are several means to the common good, let 
the question be asked whether this function is essential or substitutional 
(p. 30). 


* * * * > * * 


“* * * wealth, health, and strength are factors that cause independence from 
particular courses of action, dominating indifference, mastery over several 
means, freedom. Destitution, ill health, uncertainty, weakness, are factors that 
‘ause dependence upon determinate means. Plentitude causes choice, poverty 
leaves no choice. Deficiency, such as lack of knowledge, may render the genuine 
means indistinguishable from the illusory one and thus make a plurality of 
means appear where there is really no more than one. But fullness, actuality, 
determination, achievement, accomplishment, power and greatness, knowledge 
and stability, produce or increase liberty in societies and individuals as well. A 
society enjoying a supremely high degree of enlightenment would, all other 
things being equal, enjoy much more choice than ignorant societies and have to 
choose among many more possibilities. It would not need authority to choose 
between two courses of action, one of which is bound to lead to disaster, since, 
by hypothesis, knowledge would rule out illusory means. But it would need 
authority, more than ever, to procure united action, for, thanks to better lights, 
the plurality of the genuine means would have increased considerably. The 
function of authority with which we are concerned, i. e., that of procuring united 
action when the means to the common good are several, does not disappear but 
grows, as deficiencies are made up; it originates not in the defects of men and 
societies but in the nature of society. It is an essential function” (p. 33). 

Now, it is the function of a Constitution like ours to order and to allocate to 
the various branches of government in an enduring manner the essential power 
or authority whose role and nature is so clearly and solidly explained by Simon 
in the foregoing quotations. The Constitution lays down the fundamental ground 
rules of the game, without which government by men replaces government by 
laws. It is not true, as Jefferson suggested, that, were we angels, we would not 
need government. Only the Omniscient needs no government. Angels, no 
doubt, need less than we. But even for angels, precisely because they do not 
know all things, there are problems which they cannot settle infallibly but only 
by disputable (angelic) opinion. Certain it is that men cannot settle all con- 
troversies so as to demonstrate that only rogues and fools would question the 
settlement. Men of good will do not differ about the need for genuine peace. 
They differ on the means to achieve it. The laws which issue out of legislative 
debates are not and cannot be perfect—so as to convince all opposition. They 
are always in the category of nonunique means. But endless debate would be a 
greater evil (of indecision and futility) than the evil of a necessarily imperfect 
law. Authority ends the debate and demands the respect of the dissenters. But 
authority does not pretend to be infallible about means, even when it is certain, 
like all men of good will, about ends. It is not much to ask that ruling authority 
itself respect certain basic legal ends or principles (such as a constitution) in 
order to cut to a minimum the whimsies and arbitrariness that necessarily 
eventuate from a bare government of men rather than of laws. Government by 
law is the genius of our constitutional system. Senator Bricker’s proposal seeks 
to preserve it in foreign relations which have been absolved from constitutional 
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regulation by the evil genius of such decisions as Missouri v. Holland and United 
States v. Curtiss-Wright Export Corp. (supra). 

A system that demands constitutional enactments by Congress should not 
tolerate unconstitutional ‘“‘enactments” (treaties or executive agreements) by 
the President and the Senate, or by the President alone. A treaty or other 
international agreement should not become domestic law except by legislation 
constitutionally valid in the absence of the international convention; and the 
unconstitutionality of such domestic legislation by treaty or executive agreement 
should not be excused by a self-deluding recourse to nominalism or a pitiful 
reliance on “the formal acts prescribed to make the convention.” 

The President of the United States keeps predicating his basic objection to 
the Bricker amendment on the bizarre argument that it is designed to make 
treaties depend on the individual approval of each of our 48 States. It is 
difficult for me to understand how an intelligent man occupying high office can 
so unjustly caricature Senate Joint Resolution 1. The latter leaves treaty- 
making intact—in exactly the posture fixed by the Founding Fathers. But it 
corrects a situation which the Founding Fathers could not have anticipated: 
that treaties or other international agreements would become the ‘open Sesame” 
for what amounts to unconstitutional domestic legislation (United States v. Pink, 
315 U. S. 208: United States v. Belmont, 301 U. S. 324). 

Power does not fall between two stools in our constitutional theory. If the 
States do not have the power, the Federal Government does have it, and vice 
versa. In other nations a treaty does not automatically become domestic law. 
It should not become domestic law for us unless Congress makes it such by 
valid (constitutional) Federal legislation. If it cannot be applied as domestic 
law by valid and constitutional enactment by Congress, it should rightfully and 
properly remain at State option—just as marriage legislation depends on State, 
not Federal option. If the President wants to negotiate the kind of convention 
(with a foreign power) that cannot, as refracted by congressional legislation 
for internal purposes, be made constitutional, let that treaty apply only to our 
external relations. It ought not be foisted on an unsuspecting people as domes- 
tic law, unless the individual States adopt it by constitutional legislation. Why 
should the consitutional separation of power between States and Federal Govern- 
ment be controlling where congressional enactments are concerned, but not where 
we are concerned with the sequelae of presidential initiative in foreign rela- 
tions? We have 48 kinds of labor or education laws in this country. We have 
48 sorts of criminal laws. We have 48 types of police power. They have not 
wrecked the Nation with divisiveness and diversity. Why should we not have 
a variety of State laws or no State laws at the foot of a treaty or international 
agreement—at least until Congress shall, by constitutional domestic regulation, 
require national uniformity in the application of the convention to the domestic 
scene? Why should a treaty like the U. N. Charter automatically apply as domes- 
tic law in this country and only become domestic law in other countries by 
separate implementing enactment? 

Our country has spent some $677 billion on 3 wars in this century. It has 
squandered incalculably more valuable treasures of human life and effort in 
those wars. Whenever it embarked upon a war, it did so in the name of human 
liberty and dignity and with the more or less clear idea of defending the rights 
of the person (the noblest thing in all creation), as the image of God. Yet, 
today there is more degradation, more oppression of the human person and on a 
larger scale and with more calculated refinement than ever before in history. 
Almost 900 million people are behind iron curtains—barriers to wastelands 
where there is no vestige of civil rights or liberties. We have spent, in inter- 
national largesse, hundreds of billions of dollars. Yet we cannot thereby undo 
the effects of executive agreements such as those concluded at Potsdam and 
Yalta. At Potsdam alone, stupidly and without malice, we agreed to the sug- 
gestions and instigations of the Kremlin, which wanted to transplant 15 to 20 
inillion human beings from their own ancestral homes and patrimonies in central 
Europe. We stood by and permitted, because of Potsdam, the forcible expulsion 
of such large masses of people from central Europe on the flimsy ground that 
they were not assimilable to the “people’s democracy.” Of course, they were not 
assimilable to that. More than 80 percent of them were Roman Catholic Chris- 
tians who could never be assimilated to atheistic communism, masked under the 
counterfeit of the “people’s democracy.” I cannot believe that this program of 
mass expulsion of Europeans, in the process of which 4 or 5 million of them died, 
would ever have been approved as a treaty by the Senate of the United States, 
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after debate in our Senate. In our upper House, voices would certainly have 
been raised in righteous indignation at the inhumanity of such mass movement 
of hapless and innocent peoples. In the name of justice, in the name of consti- 
tutional government, in the name of the dignity of man, we should never again 
permit such a momentous decision to be made by the executive branch of our 
Government alone, without the light and the fresh air of free debate by the most 
august deliberative body in the world, the United States Senate. 

The opponents of the Bricker amendment do not have the audacity to argue 
bluntly that a provision of a treaty which conflicts with the United States Con- 
stitution should be the supreme law of the land and should be given full force 
and effect as internal law stamped with the authority of the United States. 
They have never had the boldness to suggest that any other international agree- 
ment which conflicts with the Constitution should become the supreme law of 
the land or should have full force and effect as domestic legislation approved 
by the authority of the United States. Yet they will find some technicality, some 
bogus fear, some pretended limitation upon legitimate Presidential power as a 
sufficient reason to oppose section 1 of the Bricker amedndemnt. 

The legal trickery which has descended upon us because of such a “clever” 
doctrine as is expounded in Missouri v. Holland means, in effect, that a treaty 
or other international agreement may become effective as internal law through 
legislation which, without that treaty, would not be constitutional and valid. I 
can discern no sound governmental or juridical theory by which a treaty can 
confer upon domestic legislation a constitutionality which, in and of itself, it 
lacks. I can find nothing in the Bricker amendment that is more limiting upon 
the Presidential powers than the oath of the President to adhere to the United 
States Constitution. If that is an unwelcome limitation on Executive power, 
it is nonetheless a necessary one. Indeed, the more unwelcome it is, the more 
necessary it is. Three dissents like those in the steel industry decision of the 
United States Supreme Court (Youngstown Sheet & Tube Co. v. Sawyer (343 
U. S. 579)) are enough to demonstrate that it is high time that the Bricker 
amendment be presented to the States for adoption. 

Those who are opposing that presentation seem to fear the democratic process, 
the constitutional system for amending our organic law. They know that once 
the issues are carefully explained, the Bricker amendment would be passed by 
the required number of States. They have never had the temerity to declare 
frankly that a treaty or other international agreement should become internal 
law by legislation which is unconstitutional. The charter for the United Nations 
has already been significantly and surreptitiously (informally (?)) amended 
during the 10 years of its operation. Let us not permit similar clandestine 
modification and violation of the sturdy Constitution handed to us by the 
Founding Fathers. 

Those who feel that the United States Constitution as framed in 1787 is inade- 
quate for our times should face the issue frankly, as Senator Bricker has been 
facing it. Let it be changed in the constitutional way. Missouri v. Holland and 
the Curtiss-Wright case should not become the facility and the opportunity to 
amend our Constitution, secretly and piecemeal, by treaties negotiated by the 
President and approved by the Senate. Above all, let there be no change of the 
Constitution by executive agreement, negotiated only under the authority of the 
executive department. 

Politicians can make all sorts of political arguments. But you cannot talk 
away the overwhelming tragedies of our day. We have won two wars and in 
each case we lost the succeeding peace. For the first time in our history we 
engaged in a war (the Korean police action) which we did not win. We have 
lost face in Asia, in Africa, and in Burope. Despite attempts at shallow 
exculpations by political partisans, much of our desperate plight can be laid 
to the door of improvident executive agreements as Potsdam, Yalta, and Teheran. 

I would not trust any President, not even the one for whom I vote, who wanted 
power to do what the Constitution forbids doing. Let us put up a barrier 
against this retreat from constitutional government in foreign affairs. Let us 
undo the atrocious reasoning of cases like the Curtiss-Wright Export Corp. case, 
which cavalierly subtracted “exterior relations” from the cover and safeguards 
of the United States Constitution. Let us redress the imbalance created by the 
nominalistic reasoning of Missouri v. Holland, which provided a diplomatic 


trick or technique for the purpose of making unconstitutional legislation con- 
stitutional. 
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If we cannot frankly and with candor adhere to the commitments of our own 
basic law, how can we expect that foreign nations will trust us with treaties and 
executive agreements? 


I should be happy to appear before your subcommittee personally to press 
these arguments. 


Mr. Smirney. A letter of the Sovereignty Preservation Council of 
Delaware, addressed to the chairman of this subcommittee under date 
of May 2, 1955, endorsing the proposal. 

Senator Dirksen. Without objection. 

(The statement referred to is as follows :) 


SOVEREIGNTY PRESERVATION COUNCIL OF DELAWARE, 


Wilmington, Del., May 2, 1955. 
Hon. ESTES KEFAUVER, 


United States Senate, Washington, D.C. 

Dear SENATOR: The Sovereignty Preservation Council of Delaware at its 
meeting held on Tuesday evening, April 10, 1955, at 1014 Washington Street, 
Wilmington, Del., have adopted the following resolution : 

Whereas, originally, treaties were intended to be agreements between nations 
concerned solely with international affairs ; and 

Whereas treaties and executive agreements have been and are now being 
drawn which admittedly endanger American rights, make domestic laws, over- 
ride the Constitution, give congressional powers to the executive branch of our 
Government, give States rights to the Federal Government or to an interna- 
tional body, and cut across our Bill of Rights: Be it 

Resolved, That the Sovereignty Preservation Council of Delaware urge the 
immediate adoption of the Bricker amendment which will provide that no treaty 
or other international agreement in conflict with the Constitution shall be of 
any force or effect; and no treaty or other international agreement shall become 
effective as internal law in the United States except by valid legislation duly 
enacted by the elected representatives of the American people; further 

Resolved, That a copy of this resolution be spread upon the minutes of this 
meeting and that copies be sent to our Senators from Delaware, to chairman of 
the Subcommittee on Constitutional Amendments of the Senate Judiciary Com- 
nittee, and to Senator John W. Bricker. 

Our council requests Your Honor to present the above resolution to his com- 
mittee that is holding hearings at this time. 

Sincerely yours, 
VINCENT J. KOWALEWSKI, 
Secretary. 

Mr. Smrruey. A letter of the United States Flag Committee, signed 
by the legislative secretary, Mr. H. Joseph Mahoney, under date of 
May 4, 1955, endorsing the proposal. 

Senator Dirksen. The statement will be included in the record, 

(The statement referred to is as follows:) 


THE UNITED States FLAG CoM MITTEE, 
Jackson Heights, Long Island, N. Y., May 4, 1955. 
Ilon. Estes KEFAUVER, 
Chairman, Subcommittee on Constitutional Amendments, 
Committee on the Judiciary, 
Senate Office Buiiding, 
Washington, D. C. 


DeaR Mr. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE: On the question 
before your subcommittee proposing an amendment to the Constitution of the 
United States relative to the making of treaties and executive agreements, we 
wish to suggest that you incorporate in the record of the present hearings, the 
recommendation and conclusion of Senate Report No. 412 of June 15, 1953, 
submitted by the Committee on the Judiciary of the 88d Congress, 1st session, 
on the same subject which is as follows: 

“The committee has been urged by responsible officials to delay action on this 
measure and to seek an examination of the whole program of the making of 
treaties and executive agreements by a specially constituted commission. Such 
a course of action could only result in additional delay of a measure which has 
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already received thorough examination. The committee also has been urged 
to delay action until a treaty violating the Constitution had been adopted. 
The committee would neither be wise nor judicious if it adopted such a course. 

“Also, strange as it may seem, some witnesses even seemed to urge that the 
committee delay action until such a treaty had been upheld by the Supreme 
Court or until the court had refused to pass upon it. It is extremely doubtful 
if Members of the Senate, who take an oath to support the Constitution, could 
consistently adopt such an attitude. 

“The committee has been presented with evidence which certainly establishes 
that there exists no express limitation on the treatymaking power, and the ex- 
istence of an implied limitation is shrouded in doubt. It has also been presented 
with substantial evidence to establish that the existing Federal-State limita- 
tion is in jeopardy of destruction by abuse of the treatymaking power and liberal 
application of the decision in the case of Missouri v. Holland. In addition, the 
committee could almost take legislative notice of abuses by the executive branch 
in the conclusion of executive agreements and the need for supervisory authority 
of the Congress, over such agreements. 

“With this wealth of material before it and with the benefit of the thorough 
examination which this measure has received, the committee feels that delay 
is unwarranted, 

“As Mr. Justice Sutherland stated in the dissent in Associated Press y. 
N.L. R. B. (301 U. S. 103, 141 (1987) ) : 

“‘Ror the saddest epitaph which can be carved in memory of a vanished 
liberty is that it was lost because its possessors failed to stretch forth a saving 
hand while yet there was time.’ 

“The committee reports favorably on this resolution (S. J. Res. 1) and urges 
that it be favorably considered by the Senate of the United States.” 

A majority of 10 members of the Committee on the Judiciary of the 83d 
Congress, Ist session, subscribed to the favorable report. 

It has been said that new ground cannot be explored because the entire 
area of debate was covered last year. Serious consideration should be given 
to the fact that, the first act which is required by the people of duly elected 
Members of the Congress of the United States is that they subscribe to the follow- 
ing oath of office: 

“T, A B, do solemnly swear (or affirm) that I will support and defend the 
Constitution of the United States against all enemies, foreign and domestic; that 
I will bear true faith and allegiance to the same; that I take this obligation 
freely, without any mental reservation or purpose of evasion; and that I will 
well and faithfully discharge the duties of the office on which I am about to 
enter. So help me God.” 

It would be most appropriate, if in your committee report, some emphasis 
was placed on the moral obligation, of the people’s representatives, in all 
branches of their Government, who are oathbound to uphold the Constitution. 
A clear definition of the phrase “support and defend the Constitution of the 
United States” and “bear true faith and allegiance to the same. So help me 
God” seems to be necessary in these times. 

Consider the recent 4 to 4 Supreme Court decision on the question: What is the 
supreme law of the land, the Constitution of the United States or the United 
Nations constitution? Can it be concluded that only four Supreme Court Justices 
realized that their duty was to support and defend the Constitution of the 
United States? 

Reflect on this recent statement of one of our leading legislators, which was 
noted in the Congressional Record: 

“Lawyers all over the country, when they examine their cases are going to 
invoke the provision of the United Nations Charter to which I have referred. 
If I were in active practice back in my home State and certain cases came before 
me, one of the first things I would do would be to burn the midnight oil and 
ascertain if I could not find in the United Nations Charter something which was 
germane to my side of the case, and if I thought it was germane I would plead 
it in the Supreme Court of the United States. After all, it is the duty of an 
advocate to do the best he can in the interest of his client * * *” 

Would the oathbound lawyers referred to in the above-quoted statement 
be acting in accord with the requirements of their oath? Could the invoking of 
the United Nations Charter be an attack on the United States Constitution? 
Our oathbound public servants did not swear to support and defend treaties 


and international agreements. We feel that this point should be made very clear 
in your report. 
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According to Webster’s New International Dictionary the definition of the 
words “support” and “defend” is as follows: 


“SUPPORT” 


1. To hold up or in position ; to serve as a foundation or prop for; to keep from 
sinking or falling; to sustain or carry. 
2. To uphold by aid; to take the side or promote the cause of, especially in a 
dispute, ete., to back up. 
“DEFEND” 


1. To ward or fend off; to drive back or away; to repel. 

2. To prohibit, prevent, forbid. 

3. To repel danger or harm from, to protect; to secure against attack; to de- 
fend is to ward off actual attack or present danger. 

An apparent defect in our Constitution will be eliminated and some doubts 
dispelled if the proposed Bricker amendment (S. J. Res. 1) becomes a part of our 
Constitution. Make it distinct and clear that our Constitution shall be the 
supreme law of the land. Forestall any attempts, through false, erroneous, and 
unmoral interpretation, the possible amending of our Constitution by methods 
contrary to that specified in article 5 of the Constitution. Such an objective, 
we believe, would be in harmony with the obligations we pledge as citizens of 
the United States of America. 

We urge you to favorably report the resolution at an early date. 

We respectfully request that this communication be made a part of the record 
of the hearings of the committee. 

Sincerely yours, 


H. JosepH MAHONEY, 
Legislative Secretary. 
Mr. Smiruey. A statement of the Catholic Association for Inter- 
national Peace, submitted by their committee secretary under date of 


April 21, 1955, for the subcommittee. I ask that it be included. That 
is in opposition to the amendment, sir. 

Senator Dirksen. Yes. Without objection. 

(The statement referred to is as follows:) 


THE CATHOLIC ASSOCIATION FOR INTERNATIONAL PEACE, 

Washington, D. C., April 21, 1955. 

Hon. Estes KEFAUVER, 
Senate Office Building, Washington, D. C. 


Dear SENATOR KEFAUVER: In view of the forthcoming hearings on Senate 
Joint Resolution 1, to be held by the Senate Subcommittee on Constitutional 
Amendments, may I direct your attention to the enclosed statement of the 
Catholic Association for International Peace, which outlines the association’s 
objections to the resolution. 

Although the Bricker amendment has been revised since the publication of 
this statement by our subcommittee on juridical institutions in 1953, we believe 
that the major shortcomings of the original are still present, including the 
essential meaning—set forth in section 2 of the present resolution—of the so- 
called “which” clause (even thought the “which” has been excised). 

The opposition of the Catholic Association for International Peace to the pro- 
posed constitutional amendment is summed up in the final paragraph of the en- 
closed declaration : 

“This subcommittee is therefore opposed to the adoption of the Bricker resolu- 
tion because it would place unnecessary restrictions upon the United States 
Government. It urges furthermore that this attempt be repudiated in the inter- 
ests of the United States and its citizens in a just world order based on the de- 
velopment of true international law and procedure and on the maintenance of 
publie faith.” 

With every good wish, I remain 

Sincerely yours, 


ELEANOR WATERS, Committee Secretary. 
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THE BRICKER RESOLUTION RESTRICTING CONDUCT OF UNITED STATES FOREIGN 


RELATIONS—STATEMENT OF THE SUBCOMMITTEE ON JURIDICAL INSTITUTIONS, 
APRIL 1953 


Certain amendments to the United States Constitution proposed by Senator 
Bricker (S. J. Res. 1) seek to limit the treatymaking power vested in the Presi- 
dent and Senate and to limit the executive-agreement power of the President. 
The fundamental moral principles involved is that of public faith necessary 
to conduct of all national and international relations. The proposed amend- 
ments would seriously undermine public faith in actions of the United States 
Government. Nothing is more necessary to the achievement of peaceful, fruitful 
relations among men and nations than good faith. Good faith among civilized 
nations means that pledges given or received can be trusted. 

The stated purposes of such amendments are primarily (1) to prevent the 
powers delegated by the United States Constitution to the Federal Government 
from being curtailed by or transferred to any international or supranational 
authority, (2) to prevent the powers reserved by that Constitution to the States 
from being similarly abrogated or modified, and (3) to prevent “the fundamental 
civil or political rights of citizens of the United States” from being similarly 
affected. 

The juridical institutions subcommittee feels that these limitations would 
make United States participation in any program of enforceable disarmament 
through international control of atomic weapons and other forms of atomic 
energy virtually impossible, inasmuch as any such program would of necessity 
eall for some form of international supervision of all atomic energy and would 
therefore be prohibited by the terms of section 2 of the Bricker resolution. 

We maintain not only that such amendments would seriously handicap the 
future development of the United Nations, but that they would prevent or hamper 
the development and codification of international law. If they had been in force 
earlier they would probably have made impossible the approval or ratification 
of many necessary and useful treaties or conventions already adopted. 

Not only would they actually impair the sovereignty of the United States 
in its nation-to-nation dealings; they would imply acceptance of the false as- 
sumption that an individual state has no obligation to world society. Moral 
law requires achievement of the international common good. Progress in the 
formulation of international law has been made primarily through international 
treaty. If even the present treaty bases for international law are so attacked 
and crippled, no sound structure of international law and order can be developed. 

Furthermore, such amendments would handicap the United States at a time 
when speedy action in the field of cooperative military action may be necessary) 
to guarantee its safety and that of the free world in the face of threatened 
Communist aggression. 

Section 2 of the Bricker resolution is so loosely and vaguely worded that it is 
bound to cause conflicting and confusing interpretations which might alter our 
traditional constitutional system. Sections 3, 4, and 5 with reference to the 
subjection of United States foreign relations (including executive or other agree- 
ments) to ‘appropriate legislation” would bring control of the Executive’s func- 
tion completely under Congress and would immediately make foreign policy 
a matter of partisan politics. It would, for instance, permit Congress to pass 
further restrictive legislation allowing executive agreements to expire at the 
end of every Executive’s term.’ 

There is no present threat to the constitutional liberties of United States 
citizens which renders the amendments necessary or desirable. The President 
and the Senate, which now ratifies all treaties by a two-thirds vote, can he 
relied upon to see that the treaty powers are prudently and wisely exercised, 
and to protect the freedom and interests of United States citizens in the future 
as in the past. 

However praiseworthy may be the motives of the proponents and however 
important may be the principles they seek to reassert, nevertheless, the adoption 
of any such amendments would prejudice the domestic security and foreign 
relations of the United States. 

This subcommittee is therefore opposed to the adoption of the Bricker resolu- 
tion because it would place unnecessary restrictions upon the United States 
Government. It urges furthermore that this attempt be repudiated in the inter- 
ests of the United States and its citizens in a just world order based on the 


development of true international law and procedure and on the maintenance of 
public faith. 
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Mr. Surrney. A statement of Mr. J. Wallace Hopkins, an attorney 
in Pittsburgh, Pa., opposing Senate Joint Resolution 1. 

Senator Dirksen. Without objection. 

(The statement referred to is as follows :) 


P1ITTsBuURGH, Pa., April 20, 1955. 
Senator Estes KEFAUVER, 
Senate Office Building, 


Washington, D. C. 


DEAR SENATOR: I thank you for the invitation to appear befote your subcom- 
mittee to testify in respect to Senate Joint Resolution 1. I regret that present 
indications are that I shall not be able to do so. I have therefore prepared a 
brief statement of my views for filing. It is enclosed and I trust that it can be 
included in the record of the hearings. 

With best wishes, I am 

Yours respectfully, 


J. WALLACE HOPKINS. 
STATEMENT OF J. WALLACE HOPKINS, PITTSBURGH, PA. 


I am a resident of Pittsburgh, Pa., and have been a member of the Allegheny 
County bar for over 25 years. I am a member of the executive board of the 
Civie Club of Allegheny County and am currently president of the Patent Law 
Association of Pittsburgh. The following statement, however, is not made on 
behalf of any organization but is solely an expression of my personal views. 

I am opposed to Senate Joint Resolution 1 for the following reasons: 

1. Insofar as it purports to establish the supremacy of the Constitution over 
treaties, it is unnecessary. This has always been the law. 

2. Insofar as it would require legislation by the States to implement treaties, 
it would seriously impair the treatymaking power of the Executive in this critical 
period of our national existence when our very survival may depend in large 
measure on mutual undertakings with our friends and allies. We cannot in 
safety afford to return to the cumbersome, slow, and uncertain process of treaty 
ratification by individual States. 

3. In these days of jetplanes and nuclear weapons, the power of the Execu- 
tive to conclude agreements with other nations is essential to our defense and 
any restriction of that power would only add to the advantage inherent in to- 
talitarian government—the ability to act swiftly and decisively—and prevent 
our Commander in Chief from effectively performing his proper function. 

4. The constitutional division of powers, with adequate checks, should not be 
abandoned after having served us so well. The requirement for ratification of 
treaties by a two-thirds vote of the Senate is sufficient safeguard against ill- 
advised or illegal treaties. It might be justifiable, however, to require a two- 
thirds or at least a majority vote of the entire membership instead of simply 
a two-thirds vote of those present. 

For the foregoing reasons, I submit that the subcommittee should report ad- 
versely on Senate Joint Resolution 1. 

Respectfully, 


J. WALLACE HOPKINS. 
Mr. Smrruey. A statement and covering letter from Mr. K. H. 
Donavin, a member of an American Legion post in Miami, Fla., in 
which he appends some names of persons who endorse the statement 
made by him. ‘That is in favor of the amendment, sir. 
Senator Dirksen. Mr. Donavin’s statement will be included. 
(The statement referred to is as follows :) 


MraMI, Fra., April 29, 1955. 
The CHAIRMAN, 


Senate Committee on the Judiciary, 
Washington, D. C. 
DEAR SENATOR: Please refer to my letter of the 20th. 
I called at the committee staff office on Monday, April 25, talked with Mr. 
Smithey, who advised me that the list of prospective witnesses had already filled 
the slate, and that if I so desired I could submit by testimony for printing in the 
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record. Senator Bricker also advised along similar lines, with full appreciation 
of my support of the amendment. 

After driving all the way from Miami, I am naturally disappointed in that I 
cannot be heard in person, therefore, I sincerely hope that my testimony will be 
read carefully by the committee and staff, particularly noting the 90 sponsors 
whose names are attached, and the fact that I am the chairman of the Ameri- 
canism commission of Lindley deGarmo Post No. 70 of the American Legion, 
and I have the verbal consent of the commander of the post to express the post’s 
definite approval of the amendment. 

The testimony of Prof. Quincy Wright yesterday strikes me as the utmost in 
absurdity. When did the United States of America ever fail its international 
obligations, even if we concede that our good deeds were actually obligations? 
Did we fail in World War I, World War II, or Korea? Have we failed in mone- 
tary foreign aid? Have we failed in the delivery of CARE packages? The vast 
majority of our citizens do not need a policeman in the form of a treaty or execu- 
tive agreement. And may I ask the pertinent question, why did other members of 
the U. N. lay down on Korea? Apparently they do not take their international 
commitments too seriously. 

And a final question: Why does the British Empire enjoy immunity from 
treaty law becoming internal law? The answer as I see it, is that the members 
of the Commonwealth are first, last, and always for the British Empire. They 
want no part of supergovernment, such as we will have without the Bricker 
amendment. 

Cordially, 


K. H. DonavIn. 
STATEMENT OF K. H. DONAVIN 


Mr. Chairman and members of the Subcommittee of the Judiciary, my name is 
Kirkwood H. Donavin, residing at 3590 Main Highway, Miami, Fla. I am a 
graduate of the Naval Academy, and am now retired in the Naval Reserve. 

I am in Washington entirely at my own expense, and I represent by unanimous 
vote, my American Legion post, Lindley deGarmo Post No. 70, 300 members living 
in and around Coconut Grove. 

I also speak for an outstanding and highly respectable group of citizens of the 
Miami area, whose names, addresses, and occupations I hand you herewith, for 
checking if the subcommittee should so desire. I have a positive mandate from 
each and every one to express their complete approval of the Bricker amendment. 

The American Legion has consistently supported the entire amendment as 
written, on the floor of annual conventions. The department of Florida, in 
convention assembled, has done the same, therefore there can be no doubt as to 
how the Legion stands. Weare for the amendment. 

We, in and out of the Legion, feel that the vote last year, 60 ayes, 31 nays, 
accurately voiced majority opinion, not only in the Senate, but presumably by 
their constituents. Therefore we feel that failure to pass the amendment would 
be expressing the will of the minority. Even a scant majority vote of one, would 
express the will of the majority in favor of the amendment. We confidently 
believe that if the amendment passes both Houses of Congress, it will be promptly 
ratified by three-quarters of the States. 

In referring to the States, we should call ourselves the United Sovereign States 
of America, for as such were we created. I make this point because if the 
amendment fails, the States will surely lose their sovereignty, cherished these 
many years. 

As the group for whom I speak are unalterably opposed to any form of world 
government, we greatly fear that without safeguards such as the amendment 
would provide, we will be drawn into world government, and at the least our 
internal laws will be nullified by a treaty or executive agreement, made possibly 
in secret. Yet suppose our fears are groundless, which we do not believe, what 
possible harm can come from having an amendment to our Constitution which 
closes and locks the door against the threat to our internal laws? Why should 
we take a chance concerning ourselves and posterity ? 

It has been said that we need have no fear, because treaties must be ratified 
by the Senate, which according to the Constitution, can be accomplished by only 
two Senators then present. It has also been said that we should trust the Chief 
Executive with respect to executive agreements. Such faith is naive and childish, 
for we live in a turbulent world, and the Holy Writ says in effect that God helps 
those who help themselves. 


—_ ee oo och 


a Me ed a st ee ew ee BO ee ed ee eet ed ClO et 


._ Set Pee oo Od bee od a Ot eet oO 





TREATIES AND EXECUTIVE AGREEMENTS 385 


It has been said that the Bricker amendment would hamstring the Chief 
Executive in his conduct of foreign affairs. This is sheer nonsense, but it would 
prevent him from making an executive agreement with a foreign power or powers 
which would affect our internal law. We are not wrong in this, for it has been 
done. 

My Legion post and the group I also represent are proud of our inheritance 
and our independence. We are not isolationists, and we are strongly for anything 
which is good for our country and its time-honored institutions. Our Govern- 
ment gives billions to other peoples, without much dissent here. We voluntarily 
send our CARE packages all over the world, but even with these generous traits 
to others, we are still called isolationists if we dare to place our own material 
and spiritual welfare first. 

We of the Legion proudly recite our preamble, and all of my sponsors reverently 
recite the pledge of allegiance to our flag, and to the Republic for which it stands, 
under God. No One Worlder can recite this pledge with honesty. 

It is true that the Constitution states that treaties shall be the supreme law 
of the land. All treaties, even though they nullify our Consitution, even though 
they infringe on the liberties guaranteed to us by this same Constitution. But, 
as we read it, the Constitution does not authorize the Chief Executive to make 
executive agreements which circumvent the Constitution, and cause such execu- 
tive agreements to become the internal law of our land. Nor in all good faith 
should treaties affect our internal law. 

We do not think that you Senators will knowingly surrender any part of our 
Constitution, but we contend that you will make this possible if you fail to express 
emphatie approval of the Bricker amendment. 

If failure of the amendment should be the tragic result we believe it will, then 
all of us can wave goodbye to the Statue of Liberty as we set sail for Globalland, 
our national anthem will become just an old folk song, the pledge of allegiance 
will be just incoherent mouthing, and down will come the Stars and Stripes. 
The Marines won't take all this lying down. 


A TRUE COPY 


We, the undersigned, consider the passage of the Bricker amendment to be 
necessary to the survival of America, and authorize Commander K. H. Donavin 
to express our convictions to the Senate Committee. 


Mr. and Mrs. T. J. Havel, 3935 Kumquat Avenue, Coral Gables, Fla., retired. 
Mrs. Rosalind Duggan, 1259 NW. 7th Street, Miami, Fla., apartment manager. 
Miss Lola Moran, 180 SW. 12th Street, Miami, Fla., registered nurse. 
Raymond F. Meyer, 2770 NW. 170th Street, Opalocka, Fla., woodworking. 
Homer G. Davies, 340 Menores Avenue, Coral Gables, Fla., retired. 
Florence E. Moore, 350 Menores Avenue, Coral Gables, Fla., retired. 

Sadie M. Turner, 2225 SW. 18th Avenue, Miami, Fla., housewife. 

Florence L. Garrison, 2701 NW. 6th Street, Miami, Fla., real estate. 
Wesley E. Garrison, 5758 Pine Tree Drive, Miami Beach, Fla., real estate. 
H. G. Rubert, 611 Camilo, Coral Gables, Fla., broker. 

fH. Clyde Vining, 739 NE. 72d Drive, Miami, Fla., attorney. 

Harvey H. Klein, 702 Biscayne Building, Miami, Fla., attorney. 

O. Overholzer, 1040 Seybold Building, Miami, Fla., manager, credit bureau. 
Nola Overholzer, Miami, Fla., and Coral Gables, Fla. 

©. G. Sinclair, 305 NW. 88th Street, Miami, Fla., retired marine officer. 
John M. Martin, 1750 NW. 88th Street, Miami, Fla. 

Annabel H. Smith, 185 NE. 80th Terrace, Miami, Fla., real estate. 

Mrs. Edgar E. Mickler, Sr., 1270 SW. 17th Street, Miami, Fla. 

Mrs. Edward 8. Boone, 1815 SW. 16th Street, Miami, Fla. 

Mr. and Mrs. R. W. Randall, 4625 SW 11th Street, Miami, Fla. 

Mrs. Jack Crouch, 640 Candia Avenue, Coral Gables, Fla. 

Mr. and Mrs. Hector Fuente, 1685 NW. 124th Street, Miami, Fla. 

Mr. A. Paul Cochran, 2270 SW. 25th Street, Miami, Fla. 

Mrs. Ione Frisbee, 4401 Palmarito, Coral Gables, Fla. 

Mrs. C. G. Lambert, 648 Sevilla Avenue, Coral Gables, Fla. 

Mrs. Wayne Allen, 820 NW. Ninth Avenue, Miami, Fla. 

Mrs. Charles K. Weaver, 1448 Blue Road, Coral Gables, Fla. 

Mrs. E. E. Sieler, 147 SW. 22d Road, Miami, Fla. 

Mrs. G. C. Estill, 2127 Brickell Avenue, Miami, Fla. 

Mrs. Harold Macklen, Biltmore Hospital, Coral Gables, Fla. 
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Mrs. Herschel Smith, 1259 Alhambra Circle, Coral Gables, Fla. 
Mrs. E. F. Brigham, 4400 Palmerita Avenue, Coral Gables, Fla. 
Miss Ella Levis, 3939 Hardee Road, Coral Gables, Fla. 

Mrs. Gwynn Howard, 1644 SW. Ninth Street, Miami, Fla. 

Mrs. Henry Boggs, DeLand, Fla. 

Mrs. Paul Brinson, 318 Alesio Avenue, Coral Gables, Fla. 

Mr. Roy Page, 350 Aragon Avenue, Coral Gables, Fla. 

Mrs. Clark Stearns, 3555 Poinciana Avenue, Miami, Fla. 

Mr. and Mrs. Lew Drill, 1148 Alhambra Circle, Coral Gables, Fla. 
Mr. and Mrs. Don Eicholtz, 516 Mendoza Avenue, Coral Gables, Fla. 


To Whom It May Concern: 


The following names of American citizens who sponsor the appearance of 
Comdr. K. H. Donavin, Bricker amendment hearing: 


Mrs. W. M. Jones, 13020 NW. Miami Court, Miami, Fla., widow. 

Virginia Mae Burtner, 611 Camilo Avenue, Coral Gables, Fla. 

B. Katheryn Burtner, 123 Menores Avenue, Coral Gables, Fla. 

Retta Roberts, 1795 Fairhaven, Coconut Grove, Fla. 

Estelle Mizell, 500 NE. 72d Street, Miami, Fla. 

Herman J. Gladrow, 121 NW. 60th Court, Miami, Fla. 

Merideth Henry, 1795 Fairhaven Place, Miami, Fla. 

Harriet S. Rainville, 573 Palmetto Drive, Miami Springs, Fla., widow. 

F. A. Turner, 2225 SW. 18th Avenue, Coral Gables, Fla., retired. 

Mrs. S. Lundberg, 8762 NE. Fourth Avenue Road, Miami, Fla. 

Irene M. Howard, 5603 NE. Miami Court, Miami, Fla. 

Josephine Patterson, 465 NE. 50th Terrace, Miami, Fla. 

Mosely Hale, 5601 NE. Third Avenue, Miami, Fla. 

Laura Hale, 5601 NE. Third Avenue, Miami, Fla., housewife. 

Earl L. Corwin, 1118 Flagler Street, Miami, Fla. 

Mrs. Kunda Gynda Corwin, 1118 Flagler Street, Miami, Fla., professional. 

May H. Shields, 443 Brickell Avenue, Miami, Fla., motel owner. 

Theresa John, 7509 Adventure Avenue, Treasure Island, Miami Beach, Fla., 
widow. 

Mrs. Edith Scully, 801 NE. 70th Street, Miami, Fla. 

Dr. and Mrs. F. P. Archer, 1624 W. Flagler Street, Miami, Fla. 


Ellen Winter, 1953 SW. Second Street, Miami, Fla. 
Isaac Black, 346 SW. 19th Road, Miami, Fla. 
slanch Gelb, 355 19th Street, Miami Beach, Fla. 
Grace W. Hanshaw, 69 NW. 26th Avenue, Miami, Fla., motel owner. 
Earl T. Hanshaw, 69 NW. 26th Avenue, Miami, Fla., motel owner. 
Emily H. Gruner, 440 NE. 51st Street, Miami 37, Fla. 
Hazel Rudolph, 626 W. Flagler Street, Miami 36, Fla. 
Blanch Hichelberger, 446 Alhambra Circle, Coral Gables, Fla., housewife. 
Mrs. L. Curtis, 163 NW. 68th Terrace, Miami, Fla. 
J. W. Taylor, 81 NW. 50th Street, Miami, Fla. 
Helen G. Sweatt, 355 19th Street, Miami Beach, Fla. 
Florence Moore, 350 Menores Avenue, Coral Gables, Fla. 
Rose A. Wiess, 7925 Collins Avenue, Miami, Fla. 
Joe Miller, Jr., 2148 NE. 164th Street, North Miami Beach, Fla. 
Mrs. Vedora, 925 NE. 143d Street, Miami, Fla. 
Mrs. P. Rust, 5346 Pine Tree Drive, Miami Beach, Fla. 
Mrs. Mabel Priestman, 916 NE. 90th Street, Miami, Fla. 
Mrs. Carl Lipham, 403 Eaton Street, Key West, Fla. 
Mrs. Virginia Cullum, 13045 NW. Miami Court, Miami, Fla., music teacher. 
Dr. E. Fitzpatrick, 10960 Biscayne Boulevard, Miami, Fla. 


Mr. SmitHey. Then a letter from the research professor of law of 
the University of Oklahoma, Mr. Merrill, opposing the resolution. 
I ask that that be received. 

Senator Dirksen. Professor Merrill’s statement will be included. 

(The statement referred to is as follows :) 
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STATEMENT OF Maurice H. Merritt, RESEARCH PROFESSOR OF LAw 


Senate Joint Resolution 1 (84th Cong., 1st sess.) embodies the so-called 
Bricker amendment to the Constitution of the United States with all the unde- 
sirable features of substance which have characterized former versions. My 
views that these proposed changes in the Constitution are dangerous to the 
country’s welfare and should not be adopted, and that the arguments advanced 
in their support are unsound, both legally and historically, were set forth in 
correspondence printed under the title “Proposals To Amend the Treatymaking 
Provisions of the Constitution: Views of Deans and Professors of Law. Com- 
mittee on the Judiciary,” a committee print of the 83d Congress, 1st session, 
pages 20-23. Please take them as incorporated by reference in this letter. I 
hold the same views as then and stand on those statements. 

There is one matter not contained in those letters which I think worthy of 
consideration by your committee. The proponents of the Bricker amendment 
make much of the claim that it is doubtful whether the Supreme Court of the 
United States may pass upon the validity of treaties as in conflict with the Con- 
stitution. They make much of the claim that the Court never actually has held 
a treaty provision invalid. They forget, or consider of no significance that the 
Supreme Court repeatedly and without exception, has stated that treaty provi- 
sions conflicting with the Constitution, including, of course, the constitutional 
scope of the treatymaking power, are invalid. Even in their “horrible example,” 
Vissourt v. Holland (252 U. S. 416, 64 L. Ed. 641, 40 S. Ct. 382 (1920) ), the Court 
thoroughly examined the contention that the treaty was invalid because in excess 
of the constitutional scope of the treaty power and because of “some invisible 
radiation from the general terms of the 10th amendment.” The opinion expressly 
pointed out that the treaty did not “contravene any prohibitory words to be 
found in the Constitution.” How any support can be gained for the contention 
that the Supreme Court has abdicated the function of construing the Constitu- 
tion is more than I can see. 

Moreover, in asserting that no treaty ever has been held unconstitutional these 
proponents of the Bricker amendment overlook the clear impplications of the 
action of the Supreme Court in New Orleans v. United States (10 Pet. 662, 9 
L. Ed. 573 (1836)). This was a suit brought by the United States against the 
city of New Orleans involving certain land granted the city in colonial days for 
public uses. The city was undertaking to grant this land to private owners in 
alleged violation of the public trust. One of the issues in the case turned on the 
contention that, as the royal authority admittedly could have exercised super- 
vision to prevent this breach of the public trust during Spanish and French 
dominion, the United States, by the treaty of cession, succeeded to the same 
power. On this issue the Supreme Court, holding adversely to the United 
States, said: 

“The Government of the United States, as was well observed in the argument, 
is one of limited powers. It can exercise authority over no subjects except those 
which have been delegated to it. Congress cannot, by legislation, enlarge the 
Federal jurisdiction, nor can it be enlarged under the treatymaking power.” 
(10 Pet. at 736, 9 L. Ed. at 602.) 
and again, 


“It is very clear that as the treaty cannot give this power to the Federal Gov- 
ernment, we must look for it in the Constitution. * * *” (10 Pet. at 737, 9 L. 
Ed. at 602). 


and again, 


“The State of Louisiana was admitted into the Union on the same footing as 
the original States. Her rights of sovereignty are the same, and by consequence 
no jurisdiction of the Federal Government, either for purposes of police or other- 
wise, can be exercised over this public ground, which is not common to the United 
States. It belongs to the local authority to enforce the trust, and prevent what 
ary shall deem a violation of it by the city authorities.” (10 Pet. at 737, 9 L. Ed. 
at 602.) 

The clear import of this branch of the decision is: 

1. The Court assumes that the terms of the treaty are sufficient to confer the 
Claimed power upon the United States. 
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2. The Court holds that this attempted treaty conferment is unconstitutional 
because: 

(a) by the constitutional division of power between the Nation and the States, 
the supervision of such public trusts belongs to the State within which the 
land lies, and 

(D0) the matter in quentins was beyond the constitutional scope of the treaty- 
making power, since, after the cession, France would have no legitimate concern 
over the internal government of the Louisiana country, the distribution of govy- 
ernmental power therein, or the enforcement of the public trust, thus obviating 
the application of the Ware v. Hylton—Missouri v. Holland principle. 

If this does not amount to a decision holding a treaty unconstitutional as going 
beyond the legitimate scope of the treatymaking power, it is so close thereto that 
I am unable to see the distinction. I conclude, therefore, that we have ample 
precedent to invalidate any attempt by treaty to prescribe domestic institutions 
in any matter not legitimately of international concern. 


Mr. Suirney. A report of the United States Council of the Interna- 
tional Chamber of Commerce, New York City, entitled, “The Effects 
of the Bricker Amendment on Commercial Treaties and Agreements 
Benefiting American Business.” 

I ask that that be included in the record. 

Senator Dirksen. It will be included. 

(The statement referred to is as follows :) 


UNITED STATES COUNCIL OF THE 
INTERNATIONAL CHAMBER OF COMMERCE, INC., 
New York, N. Y., May 4, 1955. 
Hon. ESTEs KEFAUVER, 
United States Senate, Washington, D. C. 

My DEAR SENATOR KEFAUVER: In January 1954 the United States Council of the 
International Chamber of Commerce published a study of the effects of the 
Bricker amendment on commercial treaties and agreements benefiting American 
business. The council’s report has been reviewed and we are satisfied that it is 
applicable to the proposal to amend the ¢ ‘onstitution currently under considera- 
tion by your subcommittee. 

The executive committee of the United States Council has requested me to 
submit the report to you in the hope that it will be of interest to the subcommittee 
in its consideration of Senate Joint Resolution No. 1. 

I am sending 15 additional copies of the council’s statement under separate 
cover to the secretary of the committee. 

Sincerely yours, 


Lioyp K. NEIDLINGER, Executive Director. 


THE EFFECTS OF THE BRICKER AMENDMENT ON COMMERCIAL TREATIES AND AGREE- 
MENTS BENEFITING AMERICAN BUSINESS BY UNITED STATES COUNCIL OF THE 
INTERNATIONAL CHAMBER OF COMMERCE, NEW York, N. Y. 


FOREWORD 


This memorandum has been prepared to enable members of the United States 
council to consider the extent to which commercial interests may be affected 
by the changes in the established treatymaking powers of the United States 
Government proposed in Senate Joint Resolution No. 1, the Bricker amend- 
ment. 

The council recognizes that grave questions of constitutional law, balance of 
powers, and of States rights are raised by Senator Bricker’s proposal. Such 
questions have captured the attention of the principal advocates and opponents 
of the amendment, but little attention has so far been directed to the specific 
effect the amendment might have on the treaties and executive agreements of 
principal interest to business. 

The memorandum will not deal with the purely political issues raised by 
the Bricker amendment. Its sole purpose is to study the manner in which 
the amendment might affect the negotiation of certain treaties and agreements 
which have been concluded over the years to secure a number of rights and 
benefits for American citizens and business establishments engaged in inter- 
national trade. 
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The first comprehensive treaty of friendship, commerce, and navigation was 
concluded in 1790 between France and the United States. Similar treaties 
were subsequently concluded with 42 nations. Many of those concluded prior 
to 1890 have been revised and amended to make them responsive to modern 
conditions. Revision of others is currently under negotiation or awaiting 
ratification, and new treaties are also being negotiated. 

In addition to these comprehensive treaties, special conventions have been 
concluded with many nations to relieve American companies of the burdens 
of double taxation. 

A large number of matters of interest to American businessmen have been 
incorporated in executive agreements and multilateral conventions which have 
the effect of regulating such matters as postal rates, use of radio frequencies, 
air-transport rights, protection of patents and trademarks, and similar specific 
details of conducting business in foreign lands or in cooperation with foreign 
companies. 

For these reasons it is believed that a study of the effects of the Bricker 
amendment in the field of our foreign economic relations should be brought to 
the attention of council members. 

American business interests are engaged in a wide variety of activities through- 
out the world—activities which make a great contribution to the economic 
strength of the United States. In order to protect our business interest from 
unfair actions by foreign governments and to enable Americans to conduct their 
business operations effectively, it has been the practice throughout our history 
to conclude treaties of friendship, commerce, and navigation (FCN) between 
the United States and foreign countries. Such treaties contain commitments by 
the foreign government to grant the favorable treatment sought by American 
business, based, of course, on the condition that the United States Government 
in its turn grant equally favorable treatment to the foreign citizen or corporation. 
The assurances the United States can receive are limited by the assurances we 
are willing to grant. 

Provisions of treaties and agreements concluded for the benefit of American 
business are of two kinds: (a) Those providing guarantee relating to trade 
(import duties, export duties, ete.) ; and (b) those affecting the rights of indi- 
viduals and companies doing business in foreign countries (commitments regard- 
ing ownership of property, taxation, expropriation, etc.). 

The Bricker amendment would affect the ability of the United States to enter 
into treaties and agreements regarding these matters in two ways: (I) By 
requiring that treaties and agreements “shall become effective as internal law 
in the United States only through legislation * * *”’; and (II) that such legisla- 
tive action may only be such as would be “valid in the absence of international 
agreement.” 

I. Requirement of legislative action 


If this requirement were adopted, there would be increased difficulty in con- 
cluding treaties and agreements owing to (a@) cumbersomeness of the procedure 
and (b) the possible effect on the accepted procedure of authorizing executive 
agreements by prior legislation. 

(a) The requirement that treaties and agreements, in order to be effective 
as internal law, must be approved by act of Congress, in addition to Senate consent 
to ratification, would hamper the conclusion of agreements beneficial to Ameri- 
can business interests by greatly complicating the procedure. The additional 
legislative step would inevitably cause delay, particularly when Senate action 
took place near the end of a session and final legislative action had to be delayed 
until the beginning of the next session. Also, it commonly happens that both 
the House and Senate committees consider it necessary to hold extended hearings 
on the same subject. 

(b) With respect to executive agreements pursuant to legislative authoriza- 
tion, typical examples are the reciprocal-trade agreements made under and in 
conformity with the Trade Agreements Act, as amended; the lend-lease agree- 
ments made under and in conformity with acts of Congress; and the series of 
agreements made by the exchange of diplomatic notes for reciprocal tax exemp- 
tion on shipping profits made under and in conformity with provisions of the 
Internal Revenue Code. An example of a different type is the postal arrange- 
ments made pursuant to law by the Postmaster General by and with the advice 
and consent of the President. 

Whether the Bricker amendment would be interpreted as requiring subse- 
quent statutory approval of each executive agreement of these types is not made 
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clear. The pertinent language is that a treaty or other international agree- 
ment shall become effective only “through legislation.” 

If agreements pursuant to prior legislation are regarded as being made effec- 
tive “through legislation,” this legislative device would not be affected. On the 
other hand, if it is intended that subsequent specific legislative action is required 
in the the case of each agreement, the above-mentioned device which has been 
found convenient, and in some cases absolutely necessary for carrying out the 
policies in view, could no longer be used. 


Il, Requirement that legislation be “valid in the absence of international agree- 
ment” 


Effect on content of treaties and agreements.—There is danger that the prac- 
tical effect of this requirement would be to prevent the inclusion in treaties and 
agreements of many provisions heretofore included for the protection and benefit 
of American business interests abroad. The provisions that could no longer 
be included would be certain of those provisions of our general treaties of friend- 
ship, commerce, and navigation which relate to the treatment of persons and 
companies, as distinguished from vessels and goods. The latter, being within 
the authority of Congress under the commerce clause of the Constitution, pre- 
sumably could still be included in treaties and made effective as internal law by 
a valid act of Congress. The former (provisions relating to persons and com- 
panies), being in many cases partially or wholly within the authority of the 
States, presumably could not. 

It is true that matters within State jurisdiction could still be included in 
treaties if the treaties were approved by the legislatures of the States. Such 
procedures would be too cumbersome, time-consuming and uncertain to be prac- 
ticable and, moreover, it should be noted that these treaties would be effective 
only in those States that acted affirmatively. 

With respect to the rights of persons and companies, reference is made below 
to typical provisions commonly included in our treaties of friendship, commerce, 
and navigation. Such provisions, in the absence of treaty, could not be made 
effective by congressional enactment, or at least the validity of such an enact- 
ment would be in doubt, because they deal with matters within State jurisdiction. 

It should be noted that mere doubt as to State jurisdiction would probably 
be sufficient to exclude a provision from a treaty, since the President could not 
make a binding commitment on behalf of the United States in the absence of 
assurance that it could in fact be carried out. And in the absence of a clear 
United States commitment it is not likely that a foreign country would on its 
part assume a corresponding obligation. 

Furthermore, even if the laws of all the States were in complete harmony with 
a proposed treaty provision, the Congress would not have authority to approve 
a treaty containing such a provision since the enacting statute would not be 
valid under the Constitution as modified by the Bricker amendment. And, of 
course, no assurance could be given that State laws would not subsequently be 
changed. 

The provisions cited below are from the treaty of friendship, commerce, and 
economic development with Uruguay, signed November 23, 1949. Similar pro- 
visions are commonly included in other treaties of this type. These provisions 
relate to matters which are partially or wholly within the jurisdiction of the 
states. 

Article I, section 1: This section permits the nationals of either party to 
enter the territories of the other party for the purpose of carrying on trade and 
“for other purposes.” 

Provisions regarding trade presumably would be within the powers of Congress 
under the commerce clause, but clauses such as the one cited could not be incorpo- 
rated in treaties without danger that matters within states’ legislative jurisdic- 
tion might be covered. 

Article III, section 1: This section entitles nationals of either party to certain 
specified treatment in the application of laws and regulations within the terri- 
tories of the other party that provide for compensation on account of disease, 
injury, or death in the course of employment. 

Article III, section 2: Nationals of either party within the territories of the 
other are accorded certain specified treatment in the application of laws and 
regulations establishing systems of compulsory insurance against certain speci- 
fied misfortunes. 

Article IV: This article specifies that “neither party shall without appropriate 
reason deny opportunities and facilities for the investment of capital by nationals 
and companies of the other party.” 
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Article V, sections 1 and 2: Nationals and companies of either party are 
aceorded the right within the territories of the other to certain specified treat- 
ment with regard to engaging in a variety of activities, including: Commercial, 
manufacturing, financial, construction, publishing, scientific, educational, re- 
ligious, philanthropic, and professional, and regarding exploiting mineral deposits 
and engaging in fields of economic and cultural activities. 

Article V, section 4: Nationals and companies of either party within the terri- 
tories of the other are permitted to employ experts for purposes of examinations 
or audits and technical investigations pertaining to their own business without 
the requirement that these experts shall qualify for the practice of their profes- 
sion under laws and regulations of such territories. 

Article VI, section 1: Nationals and companies of either party are accorded 
within the territories of the other party the right to organize, control, and 
manage companies for engaging in a variety of specified activities. 

Article VII, section 1: Nationals and companies of either party are accorded 
certain rights regarding the leasing of real property for certain specified com- 
mercial and noncommercial purposes. 

Article VII, section 3: Nationals and companies of either party are given 
the right to dispose of inherited property that they are not permitted to retain 
because of alienage, and are given 5 years to do so. 

Article VII, section 4: Nationals and companies of either party are given cer- 
tain rights with respect to asquisition, possession, and disposition of personal 
property. 

Article VIIT, section 2: This section provides that property of the nationals 
or companies of either party within the territory of the other shall not be ex- 
propriated except through procedures and subject to conditions applicable to 
nationals. “Any expropriation shall be made in accordance with applicable laws, 
which shall at least assure the payment of just compensation in a prompt, ade- 
quate, and effective manner.” 

Senate Document No. 232 The Constitution of the United States (p. 825) : “The 
settled rule of the Supreme Court (U. 8S.) in cases for the determination of the 
amount of damages to be paid for private property condemned and taken for 
public use, is that it accepts the construction placed by the supreme court of the 
State upon its constitution and statutes.” 

Article IX: Nationals and companies of either party, whether or not residing 
within the territories of the other party, are accorded certain rights in regard 
to the payments of fees, taxes, or charges imposed upon, or applied to, income, 
capital, transactions, activities, or any other objects, or to requirements with 
respect to the levying and collection thereof. 

All the foregoing articles refer to matters with respect to which the jurisdic- 
tion of the Congress, acting by itself, is in doubt but which can presently be 
covered by the President and the Senate acting together. 

In order to protect American business from double taxation on income in con- 
nection with its activities abroad, the United States Government has entered 
into taxation conventions with a number of foreign countries. Inasmuch as the 
subject matter of these conventions is concerned with Federal income taxes only, 
it would appear that the Congress has power, either in the presence or absence 
of treaty, to pass appropriate legislation. 

Thus the questions raised by the requirement that legislation be valid in the 
absence of international agreement would not appear applicable to these conven- 
tions; the comments on the requirement of implementing legislation, however, 
would still apply. 

CONCLUSION 


The authority of the President to conclude executive agreements and the 
authority of the President and Senate to conelude formal treaties has been 
widely used to promote and protect the interests of Americans engaged in inter- 
national commerce and investment. 

In the exercise of the treatymaking power of the Government, all parties 
concerned with the negotiations must have confidence that the commitments 
made do not violate constitutional provisions and laws, and that internal laws 
will not make it impossible to fulfill them. 

The study made by the United States Council indicates that the Pricker 
amendment raises questions that should be clarified if a new procedure for 
ratifying treaties and making executive agreements effective is to enjoy this 
confidence. 
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The council wishes to express its thanks to Messrs. Gerard Swope, Jr., and 
Walter Schlotterbeck who have served as legal consultants to the staff in the 
preparation of this memorandum. 

This memorandum was considered and approved at the meeting of the execu- 
tive committee of the United States Council on January 27, 1954. 


Mr. Smiruey. The statement of Mr. Robert H. Kelley, of Houston, 
Tex., submitted by a trustee of the Committee for Constitutional 
Government, Inc., in which Mr. Kelley incorporates a copy of the 
resolution adopted by both houses of the Legislature of the State of 
Texas. 

Senator Dirksen. Without objection. 

(The letter and statement referred to are as follows :) 


COMMITTEE FOR CONSTITUTIONAL GOVERNMENT, INC., 
April 15, 1955. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Constitutional Amendments, 
Senate Judiciary Committee, Senate Office Building, 
Washington, D. C. 

My DeAr SENATOR KEFAUVER: Enclosed herewith copy of the statement of 
Robert H. Kelley of Houston, Tex., which he has asked us to file with your 
subcommittee, as part of the record of your hearings. 

We are sending by the same mail a copy to each member of the Senate Judici- 
ary Committee. 

As this statement makes permanent record of the action of the Texas State 
Legislature with reference to the Bricker amendment, it would seem highly 
important that this statement be embodied as part of your proceedings. 

Sincerely yours, 
SUMNER GERARD, Trustee. 


STATEMENT OF Rosert H. KELLEY, Houston, Tex. 


Gentlemen, with your permission, I desire to file with you, and for your con- 
sideration, the following statement in support of Senate Joint Resolution 1, of- 
fered by the senior Senator from Ohio: 

1. I attach hereto, as a part of my statement, a copy of a resolution adopted 
in 1954 by the Senate of Texas and concurred in by the House of Representatives, 
Promptly after the adoption of this resolution, and pursuant to section 2 thereof, 
copies thereof were sent by the secretary of the Texas Senate to the Vice Pres- 
ident and Speaker of the House of Representatives and all Members of the Texas 
delegation in the Congress of the United States. 

At the time of the adoption of that resolution I was, and still am, convinced 
that the facts stated and the conclusions expressed by the Texas Legislature 
were, and are, correct. 

In my opinion it was never intended by the framers of the Constitution that 
any international compact or agreement, whether ratified by the Senate as a 
treaty or not, should effectively transfer to the United States powers vested by 
the Constitution in the States, or vice versa. And it was never intended that 
a mere executive agreement, not so ratified by the Senate, should be held to 
constitute a “treaty” within the meaning of the supremacy clause of the Con- 
stitution. The decisions of the Supreme Court holding otherwise should, there- 
fore, be overruled by an amendment to the Constitution substantially as was, and 
is now, proposed by Senator Bricker. 

(2) The Constitution clearly provided the methods by which it could be 
amended. By a familiar rule of construction the expression of those methods 
was intended to exclude all others. 

In one of the greatest opinions ever delivered by the Supreme Court (in United 
States v. Lee, 106 U.S. 196) it was said: 

“No man in this country is so high that he is above the law. No officer of the 
law may set that law at defiance, with impunity. All the officers of the Govern- 


ment, from the highest to the lowest, are creatures of the law and are bound 
to obey it. 


_ 
by : 
to § 
upo 

T 
one 
stit 
this 
the 
true 
it p 
isa 

Ss 
this 
fou 
has 
see 





TREATIES AND EXECUTIVE AGREEMENTS 393 


“It is the only supreme power in our system of government, and every man who, 
by accepting office, participates in its functions, is only the more strongly bound 
to submit to that supremacy and to observe the limitations which it imposes 
upon the exercise of the authority which it gives.” 

The Constitution is “the supreme law.” How, than, did it come to pass that 
one man, the President, is held to have power to change or set aside the Con- 
stitution from which all his official power flows? Is it no longer true that in 
this country ‘no man is so high as to be above the law”? The Supreme Court, in 
the cases mentioned by the Texas Legislature, has decided that it is no longer 
true. It is high time, then, that we amended our Constitution further, to make 
it plain that the Constitution is the most supreme of all laws; and that nothing 
is a “treaty” until the Senate ratifies it. 

Statements that the adoption of the proposed amendment would hamstring 
this Nation in the conduct of its foreign affairs are obviously without any real 
foundation. Legislative approval of treaties, as a condition of their validity, 
has been required for many years in Britain and many other countries. They 
seem to get along quite well in the conduct of their foreign affairs. We should 
be able to do as well. 

The States of this country, and their people, never intended to create—they 
did not create—a dictatorship or an absolute monarchy. They would not agree 
to one now. The entire Congress, Senate and House, cannot amend the Con- 
stitution. But the Supreme Court, in very recent years, has undertaken to 
say that in the realm of foreign affairs we have a dictatorship with powers 
so extensive that the dictator, in combination with some foreign official, can 
set aside or amend the Constitution without even consulting or notifying the 
Senate. This condition needs correction without delay. 

If such an amendment is proposed it is a foregone conclusion that the State 
legislatures will ratify it. They want it and their people want it. That is the 
reason, obviously, why the resolution is being opposed so vigorously in the 
Congress. Its enemies are afraid of the mind and temper of the people and their 
legislatures. 


As one American citizen to others, I therefore ask that you report the resolu- 
tion favorably and promptly. 


SENATE CONCURRENT RESOLUTION No. 1 


Whereas on April 19, 1920, the United States Supreme Court, in Missouri v. 
Holland (252 U. S. 416), held that notwithstanding the 10th amendment to the 
Constitution of the United States, a treaty with a foreign power, implemented by 
an act of Congress subsequently passed for that purpose, authorized the Govern- 
ment of the United States to control and regulate matters which otherwise would 
be subject to regulation by the States alone; and 


Whereas in its opinion in that case (two distinguished justices dissenting) 
it was said: 

“* * * Acts of Congress are the supreme law of the land only when made in 
pursuance of the Constitution, while treaties are declared to be so when 
made under the authority of the United States. It is open to question 
whether the authority of the United States means more than the formal acts 
prescribed to make the convention * * * there may be matters of the 
sharpest exigency for the national well-being that an act of Congress could 
not deal with, but that a treaty followed by such an act could * * *, The 
treaty in question does not contravene any prohibitory words to be found 
in the Constitution. The only question is whether it is forbidden by some 
invisible radiation from the general terms of the 10th amendment. 

“* * * we cannot put the case of the State upon higher ground than * * * 
that, but for the treaty, the State would be free to regulate this subject 
itself. 

“* * * No doubt the great body of private relations usually falls within 
the control of the State, but a treaty may override its power.” 


On these grounds, it was decided “that the treaty and statute must be upheld” ; 
and 
Whereas the same Court, on February 2, 1942, in the case of United States v. 
Pink (315 U. 8. 203), with 2 justices dissenting and 2 others not participating, 
held that an executive agreement, made by the President with a foreign power, 
but not ratified or concurred in by the Senate (as required in case of a treaty by 
62805—55 26 
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art. II of the Constitution), has the same dignity as a treaty made by the Presi- 
dent and ratified by the Senate. In consequence, the Court decided that the 
insurance laws of the State of New York, made for the protection of policy- 
holders and other creditors, were invalidated by the act of the President alone ; 
and 

Whereas in addition to the treaty and executive agreement referred to in the 
decisions above mentioned, many others have been made, and still more are pro- 
posed, or are in preparation, the effects of which, if made, upon the rights and 
powers of the States, and the rights of the people, would be disastrous. For 
examples, reference is made to the Atlantic Charter agreement of 1941; those 
made at the Cairo and Teheran Conferences in 1943, and at Yalta and Potsdam 
in 1945, all of which were made by the President alone without submission to or 
ratification by the Senate; also the potato executive agreement of November 23, 
1948, likewise unsubmitted and unratified, but which the United States is now 
attempting to enforce through the Supreme Court notwithstanding it was held 
invalid by the Court of Appeals for the Fourth Circuit (United States v. Capps, 
Inc. (204 Fed. 2d 655) ) and by the trial court (100 Fed. Supp. 30), partly because 
it constituted a clear violation of a valid act of Congress. Reference is also made 
to the efforts of our State Department (partly successful) to bypass or nullify, 
by executive agreements, the will of Congress expressed in the Stockpiling Acts, 
relating to strategic materials. To the extent of their success, such agreements 
might make it necessary for this country, in the event of war, to depend upon 
supplies wholly inaccessible except by the use of long sealanes. Reference is 
made, further, to the Warsaw Convention, ratified by the Senate in 1928, whereby 
the right of recovery of an airline passenger holding an international ticket is 
limited, even where a crash occurs in this country, to about $8,500; and to the 
Pandora’s box of proposed treaties and covenants (including the human riglits 
and genocide covenants) prepared or preparing in the mills of the United Nations, 
under some of which a citizen of this country might be haled before and tried 
and convicted by a foreign court, without a jury, for expressing his opinion or 
practicing his religion in this country. Finally, reference is made to the fact 
that at least one of our congressional committees has been refused full informa- 
tion as to all of this Nation’s unfulfilled commitments under executive agree- 
ments on the ground of national security ; and 

Whereas to rescue the rights and powers of the States from such Federal en- 
croachments, and to protect the people in the enjoyment of their constitutional! 
rights and liberties, the Senate Foreign Relations Committee in 1953 reported 
out favorably Senate Joint Resolution No. 1, introduced by Senator John W. 

sricker of Ohio, and many other Senators, including the Honorable Price Daniel, 
but no favorable or satisfactory action has so far been taken thereon; and 

Whereas it is evident that under the decisions, treaties, and agreements men- 
tioned above the rights and powers of the sovereign States and the constitutional 
rights and liberties of the people of the United States have already been violated 
and are in great danger of further encroachment and possible destruction by 
unwarranted and injudicious exercise of the so-called treatymaking power; and 
that this danger is enhanced by the multitude of treaties, conventions, and inter- 
national compacts and agreements which have been and probabaly will be pro- 
posed by the United Nations and other international associations: Now, there- 
fore, be it 

Resolved by the Senate of the State of Teras, the House of Representatives 
concurring: 

SecTIon 1. That the Legislature of the State of Texas hereby petitions tlie 
Congress of the United States that during its present session it submit to the 
States for ratification a proposed amendment to the Constitution of the United 
States for the purpose of limiting the treatymaking power so that, if ratified by 
the States, (1) no provision of a treaty or other international compact or agree- 
ment which conflicts with the Constitution of the United States shall have any 
force or effect; (2) no international compact or agreement which has not been 
concurred in by the Senate, as provided in article II of the Constitution, shall be, 
or have the dignity or legal effect of, a treaty under article VI of the Constitu- 
tion; (3) no treaty or other international compact or agreement shall be effec- 
tive as internal Jaw within the United States except to the extent it may be made 
so by an act of Congress enacted to enforce or implement the same; (4) no treaty 
shall be concurred in by the Senate except by the affirmative vote of two-thirds 
of a quorum of the Senate, on which the yeas and nays shall be entered on 
the Journal; and (5) the Constitution shall not be in any way or to any extent 
altered or amended except by one of the methods provided in article V thereof. 
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Sec. 2. Promptly after the passage of this resolution the secretary of the 
senate shall transmit a certified copy of this resolution to each of the following: 

(a) The Vice President and the Speaker of the House of Representatives 
of the United States; and 

(b) The members of the Texas delegation in the Congress of the United States. 

Adopted by the senate by viva voce vote, March 25, 1954; adopted by the 
house March 31, 1954. Yeas, 105; nays, 28. 


Mr. Smirney. Also the statement of Mr. Thomas James Norton 
on the subject of the Bricker amendment. 

Senator Dirksen. Without objection. 

(The statement referred to is as follows:) 


COMMITTEE FOR CONSTITUTIONAL GOVERN MENT, INC., 


May 5, 1955. 
Hon. Estes KEFAUVER, 


Chairman, Subcommittce on Constitutional Amendments, 
Senate Judiciary Committee, Washington, D.C. 


My Dear SeEnatTOoR: I hand you herewith testimony of Thomas James Norton, 
author of the book, The Constitution of the United States—Its Sources and 
Application. 

This book was selected by the committee on American citizenship of the Ameri- 
can Bar Association and by its chairman, James M. Beck (former Solicitor Gen- 
eral of the United States) as the best book available on the Constitution, for 
presenting to youth the principles of our Constitution. More than 750,000 copies 
of the book have gone into circulation. 

We are sending copy of the testimony to every member of the entire Senate 
Judiciary Committee, and include herewith five additional copies for the staff 
of the committee, as well as your own copy to be entered into the record. 

Sincerely yours, 


Epwarp A. RUMELY. 
STATEMENT OF THOMAS JAMES NORTON 
THE Roors ofr THE BRICKER PROPOSAL DEEP IN HISTORY 
BILL OF RIGHTS STOPPED ENGLAND'S CHIEF EXECUTIVE 


The dispatches from Washington report that the objection of the President 
to the proposal offered by Senator Bricker for an amendment to the Constitution 
is that it would diminish his authority in the conduct of foreign affairs. 

If that would be so, he has the right to object, for one of the most frequently 
stated expectations of the Constitutional Convention was that each department 
of the Government would stand its constitutional ground against encroachments 
by one or both of the others. 

That raises the question, What are the powers of the President in the field of 
foreign relations? 


I 
No powers not found in article II 


Our Federal Government is the agent of the people who created it. Lord 
Bryce, in the American Commonwealth, said that the basing of the American 
Government on the principle of agency was the great achievement of the Consti- 
tutional Convention. 

The agent can do nothing not specifically entrusted to him. Any act beyond 
the specification is void in law. 

The Government of the United States being one of granted powers from the 
people, we look in article II, establishing the executive department, for the 
authority of the President as an agent of the people in the field of foreign 
affairs. 

The first effect on the mind from a look at article II is that the President can 
do next to nothing alone. Even his appointment of the aides around him must 
be approved by the Senate. He is authorized to “appoint Ambassadors, other 
public Ministers and Consuls” to the field of foreign relations—but not alone. 
That must be “by and with the advice and consent of the Senate.” 

Article II opens with “The Executive power shall be vested in a President.” 

Instantly the question arises, “What is Executive power?” 
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In the Senate in 1835 Daniel Webster discused that and gave answer (italics 
inserted) : 

“When they say it shall be vested in a President they mean one magistrate, 
to be called a President, who shall hold executive authority; but they mean 
further that he shall hold his authority according to the grants and limitations 
of the Constitution itself. 

“They did not intend, certainly, a sweeping gift of prerogative. They did not 
intend to grant to the President whatever might be construed, or supposed, or 
imagined to be an executive power; and the proof that they meant no such 
thing is that, immediately after using these words, they proceed specifically to 
enumerate his several and distinct and particular authorities; to fix and define 
them; to give the Senate an essential control over the exercise of some of them, 
and to leave the others uncontrolled. 

“By the Executive power conferred on the President the Constitution means 
no more than that portion which itself creates, and which it qualifies, limits and 
circumscribes” (4 Beveridge’s “John Marshall,” p. 535). 

That line of reasoning had been employed by Madison in No. 42 of The 
Federalist while he repelled the attack on the proposed Constitution, that the 
general welfare clause would permit the Federal Government to overrun the 
land. He said that the grant of power “to pay the Debts and provide for the 
common Defence and general Welfare of the United States” could be exerted 
only through the 18 specific provisions following, and separated only by a semi- 
colon—to borrow money, to regulate commerce, to establish a uniform rule of 
naturalization, and uniform laws on the subject of bankruptcy, to coin money, 
and so on and on. 

To provide for “the general Welfare of the United States” the Congress can 
act only through one or more of the clauses granting power. 

The term “general Welfare,’ contended Madison, is strictly limited by the 
context of section 8 of article I, in which it is found. 

In No. 83 of The Federalist Hamilton took up this subject and followed the 
argument of Madison. 

So, argued Webster, reading article II, establishing the Presidency, ‘executive 
power” cannot be picked up outside the text of the Constitution. 

Applying that, the Constitution did not itself create power in President Wilson 
to sign up in 1919 a treaty with France “to provide,’ as he reported to the Sen- 
ate, “for immediate military assistance to France by the United States in case of 
any unprovoked movement of aggression against her by Germany.” 

The refusal of the Senate to approve that treaty was an “interpretation” or 
reading by the Government of the United States of the reach of its Constitution. 
That interpretation became what is called by the writers on this subject “the law 
of the Constitution,’ a growth attaching to the fundamental law itself (Dicey’s 
Law of the Constitution, Oxford). 

A similar interpretation had been placed on the constitutional authority of 
President Theodore Roosevelt when he executed a number of treaties by which 
he would bypass the Senate and refer to the Hague Tribunal for final decisions 
questions of profound constitutional importance to the United States. The Sen- 
ate offered to ratify the treaties with amendments and reservations. The Presi- 
dent declined to accept any modifications of his work and the treaties remained 
inoperative. 

The interpretation or reading of the Constitution by the agent of the people in 
the term of Roosevelt was that the United States will decide its own questions, 
especially those of national integrity and constitutional import. 

The reading of the Constitution by the agent of the people respecting the treaty 
with France by President Wilson was that the United States still stood for the 
doctrine of Washington and associates, that it should never become entangled 
with or tied to any of Europe’s hereditary quarrels or embroilments. 

So this “law of the Constitution,” along with the exposition by Daniel Webster, 
of the power of the President, told Franklin D. Roosevelt not to make interna- 
tional “agreements” in evasion of the authority of the Senate, not to recognize in 
1933 the Government of Russia because our established doctrine was to withhold 
recognition from governments not established by the will of the people, not 
theatrically to make with Churchill the North Atlantic Treaty, to beware of 
personal international deals at Cairo, Tehran, Moscow, Potsdam, and Yalta. 

But since very popular Presidents have boldly violated both the Constitution 
and ‘‘the law of the Constitution” resulting from the interpretation of it by the 
Government itself, it clearly follows that the Bricker proposal for keeping Presi- 
dents in place should become a part of the Constitution. 
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II 


Constitutional Convention saw future in the past 


Why did not the Constitutional Convention write in article II a long list of 
powers of the President, as it had in article I set out 18 paragraphs of powers to 
the Congress? 

Thereby hangs a tale to show the need for the adoption of the Bricker proposal. 

The subject most discussed in the Constitutional Convention was the unfailing 
decline and fall of governments through the centuries. In addition to the teach- 
ings of history, the members of the Convention had just recently gone through a 
near heartbreaking war forced upon them by the chief executive of England. 

Although the Bill of Rights of 1688 had stripped the chief executive of England 
of all important power, leaving him a figurehead, George III had so assumed 
authority by the middle 1700’s that, with a parliament at his heels, he could 
precipitate the American Revolution. 

The historians in the Constitutional Convention knew that from the time of 
William the Conqueror (1066) to the Bill of Rights (1688) the life of the English- 
man had been of constant struggle against the increasing tax burden of feudalism 
and the military exactions which that system took from him. 

During the space mentioned he strove for a Parliament to do his will, he com- 
pelled the signing of charters by the kings, required confirmation of the charters 
by seven chief executives who had defied restraint, defended successfully in a 
revolution which one chief executive precipitated, and then cut off his head, 
chased another Chief Bxecutive out of the kingdom, and then made William and 
Mary sign the Bill of Rights as a condition of taking the throne. 

Would men in the Constitutional Convention knowing all that and a big bookful 
more, even had they not experienced the American Revolution, have granted 
distributive powers in article II to the Chief Executive as they had conferred 
them by article I on the Congress? 

The ancient maxim of the common law gives the answer to that, res ipsa 
loquitur, the thing speaks for itself. 


Ill 


A scientific system by scholars not taught 


Why is not every youth and maiden coming out of our educational establish- 
ment deeply learned in this history and in our constitutional theory? 

On that deplorable lack hang three unwanted and needless wars within our 
time, a debt on the people of about $300 billion, a spending of $5 billion a month 
in anticipation of a war with a country recently reported to be unable to feed 
itself, with an Army in uniform of 1,500,000 men, a Navy of nearly a million, 
a Marine Corps of a quarter of a million, and a Navy of a million [sic], and with 
the dispatches from Washington telling on April 30, 1955, that the President, at 
a conference at the White House with leaders of both parties, discussed his 
“request for $3,500 million to fight communism around the globe, particularly 
in Asia.” As though a belief had been beaten by military power. 

And, with universal military training constantly coming up for consideration, 
another question starts, Are the young men of this land to be committed forever 
to this American feudalism ? 


IV 


How long has man suffered from government 


The idea in the Bricker proposal was in the mind of Plato more than 300 
years before the birth of Christ, when he wrote The Republic in the hope 
of protecting men from governments. It was in the mind of Sir Thomas More, 
Lord Chancellor of England, shortly after the discovery of America, when he 
wrote Utopia in hope of a better life for the people, who had just been torn 
for 28 years by the War of the Roses, a wicked struggle between two royal 
parties for the chief executiveship of England, in which King Richard III 
and most of the best men of England died in battle. It was in the mind of 
Rousseau shortly before the American Revolution when he wrote The Social 
Contract in the trust that he had a remedy for the oppressions of the Bourbon 
kings, whose rule had been described as a “scourge” rather than a government. 

And, of course, the idea in the Bricker proposal is the motive of the signers of 
the Declaration of Independence and of the patriots who fought the American 
Revolution to a finish. It was in the minds of the Constitutional Convention, of 
the authors of the Federalist Papers in elucidation of the proposed Government 
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with the equivalent of a judicial interpretation before the judiciary was estab- 
lished, who said in Paper No. 51: 

“In framing a government which is to be administered by men, over men, the 
great difficulty lies in this: you must first enable the government to control the 
governed, and, in the next place, oblige it to control itself.” 

From Plato down the efforts of wise men had been to oblige government to 
control itself. They had never succeeded when the Constitutional Convention 
sat in 1787. How to succeed was the problem of the Founders of the Republic 
of United States. Everything they did in distributing powers among three 
departments of the Federal Government and reserving local administration to 
the States, was put in a single sentence by Jefferson, to place no confidence in 
the man entrusted with power in government, “but bind him down from mis- 
chief by the chains of the Constitution.” 

The two Roosevelts, Wilson, and Truman having exerted powers not given to 
them by the Constitution, as Webster read it and other authorities, how can a 
proposal for the stoppage of such usurpations be debatable? 


Mr. Smirney. Further, a letter of Mr. Philip Werner Amram, an 
attorney of Washington, D. C., under date of May 4, 1955. 

Senator Dirksen. Mr. Amram’s letter will go in the record. 

(The letter referred to is as follows :) 


WasHInNeTon, D. C., May 4, 1955. 
Hon. Estes KEFAUVER, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR KEFAUVER: In connection with the pending hearings before your 
subcommittee on the Bricker resolution, may I bring to your attention a signifi- 
eant point which, in my opinion, has been largely overlooked? 

The bulk of the discussion about the resolution appears to be devoted to 
section 2 and the current draft of the “‘whichless which clause.” 

The discussion of section 1 of the resolution seems to have been substantially 
limited to the question as to whether it is necessary to state the obvious con- 
clusion that a treaty cannot repeal the Constitution. 

In my opinion, section 1, as presently drafted, contains hidden dangers of the 
greatest magnitude. Let us concede that it would be wise to include some state- 
ment of the obvious. My concern is with the present language of section 1 
and the use in it of the dangerous phrases “which conflicts with this Constitution” 
and “not made in pursuance thereof.” 

What does the word “conflict” mean in this context? Does it mean that the 
existence of any inconsistency between the treaty and any language of the 
Constitution will automatically invalidate the treaty? 

To illustrate: Article I, section 8 (10), gives the Congress the power to 
“define * * * offences against the law of nations.” Would a treaty dealing 
with the use of poison gases or the treatment of civilian populations or prisoners 
of war be invalid as in conflict with this provision? 

Article I, section 8 (11), gives the Congress the power to “declare war.” 
Would an offensive and defensive alliance, such as NATO, be invalid as in 
conflict with this provision? 

Article I, section 8 (14), gives the Congress the power to “make rules for the 
* * * regulation of the land * * * forces.” Would a treaty respecting the con- 
duct or discipline of our troops at air bases in foreign lands be invalid as in 
conflict with this provision? 

And most important of all, the 10th amendment provides that all powers not 
delegated to the Federal Government are reserved to the States or to the people. 
Would a treaty which dealt with any such reserved powers be invalid as in 
conflict with the Constitution on this point? If this were so, the “which” clause 
would be inserted in full through the adoption of section 1. 

What concerns me is that the innocent-sounding language of section 1, designed 
merely to state the obvious and to make no change, may in fact be an unintended 
back door for the incorporation of the ‘‘which” clause provision, even though 
the latter may be specifically rejected through repudiation of section 2. 

Further, section 1 contains the new language that a treaty must be made 
“in pursuance” of the Constitution, a phrase which was not present in the 
George resolution of the last session of the Congress. The inclusion of these 
words, I think, intensifies the danger which I have pointed out above. If the 
phrase “in pursuance” of the Constitution merely means that the procedural 
steps for the approval of a treaty must be followed, then it is meaningless. 
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The phrase can have meaning only if it refers to the substantive content of a 
treaty. How then will such a phrase be interpreted? It would seem to me 
that this would necessarily bring us back again to the “which” clause. The 
supporters of that clause could argue forcibly that a treaty which deals with 
the reserved powers of the States, even though otherwise a proper subject for 
international agreement, is not made “in pursuance” of the Constitution. 

I have been unable to ascertain, from the published press reports whether 
this particular problem has been emphasized before your subcommittee. It is, 
in my opinion, a matter of serious import. I feel it my public duty to bring it 
to your attention. 

Please let me know if I can be of any further service to you or to the sub- 
committee in connection with your consideration of the resolution. 

Very truly yours, 


PHILIP W. AMRAM. 
Mr. Suirney. The letter of Frederick Wallach, attorney, of Bay- 
side, N. Y., in which he requests that it be placed in the record. It is 
under date of April 28, 1955. 
Senator Dirksen. Mr. Wallach’s letter will be included. 
(The letter referred to is as follows :) 


BayYSIpE, N. Y., April 28, 1955. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on the Bricker Amendment 
of the Senate Judiciary Committee, Washington, D.C. 

DEAR SENATOR KEFAUVER: May I specifically ask you to include this statement 
into the record of your Subcommittee on the Bricker Amendment whose first part 
declaring treaties and executive agreements not in pursuance of the Constitution 
null and void I am supporting. 

Opponents of this part of the amendment have proclaimed the fallacy that there 
are no unconstitutional treaties and executive agreements and that both legisla- 
ture (i. e., United States Senate) and executive will not tolerate them. I desire 
to have it recorded that both premises are wrong. 

The so-called settlement convention concluded between this country and the 
Federal Republic of Germany contains in chapter IV a “Magna Charta” for 
thousands of American citizens who had been victims of the Nazis and now have 
indemnification claims against the various German states. The settlement con- 
vention, now called a ratified executive agreement, is an integrated part of the 
treaties terminating the occupation regime in the Federal Republic of Germany 
which had been recently ratified by the United States Senate. During the hear- 
ings of the Senate Committee on Foreign Relations on these treaties, I called the 
Senate’s attention to the facts: (1) That the German Federal Supreme Court 
in Karlsruhe in the opinion Dr. Mainzer v. Land Hessen (1V ZR 107/54) of Novem- 
ber 22, 1954, had repudiated already part IV of the settlement convention; (2) 
that some German states were construing part IV of the settlement convention as 
permitting of shortchange mature claims of American citizens into such mature 
only in 10 years if at all; (3) that the United States Department of State con- 
sidered this shortchange in violation of the fifth amendment to the United 
States Constitution as legal. 

Clearly, this was a challenge to the United States Senate to live up to its duty 
as the guardian of the United States Constitution. However, the United States 
Senate proved completely disinterested. My statement to part 1 of my charges, 
supra, was not even included into the record. My statement to parts (2) and (3) 
was (p. 90 et seq. of Government printing matter 60725, Hearings Before the 
Committee on Foreign Relations, United States Senate, 84th Cong., Ist sess., on 
executive L and M, 83d Cong., 2d sess., Protocol on the Termination of the 
Occupation Regime in the Federal Republic of Germany, etc.), and that was all. 
You are referred to the above-printed record. 

Clearly, therefore, there is only one branch of the Government where United 
States citizens can hope to find protection of their rights as granted to them by 
the Constitution, the judiciary. It is, thus, an urgent necessity that resort to 
the Nation’s highest court will be assured beyond any doubt to those citizens who 
had been deprived of their rights under the Bill of Rights by treaties and executive 
agreements. This assurance exists only then, when the Constitution is amended 
to read clearly that all treaties and executive agreements not in pursuance of the 
Constitution are null and void. 
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Finally, it is basic that international treaties concluded in violation of national 
constitutions but properly ratified are internationally binding according to 
international law. Therefore, in those cases where our Government has concluded 
unconstitutional treaties which have. deprived United States citizens of their 
property abroad or of claims against foreign countries, as the settlement conven- 
tion, supra, did, the deprived United States citizens should receive a constitutional 
right to sue the Federal Government. It has surprised me that during the entire 
debate on the Bricker amendment nobody ever touched on the international law 


effects of a treaty or executive agreement unconstitutional under the United States 
Constitution. 


Thanking you for your kindness and courtesy in giving consideration to this 


petition and to my request to have it included into the official record of your 
subcommittee, I am, 


Very respectfully yours, 
FREDERICK WALLACH, 


Mr. Smiruey. A copy of a letter and enclosures, the letter signed by 
Mr. Brunson MacChesney, who is currently chairman of the section of 
international and comparative law of the American Bar Association. 
He opposes the Bricker amendment and asks that the attached docu- 
ments be included in the record. I would suggest, sir, that in accord- 
ance with previous decisions of the Chair, they be incorporated in the 
appendix. 

Senator Dirksen. Have these been included before? This is ap- 
parently an article from the American Bar Journal. 

Mr. Smiruey. I think not, sir. This is the case against the amend- 
ment. I think articles have been submitted from the bar journal in the 
case for the amendment. 

Senator Dirksen. Very well. Mr. MacChesney’s letter and his ar- 
ticle from the American Bar Association will be included in the ap- 
pendix. I see he has one other article here, from the Notre Dame 
Lawyer. It is rather long, but we will include it. 

Mr. Smirnery. Mr. Chairman, then the statement of the National 
Sojourners, Inc., on Senate Joint Resolution 1, submitted for the 
purpose of inclusion in the record. 


Senator Dirksen. The statement of the National Sojourners will 
be included. 


(The statement referred to is as follows:) 


STATEMENT OF NATIONAL SOJOURNERS, INC., REGARDING A CONSTITUTIONAL 
AMENDMENT ON TREATIES AND EXECUTIVE AGREEMENTS 


I, INTRODUCTION 


This statement is submitted on behalf of National Sojourners, Inc., by Brig. 
Gen. John W. N. Schulz, United States Army, retired, as chairman of the na- 
tional committee on Americanism of that organization. This is the statement 
that would have been made by the national president of National Sojourners, 
Maj. Albert W. Houghton, Chicago, Ill, had it been possible for him to be present 
to state the views of National Sojourners in person. It is respectfully requested 
that the views here presented be considered by the Standing Subcommittee on 
Constitutional Amendments and that the statement be placed in the records of 
the hearing. 

National Sojourners, Inc., was founded in 1919. It is a nationwide nonprofit 
patriotic organization, composed of citizens of the United States who are Free 
Masons and are, or have been, officers or warrant officers in our Armed Forces. 
It is a large and growing association, with chapters in almost every State of the 
Union and with numerous chapters beyond our national borders. Most of its 
members have performed active military service during wartime and a large 
number saw service in both World War I and World War IT. . 

National Sojourners appreciates this opportunity of presenting its views 
concerning the grave matters now under consideration; concerning, as they do, 
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the achievement of peace, international understanding, and world cooperation, 
while yet preserving the Constitution of the United States and the freedom and 
rights of American citizens. 


II. PURPOSES OF NATIONAL SOJOURNERS 


Organized with the primary purpose of developing true patriotism, and com- 
posed of members who have had international experience through travel and 
foreign duty on behalf of their country, National Sojourners favors these essen- 
tial objectives. It supports all efforts within our constitutional processes to 
achieve them. A basic purpose of National Sojourners is to oppose any influence 
whatever which would tend to weaken the national security. 


Ill. FORMER ACTIONS OF NATIONAL SOJOURNERS 


Under these standards, in recent national conventions, National Sojourners 
has adopted resolutions (1) opposing and reaffirming its opposition to the estab- 
lishment of a world government or other type of supergovernment; (2) opposing 
any amendment of the United Nations Charter which would limit in any way the 
sovereignty and independence of the United States; and (3) supporting the 
adoption of a constitutional amendment which will safeguard our country against 
the dangers of so-called treaty law. Copies of these resolutions are attached 
hereto, with the request that they be placed in the records of the hearing. 


IV. NATIONAL SECURITY MUST NOT BE WEAKENED 


Mindful as it is of the necessity for international understanding and coopera- 
tion, the pacific settlement of disputes, and the establishment through peaceful 
agreements of proper standards of world conduct; National Sojourners opposes 
attempts to extend additional power to the United Nations Organization or 
to enter into a variety of treaties and international agreements, however sincere 
the purpose might be, at the expense of weakening the security of the United 
States or infringing upon the Constitution or the traditional and constitutional 
rights of American citizens. 

National Sojourners opposes any plan or proposal which would restrict or 
reduce in any way the sovereignty and independence of the United States. It is 
deeply concerned that many of the current plans and proposals embodied in 
projected international agreements, as well as in fundamental changes proposed 
to be made in the United Nations Charter, would have that result. Many of these 
proposals, moreover, would retard rather than advance the very objectives 
pominally sought to be accomplished. 


Vv. WORLD GOVERNMENT PROPOSALS 


Among other things which would, in the opinion of National Sojourners, have 
a disastrous effect, are proposals for the establishment of a world government 
or other type of supergovernment. Proponents of such plans recommend, among 
other things, that such a supergovernment be based upon the following prin- 
ciples: (1) that membership be open to all nations without the right of seces- 
sion; (2) that world government should be enforceable directly upon individuals ; 
and (3) that such a government should have direct taxing power independent 
of national taxation. They advocate that one of its powers should be a provision 
prohibiting the possession by any nation of armaments and forces beyond an 
approved level required for national policing. 

The advocates of world government attempted first to achieve national ap- 
proval of their plan at the “grassroots” in the State legislatures. Their efforts 
quickly resulted in the adoption by 23 States of resolutions supporting this 
proposal, some of them requesting the Congress to call a national convention 
to consider constitutional revision to permit world government. Twenty-one 
of these twenty-three States have since rescinded their resolutions, while other 
States have rejected proposals to adopt world government resolutions and still 
other States have adopted resolutions opposing world government. 

This reversal has resulted from the opposition of the people when they became 
conscious of what was being developed, contrary to their will and detrimental 
to their best interests. Now the attention of world government proponents has 
focused itself upon the Congress and among these proponents are those who 
believe that their purpose can gradually, if not precipitously, be accomplished 





402 TREATIES AND EXECUTIVE AGREEMENTS 


through revision of the United Nations Charter, even without the necessity of con- 
stitutional amendment. 

The achievement of world government or other supergovernment would weaken 
or destroy the sovereignty and democratic processes of our country and nullify 
the Constitution and the constitutional rights of our citizens. National Sojourners 
is strongly opposed to world government and to any revision of the United 
Nations Charter which would tend to change that organization into a world or 
supergovernment. 

VI. HAZARDS OF TREATY LAW 


But possibly of even greater danger, because of their very insidiousness and 
greater imminence, are the much less obvious measures being currently put for- 
ward—many of them in connection with the various agencies of the United 
Nations—which would result in depriving Americans of their constitutional 
liberties, 1 by 1, through the device of treaties which, when ratified, become 
the first law of the land. 

Examples are proposed conventions on genocide, human rights, and freedom of 
information. As this subcommittee is well aware, such conventions or agree- 
ments, when ratified by the Senate, become treaties, which, under article VI, 
clause 2, of the Constitution, override our Federal statutes and our State con- 
stitutions and laws, and perhaps even provisions of the Constitution of the 
United States itself. There are some who claim the same high standing, as 
supreme law, for the many executive agreements entered into with other nations, 
even though not submitted for ratification by the Senate. There is little wonder 
the statement has been made by the eminent past president of the American Bar 
Association, Frank E. Holman, that the dangers of so-called treaty law may well 
constitute the “greatest threat to American freedom.” 

While opposing individually the entering into of any treaty or agreement which 
would infringe upon our internal law and rights, National Sojourners recognizes 
that such opposition is to be accepted as a stopgap measure only. As a long- 
range, permanent protection against insidious treaties or agreements which would 
imperil our national security and liberty, this organization is convinced that a 
vital need exists for an effective remedial amendment of the Constitution. 

Thus, National Sojourners adopted at its 32d annual convention, at Baltimore, 
in 1952, a strong resolution affirming its position in favor of amending the Con- 
‘stitution so as to provide: 

(1) That treaties which affect individual rights or infringe upon or alter 
the Constitution or other domestic law of the United States or of any State 
shall not become the supreme law of the land unless duly implemented by 
act of Congress: 

(2) That no law implementing a treaty may be passed by the Congress 
which would, in the absence of such treaty, be unconsitutional; and 

(3) That no change in our form of government may be made by the device 
of treaty ratification. 

The resolution further stated the position of National Sojourners that, until 
the foregoing steps—or equally acceptable safeguards—are adopted to prevent 
the destruction or infringement of our Constitution through government by treaty, 
the Senate should summarily reject any treaty which might be construed as con- 
taining restrictions upon or derogations of our rights as free Americans. 

The above resolution, adopted by National Sojourners in 1952, was reaffirmed 
by resolution adopted at the 33d annual convention of the order at Los Angeles, 
Calif.. on May 22, 1953: and again by resolution adopted at the last (34th) 
annual convention, May 21, 1954, at Chicago, Ill. 


VII. SENATE JOINT RESOLUTION 1 


The joint resolution (S. J. Res. 1), introduced in the Senate by Senator Bricker 
on January 6, 1955, and now under consideration by this subcommittee, proposes 
an amendment to the Constitution which would provide, in brief, that a pro- 
vision of a treaty or other international agreement which conflicts with the 
Constitution, or which is not made in pursuance thereof, shall not be the supreme 
law of the land nor be of any force or effect; and that a treaty or other inter- 
pational agreement shall Lecome effective as internal law in the United States 
only through legislation valid in the absence of international agreement. 

Such a constitutional amendment would, if adopted, accomplish the aims 
and objectives which National Sojourners deems so essential with respect to the 
vital issues here involved. National Sojourners supports such an amendment. 
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VIII, OPPOSITION TO A CONSTITUTIONAL AMENDMENT 


This organization recognizes that there are those who sincerely believe a 
constitutional amendment unnecessary, on the assumption that the Constitution 
as the fundamental law of the land already provides ample safeguards against 
the evils which we fear. But, where decisions and opinions differ on such a 
crucial point, and where the leading legal associations of the country assert 
the need, National Sojourners holds to the view that we must be sure beyond 
any doubt that our Constitution and rights shall not be imperiled. 

There are those who object that the proposed amendment would tie the hands 
of the President in dealing with foreign governments. This organization makes 
no pretense of legal ability to offer an opinion on this question. As a lay organi- 
zation, however, we agree with other proponents of the amendment in the belief 
that this alleged effect does not follow—that only so far as laws affecting 
internal affairs and individual rights of our citizens are concerned would 
statutory action of the Congress be required to implement a treaty or agreement. 

There are those, also, who would use the opportunity presented by the making 
of law by treaty; those who wish to use the back door of the treatymaking 
power to secure laws affecting the lives and rights of American citizens without 
the necessity of action by their chosen representatives in the Congress. Indeed, 
Senator Bricker, when he introduced Senate Joint Resolution 1 in the Senate on 
January 6, said: ‘“* * * the primary source of opposition to my amendment 
comes from those who seek to set aside the American Declaration of Inde- 
pendence and nullify many of our constitutional protections.” Clearly National 
Sojourners cannot acquiesce in attempts to bring the lives of American citizens 
under the domination of international laws and international courts imbued with 
concepts alien to our American traditions, laws, and way of life. 


IX. SUMMARY 


National Sojourners, consistent with its recognized patriotic purposes and 
interest in the national welfare, opposes any form of world government or any 
change in the Charter of the United Nations tending toward world or super- 


government. Further, this organization is convinced of the vital need for 
adoption of a constitutional amendment which will safeguard the country against 
the hazards of treaty law. 

National Sojourners is only one of a large number of patriotic and civic 
organizations which take this position. This is not a partisan political issue, 
but one which is the concern of every American. We must be constantly aware 
of the dangers which beset us. Once American freedom has fled, it may indeed 
be too late and constitutional government may become a mere memory in America. 


xX, CONCLUSION 


In view of all the foregoing, and in conformity with its stated position on this 
momentous question, National Sojourners supports the constitutional amendment 
proposed by the joint resolution (S. J. Res. 1) now under consideration. We 
respectfully urge the favorable consideration of the resolution by this subcom- 
mittee and by the entire Committee on the Judiciary, and the adoption of the 
resolution by the Senate. 


RESOLUTION No. 4—ApoOpPTED RY NATIONAL SoJOURNERS, INC., AT THE 32p ANNUAL 
CONVENTION, BALTIMORE, MD., May 23, 1952 


mts 


RESOLUTION OPPOSING WORLD GOVERNMENT OR OTHER FORM OF SUPERGOVERN MENT 


Whereas National Sojourners is organized to develop true patriotism and to 
oppose any influence whatsoever calculated to weaken the national security: and 

Whereas the United World Federalists, Inc., have advocated in their pamphlet, 
Beliefs, Purposes, and Policies, that a world federal government be formed which 
shall be “based upon the following principles and include the following powers” : 
Principles—1. “Membership open to all nations without the right of secession.” 
4. ‘World law should be enforceable directly upon individuals.” 7. “The world 
government should have direct taxing power independent of national taxa- 
tion.” Powers—“There should be incorporated in the world constitution itself :” 
1. “Provisions prohibiting the possession by any nation of armaments and forces 
beyond an approved level required for internal policing” ; and 
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Whereas important inroads have been made among Members of the Congress 
and other citizens in support of a lesser form of supergovernment, the Atlantic 
Union, which would equally weaken or destroy the sovereignty and democratic 
processes of our country and nullify the Constitution and the constitutional 
rights of our citizens: Now, therefore, be it 

Resolved by National Sojourners, Inc., assembled in the 32d annual convention, 
at Baltimore, Md., on May 23, 1952, That this organization hereby reaffirms its 
strong opposition to world government or any other form of supergovernment 
which would weaken or destroy the sovereignty and the democratic processes of 
the United States of America; and be it further 

Resolved, That the various chapters and members of National Sojourners be 
called upon again to urge their State and National legislators to fight against 
any resolution or action looking to the abrogation of the Constitution of the 
United States and the relinquishment of the constitutional rights of American 
citizens through the formation of a superstate; and be it further 

Resolved, That this organization cooperate fully with the other patriotic or- 
ganizations of the country in their efforts to combat supergovernment and to 
disseminate information as to how a world federated state, or other federation 
such as proposed in the Atlantic Union, would destroy the sovereignty and liber- 
ties of the United States; and be it further 

Resolved, That the national president of National Sojourners be directed to 
cause copies of this resolution to be transmitted to the President of the United 
States, the President of the United States Senate, the Speaker of the United 
States House of Representatives, the Secretary of State and to the chairman 
and each member of the Committee on Foreign Relations of the United States 
Senate and of the Committee on Foreign Affairs of the House of Representatives. 


RESOLUTION NO. 7 


RESOLUTION SUPPORTING CONSTITUTIONAL AMENDMENT REGARDING TREATIES AND 
EXECUTIVE AGREEMENTS 


Whereas there was introduced in the Senate of the United States on February 
7, 1952, by Senator Bricker, of Ohio, with 58 other Senators as sponsors, a joint 
resolution (S. J. Res. 130) proposing an amendment to the Constitution of the 
United States to prevent treaties and executive agreements from being used 
to abridge individual rights and undermine the sovereignty of the United States, 
and to prevent such treaties and agreements from destroying the Constitution ; 
and 

Whereas the Constitution of the United States provides in article VI, clause 
2, that treaties made in accordance with its provisions shall be the supreme 
law of the land; and 

Whereas the effect of treaties thus ratified could be to override our Consti- 
tution, Federal statutes, State constitutions, and State laws when such treaties 
might not have that intended purpose; and 

Whereas the effect of such treaties as thus ratified could result in the destruc- 
tion of life, liberty, or property as protected by our Constitution, State consti- 
tutions, and the laws made under them; and 

Whereas there was adopted at the annual convention of National Sojourners, 
at St. Louis, Mo., in May 1951, a resolution favoring adoption of a constitutional 
amendment to safeguard against such use of treaties : Now, therefore, be it 

Resolved by the National Sojourners, Inc., assembled in the 32d annual con- 
vention, at Baltimore, Md., on May 23, 1952, That this organization strongly 
reaffirms its position, set forth by resolution adopted at its annual convention 
at St. Louis, Mo., in May 1951, that the Constitution of the United States should 
be amended so as to provide that treaties which affect individual rights or 
infringes upon or alter the Constitution or other domestic law of the United 
States or of any State shall not become the supreme law of the land unless duly 
implemented by act of Congress; that no law implementing a treaty may be 
passed by the Congress which would, in the absence of such treaty, be uncon- 
stitutional; and that no change in our form of Government may be made by 
the device of treaty ratification; and be it further 

Resolved, That this organization endorses the principle of the joint resolution 
(S. J. Res. 130), introduced in the United States Senate by Senator Bricker, 
and that we urge the Judiciary Committee of the United States Senate to take 
early action thereon; and be it further 
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Resolved, That the national president of the National Sojourners be directed 
to request the chapters and individual Sojourners in the States of the Senators 
who have sponsored Senator Bricker’s resolution, to communicate to their Sen- 
ators their approbation of the patriotic action taken by them and to urge them 
to press for final adoption of an amendment to the Constitution which will 
accomplish the purposes of the resolution they have sponsored; and also to 
request chapters and individual members of National Sojourners to urge all 
other Senators and the Representatives in Congress to support the adoption of 
such a constitutional amendment; and be it further 

Resolved, That this body reaffirms the position of National Sojourners, adopted 
at the annual convention at St. Louis, in May 1951, that, until the foregoing 
steps, or equally acceptable safeguards, are adopted to prevent the destruction 
or infringement of our Constitution and liberties through Government by treaty, 
the Senate of the United States should summarily reject any treaty which may 
be construed as invading our domestic law or as containing restrictions upon or 
derogations of our rights as free Americans; and be it further 

Resolved, That the national president of National Sojourners be directed 
to cause copies of this resolution to be transmitted to the President of the United 
States, the President of the United States Senate, the Speaker of the United 
States House of Representatives, the Secretary of State, and the appropriate 
committees of the Congress, with the recommendation that the Congress adopt 
necessary steps looking to an amendment of the Constitution as herein proposed 
and that the Members of the United States Senate, in acting upon the ratification 
of any proposed treaty, conform to the principle set forth in the preceding para- 
graph of this resolution. 


RESOLUTION No. 4—ADOPTED BY NATIONAL SOJOURNERS, INC., AT THE 34TH ANNUAL 
CONVENTION, CHICAGO, ILL., May 21, 1954 


RESOLUTION OPPOSING AMENDMENT OF THE UNITED NATIONS CHARTER WHICH WOULD 
LIMIT IN ANY WAY THE SOVEREIGNTY AND INDEPENDENCE OF THE UNITED STATES 


Whereas the United Nations Charter, in article 109 (3), provides that a call 
for a conference to review the charter be on the agenda of the 10th annual session 
of the General Assembly, that is in 1955; and 

Whereas the United States has indicated that it will favor such a conference; 
and 

Whereas based on conclusions on the part of some that anticipated accom- 
plishments of the United Nations have failed of achievement because that organ- 
ization under the present charter lacks the powers of fiat and sanction to carry 
out its determinations, it may be expected that the granting of some such 
powers will be considered at such conference ; and 

Whereas abuse in the use of the veto power in the United Nations has resulted 
in the conviction, in some quarters, that such power should be limited or elimi- 
nated; and 

Whereas our leaders may be importuned to stand for other matters of vital 
concern to the United States which may be expected to be considered as such 
conference including, among others, the question of admission to membership 
in the United Nations of all nations, regardless of the principles under which 
they are governed; the establishment of a so-called world law, enforceable by 
world courts upon nations and directly upon the individuals; the vesting in the 
United Nations of the power to tax; and the power to establish, maintain, and 
use military forces to enforce world law and the enactments of the United Na- 
tions, coupled with a prohibition of the right of maintaining such forces by 
sovereign states, except for police forces ; and 

Whereas the vesting of the described or other governmental powers in the 
United Nations or the placing of any limitations upon or the elimination of the 
veto power would result in a sacrifice of or limitation upon the sovereignty and 
independence of the United States and would endanger its national defense and 
security ; and 

Whereas it is a matter of public knowledge that certain individuals and 
organizations fully plan to seize upon the coming conference in 1955 as an 
opportunity to enlarge the scope and powers of the United Nations so as to 
change it to a real world government : Now, therefore, be it 

Resolved by National Sojourners, Inc., assembled in the 34th annual con- 
vention at Chicago, Ill, May 21, 1954, That, notwithstanding our appreciation of 
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the essential necessity to achieve and maintain peace throughout the world 
through international understanding, and in view of the deep conviction that 
such proposed modification in the United Nations Charter would, in practice, 
retard rather than advance this essential objective and would tend to bring 
about war rather than to preserve peace, National Sojourners emphatically 
opposes any amendment of the United Nations Charter which would, to any 
degree whatever, vest governmental power in the United Nations or which would 
limit in any way the sovereign right of the United States to veto any decision of 
the United Nations which it considers to be detrimental to the independence 
and security of the United States and its citizens; and be it further 

Resolved, That National Sojourners opposes any amendment of the United 
Nations Charter which would vest in the United Nations authority to employ 
Armed Forces of the United States without consent; or which would empower 
the United Nations to raise, maintain, or establish a world military force; or 
which would prohibit sovereign nations from maintaining national military forces 
of their own; and be it further 

Resolved, That National Sojourners opposes any amendment of the United 
Nations Charter limiting the right of the United States to veto the admission of 
any nation into the United Nations or to veto determinations with respect to 
international control of atomic energy with which it is not in agreement; and be 
it further 

Resolved, That National Sojourners opposes the vesting in the United Nations 
of any power to tax; and be it further 

Resolved, That National Sojourners opposes the vesting in the United Nations 
of any power to make laws or to establish courts to try offenders against such 
laws; and be it further 

Resolved, That National Sojourners opposes any amendment of the United 
Nations Charter which would tend toward development of the United Nations 
into a world government or supergovernment or which would tend otherwise 
toward the establishment of a world government or other forms of supergovern- 
ment; and be it further 

Resolved, That National Sojourners urges the rejection by our Government of 
the various proposals outlined in this resolution and any others which may be 
brought forward which would alter the United Nations Charter so as to abolish 
or restrict the sovereignty and independence of the United States or the rights 
of our citizens; and be it further 

Resolved, That copies of this resolution be transmitted to the President of the 
United States, the President of the United States Senate, the Speaker of the House 
of Representatives, the Secretary of State, the Senate Commitee on Foreign 
Relations, the House Committee on Foreign Affairs, and the United States 
Ambassador to the United Nations. 


Mr. Suitney. Then, sir, the statement of the Honorable Joseph 
LL. Call, judge of the municipal court, Los Angeles judicial district. 
The statement is headlined, “Concurred in by the Officers of the Cali- 
fornians for the Bricker Amendment.” I ask that that be included 
in the record. 

Senator Dirksen. Without objection. 

(The statement referred to is as follows :) 


STATEMENT OF Hon. JosePpH L. CALL, JUDGE OF THE MunNIcrIPAL Court, Los 
ANGELES JupicraAL District AS A CITIZEN AND INDIVIDUAL IN SupporT oF SENATE 
JoInT ReEsoLuTION No. 1 or THE 84TH CONGRESS—THIS STATEMENT OF PRIN- 
CIPLES Is CONCURRED IN BY THE OFFICERS OF TITE CALIFORNIANS FOR THE BRICKER 
AMENDMENT AND BY THEM ADOPTED AS THE PRINCIPLES AND CONCEPTS OF SAID 
ORGANIZATION 


Mr. Chairman, and members of the Subcommittee of the Committee on the 
Judiciary of the United States Senate, my name is Joseph L. Call. TI live in 
Los Angeles, Calif. I am a graduate of the University of Southern California 
School of Law (1925, degree LL. B.). I was admitted to practice law before all 
the courts of the State of California, September 1926. I am a member of the Los 
Angeles Bar Association and have presided continuously as a judge of said 
municipal court since 1931. In 1945 I was presiding judge of said court. I 
have written rather extensively on the subject of the so-called Bricker amend- 
ment and immediate kindred constitutional subjects, which articles have appeared 
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on occasion in various legal reviews and otherwise throughout the country. 
I have also publicly lectured and debated the necessity of this proposed amend- 
ment. May I make it clear at this time that this statement to this honorable 
committee is made on my own behalf and as an American citizen, and as one 
who is devoted to the American constitutional form of government and to the 
basic fundamental principles upon which this Republic was founded. This 
statement stands fully concurred in by the officers of the Californians for the 
Bricker Amendment and adopted by them as principles and concepts of said 
organization. 

A review of the 1,267 pages containing testimony and the documented evidence 
presented to this honorable committee at the hearings during February, March, 
and April 1953, reveals that while important legal questions relative to this 
proposed amendment were capably discussed pro and con by eminent authorities, 
there appears to me to be still room for a restatement of the fundamental con- 
cepts of this Republic, and the actual precepts upon which this Republic was 
founded. This is primary for an adequate and comprehensive discussion of 
Senate Joint Resolution No. 1. 


FUNDAMENTAL BASIS OF AMERICAN CONSTITUTIONAL GOVERNMENT 


In the first instance it must be remembered that “Government, through its 
rulers, may be the implement of tyranny.’’* It was this political condition that 
confronted the colonists and precipitated the Declaration of Independence and 
the War of the Revolution. As a result of this background of tyranny, it is 
cnly natural that the colonists welcomed the principles of government as advo- 
cated by John Locke*® and James Harrington,’ who advocated the principles of 
hatural law. Consequently, the Declaration of Independence advocated and was 
predicated upon certain principles which were enumerated in part as follows: 
“We hold these truths to be self-evident, that all men are created equal, that 
they are endowed by their Creator with certain inalienable rights, that among 
these are life, liberty, and the pursuit of happiness. That to secure these rights 
governments are instituted among men, deriving their just power from the consent 
of the governed * * *.” [Our italic.] 

While the immediate cause of the War of the Revolution was the insistence by 
England of the right to govern the colonies by royal fiat and by legislative decree 
without the right of the colonists to self-participation or representation, the 
War of the Revolution was fought to perpetuate the docirines set forth in the 
Declaration of Independence and that all sovereignty vests in the people. 

The successful conclusion of this war resulted in the establishment for the 
first time in history of a limited Federal Government under a written Constitu- 
tion operating solely under enumerated or delegated powers. Under this theory 
of government, each State maintained its separate entity and all of the rights of 
self-government and self-regulation, and all rights incident to complete sov- 
ereignty, except for such powers as were delegated by the people of the States 
to the National Government. This created a dual system of federalism. Under 
this system popular sovereignty was always retained by the people, and at the 
the same time the rights of the individual, and the minority as well as the 
majority, were protected by constitutional restraint on governmental power. 
This system was designed to prevent the deposit anywhere of unlimited power. 

There is a great deal of difference in the principle of sovereignty or the right 
of self-government in the people and the principle of sovereignty in the govern- 
ment. A sovereignty in the people is known as a government of law. A sov- 
ereignty in the government is known as a government of men. Under the 
principle that sovereignty vests in the people, the people retain all powers that 
they do not choose to grant or bestow upon their agents or governmental officers 
chose to enforce them (whether State government or Federal Government). 
Under the principle of sovereignty in the government, all rights or powers are 
inherent in the government, and the people on the other hand receive only such 
limited rights or franchises as the government, sovereign power, or ruler cares 
to bestow upon the people. 

In order that the cardinal principle of self-government could remain unchal- 
lenged, it was consequently written into the Federal Constitution that all powers 
not specifically delegated to the United States Government were reserved to the 
States or to the pecple thereof.* 


1 Excessive Law Making—A. Threat to Liberty, by Robert M. Jones, Tennessee Law 
Journal, vol. 16. 


2 John Locke, Two Treatises on Government (1694). 
® James Harrington, The Commonwealth of Oceana (Morley edition, 1887). 
410th amendment, Constitution of the United States. 
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And, it must be noted, that this reservation in the 10th amendment retaining 
the original reservoir of natural and inalienable rights in the people of the States 
is also made and recognized as the supreme law of the land by that other portion 
of the Federal Constitution which provides that “This Constitution, * * * shall 
be the supreme law of the land.” * 

It is, of course, at once apparent by a reading of either the 10th amendment 
or article VI, section 2, of the Federal Constitution, or both, that the reservoir 
or reserved rights of the people of the States is just as great a retention of 
supremacy as the supremacy derived by the Federal Government under the treaty 
powers or other powers specifically delegated to that Government. [Our italic.] 

Chief Justice Chase, in speaking of the high obligation of the Supreme Court 
to preserve these reserved rights of the State, as well as the rights delegated by 
the States to the National Government, epitomizes the principle as follows: “It 
may be not unreasonably said that the preservation of the States and the mainte- 
nance of their government are as much within the design and care of the Con- 
stitution as the preservation of the Union and the maintenance of the National 
Government. The Constitution in all its provisions, looks to an indestructible 
union composed of indestructible States.” ° 

With these basic principles of constitutional government in mind, let us pass 
directly to an analysis of Senate Joint Resolution 1 (84th Cong.) and to the 
absolute necessity of its enactment as a constitutional amendment. 


CONSTITUTIONAL NECESSITY FOR SENATE JOINT RESOLUTION 1 (84TH CONG.) 


It is the contention of your attesters that this amendment is necessary to 
safeguard the rights and liberties of the American people, as well as to preserve 
the reserved rights of the people and the States and the principle of local self- 
government. It should first be remembered that until recently, in point of time, 
treaties or other international agreements were a law between the States and 
not between individuals and States, or between individuals themselves. This 
was the basis and the understanding of treaty law at the time of the Constitu- 
tional Convention, and it was upon this principle and understanding that article 
VI, section 2, of our Federal Constitution was adopted by the Constitutional 
Convention and thereafter presented to the people of the States for their ratifica- 
tion. This conclusion is well justified by an analysis of the debates in the 
Federal Constitution,’ and by the statement of Thomas Jefferson in his Manual 
of Parliamentary Practice, in which he states as follows: 

“By the general power to make treaties the Constitution must have intended to 
comprehend only those objects which are usually regulated by treaties, and 
cannot be otherwise regulated. 

“It must have meant to except out all those rights reserved to the States; for 
surely the President and the Senate cannot do by treaty what the whole Govern- 
ment is interdicted from doing in any way.” 

It is important to note at this time that during the first 30 years of the Republic 
on at least 3 occasions the Supreme Court held that State laws were superseded 
by treaty enactments. These cases were Ware v. Hylton (3 Dall. 199 (1796) ) 
(State confiscation law superseded by treaty of peace with Great Britain) ; 
Hopkirk v. Bell (3 Cr. 454 (1806)) (State statute of limitation superseded by 
treaty) ; and Chirac v. Chirac (2 Wheat. 259 (1817)) (State laws of inheritance 
superseded by treaty). In Ware v. Hylton, supra, the Court made the following 
statement: 

“The treatymaking power extends to all proper subjects of negotiation between 
our Government and that of other nations. It, as expressed in our Constitution, 
is in terms unlimited, except by those restraints which are found in that instru- 
ment against the action of the Government or all of its departments and those 
arising from the nature of the Government itself and that of the States.” 

It should be noted at this point that the statement—‘“except those restraints 
which are found in that instrument * * * and those arising from the nature of 
the Government itself and that of the States’—can only be considered as dictum 
because it is not necessary to a decision of the issues involved. The case itself 
is a repudiation of the 10th amendment to the Federal Constitution which makes 
supreme the reserved rights of the States as well as those rights delegated to 
the Federal Government. The afterthought—“except those restraints which are 


5 Art. VI, sec. 2, Constitution of the United States. 
*Teras v. White (7 Wall. 725 (1868)). See also 11 Wall. 125; 199 U. S. 453. 
7 Elliot’s Debates on the Federal Constitution. 
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found in that instrument against the action of the Government”—has already 
been repudiated by the Court in this decision. This statement cannot be used 
as a check by adherence of constitutional government and can only be used as an 
argument for unlimited treaty power inasmuch as the decision itself repudiates 
limited government. 


DOCTRINE OF LIMITATION 


However, following these decisions there appears a trend in the judicial deci- 
sions of the Supreme Court covering a period of some 65 years in which the 
Supreme Court seems to adhere to what might be called a doctrine of limitation 
on treaty power. These decisions seem to appear initially with New Orleans v. 
The United States (10 Pet. 662 (1836) ), in which the Court held that “Congress 
cannot by legislation enlarge the Federal jurisdiction nor can it be enlarged under 
the treaty power.” This is followed by the Cherokee Tobacco Case (11 Wall. 616 
(1870) ) ; and by Doe v. Braden (16 How. 635 (1853) ), in which the Court states: 
“The treaty is therefore a law made by the proper authority and the courts of 
justice have no right to annul or destroy any of its provisions, unless they violate 
the Constitution of the United States * * * .” [Our italic.] In Hauenstein v. 
Lynham (10 Otto 483 (1880) ), the Court also suggests limitation upon the treaty 
power, and in Whitney v. Robertson (124 U. S. 190 (1880) ), followed by Botiller v. 
Dominguez (130 U. 8S. 238 (1889) ), new limitations are indicated by the Court 
which are that a treaty may be abrogated by the enactment of a subsequent 
United States statute inconsistent with the terms of the treaty. 


RECENT DEVELOPMENTS SINCE THE TURN OF THE CENTURY 


However, since the turn of the century, the people of this country have been 
seeing and experiencing an erosion and bankruptcy of constitutional principles 
that seem to have been energetically and increasingly motivated during the last 
50 years. While all constitutional pillars seem to have been the object of relent- 
less attack, it would seem that the advocates of utopian government have particu- 
larly singled out the treaty provisions of the Federal Constitution as the “Wooden 
Horse” or “Achilles’ heel” with which to devastate and consume all constitutional 
safeguards. 

Actually the original onslaught through the executive branch of the Govern- 
ment was made by Theodore Roosevelt while President (1901-1909). He de- 
manded Executive powers not to be found in the Federal Constitution* and 
pleaded for the expansion of Federal power “through executive action * * * and 
through judicial interpretation and construction of law.” It was during his 
administration that the most ambitious resort was made to executive agreements. 

With the possible exception of the Rush-Bagot agreement of 1817 (which some- 
time later did receive congressional approval), and the provisional peace protocol 
with Spain, concluded August 12, 1898, at Washington (which might be consid- 
ered an executive agreement by the President as Commander in Chief), it can 
well be concluded that all important executive agreements without congressional 
approval, or otherwise, stemmed from and after his tenure in office. 

These executive agreements without congressional approval may be sum- 
marized as follows: 

An executive agreement with Cuba, acquiring a naval base at Guantanamo, 
approximately 1903, 

By an executive agreement with San Domingo in 1905, American control of the 
San Dominican Customhouses was secured, appropriating the customs Moneys 
and allocating 45 percent for Dominican expenses. In connection with this 
executive agreement it is most important to note that it was concluded as an 
executive agreement by President Roosevelt immediately after the United States 
Senate refused to approve the agreement as a treaty. 

Following the San Domingo Customs Agreement, there was the executive 
agreement of 1907 with Japan, called the gentleman’s agreement. 

In 1908 there was the executive agreement with Japan, known as the Root- 
Takahira agreement. The Root-Takahira agreement was of utmost national, 
as well as international importance, and provided for the maintaining of the 
status quo in the Pacific; the open-door policy in China; and the support by 
Pacific means of the independence of China. 

At this point it should be borne in mind that under the holdings of the Supreme 
Court, such executive agreements constitute the supreme law of the land and 


8 Roosevelt’s Autobiography, pp. 388-389. 
62805—55 27 
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may be entered into by the President of the United States with any other foreign 
power or country without the same having been submitted to or approved by 
two-thirds of the United States Senate present, or by any action or approval 
whatsoever by Congress, and may deal both with international policies or with 
domestic internal affairs in this country.’ 

At this time, by reason of the sequence involved, may a brief analysis of the 
holding in Missouri v. Holland (253 U.S. 416 (1921) ), be presented and discussed. 

The holding of this case is that if the United States Government does not 
have the power delegated to it under the Constitution to make laws with respect 
to certain subjects (powers reserved to the people under the 10th amendment), 
this power can be acquired by first making a treaty upon that subject with a 
foreign power or powers, and then supplementing the treaty by domestic legisla- 
tion if it is not already covered in the treaty itself. 

In analyzing this doctrine it is clear to see that the Supreme Court not oniy 
overruled the principles and dictum announced in the “doctrine of limitations” 
(discussed supra), but also enunciated a doctrine of unlimited power, a doctrine 
that repudiates the theory of limited government, and a doctrine that vitiates and 
destroys all reserved rights of the States. In doing so it obviously nullifies 
the 10th amendment itself, and in doing this it is apparent that no other amend- 
ment or article of the Constitution could be considered secure. By this holding 
it has created by implication a power beyond the control of the Constitution 
which removes from the Federal legislature the express restrictions placed 
thereon. It has emasculated all of the safeguards that were set forth in the 
document to protect individual rights and to guard against arbitrary Government 
acts. 

And it may be further pointed out that there is no express authorization 
permitting or authorizing the conclusion of executive agreements of any kind 
to be found in the Federal Constitution. In 1799, John Marshall, as a Member 
of the House of Representatives, declared that “The President is the sole organ 
of the Nation in its external relations and its sole representative with foreign 
nations." And based upon this generalized assumption the practice was started 
at least 150 years ago to permit a President to enter into executive agreements 
with foreign governments on specified matters, but with congressional authoriza- 
tion.” 

And it is these naive executive agreements authorized initially by Congress 
at the inception of the Republic that now have mushroomed into a situation 
where the right to execute executive agreements on external and internal affairs 
has been assumed without congressional or senatorial authorization or approval 
as a matter of absolute right by the executive department of the United States. 

It may therefore be concluded that from a legal and constitutional standpoint, 
the interpolation and reading into the Federal Constitution the sanction and 
permissibility of executive agreements is not only against all intent and pur- 
poses of the Constitution but is also directly in contravention of the express 
mandates called for by the document in the enactment of contractual relations 
with foreign nations. 

The statement in the Constitution, “The executive power shall be vested in a 
President of the United States,” is in no sense a delegation of specific powers 
or rights, but is a generalized statement only in abstract; it authorizes no 
affirmative acts, creates no affirmative powers, and authorizes no aflirmative 
action. What meaning it carries must be construed with and analyzed with 
“those qualifications which naturally result from the other powers granted by 
that instrument, so that the whole may be interpreted by the spirit which 
vivifies, and not by the letter which killeth.” * 

It can well be pointed out at this time that to the same extent that Missouri y. 
Holland undermines constitutional government through the vitiation of the doc- 
trine of delegated powers and reserved rights of the people, so also the dictum 
in the case of United States v. Curtiss-Wright Corp.™ not only approves the doc- 
trine of unlimited treaty power as set forth in Missouri v. Holland, but also 
enunciates for the first time in judicial history of treaty law that “The 
powers * * * to make treaties * * * if they had never been mentioned in the 
Constitution, would have vested in the Federal Government as necessary «on- 
comitants of nationality * * *, the powers to make such international agree- 


® Valentine v. The United States (299 U. 8S. 5) ; United States vy. Pink (315 U. S. 203). 
11 Corwin, The President : Office and Powers, 208. 

12 Binkley & Moos, American Politics, 317, 1 Stat. 232 (1792). 

13 See, Downs v. Bidwell (182 U. 8S. 312 (1901) ). 

14 United State v. Curtiss-Wright Corp. (299 U. S. 304 (1936) ). 
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ments do not constitute treaties in the constitutional sense * * * none of which 
is expressly affirmed by the Constitution nevertheless exist as inherently insep- 
arable from the conception of nationality.” [Our italic.] This the Court recog- 
nized and found the warrant for its conclusions not in the provisions of the 
Constitution but in the law of nations. 

These judicial conclusions are based upon the statement of Justice Suther- 
land that “since the States severally never possessed external powers, such 
powers could not have been carved from the mass of State powers, but were 
obviously transmitted to the United States from some other source” (p. 316 of 
opinion). Without taking more time in a discussion of the factual historical 
matters set forth in the opinion, it may be stated very briefly and succinctly 
that the historical facts as alleged in this opinion are without factual foundation 
and not in accordance with the history of this Republic. American history 
clearly shows that the Original Thirteen States were complete and independent 
sovereignties in all respects up until the signing of the Articles of Confedera- 
tion, and that with variations they continued in this status until the signing 
and validation ef the United States Constitution in 1788. 

It is therefore obvious that the conclusions of Justice Sutherland that all 
external sovereignty of the United States vested at all times in the United States 
even if they had never been mentioned in the Federal Constitution, are conclu- 
sions that do not find their sanction in American constitutional government but 
set up as a standard for their righteousness the powers exercised by other nations, 
This judicial conclusion overlooks entirely the 10th amendment and the express 
mandates of the Federal Constitution that the Federal Government exists only 
on a grant of powers. If such contentions were correct that the power of the 
President includes the power to make executive agreements (aside from powers 
as Commander in Chief) and is not limited by constitutional powers or laws 
made pursuant thereto, it consequently follows that the legislative powers of 
the Federal Government are subordinate to any executive agreement executed 
by the President, and that under such power the President of the United States 
may enact by contract with foreign governments any law under the color of an 
executive agreement, and that such agreement becomes the law of the land. 
This constitutes a government of decree and not of law. It is no longer a 
government under the Constitution but is a government under executive power, 

Undoubtedly, it is by reason of this opinion rendered in the Curtiss-Wright case 
extolling the powers of both internal and external sovereignty as far as treaty 
rights are concerned that have led to the subsequent enactment of executive 
agreements without the approval or control of Congress that have practically 
nullified or set aside the necessity of complying with article VI, section 2, of 
the Federal Constitution in the formal enactment of treaties. 

Under the reasoning of the Curtiss-Wright case, President Franklin Roosevelt, 
on September 3, 1940, as an executive agreement, without approval or consulta- 
tion with the Senate or Congress, announced the execution of an agreement with 
Great Britain providing for the delivery forthwith of 50 United States de- 
stroyers. This was done while the United States was operating in a nonbelliger- 
ent capcity and was obviously executed in fear of presenting this agreement 
either to Congress or to the Senate in anticipation of what Congress (or the 
Senate) might have done had the matter been laid before them for their ap- 
proval or debate. It is not sufficient to argue that the agreement was in fur- 
therance of the interest of democracy or was a necessity to maintain the free 
world any more than it is justifiable to argue that because a dictator may be a 
benevolent dictator that is the form of government that we should favor. Very 
obviously in the execution of this agreement all constitutional restraints were 
put to one side. 


SUBSEQUENT RESULTS OF EXECUTIVE AGREEMENTS 


The next question posed is, what is the continuing result, conclusion, and 
impact from the execution of subsequent executive agreements? 

This question may be answered by an analysis of the agreements of Cairo 
(November 22, 1943) ; Teheran (November 28, 1943) ; Yalta (February 4, 1945), 
all executed by President Roosevelt with Russia and England: and Potsdam 
(July 17, 1945), executed by President Truman with England and Russia, and 
it is clear that from these series of conferences Russia was insured a position 
of military and political primacy, not only in Europe, but in the Far East. 
These great conferences and the’ executive agreements stemming from them 
should all have been placed before the United States Senate for their lawful 
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consideration, discussion, and debates, and for its approval or disapproval, de- 
pending on how the Senate viewed and reviewed the matters discussed at the 
conferences. Instead the results of all conferences were ratified into the supreme 
law of the land by virtue of Presidential approval as executive agreements. 

This procedure was strictly totalitarian and was the result of the fear of 
presentation to the Senate for its discussion and debate, and further in the 
interest of expediency rather than legality. The Yalta executive agreement is 
particularly illustrative of the results of expediency rather than legality, and 
totalitarianism rather than constitutional process. Under this executive agree- 
ment there stems probably the most calamitous and unholy diplomatic inter- 
governmental negotiations in United States history. From the time of this 
agreement there were surrenders to the Soviet Union of both material considera- 
tions and moral principles. While the agreement was a containment and 
sparkled with the principles of the freedom of the Atlantic Charter, it was 
actually a repudiation of all of its principles and the principles supposedly for 
which the war was being fought to maintain. It was particularly odious because 
it dismembered Poland who was always outstanding in her fealty, homage, and 
allegiance to the Allied cause and principles. Under this agreement Poland was 
severed in half and given to Russia, as well as 13 million Poles therein residing. 
This was all done without any discussion whatsoever of a free plebiscite for the 
Poles involved and a direct violation of the Atantic Charter. On the other hand, 
large portions of territory in northern and eastern Germany were imperiously 
assigned to western Poland. Such new boundaries totally disregarded the cul- 
tural, natural, historical, or ethnological considerations. 

This executive agreement was no less reprehensible in its dismemberment of 
Japan on behalf of Soviet aggression. For entering the war against Japan, after 
that country was on the verge of capitulation solely through American military 
power, Russia was assured complete economic control of China’s industrially 
richest Province of Manchuria through the acquisition of the southern part of 
the Japanese island of Sakhalin as well as all the islands adjacent to it. The 
commercial port of Darien was to be internationalized; Port Arthur was to be 
leased as a naval base to Russia. The Chinese-Eastern Railway and the South 
Manchurian Railway were to provide an outlet to Darien and were to be jointly 
operated by a Soviet-Chinese company. It was further agreed that the Kurile 
Islands were to be handed over to Soviet Russia. And it might be pointed out 
at this point that the injection of sovietism into Manchuria and the propagation 
of Communist philosophy were the underlying background of the Korean conflict, 
because there would have been no Korean war had North Korea or Communist 
China not been supplied with Soviet arms and munitions. 

The executive agreements of Cairo, Teheran, and Potsdam are just as oppro- 
brious as Yalta but probably not as extensive or deep-seated or far-reaching. 
The execution of these contractual agreements by the President without submit- 
ting the same to the Senate as treaties might be called the result of a “tyranny 
of fashion.” The principle stems from the thonght that it is a divine imperative 
that this country lead the world in the footsteps of democracy, and further that 
this leadership can only be handled by the Executive or in a totalitarian manner 
and not by submission of such principles to the United States Senate for guidance 
or suggestion and approval. This fashion of concluding in effect treaties of peace 
through executive agreements scorns and ridicules the American constitutional 
democratic procedure of treatymaking and seeks to sidestep it in its entirety. 


CONCLUSION 


In conclusion may it be pointed out that the testimony before the hearings of 
this honorable committee in 1953 in relation to Senate Joint Resolution No. 1 
and 43 is replete with the argument and contention of the protagonists of the 
Bricker amendment that there must reside a complete trust in public officers 
and officials. This argument is again and again presented in reply to the un- 
answerable contentions that the treaty power and rights annihilate constitu- 
tional guaranties. No less an eminent jurist than Judge John J. Parker, judge 
of the United States Circuit Court of Appeals for the Fourth Circuit, advocates 
such trust no less than seven times during his testimony before this honorable 
subcommittee last year. (See pp. 709, 713, 714, 721, 722, and twice on p. 723.) 

This Government is not founded on the trust of public officials but upon dis- 
trust of such officials, and hence a government of written delegated powers, 
restrictions, checks, and counterbalance. It is trust and a lack of limitation on 
those in power that throughout history has always led to the creation of dicta: 
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torship and totalitarian government. For instance, it was Caesar who demanded 
trust and confidence of the Roman Senate in 45 B. C., and as a result was given 
the decrees and powers of a “perpetual dictatorship.”’ This decree was followed 
by a repudiation of the last vestiges of constitutional government, and political 
corruption was reduced to a science. It was as a champion of the people and 
one in whom complete trust could reside that constitutional government was 
destroyed. This resulted in the conclusion of the republic; totalitarian govern- 
ment took over, and Rome was then succeeded by a series of emperors and 
dynasties reaching to the Palaelogian dynasty in A. D. 1453. 

And it is the same pattern that has been followed successfully down through 
the pages of history. Cromwell demanding the same confidence from the people 
became the dictator of England, and under the same postulates Bolivar sought 
and obtained unlimited power under the title of “the liberator of the country.” 

In more modern times Hitler, acting under the same principles and pattern, 
deceived the Germans and became enthroned as an absolute despot. Peron be- 
came and is an absolute power in Argentina; Tito in Yugoslavia ; Chou in China; 
Mussolini was in Italy; Lenin, Stalin, Malenkov, and now Bulganin, in Russia; 
and it is only but recently in the “democracy” of South Korea that “perpetual 
presidency” was awarded Syngman Rhee, but with violent opposition from the 
minority party. 

These dynasties, dictatorships, and totalitarian governments are all due to a 
lack of limitations and restrictions upon the power of government. 

The contentions that the people of this country must possess trust in their 
public servants and executives is confidence yoked to fallibility. This naive and 
benign, if not supine, type of appeal to the people is probably best answered by 
John Taylor, whom former Senator Beveridge describes in his book, The Life 
of John Marshall, as the greatest mind in the State of Virginia. In speaking 
of trust in public officials Taylor says as follows: “But the Court * * * by 
observing that ‘the legislature of the Union can be trusted by the people with 
the power of controlling measures which concern all, with the confidence that 
it will not be abused.’ Can be trusted. The reiterated attempts to distinguish 
between the people and the States, to soothe and flatter the former by compli- 
ments to their elective sagacity, and by insidious blandishments to seduce them 
from the substantial ground of checks and balances, into the intricate and slip- 
pery paths of passion and confidence, are sufficient to awaken all the vigilance 
of those who believe that power must be divided, limited and controlled, to keep 
it within bounds. In its every stretch, it uniformly solicits the popular con- 
fidence by protestations of integrity and promises of moderation. But, in con- 
sidering the rights under the constitution of the Federal and State governments, 
an estimate of the confidence due to either is certainly inapplicable to the sub- 
ject, and productive of a malevolence, to be deprecated as the greatest national 
misfortune. Shall we exchange our constitutional compact for a succession of 
artifices to win popular favor, or to take advantage of popular folly? Is not an 
appeal from an investigation of constitutional principles, to an estimate of 
fluctuating popular confidence, an acknowledgment of diffidence in the argu- 
ments previously advanced? If, however, a scramble for popularity is to be 
substituted for a limitation of powers, let us beware how we stake the Federal 
Government upon the event of the confusion.” * 

In conclusion it must be remembered that constitutional usurpation is always 
dangerous, whether it be committed in good faith or in a conscientious belief 
in its constitutional permissibility. Absolutism has always cradled secret di- 
plomacy and suspicion. Those portions of the Constitution respecting treaty 
powers and treaty provisions are and were enacted for a very definite purpose 
and for the prevention of expediency and totalitarianism and are the antitheses 
of secret dealings and secret diplomacy. The people of the United States have 
had more than enough of personalized government. To be true in spirit demo- 
cratic leadership must be vested upon constitutional and democratic methods of 
procedure. 

Your attester most sincerely concludes that the approval of the Bricker amend- 
ment to the Federal Constitution is absolutely imperative to maintain constitu- 
tional government and constitutional principles and the reserved rights and in- 
herent rights within this Republic. 


% John Taylor, Construction Construed and Constitutions Vindicated, p. 155 (1820). 
Shepherd & Pollard, Richmond, Va. 
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Mr. Smirney. That, sir, concludes the statements which I have for 
submission today. 

Senator Dirksen. The committee will resume, then, tomorrow morn- 
ing at 10 o’clock, in room 424, the regular Judiciary Committee room. 

The morning hearing is adjourned. 

(Whereupon, at 12:15 p. m., the subcommittee adjourned, to recon- 
vene at 10 a. m., Wednesday, May 11, 1955.) 
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WEDNESDAY, MAY 11, 1955 


Unrrep States SENATE 
SUBCOMMITTEE ON CONSTITUTIONAL AMENDMENTS 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 1: 30 a. m., in room 424 
Senate Office Building, Senator Estes Kefauver (chairman of the 
subcommittee) presiding. 

Present : Senators Kefauver and Dirksen. 

Also present: Senator John W. Bricker; Wayne H. Smithey, mem- 
ber, professional staff Senate Judiciary Committee. 

Senator Krerauver. The committee will come to order. 

I apologize for the delay in being here, but I had a conflict with 
another committee, the Subcommittee on Juvenile Delinquency, and 
they did not have any Senator to carry on with it. 

Our first witness this morning is the Honorable Jacob Javits, former 
distinguished Member for many years of the House of Representa- 
tives, and the newly elected, duly serving attorney general of the 
State of New York. 

I know that Mr. Javits is an outstanding lawyer, and over a period 
of many years he has given a great deal of thought and study and 
consideration to this very important proposal for the amendment of 
our Constitution. 


Mr. Javits, we shall be glad to hear from you. You have a pre- 
pared statement. which seems to be fairly brief. You can either read 
your statement or you can file it and proceed orally. 

Mr. Javits. I will try to do a little of both, Mr. Chairman. I will 
not take more than a very few minutes. 


STATEMENT OF HON. JACOB K. JAVITS, ATTORNEY GENERAL, 
STATE OF NEW YORK 


Mr. Javirs. Mr. Chairman, my reason for being here is that when I 
served in the House, up until the end of last year, I was deeply con- 
cerned with this particular question. I debated it on a number of 
occasions and was a member of the Foreign Affairs Committee of the 
House for 8 years, and this represents sort of a job that carries on, 
although I have left the House, and I felt that such contribution as 
I could make to it, it was my duty to make, based upon this experience. 

Also, I am now a law enforcement officer and have a great deal of 
concern with legal matters within the State, and this amendment does 
have some reference to what should or might be done within the States 
about these treaty relations. 


415 
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Mr. Chairman, I would like to preface my testimony by saying that 
I feel very deeply that the advocates of the Bricker amendment, which 
I oppose, are just as sincere in their advocacy as I am in my opposition. 
I think that should be made very clear. 1 do not think there is any 
question here about who is more patriotic than anybody else. All of 
us, I am confident, including the Senator who proposed the amend- 
ment and those who advocate it, are doing what they can do for their 
country. 

It seems to me, however that at the very time when the wise and 
delicate handling of United States foreign policy is the most impor- 
tant issue in the whole free world, the procedure for the approval of 
treaties and executive agreements called for by the Bricker amend- 
ment could in important areas paralyze the very effort we are seeking 
to make more decisive, to wit: the conduct of the foreign policy of our 
country. 

The Bricker amendment, by materially slowing down the machinery 
for making foreign policy, could compel a withdrawal to Fortress 
United States and bring about in this way the success of a classic iso- 
Jationist doctrine—this at this time when isolationism is all but dead 
as a major issue in the country. 

Also I think it is important to note that if we vote the Bricker 
amendment, whether we like it or not—I know it is unwitting—but 
whether we like it or not, it is my view that it will represent a vote of 
no confidence in the President’s conduct of the foreign policy of the 
United States, and it will be so regarded by friend and foe alike 
throughout the world. 

Now, I think that that ought to be taken in the context of the pro- 
posals of the Soviet Union this very morning, the so-called proposals 
for peace, in which it is very clear that the Soviet is still riding all of 
its old horses of neutralizing Germany, outlawing the atom bomb, but 
without any really effective controls, and calling for the dismantling 
of the military bases of the free world throughout the world, but 
it does indicate that they want to negotiate. 

Now, if we are going to negotiate at the summit, we cannot at one and 
the same time take from the man who is going to do the negotiating, 
to wit: the President, the power under the Constitution upon which 
everybody who is negotiating with him is depending, and change it so 
that at the very least it will take some years to find out exactly what 
he can and cannot do. I think that this is of all times a most inoppor- 
tune time to vote this amendment. 

Also I point out that this amendment is in strange contrast to the 
overwhelming vote on the Formosa Resolution, in both the House 
and Senate, which gave the President in almost an unprecedented 
way, an enormous confirmation of authority, possibly in effect the very 
war power which all of us in the Congress so jealously guard. And 
this decision, a very profound and important one, was dictated, I be- 
lieve, by a deep conviction on the part of the preponderance of the 
Members of the Senate and House that an instantaneous decision in 
the event of action by Communist China in the Formosa Strait was 
essential to national survival. 

Now, I perhaps can give a little personal testimony in this area. 
I have now been a State official for a while, and have begun to have 
some understanding of the processes of State legislation. They move 
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differently from the way they do down here. There are different local 
interests concerned. Everybody knows that. And to throw treaties 
and executive agreements representing foreign policy into the State 
legislatures before they can become effective is bound to result at the 
very least in delay and at the very most in frustrating and checking 
the conduct of foreign policy. 

Of course, every State legislature is just as patriotic as the Congress, 
but the local interests are v ery different, and the consideration of those 
local interests alone must make for time-consuming delay. 

Now, it is argued by the proponents of the amendment that the 
amendment would only call for State action to make a treaty or execu- 
tive agreement effective, which is not a national survival question. I 
point ‘out that it would relate to matters of trade and friendship and 
commerce, and inheritance, and property ownership, et cetera. 

But the point that is missed—and this is based upon my personal 
experience in the House—is that in foreign affairs, agreements be- 
tween peoples lean heavily upon each other. We are seeking to build 
up cooperative and friendly arrangements, and alliances, and regional 
arrangements, and in those relationships often a matter which looks 
commercial on its face, or civil in character, is the very basis upon 
which a mutual security arrangement may thereafter be concluded, 
or, if what is done in the way of trade or other civil relations is not 
effective, a mutual security arrangement or regional security arrange- 
ment could either fail or have no heart in it. 

So, although such a matter as the migratory bird convention, which 
is put forward as the fundamental reason why the Bricker amend- 
ment was brought up, may be important to the individual State, it 
is also even more important to the relationships between our country 
and other countries which are the basis for peace in the world and 
for our leadership in the free world. 

Another argument that is made in favor of the Bricker amendment 
is that it will avoid secret agreements such as those made at Yalta, 
Potsdam, and Teheran. Now, it is well known what my side of the 
aisle, I being a Republican, has always said about those agreements. 
But the point is that before or after a Bricker amendment, you can 
still make secret agreements. The Bricker amendment is not going 
to stop them from being made, and it is up to the Congress to imple- 
ment or repudiate them, a right which the Congress has right now 
without the Bricker amendment. 

Arguments are also made that the Bricker amendment will curtail 
the President’s power to commit troops, as in Korea, or to enter into 
agreements, like the Japanese surrender, or to end the Berlin block- 
ade. The difficulty with those is that if that were true it would crip- 
ple the President’s power as Commander in Chief, and that is surely 
a danger to national security which the American people cannot 
endure. 

We have only to look at France to see what it means to a country 
to have a weak executive, and in addition, France has at least the 
advantage for itself of a parliamentary system, which we would not 
have, while at the same time we would be we eakening an Executive who 
must be strong under our constitutional system. 

The Bricker proponents argue that they are trying to avoid the 
adoption of a lot of treaties by the United States which might come 
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out of the United Nations. In other words, they admit their advocacy 
of the amendment to be somewhat motivated, at least, by their 
antipathy for what the United Nations might do. 

It seems to me pretty strange that we have to destroy ourselves 
in our ability to deal with the world, as I think the Bricker amend- 
ment would do, in order to protect ourselves against improvident 
decisions which we have not yet made and seem to be in no danger of 
making, and which the Secretary of State has pledged that we will 
not make under the treaty power. I read his testimony here. 

I would like to refer to our own Bar Association in New York, 
which referred in their opposition to the Bricker amendment to the 
requirement calling for the submitting for approval to the States 
as deceptive and dangerous, and the committee said, “They would 
knock treaties out of our supremacy clause, and thus set the clock 
back to our impotence under the Articles of Confederation.” 

Finally, Mr. Chairman, I think we face a very fundamental ques- 
tion of government philosophy. Our constitutional government re- 
quires us to trust ourselves somewhere. There are many things 
which the Senate and House do, which the President does, and which 
the courts do which are not just written down in so many words, and 
in which any one of them could sabotage the Government. We know 
that. Every kind of sanction and approval that we can invent is one 
of degree. I do not think we ought to make the fatal mistake of 
tying our hands in foreign policy because we lack confidence in our 
constitutional processes, constitutional processes which have stood 
up for people on both sides of this question for well over 170 years. 

I call attention to the fact that this very same Senate, which it 
is now sought to deprive of the treatymaking authority, that is, at 
least the sole treatymaking authority, turned down the League of 
Nations Covenant, and the very same Senate approved the United 
Nations Charter, so that both sides of this argument have won on 
different occasions depending upon the views of our people and hav- 
ing confidence in our present constitutional processes. 

I do not think we can take this action while at the same time we 
are spending enormous treasure, taking some of the best years of 
the lives of our young men in military service, and through the 
terms of mutual defense and security treaties and arrangements all 
around the world, in effect asking the free world to vest its con- 
fidence in the very constitutional processes which the Bricker amend- 
ment would change so drastically. 

In that respect, Mr. Chairman, I call your attention to the fact 
that in all of these international arrangements to which we are a 
party, in the North Atlantic Treaty Organization, in the Southeast 
Asia Treaty Organization, in the Rio Pact, in the mutual defense 
treaties with the ANZUS powers, with the Philippines, Japan, the 

tepublic of China on Formosa, and with Korea, there is always a 
statement that we will act in accordance with our constitutional proc- 
esses to honor our engagements, and here we propose to make a very 
drastic change in those constitutional processes, very much slowing 
up, to say the least, our ability to act in accordance with our con- 
stitutional processes to honor our engagements. 

I think that the passage of this amendment, therefore, would have 
a very serious effect upon our relations with the powers with whom 
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we have made agreements and will have a very debilitating etfect 
upon the powers of the President and will come at a most unfortunate 
time, at the very time when the whole world looks with hope to the 
yossibility of a negotiation between a President with strength in 
is hands in terms of foreign policy and other heads of government. 

Thank you, Mr. Chairman. 

Senator Kerauver. Thank you very much, Mr. Javits, for a clear 
statement. Pt 

I wanted to ask you to expand a little bit on this proposition. 
There is not any doubt in your mind that under section 2, the treaties 
which dealt with matters in the field where the power under the 
10th amendment is retained in the States would have to be approved 
by the State legislatures; is there ? 

“Mr. Javirs. No; none whatever. I think that is almost ad- 
mitted on all sides, that the treaties of friendship, trade, and com- 
merce, which deal with contracts relations, treaties relating to the 
ownership of property, the right to do business, the right to prac- 
tice a profession, all of which are contained in so many of these so- 
called commercial treaties would, in order to become law within the 
States, under the Bricker amendment, have to be passed by the State 
legislatures, all 48 of them. 

Senator Krrauver. With all due deference to State legislatures, 
and you have had a good deal of experience recently with the Legis- 
lature or the General Assembly in New York—is it not true that 
the State legislature, by its authority, is not particularly assembled 
for the purpose of considering the overall national welfare but the 
welfare of the particular State over which the legislature has legis- 
lative authority ¢ 

Mr. Javirs. Mr. Chairman, I would like to explain my position 
this way: I respect the chairman’s views. « I think the Legislature of 
our State of New York, is extremely patriotic and has a national 
point of view as well as a State point of view. But I only point out 
that it also must deal with local interests. It must at least give a 
subject of this character very profound consideration. 

The very least that will happen is delay, and I point out that the 
Founding Fathers, who we all have felt traditionally planned well, 
did not even require what the Bricker amendment requires for the 
approval of a constitutional amendment. There, only three-quarters 
of the States had to approve. But in the case of the Bricker amend- 
ment, all of them would have to approve before you could have an 
effective treaty that affected these intrastate rights. 

Senator Krrauver. My point was that while we know that mem- 
bers of the State legislature are just as patriotic as Members of Con- 
gress, by necessity, they must give consideration largely to local prob- 
lems; is that not correct ? 

Mr. Javirs. That is true. 

Senator Kerauver. And furthermore, the fact that this might re- 
quire the approval of all of the legislatures, would it not result in 
just no treaties being made in the field where the legislatures would 
have to act ? 

Mr. Javirs. It certainly will result—it could easily result in no 
treaties being made in many areas, but it certainly would result in 
the kind of slowdown which I consider to be extremely inimical to 
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the future of our country in this tremendous struggle for survival 
and for peace in which we are engaged. 

Senator Kerauver. How often does the Legislature of New York 
mect ? 

Mr. Javits. Our legislature meets every year for the first 3 months 
of the year. I know that many legislatures meet only biennially. 

Senator Krravuver. So that in many cases, even if they approve 
them, there might be 2 years’ delay ? 

Mr. Javits. Exactly. 

Senator Krrauver. Thank you very much, Mr. Javits. 

Mr. Smithey, do you have any questions you wish to ask? 

Mr. Smirney. Just 1 or 2, Senator, if I may. 

In the 1953 hearings, there was a statement submitted by Mr. C. 
William O’Neill, who was at that time and may still be, the attorney 
general of the State of Ohio, in which he set forth the position of 
the National Association of Attorneys General. 

In your capacity as attorney general of New York, have you had 
occasion to attend any meeting of the National Association of Attor- 
neys General? 

Mr. Javrrs. Not yet. I believe Mr. O'Neill is the president 

Senator Kerauver. Let the record show that Senator Dirksen is 
present. 

Mr. Javits. I believe Mr. O’Neill is president of the association of 
attorneys general and if this question is still before us, I have no 
doubt that it will be discussed in September at the national conference 
of attorneys general but I am in no position to make any representa- 
tion on that, sir. 

Mr. Smirney. Yes, sir, I understand. But perhaps you know, not 
of your personal knowledge, but of your general knowledge, whether 
the position of the National Association of Attorneys General in 
endorsing Senate Joint Resolution 1 has been reversed since it took 
the position in 1952. 

Mr. Javrrs. I would be in no position to enlighten you on that, not 
until I get more into their work. 

Senator Kerauver. You were not an attorney general last Sep- 
tember ? 

Mr. Javrrs. No. 

Mr. Sarruey. I tried to point that out, sir. 

Senator Kerauver. That is right. 

Do you know, Mr. Smithey, whether they have acted on the matter 
in 1953 or 1954? 

Mr. Srruey. No, sir, I do not. If it is agreeable with the Chair, 
I will see if that still is their position. 

Senator Krrauver. I would be glad if you would. 

(The following communication was received :) 


C. WILLIAM O'NEILL, 
ATTORNEY GENERAL OF OHTO, 
June 18, 1955. 
Mr. CHARLES A. WEBB, 
Legislative Assistant to Senator John W. Bricker, 
Senate Office Building, Washington, D. C. 

DEAR Mr. WEsB: I have at hand your letter of June 13, 1955. 

The Bricker amendment did not appear on the agenda at the last annual meet- 
ing of the National Association of Attorneys General at White Sulphur Springs, 
W. Va., in December 1954. No resolution was, therefore, presented to our con- 
vention at that time. 
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At the annual meeting of the National Association in 1953 a resolution was 
adopted reaffirming the stand taken at the annual meeting in December 1952. 
This resolution is the last official expression of the National Association of 
Attorneys General on the subject. 

Sincerely yours, 


C. WILLIAM O'NEILL, Attorney General. 


Senator Dirksen, do you have any questions to ask Mr. Javits? 
Senator Dirxsen. No. I will read your testimony. 

Mr. Javits. Thank you. 

Senator Kerauver. Thank you very much. 

(The prepared statement of Mr. Javits is as follows :) 


STATEMENT OF ATTORNEY GENERAL JACOB K. JAVITS, OF NEW YORK 


At the very time when the wise and delicate handling of United States foreign 
policy is the most important issue in the whole free world the procedure for the 
approval of treaties and executive agreements called for by the Bricker amend- 
ment could in important areas paralyze the very effort we are seeking to make 
more decisive. The Bricker amendment by materially slowing down the ma- 
chinery for making foreign policy could compel a withdrawal to fortress United 
States and bring about in this way the success of a classic isolationist doctrine. 
This at the very time when isolationism is all but dead as a major issue in the 
country. 

To vote the Bricker amendment now is to give a resounding vote of no confi- 
dence in the President’s conduct of the foreign policy of the United States and 
whether we will it or not it will be so regarded by friend and foe alike through- 
out the world. The advocacy of this amendment is in strange contrast to the 
overwhelming vote on the Formosa resolution in both the House and Senate so 
very recently giving to the President in an almost unprecedented way an enor- 
mous confirmation of authority, possibly in effect the very war power so jealously 
guarded by the Congress. This decision was dictated by deep conviction on the 
part of the great preponderance of the Members of the Senate and House that 
an instantaneous decision in the event action by Communist China in the For- 
mosa Strait was essential to national survival. 

As a State official now after 8 successive years in the House of Representatives 
I have some understanding of the processes of State legislation. To throw 
treaties and executive agreements representing foreign policy in to the State 
legislatures before they can become effective is bound to result at the very least 
in delay and at the very most in frustrating and checking the conduct of foreign 
policy. Proponents of the amendment may argue that the matters upon which 
State action will be needed under the Bricker amendment to make a treaty or 
executive agreement effective and which will be the subject of a slowdown, are 
not national survival questions, but in foreign affairs agreements between peoples 
lean heavily on each other. What is sought is to build up cooperative and friendly 
relations, indeed, alliance and regional arrangements to defend and develop free 
institutions between whole peoples. In such a relationship a migratory birds’ 
convention which is given as the best evidence of the need for the Bricker 
amendment, or a treaty of friendship, commerce, and industry regulating trade, 
communications, investments, and civil contract relations can in a given case have 
enormous influence upon military or economic relations between our country 
and other countries having the most profound effect in terms of the fight for 
free institutions and protection of the national security. In many cases mutual 
security arrangements and regional security arrangements would prove to be 
impossible of consummation if no effective progress could be made on treaties of 
friendship, commerce, and navigation and similar matters. 

This, of course, is quite apart from the slowdown and debilitating provision 
of the amendment regarding the enactment of executive agreements as law which 
Secretary Dulles said would cause the Congress to “become deeply involved in the 
impossible task of itself trying to manage the current conduct of foreign 
affairs, and the traditional balance of powers between the executive and legisla- 
tive branches of government would be impaired.” 

Arguments that experience at Yalta, Potsdam, and Teheran requires the 
Bricker amendment are not germane. Secret agreements can always be made— 
before or after a Bricker amendment; it is up to the Congress to implement or 
repudiate them, a power it has right now. 
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Arguments as to the President’s power to commit troops in Korea or to enter 
into agreements like the Japanese surrender or ending the Berlin blockade only 
boomerang. If the Bricker amendment proposes to cripple the President’s power 
as Commander in Chief, then it is surely a danger to the national security which 
the American people cannot endure and wkich would give us an Executive as 
weak as that of France and other countries which suffer from just that trouble— 
without the correlative flexibility of their parliamentary systems. 

The Bricker amendment is almost frankly admitted to be occasioned, by many 
who argue for it the hardest, by their antipathy for the United Nations. It is said 
that it should be adopted because more than 200 treaties are being considered 
in the United Nations and its constituent agencies to which many of the ardent 
proponents of the Bricker amendment have objected; also because without the 
Bricker amendment it is charged the President and Senate can commit us to 
some form of supranational administration which will deprive our Nation of 
its sovereign character. These are hobgoblins which the American people can 
cope with by utilizing the means provided by the Constitution for determining 
foreign policy that have endured the rigors of wars and other catastrophies 
for well over a century and a half. We do not have to destroy ourselves in 
advance in our ability to deal with the world, as the Bricker amendment would 
do, in order to protect ourselves against improvident decisions which we have 
not yet made and seem to be in no danger of making. 

The committees of the Association of the Bar of the City of New York in 
reporting on their opposition to the Bricker amendment this year called the 
requirement for the 48 States approval of what is contained in treaties before 
they could become domestic law deceptive and dangerous. The committee 
added: “They would knock treaties out of our supremacy clause, and thus set 
the clock back to our impotence under the Articles of Confederation.” 

The authority of the Senate to approve treaties by a two-third vote of the 
Senators present and the authority of the Congress to invalidate executive 
agreements by the same action as for any other law now fully sustained by the 
Supreme Court, has been tried by time and tradition and found adequate to 
protect our free institutions and yet responsive to the changing needs of the 
times. 

Our constitutional government requires us to trust ourselves somewhere. 
Every kind of sanction and approval is one of degree. Let us not make the 
fatal mistake of tying our hands in foreign policy because we lack confidence 
in our constitutional processes. We cannot do this while at the same time we are 
spending enormous treasure, taking some of the best years of the lives of our 
young men in military service, and through the terms of mutual defense and 
security treaties and arrangements all around the free world in effect asking 
the whole free world to vest its confidence in the very constitutional processes 
which the Bricker amendment would change so drastically. 


Senator Keravver. Mrs. Robert A. Murray, Vigilant Women for 
the Bricker Amendment, accompanied by Mrs. Lewis Barker. 
We are glad to have you ladies present with us this morning. 


STATEMENT OF MRS. ROBERT A. MURRAY, COORDINATOR, VIGI- 
LANT WOMEN FOR THE BRICKER AMENDMENT, ACCOMPANIED 
BY MRS. LEWIS BARKER, COORDINATOR 


Senator Krrauver. Mrs. Murray, are you going to give the state- 
ment ? 

Mrs. Murray. Yes. 

Senator Krravver. Do you have copies of your statement? 

Mrs. Murray. Yes. 

I have some material here which I would like to submit. 

Senator Kerauver. Mrs. Murray, you are the national coordinator 
of the Vigilant Women for the Bricker Amendment; is that not 
right ? 

Mrs. Murray. Mrs. Barker and I are coordinators. 

Senator Kerauver. You and Mrs. Barker. And you say in your 
statement that you live at Oshkosh, Wis. ? 
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Mrs. Murray. That is right. 

Senator Keravver. Mrs. Barker, where do you live? 

Mrs. Barker. I live in Chicago. 

Senator Kerauver. Mrs. Murray, you have prepared a statement. 
You can read your statement or you can file your statement and it 
will be printed in the record, and you can speak orally on this proposi- 
tion, whichever way you wish. 

Mrs. Murray. I would like to read the statement and submit it for 
the record, and also this leaflet from which I would like to put in the 
record our objectives and also this editorial which I would like to 
place in the record. 

I would just like to leave the objectives of our organization. 

Senator Kerauver. Let the objectives of the or ganization from the 
leaflet be printed in the record following your statement and also an 
editorial entitled “Treaty Law,” which appeared in the San Francisco 
Examiner of Monday, May 9. 

All right, Mrs. Murray, you proceed. 

Mrs. Murray. Mr. Chairman and members of the subcommittee, my 
name is Ruth Murray. My address is Route 4, Oshkosh, Wis. 

I want to thank you for this opportunity to speak in favor of the 
Bricker amendment. I am sure I can add nothing to the erudite and 
legalistic arguments aiready presented in these hearings. My state- 
ment will deal primarily w ith the grassroots interest in the amendment 
and with questions which many of your lay constituents are asking. 

I am here as a spokesman for the ‘Vigilant Women for the Bricker 
Amendment. With me is Mrs. Lewis Barker, of Chicago. She and 
[ are the national coordinators of the V igilant Women. The success 
= our organization is proof of the tremendous popular interest in the 

Bricker amendment and related issues. 

The Vigilant Women for the Bricker Amendment is a voluntary, 
nonprofit association dedicated to upholding and defending the 
sovereignty and the Constitution of the United States. To that 
end we seek the adoption of a treaty-control amendment that will 
adequately protect personal rights, States rights, and national in- 
dependence. In our judgment, “the ‘pending resolution (S. J. Res. 1) 
adequately safeguards what Mr. Dulles once described as “an extraor- 
(inary power, liable to abuse.” 

The Vigilant Women for the Bricker Amendment is probably the 
least organized organization ever to come to your attention. We 
have no constitution; no bylaws; no board of directors; and no 
advisory council. We have no formal membership and no dues. We 
cannot even estimate how many thousands of people are associated 
with us in this historic fight for constitutional government. We 
work through State coordinators and other key workers in all the 
18 States. We work through scores of national and State organiza- 
tions which support the Bricker amendment but. whose primary in- 
terests are in other fields. Let me tell you how our organization was 
born and what it has accomplished. 

In August 1953, 8 women met in Milwaukee, Wis., 4 from Iilinois 
and 4 from Wisconsin. We met to decide what, if anything, we 
could do to prevent our basic liberties from being undermined by 
proposed treaties which Secretary Dulles himself ‘had described to 
this committee as “alien to our traditional concepts” of human rights. 
We were deeply concerned about the one-world propaganda of 
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UNESCO; about the ILO description of itself as “a world parlia- 
ment for labor and social questions”; about Dr. Charles Malik’s 
statement that recent amendments to the human rights covenants 
were Communist-inspired; and about various backdoor approaches 
to world government. We saw the utter futility of fighting scores 
of un-American proposals on a piecemeal basis. The Bricker amend- 
ment seemed to provide a permanent, overall remedy. It seemed 
to be the one banner around which all defenders of American sover- 
eignty could rally. Out of that Milwaukee meeting in August 1953 
grew the Vigilant Women for the Bricker Amendment. 

Little did we realize the response we would receive from our initial 
efforts to awaken the American people to the dangers of treaty law. 
In less than 3 months we obtained more than 300,000 signatures on 
petitions urging passage of the Bricker amendment. In January 
of 1954, we staged a successful rally here in Washington on the eve 
of Senate debate. More than 300 women came at their own expense 
from all over the United States. 

After the George portion of the Bricker amendment failed to pass 
the Senate, we returned home dedicated to a stepped-up program 
of education which would result ultimately in the election of Sen- 
ators sympathetic to our course. Beginning last September we 
have published each month a newsletter on the Bricker amendment 
and related issues. Our newsletter now goes to more than 5,000 
people and the number is growing rapidly. We have printed more 
than 300,000 copies of this pamphlet, Why We Need the Bricker 
Amendment. 

Senator Krerauver. May I see that pamphlet, Mrs. Murray ? 

Mrs. Murray. Yes. 

Senator Kreravver. Do you have a copy of your newsletter? 

Mrs. Murray. Yes. It is all in there, Senator. 

We have reprinted and distributed huge quantities of speeches 
by Senator Bricker and others on the subject of treaty law. We have 
just published a detailed plan for revision of the United Nations 
Charter. I would like to submit those for the record. 

Senator Kreravuver. You mean all these pamphlets, here? 

Mrs. Murray. I would just like to submit them for your considera- 
tion. 

Senator Kreravuver. All right. 

Mrs. Murray. Prior to January of this year, our organization was 
financed from our own funds by small unsolicited contributions and 
by sales of literature. Our increased activity, however, made a fund- 
raising campaign necessary. Wesucceeded in raising sufficient money 
to carry out a greatly expanded program of education. Contrary to 
certain smear attacks, however, we are not financed by so-called Texas 
oil money. Contributions of $5 or less account for 95 percent of the 
total, both in number of contributors and dollarwise. Unlike the At- 
lantic Union Committee, we have not requested or received any tax- 
exempt status. Unlike many of our One World opponents, the Vigi- 
lant Women do not use literature provided at the taxpayer’s expense 
or furnished by the large foundations. This might seem like an un- 
equal contest, but eventually we are going to win. 

I have given you this detailed statement on the Vigilant Women 
organization for just one purpose. If there were not tremendous 
popular support for the Bricker amendment, no organization such as 
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ours could have grown and prospered. Neither Mrs. Barker nor I 
claim any unique ‘talent or special competence for the work in which 
we are engaged. We are just ordinary housewives imbued with the 
old-fashioned notion that the sovereignty of our country and the free- 
doms of our children are worth fighting to preserve. I hope that I 
have now qualified myself to report accurately the ground swell at 
the grassroots about this amendment. 

The people may not know all the legal jargon of Missouri v. Holland 
or the Pink case, but they do understand that section 2 is the heart 
of this amendment. This committee could make no greater mistake 
than to assume that supporters of the Bricker amendment would be 
satisfied with section 1. We all know that legislation is the product of 
give and take; that a desired end can be achieved by many different 
forms of language. Nevertheless, I can assure this subcommittee that 
an amendment containing only the first section of Senate Joint Reso- 
lution 1 would be widely and, in my judgment properly, interpreted 
as a fraud and a hoax. The Vigilant Women and the or “eae 
allied with us in this fight may “not have enough strength to pass 
strong amendment in this Congress. We are w illing to wait. Do ot 
think for 1 minute, however, ‘that the fears of the American people 
are going to be calmed by some toothless, watered-down substitute. 
If, therefore, this committee should report such a substitute, we may 
become the Vigilant Women Against the Eisenhower Amendment 
or whatever it may be called. 

Why isn’t an amendment containing only section 1 adequate? See- 
tion 1 of the Bricker amendment provides that no treaty or execu- 
tive agreement which conflicts with the Constitution shall be of any 
force or effect. 

Section 2 of the amendment provides that no treaty or executive 
agreement shall become internal law except through appropriate legis- 
lation. 

The effect of eliminating section 2 is to write into the Constitution 
by the strongest possible implication the following language: 

The President shall have power to make internal law for the United States by 
international agreements, provided such agreements do not conflict with the 


Constitution. 

A treaty-control amendment containing only the first section of 
Senate Joint Resolution 1 would concede that by executive agreement 
the President has power to— 

(1) raise or lower tariffs; 

(2) regulate interstate and foreign commerce ; 

(3) declare war; 

(4) make rules for raising, supporting, and regulating the 
Armed Forces; 

(5) amend or repeal immigration and naturalization laws; 

(6) take powers from the States and give them to the Federal 
Government; and 


(7) in general, supplant the Congress as the national legislative 


body. 


We = not suggest that section 1 of the Bricker amendment is super- 
fluous. It would, for example, prevent the U. N. Human Rights 
Covenants and other dangerous U. N. treaties from authorizing what 
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the Constitution expressly forbids. Why is the administration ap- 
parently willing to accept the restrictions embodied in section 1? Is 
it because the elimination of section 2 would give the President unim- 
peachable constitutional authority to make one-man law by executive 
agreement ? 

That is why the Vigilant Women for the Bricker Amendment can- 
not support an amendment containing only the language of section 1. 
That is why the one-worlders concentrate their heaviest fire on 
section 2. 

Secretary of State Dulles testified, in effect, that he would accept 
the bulk of section 1 for reasons of political expediency. What an 
appalling confession. The Secretary would be willing to clutter up 
the Constitution with what he regards as a meaningless provision 
merely to throw a political sop to “the American people. Since Mr. 
Dulles says he is wiser today than he was in Louisville 3 years ago, 
he ought to have the courage of his newly born convictions. Of 


course, I think Mr. Dulles was right when he said in Louisville that 
treaties 





can cut across the rights given the people by their constitutional Bill of Rights. 


Mr. Dulles’ famous legal somersault proves not his wisdom but that 
of Lord Acton who said— 


power corrupts, and absolute power corrupts absolutely. 


Back home we hear every day the question, “Why is the President 
mixed up in this fight when the Constitution does not provide for his 
participation in the amending process?” The question is usually 
phr: ased more pungently than” I have stated it. Oddly enough, no 
witness in these hearings has challenged the propriety of Presidential 
intervention in this debate. Needless to say, I have no idea of gag- 
ging the President. He has as much right as I have to express a pure sly 
personal opinion on the Bricker amendment. I do not criticize this 
committee for seeking the legal opinion of the Secretary of State and 
the Attorney Gener al. What I object to is the White House interven- 
tion described by Senator Bricker in a speech made shortly after the 
Senate vote last year: 


* * * the deciding factor was the furious lobbying of White House and State 
Department aides in the corridors of the Capitol, in the Senate cloakroom, and 
by telephone. By this form of personal and political pressure, enough votes 
were changed to prevent the amendment from being sent to the House of Repre- 


sentatives for consideration. 

Article V of the Constitution provides for its amendment. The 
President is not mentioned in that article. The power to amend the 
Constitution was intended to lie wholly in the legislative domain— 
Federal and State. That this was the intent of the Founding Fathers 
is shown by the constitutional construction of their contemporaries. 
Justice Samuel Chase, of Maryland, a signer of the Declaration of 
Independence, wrote for the Supreme Court of the United States in 
Hollingsworth v. Virginia (3 Dal. 378, note 381 (1798) ): 

The negative [veto] of the President appiles only to ordinary cases of legista- 


tion. He has nothing to do with the proposition or adoption of amendments to 
the Constitution. 


Attorney General Brownell testified as follows before this sub- 
committee : 
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Changing the Constitution is a serious undertaking. The checks and balances 
which it provides are delicate. They are intended to prevent tyranny and 
dictatorship * * *. 

The Attorney General is right. But so far as we can judge, the 
only violence done or proposed in this debate to the separation-of- 
powers principle has been the highly improper intervention of the 
President and his aides in the purely legislative function of amend- 
ing the Constitution. Elihu Root was the illustrious predecessor 
of Messrs. Brownell and Dulles at the New York bar and of Mr. 
Dulles in the office of Secretary of State. We commend to them Mr. 
Root’s advice to President Hoover: 

The Constitution does not contemplate any relation of the President to its 
amendment. You can veto any other form of legislative action, but you do not 
have that power in relation to constitutional amendments. That distinction 
was made for the definite purpose of holding alterations of the Constitution 
away from the President, who is solely an enforcement officer in this relation. 

We are often asked, and cannot answer, how any Senator, without 
violating his oath of office, can bow to the demands of the executive 
branch in this matter. 

In my judgment, arguments of opponents of the amendment are 
not making much impression with the average person. Take, for 
example, the argument that the Bricker amendment is an attack upon 
the Constitution and that opponents of the amendment are its stanch 
defenders. You would be well advised, genlemen, not to suggest to 
your female constituents that they obtained the right to vote by means 
of an assault upon the Constitution. 

The fact, of course, is that the Vigilant Women for the Bricker 
Amendment and like-minded organizations are working in an honest 
and open manner to amend the Constitution in the manner prescribed 
by the Constitution for its alteration. We would not even be engaged 
in this work if the advocates of omnipotent treat power had not 
emasculated constitutional safeguards by subterfuge and indirection. 
| realize that some advocates of world government and Atlantic 
inion have the intellectual honesty to advocate a constitutional amend- 
ment. Unfortunately, there are others who seek shortcuts to a super- 
state by international agreements and even by a so-called liberal 
interpretation of the U. N. Charter and North Atlantic Treaty. All 
that we are seeking to do is to pass a bill of rights against the treaty- 
making power. Our Constitution was intended to prevent abuse of 
all forms of governmental power—legislative, executive, and judicial. 
Why should the power to make international agreements be any 
exception to this cardinal rule? 

Another totally unconvincing argument is that we should trust the 
President and two-thirds of the Senators present and voting. But 
the President and the Senate are not infallible. Who is? If any 
proof of Presidential and senatorial fallibility were needed, it was 
supplied by ratification in 1953 of the infamous NATO Status of 
Forces Agreement. For the first time in American history, American 
servicemen abroad were subjected to trial and imprisonment by 
foreign courts under the brutal system of criminal procedure prevail- 
ing in the courts of some countries. Significantly, diplomatic per- 
sonnel, who go abroad voluntarily, retained immunity from local 
criminal prosecution. So the argument that the President and the 
Senate should be trusted never to make a dangerous treaty does not 
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carry much weight’ with the parents and the wives of American 
servicemen. 

Then there is the threadbare argument that we must not tie the 
President’s hands. How many millions of lives would have been 

saved if the hands of President Roosevelt had been appropriately tied 
at Yalta? We think that it isa good thing to tie down this adminis- 
tration and any future administr ‘ation from bartering away at inter- 
national conference tables American independence and the liberties of 
the people. So we say, yes, tie their hands. 

Even less convincing is the argument of Secretary of State Dulles 
that this administration does not intend to use treaties and executive 
agreements to legislate on matters of purely domestic concern. No 
one is so stupid as to believe that Mr. Dulles has any power whatever 
to bind his successors in office. Even this temporary assurance by 
the Secretary of State is qualified by his statement that the boundary 
between domestic and international concerns is not to be considered 
as “rigid and fixed for all time.” Tf this fight for the Bricker amend- 
ment should be abandoned, I am sure that Mr. Dulles and any like- 
minded successor would then conclude that the Human Rights Cove- 
nants and the Genocide Convention are fit subjects for the exercise of 
the treaty power. Being a mother of four children and a grand- 
mother, I view with alarm any power to make motherhood and its 
attendant privileges—deciding how and when you're going to nurse 
your own baby—an appropriate subject for international agreements. 

In conclusion, I would like to present several questions to this sub- 
committee. I asked these questions in a letter dated April 11, 1955, 


addressed to my distinguished senior Senator, Mr. Wiley. Senator 
Wiley replied on April 19, 1955, as follows: 


I am interested in your further questions on the very important problem of 
treaties and agreements. I would be delighted to spell out what I think would 
be some helpful answers, at least from one man’s viewpoint, to these significant 
inquiries but, as you can kindly appreciate, with my mail today numbering 
several hundred pieces, it is physically impossible to attempt to do more than 
acknowledge them, because extended replies would make it impossible to attend 
the committee meetings, floor sessions, or handle other duties. 

I hope, however, that the problems which you have raised may be somewhat 
resolved in connection with the hearings which will shortly open before the 
Senate Judiciary Subcommittee. There is a good opportunity for both sides to 
try to get, as a matter of record, some of these important legal questions re- 
solved, to the extent that this is feasible. 

Inasmuch as Senator Wiley indicated that this subcommittee should 
try to answer my questions, I respectfully submit them to you: 

(1) What powers now held by the individual States do opponents 
of the Bricker amendment want to transfer by treaty to the Federa! 
Government? Or to some international body ? 

(2) What powers of Congress do opponents of the Bricker amend- 
ment want to transfer to the President? To the U. N.? 

(3) Why should the President and a foreign power be able to make 
treaties and executive agreements which give the President or the 
Congress powers not delegated to them by the Constitution ? 

(4) What do opponents of the Bricker amendment want the execu- 
tive department to do that the Bricker amendment would prevent ‘ 
Is it to use international agreements to “cut across” the Bill of Rights’ 

Senator Dirksen. They are very pertinent questions. 

Senator Krerauver. Senator Dirksen? 
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Senator Dirksen. I have no questions, Mr. Chairman. I think it 
was an excellent statement. 

Senator Kerauver. Senator Bricker? 

Senator Bricker. No. I would just like to express a word of 
appreciation of that, although I know of this organization from the 
very beginning—I know when it was organized and how, and I know 
the extent to which it has served throughout the country in support 
of this amendment and the principles of it—I do want to express a 
word, a very deep thanks for the women who have given of their 
time and their own expense to carry on what I think is a very impor- 
tant campaign. I do very proudly thank you. 

Senator Kerauver. We appreciate the expression of your views. 

Now, does Mrs. Barker want to make any supplement ? 

Mrs. Barker. No. 

Senator Keravuver. Mrs. Murray, you are just financed by voluntary 
contributions ? 

Mrs. Murray. Yes; principally our own funds, up until very 
recently, and they have been very small contributions, and the sale 
of literature which I submitted to you, and the newsletter you will 
note, I have as a subscription of $1.50 a year, and that is the manner 
in which we have supported ourselves. 

Senator Krerauver. These newsletters go out once a month? 

Mrs. Murray. Yes. 

Senator Krrauver. In this newsletter I noticed you asked readers 
to write and send telegrams to the Senators, and so forth. 

Mrs. Murray. Yes; we do. 

Senator Kreravver. And elect the proper Senators and Congressmen. 

Mrs. Murray. We are trying to educate the people to action. 

Senator Kerauver. You are trying to elect people 

Mrs. Murray. We urge our people in their own States to acquaint 
themselves with the issue and with their candidates. 

Senator Kerauver. Do you register up here under the Lobbying Act ? 

Mrs. Murray. No. We, Mrs. Barker and I, have not engaged in 
that type. We have left it up to the individual States to decide what 
they care to do. 

Senator Krravver. I do not know that it makes any difference, but 
I know in your statement you said you got 300,000 petitions, and 
something addressed to the Congress. How many was it you said? 

Mrs. Murray. 300,000. 

Senator Keravuver. I think it might be well to include section 307 
of the Legislative Reorganization Act of 1946. 

Senator Bricker. I might suggest, Mr. Chairman, also the Con- 
stitution of the United States, which gives them the right to petition 
their Congress at any time they desire on any matter. 

Senator Krrauver. That is a person, I understand. Anyway, for 
whatever application it has I think it should be called to your 
attention. 

Mrs. Murray. We operate on a strictly individual basis. 

Senator Kerauver. This is not published on an individual basis. 
It is published by the Vigilant Women for the Bricker Amendment, 
10036 Longwood Drive, Chicago, Il. 

Mrs. Murray. That is Mrs. Barker’s address. 
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Senator Krrauver. But this does not say “by Mrs. Barker.” 

Mrs. Murray. Well—— 

Senator Kerauver. I think it might be well to read into the record 
at this point section 307 of the Legislative Reorganization Act of 1946: 

The provisions of this title shall apply to any person (except a political com- 
mittee as defined by the Federal Corrupt Practices Act, and duly organized State 
or local committees of a political party), who by himself or through any agent 
or employee or other persons in any manner whatsoever, directly or indirectly, 
solicits, collects, or receives money or any other thing of value to be used princi- 


pally to aid or the principal purpose of which person is to aid in the accomplish- 
ment of any of the following purposes: 


(a) The passage or defeat of any legislation by the Congress of the United 
States. 


(b) To influence directly or indirectly the passage or defeat of any legislation 
by the Congress of the United States. 

I will leave this with you. You might want to look it over. 

I believe that is all. Thank you very much. 

Senator Dirksen. Of course, Mr. Chairman 

Senator Bricker. Mr. Chairman, may I make just one further sug- 
gestion for the purpose of the record, that this is not legislation that is 
contemplated in that law at all. This is the amendment of the Con- 
stitution. Under the Constitution, the expressed method is provided 
for and there is no personal interest in legislation at all outside of the 
constitutional authority that is granted for this amendment. It is not 
legislation in the sense that that at all contemplates. 

Senator Kerauver. Let me read that again. 

Of course, that is a matter for somebody else to determine, I suppose, 
but I have always thought a resolution was legislation : 

The passage or defeat of any legislation by the Congress of the United States 
* * * to influence directly or indirectly the passage or defeat of any legislation. 

Senator Dirksen. Of course, Mr. Chairman 

Senator Kerauver. I think I would say that a Senate joint resolu- 
tion is a piece of legislation, but that is a matter for you all to work 
out. All that is required under this is just the recording or registering 
of the organization. 

Senator Dirksen. Of course, Mr. Chairman, let me make two com- 
ments about it. I have served on the committee that prepared the 
Legislative Reorganization Act of 1946, of which the so-called Anti- 
Lobbying Act is a portion. 

While, of course, the language of the statute is clear enough, it was 
aimed, of course, at those who might be the direct beneficiaries of 
influencing legislation. 

Secondly, it should be pointed out that if that rule were applied 
sharply, it would apply, I think, to nearly every organization that has 
appeared before this committee. We had the Minnesota Committee 
Against the Bricker Amendment headed by a professor of the Univer- 
sity of Minnesota and by Mr. Deutsch, who appeared here, who testi- 
fied that they had 3,600 members. They are in opposition to the 
Bricker proposal. Obviously, we would have to draw the line on them. 

The Bar Association of the State of New York is by no stretch of the 
imagination a political committee that would be exempted under the 
provisions of section 7. They make no report under the Federal Cor- 
rupt Practices Act, and I am sure we would have to bring them within 
the interdiction. 
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So if it were going to apply to you ladies, I think it would be neces- 
sary to go through the record and apply it uniformly, and then cite to 
the bar of this committee nearly every organization that has appeared. 

But I recognize the force of what the Founding Fathers wrote into 
the Constitution, that the people in this free government still have the 
right of peaceable smenalile and presentation of their petitions to the 
Congress for the redress of what they regard as their grievances. I 
think that is very fundamental. 

Mrs. Murray. That has been our feeling, that this was our right of 
petition before a duly constituted body of the Congress, and that we 


are working in behalf of the American people, and certainly not for 
ourselves. 


Senator Drrxsen. I see. 

Senator Kerauver. May I just comment on what Senator Dirkser 
had to say ? 

Of course, as far as I am concerned, if any of these organizations 
are violating the Legislative Reorganization Act, they ought to have 
to comply or we ought to change the act. If the committee in Minne- 
sota is doing it, they ought to comply or we ought to change the act. 

Senator Dirksen. Mr. Chairman, the question was not raised in 
connection with these other organizations. 

Senator Krerauver. The difference, as I understand it, though, be- 
tween the American Bar Association and the Committee in Minnesota, 
as I got the description of what they were doing, was that they made 
studies; they put out information. Of course, they print their reports, 
as does the American Bar. 

I do not remember, however, that they got up petitions as an asso- 
ciation addressed to Members of Congress to influence legislation, and 
I do not believe they said also that they were politically trying to get 
people who were favorable one way or the other, elected. 

Those are the two things in your statement that struck me, that I 
thought were at least getting maybe into the danger zone of this 
statute. 

Of course you can publish anything. You can send out any infor- 
mation. Any individual has a constitutional right to petition Con- 
gress. But this has to do with an organization. 

Mrs. Murray. Weare not an organization 

Senator Kerauver. Or a person who is operating for the purpose of 
trying to influence legislation. 

Mrs. Murray. We are strictly an association of likeminded people 
who are endeavoring to educate the American people on this issue, 
and the petition was an aggregate action of individuals, and I assure 
you it was strictly grassroots. 

Senator Dirxsen. I think it ought to be noted for the record that 
the antilobbying statute is not directed at any efforts to defeat or un- 
seat or elect a candidate. It deals entirely with legislation, and if 
that must be the test, then we must apply the test uniformly. And I 
point out that the Minnesota group has an office in St. Paul; they have 
a secretary—and I am just drawing on my memory now, but I think 
I am correct, from an examination of their statement—I have an idea 
their secretary is paid. 

They did state, in response to questions by me, that they do accept 
contributions, and they make no pretense about the fact that they are 
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directed and devoted to the business of defeating the legislation or the 
proposal that is presently pending before this subcommittee. 

So I think they are on all fours. Now, I should point out for the 
record that the question has not been raised with respect to other organ- 


izations. If it is going to be raised, then, of course, I only insist that 
the rule be uniformly applied. 


Senator Kerauver. I will certainly join in that, Senator Dirksen. 
Mrs. Murray. Is that all? 


Senator Keravuver. Allright. Thank you very much. 
Senator Dirksen. Thank you. 


(The objectives of the Vigilant Women for the Bricker Amend- 
ment, and the editorial from the San Francisco Examiner of Monday, 
May 9, 1955, and a letter of Mrs. Ruth Murray pertaining to the ac- 


tivities of the Vigilant Women and the Federal Lobbying Act are as 
follows :) 


VIGILANT WOMEN FOR THE BRICKER AMENDMENT, 
Oshkosh, Wis., May 14, 1955. 
Hon. Estes KEFAUVER, 
Chairman, Senate Judiciary Subcommittee on Constitutional Amendments, 
Senate Office Building, Washington 25, D.C. 

Dear SENATOR KEFAUVER: When I appeared before your subcommittee, I was 
startled, to say the last, by your line of questioning which implied that the 
Vigilant Women for the Bricker Amendment might be violating the Federal 
regulation of Lobbying Act (60 Stat. 812; 2 U. S. C., secs. 261-270). I am afraid 
that my responses to your questions were not wholly satisfactory. To be per- 
fectly frank, I never dreamed that a United States Senator would suggest in a 
publie hearing on a proposed constitutional amendment that a witness might be 
engaged in criminal conduct. Inasmuch as you put no such questions to other 
witnesses, I shall regard your interrogation as a tribute to the effectiveness of 
our organization. 

Needless to say, I do not want the record of hearings to be printed without 
a full and complete answer to your suggestions of possible illegal conduct on the 
part of our organization. This would be unfair, not only to the Vigilant Women 
for the Bricker Amendment, but to other organizations who presented their views 
on Senate Joint Resolution 1 at the invitation of your subcommittee and whose 
activities are comparable to our own. 

Upon returning to my home in Oshkosh, I examined my files and found that 
Mrs. Barker and I were advised by counsel in September 1954 that the Lobbying 
Act is not applicable to the work of the Vigilant Women for the Bricker Amend- 
ment. The gist of that advice follows. 

As you pointed out at the hearings, section 307 of the Lobbying Act is the key 
provision. If section 307 is not applicable to a particular person or organization, 
compliance with the accounting and reporting sections is not required. The 
Government’s contention to the contrary was rejected in United States v. Harriss 
(347 U. S. 612 (1954)). The Supreme Court in the Harriss case stated the 
following “three prerequisites to coverage under section 307” : 

“(1) The ‘person’ must have solicited, collected, or received contributions ; 
(2) one of the main purposes of such contributions, must have been to influence 
the passage or defeat of legislation by Congress; (3) the intended method of 
naecomplishing this purpose must have been through direct communication with 
Members of Congress.” 

Although activities of the Vigilant Women for the Bricker Amendment satisfy 
the first two conditions, the contributions solicited and received are not, in the 
language of the Court, “in substantial part” to influence legislation “through 
direct communication with Members of Congress.” 

Even if the Vigilant Women came within the literal reach of the Lobbying 
Act (and the Harriss case makes it clear we do not), coverage would nevertheless 
be extremely doubtful. Congress’ concern was to reach by the Lobbying Act the 
pressures on legislation motivated by a “pocketbook” interest. Coverage of an 
organization working for the passage or defeat of legislation in which its 
members had no direct pecuniary interest would be repugnant to the great first 
amendment freedoms. 
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I am sending a copy of this letter to Senator Dirksen and to Senator Bricker 
who, at the hearing, sensed the threat to freedom of expression involved in a 
narrow interpretation of the Lobbying Act. 

I respectfully request that this letter be printed in the record of hearings at 
the conclusion of my remarks. 

Sincerely yours, 
RutH Morray, National Coordinator. 


OTHER OBJECTIVES WE WILL WorK To OBTAIN INCLUDE— 


I. Repeal of the infamous NATO Status of Forces Treaty under which, for 
the first time in American history, American soldiers serving their country 
abroad are subject to criminal prosecution in foreign courts under foreign laws 
and are thus denied the constitutional protections to which they are entitled. 

II. Revision of the United Nations Charter to protect our national independence 
and to oppose any form of world government through the United Nations. 

III. Passage of the McCarran resolution which would prevent secret Yalta-type 
executive agreements. 

IV. Passage of resolutions in State legislatures endorsing the Bricker 
amendment. 

V. Informing voters of the position of candidates for public office on the above 
measures. 


[San Francisco Examiner, Monday, May 9, 1955] 
TREATY LAW 


President Eisenhower has said, and Secretary of State Dulles has testified 
that they would accept section 1 of the Bricker amendment. 

The section declares that no treaty or other international agreement con- 
flicting with the Federal Constitution shall have any force or effect. 

But section 1 is a lesser part of the amendment and is of little-value in itself; 
for section 1, standing alone, has already been nullified by Federal court decisions 
under which the executive branch may disregard the Constitution without appear- 
ing to violate the Constitution. 

Section 2 completes section 1 by stipulating that a treaty or other international 
agreement may be made domestic law for the United States only by valid 
legislation. 

Every important foreign country except France, the Netherlands, and Mexico 
retains this self-protection against excessive executive action. As to executive 
action in foreign affairs, the Bricker amendment only asserts that such actions 
must be constitutional. 

Legislation by treaty can be, and has been, imposed on the United States out- 
side the Constitutional both by formal treaties and by informal executive 
agreements. 

The Constitution does not even mention executive agreements. 

It provides that treaties made under the authority of the United States are 
the supreme law of the land, along with the Constitution itself, and it empowers 
the President to negotiate treaties. 

For 132 years, the supremacy of the Constitution in treatymaking was hardly 
questioned. 

Then came, in the following order, corrosive court decisions which have 
shunted the Constitution aside: 

1920—The migatory bird case—The Supreme Court held that treaties may 
authorize Congress to pass legislation which the Constitution forbids Congress 
to pass. Under this decision, the President and two-thirds of the Senate may 
nullify the Bill of Rights, including the tenth amendment (States rights). 

1936—The Curiiss-Wright case——The Supreme Court ruled that the treaty- 
making power does not derive from the Constitution, but is an inherent power 
vested in the Federal Government as an attribute of sovereignty. This decision 
is tantamount to the obsolete Bourbon doctrine of the divine right of kings. By 
its terms, the Federal Government is not restricted by the Constitution in mak- 
ing laws for the American people in the guise of treaties. 

1942—The Pink case.—This decision concerned an executive agreement, not a 
formal treaty, with Soviet Russia. The Supreme Court noted that a treaty is a 
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law of the land under the Constitution and asserted that such international 
compacts and agreements as the one then in litigation have a similar dignity. 

This reasoning does violence to the Constitution. 

According to the Constitution, a treaty becomes a law of the land only if 
approved by two-thirds of the Senate. But an executive agreement is not 
required to go before the Senate for scrutiny. 

The Supreme Court decision therefore permits the executive branch to evade 
Congress and the Constitution, and to dictate laws to the Nation, by merely sub- 
stituting executive agreements for treaties. 

The danger to our institutions from treaty legislation is relatively recent, but 
it has become very great. 

At a bar association meeting in Louisville in 1952, Mr. Dulles, speaking as a 
private citizen, warned that treaties can abrogate the rights given our people 
by the constitutional Bill of Rights. 

Now, as Secretary of State, Mr. Dulles opposes the Bricker amendment. He 
pleads that the Bisenhower administration would not make a bad executive 
agreement or an unconstitutional treaty. But there will be other administra- 
tions after this one. 


On this point, the Hearst newspapers prefer the admonition of Thomas Jeffer- 
son, who said: 

“In questions of power, let no more be said of confidence in man, but bind him 
down from mischief by the chains of the Constitution.” 

Senator Kerauver. Mr. George Delaney. 

Mr. Delaney, we are glad to have you. You are the international 
representative of the American Federation of Labor ? 

Mr. Detanry. That is right, sir. 

Senator Kerauver. And appearing with you is Mr. George D. Riley, 
who is a member of the national legislative committee of the American 
Federation of Labor. 

Mr. Ritey. That is right, Mr. Chairman. 


STATEMENT OF GEORGE P. DELANEY, INTERNATIONAL REPRE- 
SENTATIVE, AMERICAN FEDERATION OF LABOR, ACCOMPANIED 
BY GEORGE D. RILEY, MEMBER, NATIONAL LEGISLATIVE COM- 
MITTEE, AMERICAN FEDERATION OF LABOR 


Senator Kerauver. Mr. Delaney, do you have a written statement ? 

Mr. Dexanery. Senator, I have not a prepared statement at this 
time. I should, however, like to recite for the consideration of the 
committee statements made by me on behalf of the American Federa- 
tion of Labor at the previous hearings of the Bricker amendment. 

Senator Kerauver. Were those made last Congress? 

Mr. Detaney. They were made last Congress. 

Senator Kerauver. They have been reincorporated into this record 
by reference. 

Mr. Detaney. I am not asking that they be made a part of the 
record. I merely want them to be reconsidered when you are reflect- 
ing on your decision. 

Senator Kreravuver. Yes, sir. They certainly will be reconsidered, 
and we are glad to have you with us, Mr. Delaney. All of these state- 
ments are in the record of last year. 

Mr. Detanry. I would in addition like the record to show the reso- 
lution adopted by the last convention of the American Federation of 
Labor, its 73d convention, which was held in September 1954. I would 
like to read the resolution and submit it for the record. 

Senator Keravuver. All right, sir. 
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Senator Dirksen. What was the date of that, Mr. Delaney / 
Mr. Detaney. September 1954. 

Senator Dirksen. Thank you. 

Mr. Devaney (reading) : 


The proposed Bricker amendment to the Constitution, which was intended to 
Nmit Presidential power in the treatymaking field, failed passage by only one 


vote. Undoubtedly an effort will be made at the next Congress to pass this 
amendment. 


We oppose the Bricker amendment because of its infringement on proper 


Presidential prerogatives and its implied attacks on the International Labor 
Organization. 


Your committee recommends that the officers of the federation continue to 
oppose similar constitutional amendments. 

On motion of Committee Secretary Keenan, the report of the com- 
mittee was unanimously adopted. 

I would like to submit it for the record. 

Senator Kerauver. All right. 

When was this adopted ¢ 

Mr. Detanry. September 1954. 

Senator Kerauver. Was this at the—— 

Mr. Detaney. The last annual convention of our organization. 

Senator Kerauver. Was this by the large meeting itself ? 

Mr. Devaney. This is the conference with some 650 delegates, I do 
not know what that number is exactly, representing some 10 million 
workers. 

Senator Kerauver. All right. It is made a part of the record. 

Mr. Deuaney. I should like to add to the resolution, Senator, that 
my reason for not having prepared an additional statement is that it 
is our opinion, at least, that the present amendment under considera- 
tion is not in conflict with any previous amendment, and the argu- 
ments that we presented in 1953 seem to us to still hold, and we would 
like them to be reconsidered in your discussion. 

Senator Krerauver. Very well. 

Do you want to recapitulate the arguments and talk about the 
matter ? 

Mr. Detaney. I would, with your permission, Senator, like to refer, 
because I feel it is my duty, to several statements made on behalf of, 
I suppose, people representing the National Association of Manufac- 
turers and the Chamber of Commerce, by Mr. McGrath, who spoke 
yesterday. At least, he was the employer delegate to the International 
Labor Organization and a member of its governing body. 

Mr. Smiruey. Mr. Chairman, I think I should point out, in order 
to clarify the record, that Mr. McGrath spoke as an individual and 
not as a representative of any organization. 

Senator Dirksen. That is true. 

Mr. Detaney. Good. Then let me withdraw the remarks about 
the NAM and merely indicate that I would like to make a few remarks 
in reference to the statements that he made, which I believe would 
clarify the record. 

Senator Kreravuver. Yes. 

Now, Mr. Delaney, you have been a member of the International 
Labor Organization yourself and have been to a number of meetings? 

Mr. Devaney. I have been the worker delegate from the United 
States to the International Labor Organization since 1948, and every 
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succeeding year since then. In addition, I have been an elected mem- 
ber of the governing body of the International Labor Organization 
since 1948, and have participated in each of its annual conferences 
and each of its governing body sessions since that date. 

Senator Kerauver. The last annual conference was held—— 

Mr. Devaney. Last June, in Geneva, Switzerland. 

Senator Kerauver. Mr. McGrath was also a delegate. 

Mr. De.anry. Mr. McGrath was the employer delegate; yes, sir. 

Senator Keravver. The employer delegate. 

Allright. You tell us about it. 

Mr. Detanry. Yesterday, in his statement, Mr. McGrath repeated 
certain allegations that he had made previously in testifying before 
this committee, and that is that the ILO is a threat to the use of treaties 
as a means of transferring legislative authority of our domestic affairs 
from our own lawmaking bodies to an international agency. 

At the expense of again repeating myself, let me emphasize that this 
statement has no foundation whatsoever in fact. The ILO exercises 
no legislative authority whatsoever. It has no power over the domes- 
tic or the international affairs of any of its member nations, and there 
is no threat that any of this or any other nation’s sovereignty will be 
transferred to that agency. 

The ability of the ILO to influence the policies of its members 
depends entirely upon persuasion and the inherent virtues of the pro- 
posed standards drafted at the ILO conferences, as the drafters of 
the ILO conventions view those virtues when they are submitted for 
their mature consideration. The ILO is not in any sense a legislative 
agency or a parliamentary body. It is a world forum of opinion 
totally lacking any power of compulsion or coercion. 

The votes of the delegates and the standards adopted at the annual 
conferences are in no way binding upon government. If there is any 
threat of legislation in the domestic field, it lies at home in the charac- 
ter and competency of our own Government, where the sovereign 
power lies and where the final decision must be made, and not in 
Geneva, where there is no power whatsoever. 

Now let. me say in connection with this that I think it was Senator 
Dirksen that raised the question and asked if there were a copy of the 
old constitution and the new constitution available. I took the liberty 
of providing the committee with a copy of the old constitution and 
the new. 

I would like the committee please, if they would return the old con- 
stitution. It is the only one available. 

Senator Kerauver. Mr. Smithey, will you see that it gets returned? 

Mr. SmirHey. Yes, sir. 

Mr. Devaney. At the same time, I would like to submit to the con.- 
mittee a paper drafted by the International Affairs Division of the De- 
partment of Labor, which I think would answer a question that you 
raised yesterday. It is the United States obligation under the 
constitution of the ILO with respect to conventions adopted by the 
International Labor Conference itself. 

Senator Kerauver. How long is that, Mr. Delaney ? 

Mr. Devaney. It is quite lengthy. 

Senator Kerauver. Senator Dirksen, do you think it should be 
printed in the appendix ? 
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Senator Dirksen. I rather think so. I raised a whole line of ques- 
tions with Mr. McGrath yesterday. 

Mr. Deanery. It is extremely important. 

Senator Kerauver. Without objection, this will be printed in the 
appendix of the record. 

Senator Dirksen. I thought in the main that Mr. McGrath made it 
reasonably clear, but I do believe that anything that further clarifies 
it is worthy of inclusion in the appendix, and in addition, Mr. Chair- 
man, I did ask Mr. Gray, the representative of the State Department, 
for a number of tables and additional data that I thought were im- 
portant in connection with Mr. McGrath’s testimony. 

I have forgotten, Mr. Delaney, whether you were here at the time. 
I know you were here at the opening of the hearings on yesterday. 

Mr. Devaney. Yes. 

Senator Dirksen. I think that should be included. 

Mr. Deanery. I will also respond to a number of Senator Dirksen’s 
requests where he asked what resolutions had been adopted and what 
governments had ratified these conventions. I would like to present 
this tabulation for your consideration. 

Senator Dirksen. Will that be identical with what the State De- 
partment will submit ? 

Mr. Devaney. This will be identical. 

Senator Kerauver. Let us identify the first document that we are 
going to print in the record: United States Department of Labor, 
Office of International Labor Affairs, May 1954, entitled “United 
States Obligations, Under the Constitution of the International La- 
bor Organization.” 

Now, this other document, Senator Dirksen, that does not need to be 
printed in the record ? 

Senator Dirxsen. I think it does, Mr. Chairman. I think it is a 
most important document. 

Senator Kerauver. Without objection, the other document—will 
you identify it for the record—will be printed in the appendix. That 
is, the pertinent part of it. 

Senator Dirksen. Just the chart needs to be reproduced, because 
it shows the countries that are member states of ILO; it contains in- 
formation showing the conventions that have been submitted and the 
countries that have ratified in the various sessions, and I think it sets 
out in better form than any other way I can think of information 
that I believe will be extremely useful. 

Senator Kerauver. Without objection, it is made a part of the 
record. 

Mr. Detanery. Yesterday Mr. McGrath pointed out to the commit- 
tee a list of conventions adopted by the ILO which in his judgment 
he considers to interfere, or would interfere, in the internal or domes- 
tic affairs of our country if they were ratified by our Government. 
Now, in order that the record may be clear, let me point out that in 
6 of the 8 conventions referred to by Mr. McGrath, the United States 
employer at the conference of the ILO voted in the affirmative for 
the adoption of that convention; and further, that only two of these 
conventions refered to by Mr. McGrath are now before the United 
States Senate for consideration or ratification. Those conventions 
are convention No. 87, on freedom of association, and convention No. 
88, on the organization of employment services. 
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Now, with the exception of conventions 87 and 88, which I have 
just referred to, none of the other conventions referred to by Mr. 
McGrath are within the competence of the Federal Government, and 
therefore they will not be submitted to the United States Senate for 
consideration or ratification. 

Senator Krravver. How many of them are there altogether ? 

Mr. Devaney. There are 10; or rather, there are 8. Those conven- 
tions I submit as part of the record, individual texts. I hope that 
the committee can read them, and I am sure if they do, they will find 
that the results and conclusions of the convention, even if ‘they were 

ratified, could in no way interfere with the internal or domestic affairs 
of the United States Government. And I submit them. 

Senator Keravver. Shall we have these printed in the appendix 
also ? 

Senator Dirksen. I have no objection, Mr. Chairman. 

Senator Krerauver. Let them be printed in the appendix. Or were 
they in the appendix last year? 

Mr. Smirney. There were two printed in the record last year, and 
if the committee would care to have me examine those and see which 
were printed last year, and print only the new ones in the record, I 
would be glad to do so. 

Senator Krrauver. Then at the place where the ones are printed 
this year, would you make reference to the page of last year’s record ? 

Mr. Smirney. Yes, sir. 

Mr. Devaney. Now, in addition Mr. McGrath referred in his testi- 
mony to the fact that the International Labor Organization had 
drafted an international law which included in its provisions a com- 
plete program of socialized medicine. 

Now, I have been in the ILO for 8 years and I have attended every 
session that Mr. McGrath has attended. I know of no such law that 
has ever been drafted by the International Labor Organization. | 
can only guess—and thisttis surely a guess and purely a guess—that 
Mr. McGrath is refer ring to convention No. 102, which deals with 
social security. 

Senator Dirksen. I think he made that clear. 

Mr. Devaney. He certainly did not make that clear in his state- 
ment, and I have it in front of me. 

Senator Dirksen. I think Mr. McGrath’s language is the best evi- 
dence, and Mr. Smithey, if you have Mr. McGrath’s statement here— 

Senator Krravver. I have that here. His language will speak for 
itself. 

Senator Dirksen. Read the language. 

Senator Krravuver. You read it. 

Mr. Detanry. I will read from Mr. MeGrath’s statement : 

The ILO has drafted a basic international law, subject to ratification as a 
treaty, which includes in its provisions a complete program of socialized medi 
cine such as they now have in England. 

Senator Dirksen. What is the rest of the language? 

Mr. Denanry (reading) : 

This same convention also included, in its original draft, a provision that no 
life insurance— 


and so forth. 
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Senator Dirksen. I think somewhere in his statement I saw some 
qualifying language here. 

But go “ahe: id, Mr. Delaney. 

Mr. Detaney. I think that I have in this list also included the con- 
vention No. 102, and I am sure that you will see that it does not in- 
clude any such thing as socialized medicine described by Mr. McGrath, 

Senator Keravuver. The convention will speak for itself. But it is 
your interpretation that it is social security ? 

Mr. Detaney. It isa social security convention. It does provide for 
certain provisions which can be rejected by our Government if it sees 
fit. It provides for 9 social security standards, any 6 of which any 
nation can adopt and become a party to the treaty itself. 

Senator Keravver. All right, Mr. Delaney. 

Mr. Deanery. I might add in this connection, in connection with 
convention No, 102, that the United States Government now considers 
that this is not appropriate for Federal action, and, of course, it will 
not, therefore, be referred to the United States Senate for con- 
sideration. 

Now, if I may have that statement, Senator 

Senator Dirksen. Go ahead. 

Mr. Detaney. I will leave it with you, but I have some notes on it. 

I might also add that further on in his testimony Mr. McGrath re- 
ferred to the maternity protection convention. 

Senator Kerravver. { did not understand that. He referred to 
what ? 

Mr. Detanry. What we call the maternity protection convention. 
Now, he alleged that this is a problem for internal domestic law, and 
that such an international law is a device of fostering world govern- 
ment over the affairs of an individual nation. 

Now, I supported the maternity protection convention, and I submit 
that I am just as much opposed to interference in the internal affairs 
of the United States Government as any other citizen in the United 
States, and I would certainly never have supported a convention which 
| thought would interfere in the internal or domestic affairs of our 
Government. 

I supported the maternity protection convention because I think it 
is an area which the United States has been neglecting. I think ma- 
ternity protection is something that should be given consideration in 
collective bargaining. We have, as you know I am sure, many collec- 
tive bargaining agreements which provide for some form of maternity 
protection. In fact, I understand that the State of Rhode Island ac- 
tually has a law in which it pays financial benefits under its own legis- 
lation to women under maternity protection. 

Now, this area of improvement in standards in the United States is 
one that I think should be explored and will be explored to provide 
protection for women who are forced to work. We are faced with 
the possibility of utilizing every woman that is available for work in 
the event of a national crisis, and certainly we would want to devise 
some form of maternity protection for those women who are forced 
into employment because of manpower shortages, and we would sup- 
port and will support any collective agreements which provide for ma- 
ternity benefits for women under those circumstances. 

Senator Dirksen. Mr. Delaney, that however was not quite the 
point of Mr. MeGrath’s testimony, was it? It was not a case of 
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whether this was objectionable or desirable. It was a question of 
doing it by an international convention when it is, after all, a matter 
of internal affairs and can be so well consummated by an enlightened 
country, by the United States. 

Mr. Deanery. Senator, I think you must realize, and all of us must— 
we are forced to realize—that we have to live in the world the way it is. 

Senator Dirksen. We are not forced to realize any such thing. 

Mr. Detanry. My experience leads me to believe that we are faced 
with the situation and we have to live with it. We have governments 
in Latin America who are friendly governments who deal through 
legislation to provide social benefits. We cannot go to the Interna- 
tional Labor Desenabitibin and say to them, “No, you cannot do it 
that way. You have to do it our way.” 

We can through education and through demonstration, which is 
what we try to do, prove to them that through the normal course of 
collective bargaining, more social gains can be obtained than through 
legislation. 

Senator Dirksen. That is not the point either, Mr. Delaney. I think 
you completely miss the point. We are not trying to tell the ILO 
or any other country what they should do. We are just trying to re- 
serve for ourselves the authority to deal with those matters as internal 
problems in our own way without having them covered by a treaty 
unless the Congress first implements them with appropriate legislation. 

Mr. Deanery. The passage of implementing legislation. 

Senator Drrxsen. We are not trying to tell the ILO what they 
should do. 


Mr. Detaney. In this case, Senator, our Government would have 
the right to reject or to accept the treaty if it was deemed a Nagao 


for Federal action. The normal legislative process would be that 
the President would send it to the Senate for consideration. 

Senator Dirksen. Yes. 

Mr. Devaney. And here we have that right to reject or to turn down 
any proposed convention, dealing with maternity or any other subject. 

Senator Drrxsen. That is correct. And that matter was made 
abundantly clear, I thought, by Mr. McGrath, and then supplementary 
thereto, he read into the record some of the language that was uttered 
by Mr. Morse, the director general, to the effect, and also the tech- 
nique that is now in effect, since he is now a member of the subcom- 
mittee, which calls for those countries that have not taken some action 
to come in and explain why. Now, is that correct? 

Mr. Detaney. No, that is not correct. I mean, it is not correct to 
this extent, and I want to submit in this connection a copy of the full 
text of the statement by the director general, and not just part of the 
text. The phrase that he took was out of context. I would like to 
submit the full statement. I believe it is self-explanatory. 

Senator Kerauver. Let us identify it now. 

Mr. Devaney. Page 254. 

Senator Keravuver. I have here No. 23, the International Labor con- 
ference Provisional Record, and it is page 254 that you ‘think is perti- 
nent ? 

Mr. Deanery. Yes, page 254. I have underscored the quotation, 
quoted out of context by Mr. McGrath. 
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Senator Keravver. This is rather long. Suppose we print page 
v54, which seems to deal with one subject matter, in the appendix of 
the record. 


All right, Mr. Delaney. 

Senator Dirksen. Mr. Chairman, this is a good opportunity, I 
think, to clarify what I had in mind. Here is Mr. MeGrath’s testi- 
mony yesterday, in connection with what we were just discussing. 

Mr. Deanery. Yes. 

Senator Dirksen. This evidently did not appear in his printed 
statement, but he did so testify, and correctly identified the convention 
to which he referred, when he said, “Now, that is convention No. 
120°”—I think that ought to be “102,” and it is so corrected—“now, 
that is convention No. 102, minimum standards of social security.” 

Mr. Detaney. Right. 

Senator Dirksen. So it was correctly identified. At least that was 
my recollection of it. 

Mr. Devaney. Referring back to your question, I have never served 
as a member of the Committee referred to by Mr. McGrath, which was 
known as the Application of Conventions. 

Senator Keravuver. Now, gentlemen, you are going to have to stop 
talking to one another here. 

Mr. Detaney. I am speaking to the record. 

Senator Kerauver. Yes. 

Mr. Devaney. But I do, of course, know from my experience 
some of its terms of reference. I think that the record will show 
that Mr. McGrath indicated that by coercion or persuasion or pres- 
sure of an oral character, at least, it could be embarrassing from 
time to time upon the part of governments that had not ratified con- 
ventions. 

Well, now, as I understand the terms of reference—I do not have a 
copy of them in front of me—but as I understand the terms of refer- 
ence and the procedure used, if a government has not ratified a conven- 
tion the members of the Committee will ask the government why it has 
not ratified the convention and the government makes it reply. That 
is the extent of the pressure. If a government has ratified a conven- 
tion and has failed to live up to the terms of the convention, then 
the Committee is empowered to ask the government why it has not 
lived up to the convention since it has ratified it. 

Now, I fail to see where this Committee has any great public opinion 
pressure, aS was intimated by those who are opposed to the ILO. 
I know of no occasion when my government, which has ratified a very 
small fraction of the number of conventions that have been adopted 
by the ILO, has been embarassed by the fact that it has not ratified any 
convention. In fact, generally speaking, our conditions are so much 
in advance of the minimum standards laid down in ILO conventions— 
this is not always the case, but in most of the cases—so that I do not 
attach any real importance to the pressures that are alleged to be forth- 
coming from the Committee on Application of Conventions. 

Senator Krrauver. Mr. Delaney, do all the governments who are 
members of the ILO—have they failed to ratify some of the conven- 
tions, as we have failed ? 

Mr. Detanny. There is no government, Senator, that has ratified 
all the conventions. I think 64 out of 103 is the top, the largest number 

62805—55——29 
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ratified by any one government. We have in the United States rati- 
fied nine, most of which deal with constitutional questions, with the 
exception of some maritime conventions, which were applicable to a 
Federal type of status. 

Senator Kerauver. Very well. You proceed, Mr. Delaney. 

Mr. Deanery. I would like, if I may, in this connection just to state, 
so that the record shows it, that we are now faced with a rather serious 
situation in the ILO because of our failure to support conventions. 
We are coming up next year to the conference with a very, very serious 
question of attempting to find the means of adoption of a convention 
on forced labor. I think all of us are aware of the tremendous propa- 
ganda influence that this subject has provided for the United States 
in its fight against communism, and Russia especially. Yet, it is not 
yet certain that the United States Government will support a conven- 
tion on forced labor. 

There has been every other means in an attempt to try to eliminate 
the use of forced labor made, by the organization who initiated the 
issue in the United Nations and with the support of the United States 
Government. What we have gotten up to this time, in 7 years of 
effort or 8 years of effort is some pious resolutions adopted by an 
international body. Weare for the first time provided an opportunity 
to get an instrument which, if ratified, can have tremendous influence 
in clearing up this extremely inhuman problem. 

Now, I would also like to refer to a statement made by Mr. McGrath 
in his document, which I cannot for the life of me understand, how 
he ever even mentioned it, because it seems to me to be in no way 
connected with the Bricker amendment, and that is on page 7 of his 
text in which he said: 

In fact, we were told not to mention God in an ILO conference because, as it 
was explained to us, “In the ILO God is a controversial issue.” 

Now, when he says “we,” he may have been told that, but I have been 
associated, as I say, in every session of the conference and governing 
body that they have had. Never in my life has anyone told me not to 
mention God, nor has God ever appeared to me to be a matter of con- 
trovery inthe ILO. In fact, to indicate that the contrary is the truth, 
the International Labor Organization has had a Jesuit priest assigned 
to it for the last 20 years who is officially assigned by the Jesuit Order 
to the International Labor Organization, where he has been for 20 
years. His name is Father Albert LeRoy. 

Senator Keravver. Is he the chaplain, or what do you call him? 

Mr. Devaney. He is not the chaplain, no. He has a relationship 
with some of the Christian unions that are involved in the work, and 
acts as an adviser to the director general. 

Senator Dirksen. Does the ILO have a chaplain ? 

Mr. Devaney. No. 

Senator Dirksen. It does not. Was any effort ever made to ap- 
prove the selection of an official chaplain ? 

Mr. Deanery. I know of no request for an official chaplain ever 
being made. 

Senator Dmxsen. You see, when Mr. McGrath used the language, 
Le put it in quotation marks. That was not his own, as you recall. 

Mr. Devaney. When he said, “We were told,” it was not in quota- 
tion marks in his original statement. 
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Senator Dirxsen. I have his testimony right here, Mr. Delaney. 

Senator Keravver. That is on page 7? 

Mr. Devaney. Yes, sir, at the bottom of page 7. 

Senator Dirksen. His testimony is here, in which he carries in 
quotes : 


As it was explained to us, “In the ILO God is a controversial issue.” 


Mr. Dexaney. I deny that God is a controversial issue. I offer the 
evidence of its relationship with the Jesuit order, and I submit for 
the record a copy of a speech made by Pope Pius XII last November 
in Rome, when the governing body was privileged to have a private 
audience. I think it is timely and fitting to demonstrate that God is 
not a controversial issues in the International Labor Organization. 

Senator Keravver. This speech is fairly brief here. The address 
of His Holiness, Pope Pius XII, will be printed in the record, in the 
appendix. 

Mr. Detanery. I just want to sum up, or conclude, by saying, with- 
out referring again to Mr. McGrath’s statement, that I regret that this 
committee happens to be the forum for the differences of views be- 
tween employers and workers in the International Labor Organization. 
A very pertinent question was asked by Mr. Smithey yesterday of Mr. 
McGrath in connection with whether or not Mr. McGrath would rec- 
ommend that the employers or that the United States disaffiliate from 
the International Labor Organization. He gave his answer, which 
[am familiar with, and which the record indicates. 

I would say, in reply to a similar question—and I think that the 
record should show—that the American workers’ organizations, espe- 
cially the American Federation of Labor, whom I have the privilege 
to represent, merely because Russia has recently come back into the 
International Labor Organization, will not run because of the “big 
bad wolf.” We are prepared to stay in and defend the basic objectives 
of the International Labor Organization and not turn it over to the 
Russians, who are there for the purpose of destroying progress in the 
economic and social field. 

Now, we know the problems that exist because of Russia’s entry 
into the International Labor Organization, but rather than run away 
from it we have decided to stay and fight it, and I think we are on rea- 
sonably good grounds, given the kind of enlightened support that our 
(covernment can in the affairs of the International Labor Organization. 

In concluding, let me say that for the reasons set forth in my pre- 
vious statement in 1953, the American Federation of Labor sil is 
opposed to the Bricker amendment. 

Senator Kerauver. Mr. Delaney, how many representatives do we 
have at the International Labor Organization meetings usually ? 

Mr. Devaney. There are 4 delegates, 2 representing the Government, 
| representing employers, and 1, workers. 

Senator Krrauver. Who were the delegates at the last convention ¢ 

Mr. Devaney. At the last convention, the United States Govern- 
ment was represented by Mr. Wilkins, who was the Assistant Sec- 
retary of Labor in charge of International Affairs, and the Governor 
of the State of Washington. 

Senator Kerauver. Mr. Langlie? 

Mr. Devaney. Langlie. The employers were represented by Mr 
McGrath, and I was representing the workers of the United States. 
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Senator Kerrauver. Does not the Congress send observers over 
there ? 

Mr. Deanery. The usual procedure has been that the chairman of 
the Senate Labor Committee would be the second Government dele- 
gate. Senator Thomas, in this capacity, attended many of the Inter- 
national Labor Organization’s conferences. Senator Murray attended 
several International Labor Organization conferences as the Gov- 
ernment delegate. 

Senator Kerauver. Did Senator Ives go last year ? 

Mr. Detanry. Last year Senator Ives went because of some diffi- 
culties within the committee. Senator Ives attended, and in fact, 
was elected president of the conference. 

Senator Krravuver. He was the president last year? 

Mr. Deanery. Yes. 

Senator Krravver. Who is the president this year? 

Mr. Detanry. Well, that has not been 

Senator Kerauver. You have to meet first ? 

Mr. Detanry. That has not been determined yet. 

Senator Dirksen. You mean in June? 

Mr. Detanry. Yes; June 1. 

Senator Krravuver. All right, Mr. Delaney. 

Senator Dirksen, any questions ? 

Senator Dirksen. No, Mr. Chairman. 

I listened very carefully to Mr. McGrath yesterday, and I thought 
he was extremely careful i in his testimony. I have Just been looking 
over it hurriedly here again. But I think he was quite in character 
and very circumspect and did not try to convey any implications that 
were not reasonably founded on facts. But there would be no point 
now in developing a controversy on that, because Mr. McGrath’s 
testimony will speak for itself. 

I think I am the one, Mr. Delaney, who read into the record 
yesterday a paragraph out of the statement made by Mr. Morse, 
the Director General, with reference to explanations being made by 
member states of ILO in the event that their respective countries 


do not take any action on treaties and conventions that may have 
been submitted. 


Mr. Devaney. That is right. 

Senator Dirksen. And I did explore, I think, while you were ab- 
sent yesterday, this whole question of whether, thereafter, when the 
explanation was made to this special committee, whether some effort 
was made to propagandize the various countries. 

I thought Mr. McGrath was very circumspect in his testimony 
there. He recalled no specific thing that he could point to as 
propaganda. 

[ just want to be sure that we emphasize the fact that I thought his 
testimony was very circumspect, indeed, and we did not draw any 
lines there. I was just trying to find out and get into the record 
those things that I thought were factually pertinent in coming to 
a conclusion. 

Mr. Deanery. If it would be of any value to the committee, Senator 
Kefauver, Senator Dirksen did ask a question which was, in my 
opinion, not completely answered, that I think should be completely 


understood, and that was how a convention is adopted in the Inter- 
national Labor Organization. 
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Senator Dirksen. I pursued that. I do not know that it was 
answered. 

Mr. Denaney. Mr. McGrath answered it, but he left out the im- 
portant part of it, to show that ideas just do not originate in some 
delegate’s mind and then suddenly explode into conventions. 

The governing body of the International Labor Organization is 
itself rather supreme authority, although the conference parliamen- 
tarily or legally is the supreme authority. But the possibility of 
conventions is derived from the selection of items for the agenda. 
This is the right and autonomy of the governing body itself. We 
as members of the governing body select from a series of issues, 
paramount issues in the economic and social field, those that we think 
should be brought to the attention of the conference itself. 

Now, before this is done, we ask the office itself to prepare a law and 
practice report on these items, and then we consider in the light of the 
law and practice report submitted by the various governments as to 
which is the most current question in the economic and social fields 
that we should pursue in the conference. Then when it arrives at the 
conference, having made a choice, it is sent to a committee, a technical 
committee. That technical committee debates and discusses it, from 
every angle and every issue. They then make a recommendation to 
the conference itself as to what form their conclusions should take, 
whether it should be a convention or a recommendation. 

Then the full plenary session, composed of 4 delegates from 70 na- 
tions of the world, then votes on the form the conclusions should take. 
If it is to be a convention, it must be adopted by two-thirds majority. 
The major part—and I emphasize that Mr. McGrath neglected to 
bring this out—was the influence of the governing body itself in de- 
termining at the outset as to whether or not an item shall be on the 
agenda of the conference, because you can pick a whole series of items 
in the economic and social fields that would not be conducive to a con- 
vention, and we have been extremely careful in this respect as a result 
of pressures on the United States Government. 

In the last 2 vears we have had no items that apparently would con- 
clude into a convention form. 

I emphasize again, we are going to be faced with this issue at the 
conference after this one, when the forced-labor issue comes up. But 
it must be understood, and I want it clearly understood, that in all 
phases of the International Labor Organization’s work, full and open 
discussion, open to the public, let me say, is held at every level and 
every stage before any conclusions are taken. And then each govern- 
ment then has the right to reject or accept those conclusions as it sees 
fit. 

The ILO has no power of compulsion or coercion or economic threat 
over any of its conclusions between any of its member governments. 

Senator Dirksen. While his testimony was not amplified on that 
point, Mr. Delaney, I agree with you on that. Speaking only for 
myself, I did not get any misimpression about the situation. I thought 
it was clear enough from what testimony we had. 

T have nothing further, Mr. Chairman. 

Senator Keravver. Senator Bricker, do you have any questions to 
ask Mr. Delaney ? 

Senator Bricker. The charter of the ILO does provide that if you 
are dealing with purely domestic matters, in which the states within 
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the various countries have jurisdiction, that those shall be sent to the 
states ; does it not ? 

Mr. Detaney. Let me try, if I may, Senator Bricker, to clarify this 
phase of the proceeding. If a convention is adopted by the Interna- 
tional Labor Organization, it is then submitted to all of the member 
nations of the International Labor Organization for action. 

Now, if it is a matter for Federal action, if it is determined by the 
United States Government that it is a matter falling within the com- 
petence of the Federal Government, it will then be sent to the Foreign 
Relations Committee of the Senate for consideration for ratification. 

Now, if it is determined, on the other hand, that it is not appropriate 
for Federal action, it is then sent to the respective heads of each of the 
individual States in the United States, but merely for consideration, 
not in any way as a recommendation. It then becomes merely a 
recommendation as far as the United States is concerned, and has no 
treaty obligations whatsoever. 

Senator Bricker. That is true. And the State Department has 
been doing that. 

Mr. De.tanry. That is true. That is exactly right. 

Senator Bricker. Have you any objection to their doing that on 
all treaties involving domestic law ? 

Mr. Deanery. Do I have any objection to their doing that? 

Senator Bricker. Yes. 

Mr. Devaney. If it interferes in the States’ autonomy, I would 
have no—I would certainly not be against it, if it interfered in the 
States’ domestic affairs. 

Senator Bricker. That is all. 

Senator Keravver. Thank you very much, Mr. Delaney. 

Mr. Devaney. Thank you, Senator. 

Senator Dirksen. It is good to see you again, Mr. Delaney and Mr. 
Riley. 

Senator Kerauver. Mr. Riley, do you have anything to add? 

Mr. Ritry. No; Ll am just strictly on the legislative side. 

Senator Kerauver. You are just here to back him up. 

Mr. Finch. 

Senator Dirksen. Mr. Chairman, I notice that the clock is around 
to after 12, and I anticipate that Mr. Finch will testify at length. I 
would not like to see the continuity of his testimony broken. I wonder 
if we can at this moment appropriately recess. 

Senator Kerauver. Yes; I think we all have to go to the floor 
shortly. 

Mr. Finch 

Mr. Fincu. I am here, Senator. 

Senator Kerauver. Yes, Dr. Finch. 

How long do you contemplate that your testimony will require? 

Mr. Frvcu. It would largely depend upon the committee, Mr. 
Chairman. 

Senator Kerauver. You mean you will stay with us 








Mr. Fincu. I will stay with you as long as you want me to. I might 
say that I have been asked by the committee on peace and law of the 
American Bar Association to appear as a witness to answer the legal 
objections that have been put forward against Senate Joint Resolu- 
tion 1 by previous witnesses. 
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You have been in session here for a long time. I have got a rather 
long job to do to go over those objections and to answer them. I would 
like to have an opportunity to do it. 

I have a prepared statement which is some 30 pages long, and I 
anticipate that there will be interruptions from the Senators, and I 
probably will take at least 2 hours. 

Senator Kreravuver. This can be off the record. 

( Discussion off the record. ) 

Senator Krrauver. We stand in recess until 2 o’clock this after- 
noon. 

(Whereupon, at 12: 10 p. m., the subcommittee recessed, to resume 
at 2 p. m., the same day.) 


AFTERNOON SESSION 


(The subcommittee reconvened at 2 p. m., with Senator Everett M. 
Dirksen presiding. ) 

Senator Dirksen. The hearing will resume and I may advise for the 
benefit of the record that with the exception of Dr. Finch we have 
exhausted the panel of witnesses to be orally heard. It is the hope of 
the committee that other witnesses who wanted to be heard can file 
their statements and we will keep the record open for that purpose for 
a sufficient length of time. 

[I think at the very outset, now, we may well submit for the record 
whatever statements have been filed. 

So Mr. Smithey, if you will tell us what has been filed with the 
committee, we can determine what should go in. But before you do, 
may I say that a great deal of interest has been evidenced in the case 
which went to the Supreme Court of the United States from the 
supreme court of the State of Iowa, entitled “E'velyn Rice, Petitioner, 
v. Sioux City Memorial Park Cemetery, Inc.” It went to the Supreme 
Court on a writ of certiorari and one of the averments in the brief 
of counsel before the Iowa supreme court was that the contract 
between the cemetery association and the petitioner, which was alleg- 
edly breached when internment to her sergeant husband was denied, 
was a violation of the import and spirit of articles 55 and 56 of the 
United Nations Charter. 

I think this finding by the Supreme Court—No. 28 in the October 
term, 1954, and dated May 9, 1955—is of very considerable importance 
and should be incorporated in the record. 

So, we will make that the first submission for the record. 
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(The decision referred to is as follows :) 


SUPREME COURT OF THE UNITED STATES 


No. 28.—OcToBER TERM, 1954. 





ivelyn Rice, Petitioner, 


v. On Writ of Certiorari to the Supreme 
Sioux City Memorial Park Cemetery, Court of the State of Iowa. 
Inc., et al. 


[May 9, 1955. ] 


Mr. JUSTICE FRANKFURTER delivered the opinion of the Court. 

This is an action for damages brought by plaintiff, petitioner here, in the 
District Court of Woodbury County, Lowa, to compensate her for mental suffering 
claimed to flow from defendant cemetery’s refusal to bury her husband, a Winne- 
bago Indian, after services had been conducted at the grave site and the bnrial 
party had disbanded. Plaintiff founded her action, so far as here relevant, on 
breach of a contract whereby defendant had undertaken to afford plaintiff “Right 
of Sepulture” in a specified lot of its cemetery. The contract of sale of the burial 
lot also provided that 

“burial privileges accrue only to members of the Caucasian race.” 
Plaintiff asserted that this provision was void under both the Iowa and the 
United States Constitutions and that recognition of its validity would violate 
the Fourteenth Amendment. By an amendment to the complaint, plaintiff also 
claimed a violation of the United Nations Charter. The defense was anchored 
in the validity of the clause as a bar to this action. 

After an abortive attempt to remove the case to the federal courts, 102 F. Supp. 
658, defendant moved to dismiss the amended petition in the state court. This 
motion was denied, except that insofar as the amendment to the petition had 
relied on the United Nations Charter, the amendment was dismissed, Following 
Iowa procedure, the trial court entertained motions by both parties requesting 
it to adjudicate prior to trial points of law relating to the effect of the restrictive 
covenant. The Iowa court ruled that the clause was not void but was unenforce- 
able as a violation of the Constitutions and public policy of lowa and the United 
States. Nevertheless, it held that the clause ‘‘may be relied upon as a defense” 
and that “the action of a State or Federal court in permitting a defendant to 
stand upon the terms of its contract and to defend this action in court would 
not constitute state or federal action” contrary to the Fifth and Fourteenth 
Amendments. It again ruled that the United Nations Charter was irrelevant, 
and the case was finally dismissed. 

The Supreme Court of Iowa affirmed, reasoning that the decision of this Court 
in Shelley y. Kraemer, 334 U. S. 1, when considered in conjunction with the 
Civil Rights Cases, 109 U. 8S, 3, did not require a State court to ignore such a 
provision in a contract when raised as a defense and in effect to reform the 
contract by enforcing it without regard to the clause. The court further ruled 
that the provisions of the United Nations Charter “have no bearing on the case” 
and that none of the grounds based on local law sustained the action. —— 
Towa ,60 N. W. 24110. We granted certiorari, 347 U. S. 942. 

The basis for petitioner’s resort to this Court was primarily the Fourteenth 
Amendment, through the Due Process and Equal Protection Clauses. Only if 
a State deprives any person or denies him enforcement of a right guaranteed 
by the Fourteenth Amendment can its protection be invoked. Such a claim 
involves the threshold problem whether, in the circumstances of this case, what 
lowa, through its courts, did amounted to “state action.” This is a complicated 
problem which for long has divided opinion in this Court. See, e. g., Raymond 
v. Chicago Traction Co., 207 U. S. 20; Snowden v. Hughes, 321 U. S.1; Terry v. 
Adams, 345 U. 8. 461. See also, Barrows y. Jackson, 346 U. S. 249. Were this 
hurdle cleared, the ultimate substantive question, whether in the circumstances 
of this case the action complained of was condemned by the Fourteenth amend- 
ment, would in turn present no easy constitutional problem. 

The case was argued here and the stark fact is that the Court was evenly 
divided. 348 U. S. 880. In accordance with undeviating practice, no indication 
was given regarding the grounds of this division. 
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In addition to the familiar though vexing problems of constitutional law, 
there was reference in the opinions of the lowa courts and in the briefs of coun- 
sel to the United Nations Charter. The Iowa courts dismissed summarily the 
claim that some of the general and hortatory language of this Treaty, which so 
far as the United States is concerned is itself an exercise of the treaty-making 
power under the Constitution, constituted a limitation on the rights of the 
States and of persons otherwise reserved to them under the Constitution. It is 
au redundancy to add that there is, of course, no basis for any inference that the 
division of this Court reflected any diversity of opinion on this question. 

Following our aflirmance by necessity of the decision of the lowa Supreme 
Court, a petition was filed for a rehearing before a full Court. In our considera- 
tion of this petition our attention has now been focused upon an lowa statute 
enacted since the commencement of this litigation. Though it was in existence 
at the time the case first came here, it was then not seen in proper focus because 
blanketed by the issues of “State action” and constitutional power for which our 
interest was enlisted. This lowa statute bars the ultimate question presented 
in this case from again arising in that State. In light of this fact and the stand- 
ards governing the exercise of our discretionary power of review upon writ of 
certiorari, we have considered anew whether this case is one in which “there are 
special and important reasons” for granting the writ of certiorari, as required 
by Supreme Court Rule 19. 

This Rule, formulated thirty years ago, embodies the criteria, developed ever 
since the Evarts Act of 1891, by which the Court determines whether a particu- 
lar case merits consideration, with due regard to the proper functioning of the 
limited reviewing power to which this Court is confined, decisively restricted 
through the creation of the intermediate Courts of Appeals and more largely con- 
fined by the Judiciary Act of 1925. In illustrating the character of reasons 
which may be deemed “special and important,” the Rule refers to cases 

“Where a state court has decided a federal question of substance not there- 
tofore determined by this court, or has decided it in a way probably not in 
accord with applicable decisions of this court.” 

A federal question raised by a petitioner may be “of substance” in the sense 
that, abstractly considered, it may present an intellectually interesting and solid 
problem. But this Court does not sit to satisfy a scholarly interest in such issues. 
Nor does it sit for the benefit of the particular litigants. (Magnum Import Co. v. 
Coty, 262 U. S. 159, 163; see also Address of Mr. Chief Justice Vinson, before the 
American Bar Association, Sept. 7, 1949, 69 Sup. Ct. v, vi; Address of Mr. Chief 
Justice Hughes, before the American Law Institute, May 10, 1934, XI Proce. 
Am. Law Inst. 318.) “Special and important reasons” imply a reach to a prob- 
lem beyond the academic or the episodic. This is especially true where the 
issues involved reach constitutional dimensions, for then there comes into play 
regard for the Court’s duty to avoid decision of constitutional issues unless 
avoidance becomes evasion. Cf. the classic rules for such avoidance stated by 
Mr. Justice Brandeis in Ashwander v. Tennessee Valley Authority, 297 U. S. 
288, 341. 

In the present case, certiorari was granted, according to our practice, because 
at least four members of the Court deemed that despite the rather unique circum- 
stances of this case Iowa’s willingness to enforce this restrictive covenant 
rendered it “special and important.” We were unmindful at the time of Iowa’s 
corrective legislation and of its implications. While that statute had been 
cited in the opinion of the Iowa Supreme Court, without quotation, in tangential 
support of a substantive argument, and while similar passing references appear 
in respondent’s briefs in opposition to the petition and on the merits, it was not 
even suggested as a ground for opposing the grant. Its importance was not 
put in identifying perspective, and it did not emerge to significance in the 
sifting process through which the annual hundreds of petitions for certiorari 
pass. Argument at the Bar was concerned with other issues and the even divi- 
sion of the Court forestalled that intensive study attendant upon opinion-writing 
which might well have revealed the crucial relevance of the statute. 

These oversights should not now be compounded by further disregard of the 
impact of this enactment when viewed in the light of settled Iowa law, not pre- 
viously brought to our attention, concerning its effect upon private litigation. 
The statute provides: 


“Sectzon 1. Any corporation or other form of organization organized or 
engaging in the business under the laws of the state of Iowa, or whereso- 
ever organized and engaging in the business in the state of Iowa, of the 
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ownership, maintenance or operation of a cemetery ... except... churches 
or religious’ or established fraternal societies, or incorporated cities or 
towns or other political subdivisions of the state of Iowa . .. shall be sub- 
ject to the provisions of this chapter. 


. ° * . . . . 


“Sec. 8. It shall be unlawful for any organization subject to the provi- 
sions of this chapter to deny the privilege of interment of the remains of 
any deceased person in any cemetery ... solely because of the race or 
color of such deceased person. Any contract, agreement, deed, covenant, 
restriction or charter provision at any time entered into, or by-law, rule 
or regulation adopted or put in force, either subsequent or prior to the effec- 
tive date of this chapter, authorizing, permitting or requiring any organi- 
zation subject to the provisions of this chapter to deny such privilege of 
interment because of race or color of such deceased person is hereby de- 
clared to be null and void and in conflict with the public policy of this 
SURTB.. oi: <. 

“Sec. 9. Any person, firm or corporation violating any of the provisions 
of this chapter, shall, upon conviction, be punishable by a fine of not less 
than, twenty-five dollars ($25.00) nor more than one hundred dollars 
($100.00). 


“Sec. 12. Nothing in this Act contained shall affect the rights of any 
parties to any pending litigation. 


“Approved April 21, 1953.”" Iowa Laws 1953, c. 84; Iowa Code Ann. (1954 
Cum. Supp.) § 566a. 1-11. 


As a result of this Act, in any other case arising under similar circumstances 
not only would the statutory penalties be applicable, but also, under Iowa 
law, one in petitioner’s position would be entitled to recover damages in a civil 
action based on a violation of the statute. See Humburd v. Crawford, 128 Iowa 
743; Brown v. J. H. Bell Co., 146 Iowa 89; Amos v. Prom, Inc., 117 F. Supp. 615 
(D. C. N. D. Iowa). 

Had the statute been properly brought to our attention and the case thereby 
put into proper focus, the case would have assumed such an isolated significance 
that it would hardly have been brought here in the first instance. Any adjudi- 
eation of the constitutional claims pressed by petitioner would now be an 
adjudication under circumstances not promotive of the very social considerations 
which evidently inspired the Iowa Legislature to provide against the kind of 
discrimination of which complaint is here made. On the one hand, we should 
hesitate to pass judgment on Iowa for unconstitutional action, were such to be 
found, when it has already rectified any possible error. On the other hand, we 
should not unnecessarily discourage such remedial action by possible condona- 
tion of this isolated incident. Moreover, the evident difficulties of the case sug- 
gest that, in the absence of compelling reason, we should not risk inconclusive 
and divisive disposition of a case when time may further illumine or completely 
outmode the issues in dispute. 

Such factors are among the many which must be weighed in the exercise of 
that “sound judicial discretion’ which Rule 19 requires. We have taken this 
opportunity to explain their relevance, when normally, for obvious reasons in 
view of our volume of business, no opinion accompanies dismissal of a writ as 
improvidently granted, because of the apt illustration here provided of the kinds 
of considerations, beyond those listed by Rule 19 as illustrative but not ex- 
haustive, which preclude adjudication on the merits of cases which may have 
the surface appearance of public importance. 

We are therefore of the opinion that this Court’s order of November 15, 1954, 
affirming of necessity the decision of the Iowa Supreme Court, must be vacated 
and the writ of certiorari dismissed as improvidently granted. There is nothing 
unique about such dismissal even after full argument. There have been more 
than sixty such cases and on occasion full opinions have accompanied the dis- 





1Cf. District of Columbia v. Sweeney, 310 U. S. 631, where certiorari was denied “in view 
of the fact that the tax is laid under a statute which has been repealed and the question is 
therefore not of public importance.” 
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missal.2 The circumstances of this case may be different and more unusual. But 
this impressive practice proves that the Court has not hesitated to dismiss a writ 
even at this advanced stage where it appears on further deliberation, induced 
by new considerations, that the case is not appropriate for adjudication. In the 
words of Mr. Chief Justice Taft, speaking for a unanimous Court: 
“If it be suggested that as much effort and time as we have given to the 
consideration of the alleged conflict would have enabled us to dispose of the 
case before us on the merits, the answer is that it is very important that we 
be consistent in not granting the writ of certiorari except in cases involving 
principles the settlement of which is of importance to the public as distin- 
guished from that of the parties, and in cases where there is a real and 
embarrassing conflict of opinion and authority between the circuit courts 


of appeal.” Layne & Bowler Corp. v. Western Well Works, Inc., 261 U. 8. 
387, 393. 


Mr. Justice Harlan took no part in the consideration or decision of this case. 


2 United States v. Rimer, 220 U. S. 547; Furness, Withy & Co. v. Yang-Tsze Ins. Assn., 
242 U. S. 480; Tyrrell v. District of Columbia, 243 U. S. 1; Houston Oil Co. v. Goodrich, 
245 U. S. 440: Layne & Bowler Corp. v. Western Well Works, Inc., 261 U. S. 387 ; Southern 
Power Co. v. North Carolina Pub. Serv. Co., 263 U. S. 508; Keller v. Adams-Campbell Co., 
264 U. S. 314; Davis v. Currie, 266 U. S. 182; Erie R. Co. v. Kirkendall, 266 U. S. 185: 
Southern California Edison Co. vy. Herminghaus, 275 U. S. 486; Mellon v. McKinley, 275 
U. S. 492; Missouri-K.-T. R. Co. v. Texas, 275 U. S. 494; Ellison v. Koswig, 276 U. S. 598: 
Johnson V. Thornburgh, 276 U. 8. 601; Carter Oil Co. v. Eli, 277 U. S. 573; Standard Pipe 
Line Co. v. Commissioners, 278 U. S. 558; Seaboard Airline R. Co. v. Johnson, 278 U. 8S. 
576; New York, Chicago & St. L. R. Co. v. Granfell, ibid ; Empire Gas & Fuel Co. v. Saunders, 
278 U. S. 581; Virginian R. Co. v. Kirk, 278 U. 8. 582; Wallace v. Motor Products Corp., 279 
U. S. 859: Sutter v. Midland Valley R. Co., 280 U. S. 521; Anglo & London-Paris Nat. Bank 
vy. Consolidated Nat. Bank, 280 U. S. 526; Gulf, Mobile € N. R. Co. v. Williams, ibid. ; 
Wisconsin Electric Co. v. Dunmore Co., 282 U. S. 813; Adam vy. New York Trust Co., 282 
U. S. 814: Director of Lands v. Villa-Abrille, 283 U. S. 785; Sanchez v. Borras, 283 U. 8. 
798: Elgin, Joliet € B. R. Co. v. Churchill, 284 U. 8S. 589 :Snowden v. Red River Drainage 
Dist., 284 U. 8. 592 ;Lang v. United States, 286 U. 8S. 523; Franklin-American Trust Co. v. 
St. Louis Union Trust Co., 286 U. 8. 533; Lowisville € Nashville R. Co. v. Parker, 287 U. S. 
569: Sevier Commission Co. v. Wallowa Nat. Bank, 287 U. S. 575; Fort Smith Sub. R. Co. 
v. Kansas City So. R. Co., 288 U. S. 587: Boynton v. Hutchinson Gas Co., 292 U. S. 601: 
Lynch v. New York, 293 U. S. 52; Hunt v. Western Casualty Co., 293 U. S. 530; Fox Film 


Corp. v. Muller, 294 U. S. 696; State Automobile Ins. Asan. v. Glick, 294 U. S. 697; Moor 


v. Teras € N. O. R. Co., 297 U. S. 101: Teras & N. O. R. Co. v. Neill, 302 U. S. 645; Aetna 
Ins. Co. v. Illinois Central R. Co., 302 U. S. 652; Tax Commission v. Wilbur, 304 U. S. 544: 
Goodman vy. United States, 305 U. S. 578; Goins v. United States, 306 U. S. 622 ; McGolrick 
v. Gulf Oil Corp., 309 U. S. 2; Utilities Ins. Co. v. Potter, 312 U. 8S. 662: Harris v. Zion’s 
Savings Bank, 313 U. 8S. 541: Jones v. Opelika, 315 U. S. 782; Gorman v. Washington 
University, 316 U. S. 98: McCullough v. Kammerer Corp., 323 U. S. 327; McCarthy v. 
Bruner, 323 U. S. 3: White v. Ragen, 324 U. S. 760: Woods v. Nierstheimer, 328 U. 8S. 
211; Phyle v. Duffy, 334 U. 8S. 431; Hedgebeth v. North Carolina, 334 U. S. 806; Superior 
Court v. Lillefloren, 335 U. 8S. 906; Loftus v. Illinois, 337 U. S. 935; Parker v. Los Angeles, 
338 U. S. 327: Hammerstcin v. Superior Court, 341 U. S. 491; Stembridge v. Georgia, 343 
U. S. 541; Hdelman v. California, 344 U. S. 357; Bentsen v. Blackwell, 347 U. S. 925: 
California ex rel. Brown vy. St. Louis Union Trust Co., 348 U. S. 932. This list is not to be 
deemed comprehensive. 

Only in the light of argument on the merits did it become clear in these numerous cases 
that the petitions for certiorari should not have been granted. In some instances an as- 
serted conflict turned out to be illusory; in others, a federal question was wanting or 
decision could be rested on a non-federal ground; in a number, it became manifest that the 


question was of importance merely to the litigants and did not present an issue of 
immediate public significance. 
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SUPREME COURT OF THE UNITED STATES 
No. 28.—OcToserR TERM, 1954. 


Evelyn Rice, Petitioner, 
v. On Writ of Certiorari to the Supreme 
Sioux City Memorial Park Cemetery, Court of the State of Iowa. 
Inc., et al. 


[May 9, 1955.] 


Mr. JusTIcE BLACK, with whom THE CHIEF JUSTICE (and Mr. JUSTICE DOUGLAS 
join, dissenting. 

We think that only very unusual circumstances can justify dismissal of cases 
on the ground that certiorari was improvidently granted. Our objections to 
such dismissals are stronger when, as here, a case has already been argued and 
decided by the Court. We do not agree that the circumstances relied on by the 
Court justify this dismissal. We granted certiorari because serious questions 
were raised concerning a denial of the equal protection of the laws guaran- 
teed by the Fourteenth Amendment. Those questions remain undecided. The 
Court dismisses the case because the Iowa Legislature has provided that every 
person in Iowa except one who has already filed a suit can prosecute claims 
like this. Apparently this law leaves everyone in Iowa free to vindicate this 
kind of right except the petitioner. This raisees a new question of denial of equal 
protection of the laws equally as grave as those which prompted us to take this 
case originally. We cannot agree that this dismissal is justified merely because 
this petitioner is the only one whose rights may have been unconstitutionally 
denied. 


Mr. Drexsen. Now, Mr. Smithey. 

Mr. Smrruey. Mr. Chairman, we have received here the follow- 
ing statement from Mr. Edward H. Pollaci, Jr., addressed to the chair- 
man with the request that it be submitted for the record. 

Senator Dirksen. There is no identification here as to who Mr. 
Pollaci is but we will include it in the record. 

Mr. Smrrney. Mr. Pollaci resides at 10810 103d Avenue, Rich- 
mond Hill, Long Island, N. Y. 

Senator Bricker. Does he represent any organization? 

Mr. Smiruey. Only himself, sir. 

(The statement referred to is as follows:) 


STATEMENT OF EDWARD H. POLLACI, JR. 


A no more pregnant example of the necessity for the ratification of the Bricker 
amendment at the earliest possible date is needed than the treaties currently 
before the Senate, namely the GATT and the OTC. These apparently innocuous 
agreements will surrender to a supergovernment the sovereign rights of the 
individual States of the United States and the sovereignty of the United States. 
Amongst the other functions and powers of the OTC will be the administration 
of the GATT. Part II of the GATT indicates that the States will not be per- 
mitted to tax business and/or commodities done and sold wholly within the 
State; artices IV and V of that part so provide. The OTC is to have most 
favored nation immunities and treatment of its directives. In article [IX a new— 
or something new is to be added—‘“recognizing the difficulties and inconveniences 
caused by marks of origin, requirements should be reduced to a minimum con- 
sistent with protection of consumers against fraudulent or misleading indica- 
tions.” Candy need not have on it Made in England however “Scotch” must 
have labels showing for example “Made in U. S. A.” Article 8—voting—in the 
agreement on organization for trade cooperation (a) at meetings of the assem- 
bly each member of the organization shall be entitled to have one vote and, 
except as otherwise provided for in the general agreement or in this agree- 
ment, decisions of the assembly shall be taken by a majority of the votes cast. 
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(b) Each member of the executive committee and of any other subsidiary shall 
have one vote therein; Provided that the rules of procedure may require that the 
parties to a dispute shall abstain from the voting. The OTC consists of 33 mem- 
bers with 1 vote each, a two-thirds majority is required only for the executive 
committee deliberations. The nations-members are named in the OTC and you 
will find that the British Commonwealth gets 10 votes, while the United States of 
America gets only 1 vote; the rest of Europe gets 11 votes, Latin America gets 7 
votes and the Near and Far East get 4 votes. Britain and the rest of Europe plus 
one more vote would have even the two-thirds majority requirement to override 
the United States of America and saddle us with the onerous decisions we can 
expect from our “friends” who according to Hon. Senator Malone’s statements in 
the Congressional Record have pacts with the Soviets. This supergovernment 
is not subject to the powers of any government nor to the U. N. In the debate 
on the nomination of Justice Harlan it was stated that the Senate should not 
require the Supreme Court to undo what they have done in ratifying treaties. 
If we can’t look to the United States Supreme Court nor to the Congress—our 
only security is in the Bricker amendment to the United States Constitution. 

In 1776 our people revolted from taxation without representation. I hope and 
pray that we can rely on our Senate to reject the GATT, the OTC, and taxation 
without representation in 1955; I hope and pray that we can rely on the Senate 
to promulgate and support the Bricker amendment to the United States Con- 
stitution; and that it will be ratified in time to avert the foreign invasion the 
Bricker amendment will repel. 

With profound respect may I direct your attention to the following words: 
God bless America, land that we love, stand beside her and guide her with the 
light and the right from above, from the mountains to the prairies, to the oceans 
white with foam—God bless America—our home sweet home. And I fervently 
believe the salvation of the world if it concerns itself more with the salvation 
of its own foundations. 


Mr. Smiruey. I have a statement of Mr. Francis E. Winslow, an 
attorney, People’s Bank Building, Rocky Mount, N. C. 


Senator Dirksen. Without objection, then, the statement of Francis 
E. Winslow will be submitted and included. 
(The statement referred to is as follows:) 


STATEMENT OF FRANCIS E. WINSLOW ON SENATE JOINT RESOLUTION 1 (BrICKER 
AMENDMENT) 


I identify myself as a lawyer, residing in Rocky Mount, N. C., admitted to 
practice before the Supreme Court of the United States, a former president of 
the North Carolina Bar Association, elected State delegate from the North Caro- 
lina bar to the American Bar Association 1941-47 ; as a member of the executive 
committee of the Committee for the Defense of the Constitution by Preserving 
the Treaty Power; as an old stock American with no “isms,” a member of the 
Society of the Cincinnati, and a member of the Sons of the American Revolution 
until I resigned in protest against that society’s endorsement of the Bricker 
amendment. 

The fifth volume of Chief Justice Marshall’s Life of Washington, published in 
1804 to 1807, by C. P. Wayne, Philadelphia (and peddled by Parson Weems in 
the Tidewater of North Carolina shortly thereafter), covering the period in 
General Washington’s life from 1783 to his death in 1799, contains a playback of 
the controversy which has raged since 1952 over the Bricker amendment. The 
Treaty of Paris had been signed in 1783, purporting to end the Revolutionary 
War. It had provided that the land titles of Americans who had fled the coun- 
try rather than fight against their king, but who had not been actively hostile to 
their native land, should be recognized, and that bona fide debts of Americans to 
British subjects should be valid. The several States, members of the Confed- 
eration, had refused to abide by the treaty. A truce ensued, but British troops 
still were garrisoned on islands in the Great Lakes, and British warships pa- 
trolled the Atlantic coast. There was no permanent peace. This dangerous sit- 
uation was one of the primary reasons the Constitutional Convention was con- 
vened in 1787. The treatymaking power was fully discussed in this Convention. 
John Jay wrote the last of the Federalist Papers, No. 64, on this subject. Every 
argument pro and con the Bricker amendment was considered and taken apart 
in this Federalist Paper, and in the debates in the Convention. The treaty pro- 
vision now in the Constitution was adopted. It made the Executive, with the 
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consent of two-thirds of the Senate present and voting, the treatymaking power, 
and made a treaty made in the constitutional manner superior to the internal law 
of the several States. 

The history of the period 1783-94 is delineated in Ware, Admr. v. Hylton 
(3 Dallas 199), decided in 1796, enforcing the treaty of 1783 under the Consti- 
tution, which was so phrased as to validate that treaty. 

In 1794, the Jay Treaty was signed, embodying the same provisions as the 
Treaty of Paris of 1783, but it had the sanction of the new Constitution. It was 
binding on the States. For the first time since Yorktown, the United States was 
at peace with Great Britain. 

The Congress in 1796 demanded, the Constitution notwithstanding, that Presi- 
dent Washington submit to it the confidential papers leading up to the signing 
of the Jay Treaty. On March 30, 1796, President Washington answered the 
demand with a comprehensive letter, refusing the demand, which is an adequate 
answer to the proponents of the Bricker amendment. 

Under the Bricker amendment, neither the treaty of 1783 nor the treaty 
of 1794 would be valid unless approved by legislation in the 13 States (now 
48) which could not have been achieved. Land laws and debtor-creditor rela- 
tionships are reserved to the States by the 10th amendment. 

John Jay in Federalist Paper No. 64 demolished the argument of the present 
day that no treaty law should be valid unless passed by the legislatures of the 
several States; and that we might some day have a runaway President and 
a runaway Senate. 

As so well said by Chief Judge John J. Parker, of the Fourth Cireuit Court 
of Appeals: “If there ever comes a time when the President and two-thirds 
of the Senate present and voting are willing to barter away the liberties of our 
people, nothing you write in any constitution will do you any good.” And as 
Judge Brand of Oregon said: “A carpenter has to use sharp tools. Sometimes 
he gets hurt. But no one has suggested that for that reason carpenters should 
be denied the use of sharp tools.” I believe in a government of laws and not of 
men ; but laws can only be made by men. 

The issues were settled in the 18th century. How many more times must they 
be settled? 

What danger to our liberties do we now face that is greater than in Revolu- 
tionary times? 

The Bricker amendment is an innovation, a change in the basic philosophy 
of our constitutional government. It would weaken the Executive and enlarge 
the powers of the legislature in the Federal Government. It would weaken the 
Federal Government and enlarge the power of the States. The burden rests 
heavily upon the advocates of such a drastic change in a system that has served 
the country So well for 168 years, throughout its existence. 

To sustain that heavy burden, the proponents of this amendment have scoured 
the woods for examples of inroads upon the liberties of the people and the rights 
of the States. This statement would be too long if it attempted to deal with 
them all. I will cite two examples to illustrate my contention that the artillery 
of the proponents is small stuff. 

(1) They pretend to be frightened by Missouri v. Holland. But for the treaty 
power they wish to hamstring, the migratory birds would by now be extinct. 
It would be hard to imagine a more appropriate subject for international action 
by treaty than the protection of migratory birds. But such a treaty would 
have had hard sledding to get by the 48 States’ legislatures. 

(2) They have flooded the country with literature about the Potato case 
(U. 8. v. Guy W. Capps, Inc. (204 F. 2d 685), affirmed on other grounds by the 
Supreme Court February 7, 1955, 23 Law Week 4085). The United States sued 
for breach of a contract made by defendant with Canada under an executive 
agreement to sell imported potatoes only for seed. The circuit court decided 
that the contract was void and the executive agreement was void because the 
latter was contrary to an act of Congress. The Supreme Court affirmed on the 
ground that the United States had failed to prove a breach of any contract, 
and ordered that the suit be dismissed. All the excitement over this case is 
based on the perilous position we would have been placed in if the courts had 
decided the other way. 

They talk about the Pink case, but Mr. Pink himself has demolished the 
deductions they draw from that case in a clear statement. 

The proponents of change have not sustained the burden which rests upou 
them. Let’s not lose faith in the Constitution. 
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Mr. Smiruey. This, sir, is a statement of Mr. Henry F. Lippitt 2d, 
addressed to Senator Kefauver, chairman of the subcommittee, under 
date of April 28, 1955. He is from New York City. 

Senator Dirksen. His statement comes in the form of a letter to 
the committee, and, without objection, it will be included also. 

(The statement referred to is as follows :) 


NEw York, N. Y., April 28, 1955. 
Senator Estes N. KEFAUVER, 


Chairman, Subcommittee of Committee on the Judiciary, 
United States Senate, Washington, D. C. 

My Dear SENATOR KEFAUVER: I am writing to you to express my opposition 
to the proposed curbs on the treatymaking power and the authority of the Presi- 
dent to make executive agreements in the field of foreign affairs. 

At the present time I am an associate with the law firm of Dougherty & White, 
New York City, and a member of the bar of New York, California, and the Dis- 
trict of Columbia. I am a member of the section of international and compara- 
tive law of the American Bar Association. While my views, I believe, coincide 
with the views of both these bar association groups, they are presented here on 
my own responsibility. 

For the past several years I have been fortunate enough to travel fairly exten- 
sively throughout different parts of the world, and I am convinced that if the 
United States is to participate vigorously in maintaining is leadership among 
the nations of the world no additional curbs than those presently imposed by 
the Constitution should be placed on the treaymaking power or on the President’s 
present authority to make executive agreements in the field of foreign affairs. 


TREATY POWER 


With respect to the changes in treatymaking power proposed by Senate Joint 
Resolution 1, my reasons for a determined opposition are basically twofold: 

First, it would give each of the 48 States a direct say in the execution of the 
United States foreign policy and prevent the United States speaking with one 
voice in foreign affairs. 

Second, it would give the United States a “two faced” foreign policy—one which 
would be used in talking to the nations of the world, and another which would be 
used in talking to citizens of the United States at home. 

In the first instance, take the example of the United States negotiating a treaty 
with, let us say, Italy, concerning the ownership of land, or the granting of oi! 
and gas drilling rights to foreign corporations. (A number of United States 
corporations are now seeking to expand their operations in Italy’s Po Valley, 
and the same situation is true in a number, of places all over the world.) Sucha 
treaty might provide that foreign corporations, or corporations controlled by 
foreigners, should also be permitted to exercise such reciprocal rights in this 
country. This would mean, on a reciprocal basis, that an Italian firm would be 
granted similar ownership and drilling rights—if it cared to exercise them—in 
California or Texas. 

The proposed amendment would not permit such a treaty to be made by, or 
become effective throughout the United States. The granting of such land own- 
ership, or drilling rights is reserved to the States and is not in the power granted 
to the Federal Government under the Constitution. It could not therefore under 
the proposed amendment be made the subject of an effective United States treaty. 
If such a treaty were entered into, the legislatures of the States of California 
and Texas would have for practical purposes a veto power over the treaty’s effec- 
tiveness. Until permission was granted by the California or Texas State legisla- 
ture, the treaty rights would be ineffective. Further, even if such rights were 
granted—or existed under present law—they would be subject to revocation at 
the next session of the California or Texas legislature. 

Accordingly, under the proposed constitutional amendment, each of the 48 
States would have a direct hand in negotiating and interfering with the foreign 
affairs of the United States. Whatever one may think of the wisdom of the 
California and Texas legislatures—and I am a Californian myself—the imple- 
mentation of such a policy would produce dissension and chaos not only at home, 
but also abroad. Can you imagine the complexities that would arise if the 


Italian Ambassador had a valid basis for influencing the decisions of the Texas 
legislature? 
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In this respect it need only be pointed out, according to Mr. Dulles’ statement 
to Congress in 1953, 12 out of the 23 treaties ratified by the Senate in that year 
would have been unconstitutional under the terms of the proposed amendment. 

While the proposed amendment provides that a treaty may continue to be 
ratified by the action of two-thirds of the Members of the Senate, the treaty is not 
to be valid in the United States unless it is made effective by legislation. Such 
legislation means the passage of an enabling act by a majority of the Senate and 
House of Representatives, in the same manner as with other domestic legislation. 
While presumably the Senate would pass such an enabling bill with a majority, 
having passed the treaty by a two-thirds vote, there is no such assurance that the 
House of Representatives would also do it. Thus, the United States and the rest 
of the world might well be faced with the situation where a treaty validly exe- 
cuted by the executive branch of the Government, and ratified by the legislative 
branch, would still be ineffective within the United States because no enabling 
act was passed. 

Such a course of dealing would constitute a “two faced” execution of the United 
States foreign policy, making it effective so that United States citizens might 
perhaps secure the benefits of the treaty abroad, but emasculating or repudiating 
the provisions of the treaty insofar as they affected any reciprocal rights in the 
United States. 

In this respect, either the situation should be left as is with a valid treaty, 
properly ratified, acting as effective legislation, or treaty ratification procedure 
should be revised to require majority or two-thirds approval of both the Senate 
and House of Representatives. Whatever the procedure might be, the ratification 
action once taken should be effective at the same time for both domestic and 
foreign purposes. The United States should not be placed in the position of 
negotiating and ratifying treaties with “its tongue in its cheek” as the proposed 
amendment provides. 

Insofar as making any treaties conform to the Constitution are concerned 
(that is, an amendment stating that the Constitution is supreme in this respect), 
there has been no opposition on any side. The opposition comes when something 
beyond such a statement is advocated, and new impractical obstacles are placed 
in the path of the prompt and effective execution of the United States dynamic 
foreign policy. 

EXECUTIVE AGREEMENTS 


With respect to executive agreements the following points are of primary 
importance : 

First, the increasing complexities falling on the President’s shoulders in 
the field of foreign affairs require a positive flexibility to deal with individual 
situations as they arise. 

Second, within the present constitutional framework, any Presidential execu- 
tive agreement may be rendered inyalid if denounced by legislation or a joint 
resolution of Congress. 

Today, there is no question but that the United States leadership in foreign 
as well as domestic affairs has brought new responisibilities and burdens to it. 
Many of these responsibilities require immediate, direct, effective action to deal 
with an individual problem while the problem is still in its formative stages, a 
simple agreement to participate in an international fair, to provide immediate 
aid and assistance to a country hit by fire, famine, or flood, to settle foreign 
debtors’ claims, or for any of a variety of other reasons. No overall restriction 
should be put on the President’s authority to validly conclude such arrangements. 

After the execution of any such arrangement, Congress, in effect, now possesses 
a veto power over its effectiveness. Legislation may be passed over the Presi- 
dent’s veto denying the agreement internal effectiveness or it may be denounced 
by a joint resolution of Congress. No case has yet been decided that any execu- 
tive agreement—even in the field of foreign affairs—is valid if Congress has 
enacted contrary legislation, or has passed a contrary joint resolution on the 
particular subject involved. Under these circumstances, the President’s author- 
ity to enter into such agreements should be preserved, subject only to the 
reserve power in Congress to later invalidate or denounce such of these agree- 
ments as it disapproves. No policy should be enacted beforehand which would 
require all such Presidential executive agreements to be enacted by Congress 
before becoming effective, either internally or externally. 

In sum, it is my conviction, after a study of this matter and its impact 
today, and after seeing the wide variety of matters with which the United 
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States is forced to deal abroad under its aggressive policy of leadership in 
foreign affairs, that no further curb should be placed on present treatymaking 


powers or upon the President’s present authority to enter into executive agree- 
ments in the field of foreign affairs. 


Yours very truly, 
Henry F. Liprirr 2d. 

Mr. Smirney. Then, sir, there is a letter from Mr. William L. Joss- 
lin, attorney and counselor at law at Portland, Oreg., and in the letter 
to the subcommittee chairman under date of April 18, 1955, he asks 
that as a part of his statement a portion of the printed 1954 Oregon 
State Bar Reports containing the report of the special committee on 
the Bricker amendment be printed with his statement. Those are 
pages 29 to 36 of the Oregon State Bar Reports, sir. 

Senator, Dirksen. Without objection, then, the statement of 
William L, Josslin, attorney at law, Portland, Oreg., which consists of 
his letter and the statement referred to beginning at the bottom of page 
29 of the report of the 20th annual meeting of the Oregon State Bar 
entitled “Special Committee on the Bricker Amendment,” going to 
the top of page 37, will be included as a part of the record. 

(The documents referred to are as follows :) 


PORTLAND, OREG., April 18, 1955. 
Re Bricker amendment. 


Hon. ESTES KEFAUVER, 
Chairman, Subcommittee on Constitutional Amendments, 
Senate Judiciary Committee, Senate Office Building, 


Washington, D. C. 

Dear Estes: Thank you for your letters of February 15 and April 5, 1955, in 
reply to my letter to you dated January 19, 1955. 

It will not be possible for me to attend the hearing of your subcommittee on 
the above amendment on April 27, 1955, in room 424, Senate Office Building. 
Would you please file and make a part of your record that portion of the printed 
1954 Oregon State Bar Reports containing the report of the special committee on 
the Bricker amendment, of which committee I was a member. The printed 
reports were mailed to you on January 19, 1955. You cannot record in too 
strong language, my opposition to this unwise proposal. 

With warm personal regards. 

Sincerely. 


WILLIAM L. JossLin. 
SPECIAL COMMITTEE ON BRICKER AMENDMENT 


Pursuant to resolution adopted at the last annual meeting of the Oregon State 
Bar, a special committee was appointed to study and report on the proposal for 
amending the Federal Coastitution with respect to treaties and executive agree- 
ments. The committee, consisting of six members of the bar, was organized last 
November and since that time has had under consideration, both as individuals 
and as a group, the many complex problems raised by the proposed amendment.* 

The conception of a Bricker amendment appears to have originated with Frank 
E. Holman, a prominent attorney of Seattle, Wash., and a past president of the 
Atherican Bar Association. The expressed motive which prompted Mr. Holman 
to propose the amendment was that, by reason of our adherence to the United 
Nations, multiparty treaties or agreements originating in that organization, such 
as the Covenant on Human Rights and the Genocide Convention, might, if 
adopted, encroach upon governmental powers reserved to the States and over- 
ride the Federal Bill of Rights.’ 

The Holman views were accepted by the committee on peace and law of the 
American Bar Association and formulated into various reports of that committee 


1 Since joint resolutions for submission of the amendment have been twice introduced 
by Senator John W. Bricker, of Ohio, the proposal has become generally known as the 
Bricker amendment and for convenience that designation will be used in the report. 

“Senate Judiciary Committee hearings on S. J. Res. 1, pp. 131 et seq. 
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which were adopted by the house of delegates, notwithstanding the determined 
cpposition of the Bar Association’s section on international and comparative 
law. 

The proposed amendment has been considered by various State and local bar 
associations, some of which have favored the amendment and others have opposed 
it. The most active bar association opposition to the amendment has been fur- 
nished by the New York State Bar Association and the Association of the Bar 
of the City of New York. The committee on amendments to the Federal Con- 
stitution of the New York State association has issued two reports and the 
committee on Federal legislation and the committee on international law of the 
New York City association have jointly issued and circulated three reports. All 
five reports oppose the amendment. 

Resolutions containing several widely divergent forms of the Bricker amend- 
ment have been introduced in the Senate. All such resolutions have been vigor- 
ously opposed by the President, the Department of State, the Attorney General, 
and the Honorable Alexander Wiley as chairman of the Senate Foreign Rela- 
tions Committee. On two of these resolutions extensive hearings were held by 
the Senate Judiciary Coinmittee during 1952. Upon the opening of the 838d 
Congress in 1953 new resolutions were introduced, extensive committee hearings 
were held during February, March, and April of that year and the Senate Ju- 
diciary Committee, after making substantial amendments, approved Senate Joint 
Resolution 1 which (omitting formal parts) reads as follows: 

“Section 1. A provision of a treaty which conflicts with this Constitution 
shall not be of any force or effect. 

“Section 2. A treary shall become effective as internal law in the United 
States only through legislation which would be valid in the absence of 
treaty. 

“Section 8. Congress shall have power to regulate all executive and other 
agreements with any foreign power or international organization. All such 
agreements shall be subject to the limitations imposed on treaties by this 
article.” 

The resolution was extensively and ably debated on the floor of the Senate. 
After several proposed amendments and substitutions had been voted down, 
the resolution failed on a rolleall vote to receive the two-thirds majority required 
for adoption. Notwithstanding the adverse vote, Senator Bricker and other advo- 
eates of the amendment have declared their intention to present the amend- 
inent for further consideration at the next session of Congress. 


EXISTING CONSTITUTIONAL PROVISIONS 


3efore considering the Bricker amendment in detail it might be helpful to 
summarize briefly the existing constitutional provisions applicable to treaties 
and executive agreements. 

The question of how treaties should be concluded and how foreign affairs 
should be conducted was extensively considered by the Founding Fathers prior to 
and during the Constitutional Convention of 1787. The inability of the Federal 
Government, under the Articles of Confederation, to carry out its existing 
treaties with foreign countries, including the Treaty of Peace with Great 
Britain. because of the failure of States to respect treaty obligations, was one 
of the important reasons why the convention was called.* The treaty pro- 
visions finally written into the Constitution were therefore based upon experience 
as well as logic.© The records of the convention show that all of the principal 
questions presented by the Bricker amendment with respect to treaties were 
considered by the delegates. Foremost among the principles agreed upon were 
(1) that the newly created Nation, although it comprised a Federal Govern- 
ment with limited delegated powers and a number of States possessed of all 
governmental powers not so delegated, must in its dealing with other nations 


speak with one voice, and (2) that treaties must not be subject to nullification by 
the States. 


* The views of the committee on peace and law and its members were fully presented at 
the hearings on S. J. Res. 1 before the Senate Judiciary Committee and have been expressed 
in various public speeches and articles. The report of the American Bar Association, sec- 
tion on international and comparative law, dated August 24, 1953, has been printed and 
widely distributed. 


* Warren, The Making of the Constitution, p. 18; 1 Farrand, Records of the Constitu- 
tional Convention, pp. 47, 54. 

5 Mr. Justice Holmes said in New York Trust Company v. Eisner (256 U. S. 345, 349), 
“4 page of history is worth a volume of logic.” 
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Under the Federal Constitution as it has existed since adoption, conduct of 
foreign affairs is vested exclusively in the Federal Government,’ and the States 
are expressly excluded from participation.’ The power to conduct foreign affairs 
is reposed in the President, subject only to the requirement that treaties must be 
ratified by the Senate through vote of two-thirds of the Senators present. The 
treatymaking power is not limited to the scope of the powers which are delegated 
to the Congress, but extends to any matter which is proper for international 
consideration, 

The theory of the makers of the Constitution was that the President, in con- 
ducting foreign affairs, acts for the United States as a whole, and in that field 
represents both the States and the Federal Government.® A treaty when duly 
signed and ratified becomes “the supreme law of the land,”* and to the extent 
necessary to make the treaty effective, it supersedes State constitutional and 
statutory provisions, as well as existing Federal statutes.” For example, a treaty 
provision granting a reciprocal right to inherit real property prevails over a State 
statute which denies or restricts such rights, but only as to the aliens who are 
protected by the treaty. In all other respects the State or Federal statute 
remains unimpaired.” 

It is apparent that under our Constitution the powers over foreign affairs con- 
ferred upon the President are extensive. The treatymaking power is not specifi- 
cally defined. Whatever limitations exist must be found in such phrases as “to 
make Treaties” and “he shall receive Ambassadors and other Public Ministers,” 
considered in the light of the inherent nature and structure of the Constitution 
asa whole. Power may always be abused, and the possibility of abuse cannot be 
completely ruled out. True it is that an irresponsible or corrupt President, acting 
with the consent of a pliant or indolent Senate, and acquiesced in by a supine 
Congress, might seriously impair the fundamental rights of the United States. 
But anyone seeking by constitutional amendment to restrict the President’s 
power to do wrong without unduly restricting his power to do what is right and 
needful, faces a task of formidable proportions. This is indicated by the wide 


variance in both form and substance of the numerous versions of the Bricker 
Amendment proposed since its inception. 


THE FIRST SECTION 


Section I of the proposed amendment reads as follows : 
“A provision of a treaty which conflicts with this Constitution shall not 
be of any force or effect.” 
This is the least controversial of all the provisions of the proposed amendment. 
There is no controversy at all as to section 1 as a statement of constitutional 
law. The only dispute is whether the amendment is necessary. 

The proponents contend that the supremacy clause of the Constitution is so 
worded as to make it uncertain whether the Constitution is superior to a treaty. 
Article VI provides that the Constitution and laws of the United States made in 
pursuance of the Constitution and all treaties made or which shall be made under 
the authority of the United States shall be the supreme law of the land. Pro- 
ponents argue that since article VI refers to laws made “in pursuance of the 
Constitution,” and to treaties made “‘under the authority of the United States,” it 
may reasonably be inferred that, while laws are subordinate to the Constitution, 
treaties are not necessarily so. However, such an inference is greatly weakened 
if not destroyed by the records of the convention proceedings which show that 
this language with respect to treaties was chosen to cover treaties in effect when 
the Constitution was adopted as well as those subsequently made,” and was not 
chosen with any intention to place treaties above the Constitution. 

Nor has the supremacy clause been construed by the Supreme Court to place 
treaties above the Constitution. While your committee has found no case in 
which the Supreme Court has directly decided this issue, that Court has in many 


® Art. II, sec. 2. 

7 Art. I, see. 10. 

S Hines Vv. Davidowitz (312 U. S. 52). 

® Art. VI. 

10 Missouri v. Holland (252 U. 8S. 416) ; Chirac v. Chirac (2 Wheat. 259) ; Hanenstin v. 
Lyunham (100 U. S. 483); Blythe yv. Hinckley (180 U. S. 333). 

" Clark v. Allen (331 U. 8. 503 (1947)). 

22 Farrand, Record of Constitutional Convention, p. 417. 
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eases** used language clearly indicating that treaties are subordinate to the 
Constitution, and no language has been found to the contrary. Therefore, in 
view of the satisfactory historical explanation as to the wording of the supremacy 
clause, and the statements made by the Supreme Court over a long period of time, 
your committee is of the opinion that there is no substantial doubt as to suprem- 
acy of the Constitution over treaties which would justify submitting section 1 
as a constitutional amendment. It is therefore unnecessary to consider the argu- 
ments frequently made as to the danger of misinterpretation which would be 
inherent in the adoption of a declaratory constitutional amendment. 


THE SECOND SECTION 


Section 2 of the proposed amendment reads as follows: 

“A treaty shall become effective as internal law in the United States only 
through legislation which would be valid in the absence of a treaty.” 

This section is the heart of the Bricker amendment. Although short and 
simple, it requires analysis. It is made up of a main clause, and a relative clause 
commonly referred to as the “which” clause. The main clause would permit any 
provision of a treaty from becoming internal law in the United States except 
through legislation. The which clause would prevent Congress from implement- 
ing any treaty as internal law unless the subject matter of the treaty falls within 
the legislative powers delegated to Congress. All other treaty provisions can 
become internal law only through legislation by the States. 

It is obvious that section 2 would make fundamental changes in our conduct 
of foreign affairs. It is conceded by its proponents that it is intended to have 
that effect.* Before a treaty would become effective as internal law in the 
United States it would have to be negotiated and signed by the President and 
ratified by the Senate in the usual way. The treaty would then become valid as 
external law only. If the treaty related to matters within the powers dele- 
gated to the Congress, it would be necessary that a statute implementing the 
treaty be passed by the Senate and House and signed by the President. This 
would make the treaty valid as internal law provided that its subject matter fell 
exclusively within the powers delegated to Congress. But insofar as the subject 
matter of the treaty shall fall within the reserved powers of the States, it would 
be necessary that a similar statute be enacted in each State in which the treaty 
is intended to be effective. 

The assumed danger which section 2 is intended to guard against is said to 
arise out of the now famous case of Missouri v..Holland (252 U. S. 416), decided 
in 1921. That case upheld the constitutionality of the Federal migratory bird 
law “ enacted pursuant to a treaty with Great Britain which was made tv protect 
wild fowl passing between Canada and the United States. The Supreme Court, 
in an opinion by Mr. Justice Holmes, held that the scope of the treaty power 
conferred upo nthe President by article II was not limited to the legislative 
powers delegated to Congress by article I, but that the treaty powers extende:| 
to any matter which is the proper subject of international agreement, and that, 
under the “necessary and proper” clause of article I, section 8, Congress can 
implement a treaty by appropriate legislation. The Holland case also confirmed 





w’Geofroy Vv. Riggs (133 U. S. 258 (1890)): 

“* * * Tt would not be contended that it [the treaty power] exists so far as to authorize 
what the Constitution forbids, or a change in the character of the Government or in that 
one of the States, or a cession of any portion of the territory of the latter, without its 
consent.”’ 

Doe v. Braden (16 How. (U. S.) 635, 657 (1853)) : 

“The treaty is therefore 2 law made by the proper authority, and the courts of justice 
have no right to annul or disregard any of its provisions, unless they violate the Constitu- 
tion of the United States.” 

The Cherokee Tobacco (11 Wall (U. 8S.) 616, 620-621 (1870)): 

“Tt need hardly be said that a treaty cannot change the Constitution or be held valid 
if it be in violation of that instrument. This results from the nature and fundamenal 
principles of our Government.” 

United States v. Minnesota (270 U. S. 181, 207—-208)); Brown v. Duschesne (19 How. 
(U. S.) 183, 197 (1856)): Prevost v. Greneaux (19 How. (U. S.) 1, 7 (1856)). 

Missouri v. Holland (252 U. S. at 433): 

“We do not mean to imply that there was no qualifications to the treaty-making 
power * * * The treaty in question does not contravene any prohibitory words to be 
found in the Constitution.” 

14 Hearings, Senate Judiciary Committee, on S. J. Res. 1, pp. 36 and 43. 

%16 U.S. C. A. 703-711. 
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the long line of Supreme Court decisions“ holding that under the supremacy 
clause of article VI treaty provisions prevail over State constitutions and 
statutes. 

Proponents fear that, under the principles declared in the Holland case, some 
President desiring to usurp power reserved to the States might, by negotiating a 
treaty with some obliging foreign power on any desired subject, create internal 
lederal law in contravention of the reserved powers of the States. They point 
out that, if the treaty should be self-executing it need only be ratified by the 
Senate, and, if not self-executing, it could be made effective by a Federal statute 
as was done in the Holland case. In other words, they fear that the treatymaking 
power might be used as a vehicle for extending Federal legislative powers beyond 
the limitations set by the Constitution. 

Section 2 is intended to close this loophole by making it more difficult for 
treaties to become internal law in the United States. The main clause of the 
section would prevent any self-executing treaty from becoming internal law 
without legislation, and the which clause would prevent any treaty from becom- 
ing internal law by means of a Federal statute unless the subject matter of the 
treaty bill within the powers delegated to Congress. If the treaty does not come 
within the Federal legislative powers, it cannot become internal law at all except- 
ing through State legislation. 

The wisdom of adopting section 2 depends upon the extent of the danger to be 
averted and the price which must be paid for its achievement. How serious is the 
danger that the treatymaking power will be used to invade the reserve powers 
of the States? It must be admitted that, during the 165 years since the Consti- 
tution was adopted, no substantial invasion of States rights through the treaty 


power has yet been made.” Furthermore, substantial safeguards against such 
dangers already exist. 

The first line of defense is, of course, the integrity of the President of the 
United States. While our Presidents may lack “such divinity as doth hedge a 
king,” nevertheless it has often been observed that the most mediocre incumbents 
have rarely failed to grow in office. Furthermore, there is the power of im- 
peachment, but more important still what one member of our committee has re- 
ferred to as “the compelling power of public opinion expressed by a free people.” 
It has never been suggested that any President has ever attempted to use the 
ireaty power to destroy the balance of power between the States andethe Federal 
Government. 

The second line of defense is the requirement that treaties must be ratified by 
two-thirds vote of the Senators present. Proponents of the amendment have sug- 
gested that the Senate has been derelict in the performance of this duty. The 
record fails to bear this out. It is true that treaties are sometimes ratified by 
light votes. However, the texts of treaties are available for examination in 
advanee, and a light vote may indicate that the treaty has been found unobjec- 
tionable.” Otherwise the Senate would not have earned the name of “the 
graveyard of treaties.” Since 1789, of the more than 1,200 treaties submitted 
for ratification, 29 percent either have failed of confirmation or have been modi- 
fied by Senate reservations.” 

The third line of defense is the power of Congress, by simple legislative enact- 
ment, to abrogate as internal law any existing treaty. That Congress has this 
power is well established by authority and is conceded by the proponents of the 
amendment.” 


The price we should have to pay to secure the assumed benefits of section 2 


would be high. The field in which the United States could make treaties would 
be greatly restricted. It is true that, without legislation, treaties could still be 
made by the President with the confirmation of the Senate, but such treaties 
would be purely external in operation and would not be enforceable within the 
country. In order for a treaty to become internal law, insofar as the subject 


16 See cases cited in note 10. 

“If the migratory bird law considered in the Holland case was such an invasion, the 
fact that it has remained on the statute books since 1918 suggests that the invasion has 
not been recognized as serious. 

1S Purthermore, it would seem that the Senate by amending its rules could require a roll- 
call vote on all treaties. 

1® Statement, Department of State, hearings (1953). p. &36. 

” Head Money cases (112 U. S. 580 (1884)): Chac Chan Ping v. United States (130 
U. S. 581 (1881)); The Cherokee Tobacco (78 U. S. 616 (1870); Whitney vy. Robertson 
(124 U. S. 190); George A. Finch, ABA Journal, June 1952, p. 470. 
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matter of the treaty should fall within the powers delegated to the Federal 
Government, it would be necessary that a statute be passed by Congress; and 
insofar as it should involve the reserved powers of the States, a statute would 
be required in each State in which the treaty is intended to be effective. 

Since most treaties are intended to be nationwide in scope, 48 separate statutes 
would ordinarily be required to implement treaties which involve State law. It 
is obvious that it would be impractical, if not impossible, to obtain such State 
statutes, and section 2 would have the effect of closing the entire area of treaty- 
making in which State law is involved. This would eliminate many of our most 
important treaties. For example, we would be largely deprived of treaties of 
friendship, commerce, and navigation (commonly referred to as commercial 
treaties) which are now in force with more than 30 nations.” Such treaties 
almost always assure rights which are primarily local, such as the mutual right 
of citizens of each country to engage in trade and commerce in the other, inelud- 
ing™ the right to acquire, inherit and dispose of property, to form corporations, 
to obtain licenses to do business,” to take earnings out of the country, to enjoy 
equality of taxation, and many other rights essential to trade. Without the 
benefit of commercial treaties, the United States would be at a distinct disad- 
vantage in obtaining a fair share of foreign trade, many items of which are essen- 
tial to our economie life. 

Section 2 would also greatly reduce the benefits of extradition, treaties of 
which there are now more than 80," treaties dealing with narcotic control * 
and with the status of military forces of each country within the territory of the 
other, and would probably prevent the negotiation of treaties controlling atomic 
energy, Such as the Baruch plan. Many other treaties of like character would 
either be prohibited altogether or drastically curtailed in scope. Of the 23 
treaties approved during 1953 by the Senate, 12 would have been unconstitutional 
under section 2. That the Senate considered these 12 treaties highly desirable is 
attested by the fact that 8 of them were ratified by a vote of 86 to 1.” 

Your committee is therefore of the opinion that the dangers which section 2 
is intended to guard against are not sufficiently imminent to justfy the drastic 
curtailment of the treatymaking function which that section would produce. 


SECTION3 


Section 3 &f the proposed amendment provides that: 
“Congress shall have power to regulate all executive and other agreements 
with any foreign power or international organization. All such agreements 
shall be subject to the limitations imposed on treaties by the article.” 


The first sentence of the section would subject all agreements of the executive 
with foreign powers or international organizations to “regulation” by Congress. 
The second sentence would further subject such executive agreements as are 
permitted by Congress to the same limitations which section 2 imposes upon 
treaties. To the extent that they are external in operation and effect, they 
would be valid and enforceable without implementing legislation. To the extent 
that they involve Federal internal law, they would require Federal statutes to 
make them effective; and if they involved State law, they would require State 
legislation. Thus executive agreements would be subjected to all of the restric- 
tions imposed by section 2 on treaties, and in addition would be completely subject 
to congressional regulation. 

Section 3 deals with a subject that is vaguely defined. Unlike treaties, execu- 
tive agreements” are not expressly provided for in the Constitution. They are, 
however, implicitly recognized by article I, section 10, which provides that “No 
State shall enter into any Treaty, Alliance, or Confederation. * * *” and “No 
State shall, without the Consent of Congress * * * enter into any Agreement or 
Compact with another state, or with a foreign Power * * *.” The power to 





2 Statement, Department of State, hearings, p. 839. 

22 Statement, Department of State, hearings, p. 840. 

2% Askura V. Seattle (265 U. S. 332 (1923)). 

% Department of State, hearings, p. 861. 

2% Department of State Bulletin, September 7, 1953, p. 308. 

% Department of State Bulletin, September 7, 1953, p. 308. 

27 For convenience we will use the term “executive agreements” to describe all of the 
agreements referred to in sec. 3 which are defined by the Senate committe report, p. 24, 
as follows: 

“The phrase ‘executive and other necommenee. as used in the proposed amendment include 
every agreement and understanding, formal and informal, made by an official of the execu- 
tive branch with a foreign power or international organization and not submitted to the 
Senate as a treaty.” 
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make executive agreements apparently stems from article II of the Constitution, 
designating the President as “Commander in Chief of the Army and Navy,” and 
authorizing him to “appoint Ambassadors or other Public Ministers and Consuls” 
and to “receive Ambassadors and other Publie Ministers.” Moreover, the Presi- 
dent’s power to make executive agreements has been recognized by the Supreme 
Court. 

Executive agreements are made in a twilight zone of balanced power between 
the President and Congress. The initiative is with the President as Commander 
in Chief and as head of the diplomatic establishment, and he has power to act 
without congressional approval. Most of the military agreements and the vast 
majority of the day-to-day diplomatic agreements and conventions are so made. 
Congress also has power both of proposal and disposal. It can and frequently 
does authorize or direct the President to make executive agreements and pre- 
scribes the conditions of their execution.** The agreements relating to reciprocal 
trade, lend lease, aid to Greece, and Turkey, civil aviation, settlement of war 
damage Claims, and the North Atlantic Treaty Organization are examples. Con- 
gresS may require executive agreements to be published, and has done so.” 
Since many executive agreements require appropriations, Congress has extensive 
control through the power of the purse. It is contended in the 1952 report of 
the American Bar Association committee on peace and law that Congress already 
has adequate power to regulate executive agreements under article I, section 8, 
the “necessary and proper” clause of the Constitution.” 

Nothwithstanding the lack of express authorization, executive agreements 
have been made by the President from the beginning of our Government.” 
Such agreements are so varied in nature and importance as to defy description. 
They are the means of handling the multitude of details essential to the day-to- 
day administration of our foreign affairs. They may cover “the rights of an 
individual, the treatment of a vessel, a matter of ceremonial, or many of the 
thousand and one things that daily occupy the attention of foreign offices.” ” 
It has been suggested that as many as 10,000 executive agreements may be made 
ina year. They have been classified by the State Department as (1) agreements 
made upon prior authorization of Congress, (2) agreements subsequently sanc- 
tioned or implemented by Congress, and (3) agreements made by the President 
alone. It has been estimated that 85 percent of all of the formal executive 
agreements either previously have or subsequently obtain congressional 
approval.” 

Proponents of section 3 contend that executive agreements are being increas- 
ingly used to enable the President to make important international commitments 
without Senate interferences. They point to Teheran, Yalta, and Potsdam, as 
examples. The remedy proposed is to give Congress power to regulate all execu- 
tive agreements. It is suggested that Congress would use its power with 
discretion, and that it could derive a formula which would screen out objection- 
able agreements without unduly embarrassing the President’s freedom of action 
as Commander in Chief and as head of the diplomatic service.” 

Proponents further contend that it is necessary that the limitation which 
section 2 would impose upon treaties should also extend to executive agreements. 
This necessity is said to arise from the Pink case™ which, although difficult of 
analysis apparently decided that an executive agreement made between the 
President and the Russian Ambassador in connection with the diplomatic recog- 
nition of the Russian Government, relating to the disposition of assets of a 
Russian-owned corporation, prevails over New York State law. The decision 
would place at least certain kinds of executive agreements on the same footing 
as treaties by making them “the supreme law of the land.” This would seem 
to require that the word “treaties” as used in the supremacy clause be construed 
to include executive agreements, or at any rate those which serve a kindred 


3. 8. v. Belmont (301 U. S. 324 (1936)); U. S. v. Pink (315 U. S. 203 (1941)): U.S. 
v. Curtiss-Wright Corp. (299 U. S. 304); Altman € Co. v. Unitd States (224 U. S. 583)). 

2a For examples see footnote to U. 8. v. Curtiss-Wright Corp. (299 U. 8. 304 at 324). 

210.8. C. A. 112 (a) requires executive agreements to be published within 1 year after 
they are made. This statute may not go far enough, since education, rational discussion, 
and informed public opinion of our citizens is a great check to unbridled executive power. 
Formal executive agreements, other than military agreements where secrecy is required, 
should be published promptly as they are made. 

* Hearings, pp. 36, 39. 

%\ In 1792 Congress authorized the Postmaster General to make agreements with foreign 
countries for the reciprocal handling of mail (1 Stat. 239). 

*2 John Bassett Moore, 20 Pol. Sci. Q. 385, 389. 

*% Majority report, Senate Judiciary Committee, p. 24. 

™ Report, Judiciary Committee, p. 29. 

% U.S. v. Pink (315 U. S. 203 (1941) ). 
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purpose. Proponents express concern that, under the authority of the Pink 
case, the President, acting alone by means of executive agreement, might create 
internal Federal law which would override State law and thereby invade the 
reserved powers of the States. Since this is the same danger proponents fear 
from the Holland case, the remedy they prescribe is to subject all executive 
agreements to the provisions of section 2 covering treaties, so that they could 
not become internal law without legislative action. 

Since your committee has already reached the conclusion that the Bricker 
amendment should be opposed because section 1 is unnecessary and section 2 
is undesirable, our views as to section 3 need not be extensively pursued. We 
recognize certain dangerous tendencies in the use of executive agreements as 
substitutes for treaties, a use which was certainly not contemplated when the 
Constitution was adopted. However, a majority of our members doubt that 
section 8 is a proper or adequate remedy. Nor in our opinion would the George 
amendment ” reach the principal danger which may arise from the improper 
use of executive agreements. In taking this position, we do not mean to imply 
that some formula may not yet be discovered and embodied, either in statute or 
constitution, which will define in a satisfactory manner the division of power 
over executive agreements between the President and Congress. 

The first sentence of section 3 would give Congress the power to regulate all 
executive agreements. Since the power to regulate includes the power to 
prohibit,” Congress would acquire complete control over executive agreements 
made by the President, either as Commander in Chief of the Armed Forces 
or as head of the diplomatic service. A majority of our committee feel that no 
matter how little or how much Congress might exercise its power under section 3, 
the effect would be far-reaching. It would destroy the delicate balance of power 
between the President and Congress which has prevailed since the adoption of 
the Constitution, under which each exercises power not fully defined and 
recognizes the need of mutual forebearance. The balance of power which exists 
between the three great departments of our Federal Government is a unique 
feature which has contributed both flexibility and strength, and it should not 
be lightly disturbed. 

The mere vesting in Congress of complete power over all executive agreements 
would destroy the President’s initiative and lower the prestige of his office both 
at home and abroad. So far as executive agreements are concerned, the Presi- 
dent would be considered, and might gradually become, a mere representative 
of Congress. As Commander in Chief of the Armed Forces, his position might 
be made almost intolerable. In time of war, it would be particularly dangerous 
to have the President’s power as Commander in Chief subordinated to the control 
of Congress. 

We see no urgent necessity for the provision of section 3 intended to prevent 
the President from using executive agreements as a means of creating internal 
law. The danger that such agreements would be improperly used for that 
purpose does not seem to be very great. So far as we have been able to discover, 
the Litvinov convention involved in the Pink case is the only executive agree- 
ment made by the President alone, concerning which any judicial controversy 
has arisen as to its effect as internal law. With the exception only that executive 
agreements need not be confirmed by the Senate, the same safeguards against 
abuse of executive power which exist as to treaties are also available as to 
executive agreements. Any executive agreement, like a treaty, may be nullified 
as internal law by a simple act of Congress.” 

If the existing balance of power between the President and the Congress by 
which both participate in the making of executive agreements is to be maintained, 
restraint and consideration on both sides will be mandatory. There must be 
scrupulous care on the part of the President not to extend executive agreements 
into the treaty field, and diligence on the part of Congress to scrutinize executive 
agreements as well as treaties to see that the proper limitations are being 
observed. And if a situation should require it, Congress must have the courage 
to nullify executive agreements by legislative action. 

Although your committee has concluded that the Bricker amendment should 
be opposed, we are all agreed that its proposal has served a useful purpose. It 





3°'The amendment introduced by Senator Walter George, of Georgia, would provide as 
follows as to executive agrements: 
“An international agreement other than a treaty shall become effective as internal law 
in the United States only by act of the asaya’ 
717. §. v. Darby (312'U.'S. 100, 113 
2 U. 8. v. Guy W. Capps, Ine. ((4 GA) 204 F. (2d) 655). (See cases cited to note 20 as to 
treattes. ) 
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has directed the attention of our public officials and a multitude of ordinary 
citizens, including most of your committee members, to functions and activities 
of government which are usually considered only by specialists in international 
law. The wide public discussions of the Bricker amendment, both on the 
platform and in the press, the extensive committee hearings, and the excellent 
debate on the floor of the Senate, have served to alert and inform the American 


people, and may have done much to “preserve, protect and defend” our 
Constitution. 


Respectfuly submitted. 
SPECIAL COMMITTEE ON THE BRICKER AMENDMENT, 
VERNE DUSENBERRY, Chairman, 
JAMES T,. BRAND, 
WILLIAM L, JOSSLIN, 
EpwArD B. TWINING, 
EpWIn WELSH. 


Carl H. Francis participated in the committee studies but is opposed to the 
conclusions stated in the report, as hereafter set forth. 


SPECIAL REPORT 


The dissent of my colleagues from the views repeatedly adopted by the 
American Bar Association, through the proceedings of the house of delegates, 
would, if concurred in by the Oregon Bar, aline us with a small minority, and, 
in my opinion, be an unwise act. The error would not be in being on the side 
with the least numbers, but in being on the wrong side. 

This proposition has been fully debated in the several assemblies of the house 
of delegates. The need for constitutional limitation of both treatymaking 
powers and executive agreements has been recognized in the resolutions adopted, 
after full debate and previously published committee reports. 

While, for the sake of convenience, it may not be improper to use in this 
report the designation “Bricker Amendment” as our subject, it is not in fact 
any of the propositions submitted by Senator Bricker, but rather the position 
of the Oregon State Bar with reference to the action already taken by the 
American Bar Association with which we are here specifically concerned. For 
convenience, this problem may be stated in two parts, as I see it: 

First: The need for a constitutional limitation in respect to the treatymaking 
power. 

Many State legislatures have memorialized Congress te adopt such a con- 
stitutional amendment, House Joint Memorial 3, adopted by the 1953 session 
of the Oregon Legislature by a substantial majority, states the declared position 
of the American Bar Association when it recommended to the Congress of the 
United States for consideration an amendment reading as follows: 


“A provision of a treaty which conflicts with any provision of this Con- 
stitution shall not be of any force or effect. A treaty shall become effective 
as internal law in the United States only through legislation by Congress 


which it could enact under its delegated powers in the absence of such 
treaty.” 


Directed to this proposal, the majority of the members of your committee have 
stated that: 


“the wisdom of adopting this provision depends upon the extent of the 
danger to be averted and the price which must be paid for its achievement.” 


With this statement, I concur, but with its application, I disagree. 

The decision of Missouri v. Holland (252 U. S. 416) upheld the power of the 
Federal Government to do something by treaty which was not within its dele- 
gated powers. It is this decision which points the danger. With the many 
treaties now being considered, and with the emphasis upon federalization of 
our Government from some quarters, a constitutional limitation is believed 
needed to prevent a distortion of our system of government. Instances are not 
difficult to find where internal law is being superseded by treaty; an instance 
was called to the attention of the Oregon legislature last year when House Joint 
Motion 3 was adopted, involving an Oregon situation. 

Second. The need for a constitutional limitation in respect to executive 
agreements. 
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The following is the resolution adopted by the American Bar Association 
with respect to this subject : 


“Resolved, That the American Bar Association recommends to the Con- 
gress of the United States, for consideration, an amendment to the Consti- 
tution of the United States, in respect of executive agreements, reading as 
follows: ‘Executive agreements shall not be made in lieu of treaties. Con- 
gress shall have power to enforce this provision by appropriate legislation. 
Nothing herein shall be construed to restrict the existing power of Congress 
to regulate executive agreements under the provisions of the Constitution.’ ” 


In the debate upon this resolution, the proceedings reported: 


“In general most of the opponents, who argued from the standpoint of the 
section of international and comparative law [emphasis supplied by the 
undersigned], agreed that some form of constitutional amendment dealing 
with executive agreements is necessary.” 


The opposition appeared to be based more upon language and procedure, rather 
than the need for the amendment itself. 

It is the opinion of the writer that the first need is greater than the second. 
It is suggested that the Bar read again the committee reports and the proceedings 
of the house of delegates; it would be presumptuous for the undersigned to 
duplicate such an effort, and it would be unfair to burden this report with 
material so easily available. Agreement with the conclusions there reached 
is inescapable, and one is profoundly impressed by the need of some further 
constitutional limitations. 

It is not here suggested that any particular language, or any of the several 
proposed amendments, is the correct one. It would, however, be error for the 
Oregon Bar to adopt a resolution to the effect that no need for constitutional 
amendment exists. 

With the hope that the Bar will no be moved to such action, I respectfully file 
a separate report on the proposition submitted to us. 


Cart H. FRANcis. 


Mr. Smrruey. Then, Mr. Chairman, a letter signed by Stephen 
Goodyear, M. D., of 11 East 68th Street, New York, N. Y., addressed 
to the chairman of the subcommittee under date of April 26, to which 


there are attached some enclosures, requesting that that be made a part 
of the record with the enclosures. 


Senator Dirksen. The letter is approximately a page and a half; 
the enclosures consist of multilithed copies of the telegram and a 
letter addressed to Mr. Stephen Goodyear, and a report of the Comitia 
Minora sitting as a reference committee dated March 14, 1955, on 
page ii of the attached document, and one short article from the New 
York Times, dated March 29, 1955. That will be included. 

(The documents referred to are as follows :) 


New York, N. Y., April 26, 1955. 
Hon. Estes KEFAUVER, 


Senate Judiciary Subcommittee, 
The United States Senate, Washington, D.C. 


My Dear SENATOR: I am writing in connection with the hearings which your 
committee is holding on Senate Joint Resolution 1, the Bricker amendment, and 
more specifically on the testimony which the American Medical Association of 
which I am a member, plans to offer in support of the principle embodied in 
that proposal. Based on specific communications from the AMA itself, copies 
of which are attached, it is possible that the association may not give your 
committee a completely clear and accurate picture of the present status of 
opinion of the rank and file membership of the association, simply because the 
association has no representative expression of opinion on this issue from the 
membership for almost 2 years, or since June 3, 1953. On that date the house 
of delegates of the AMA, composed of delegates designated by the various State 
medical societies, voted to approve in principle the Bricker amendment. There 
has been no subsequent action on the issue by the house of delegates, although 
some was planned for June. Furthermore, I am informed in a letter dated 
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April 21, 1955, from Mr. R. G. Van Buskirk, executive secretary of the associa- 
tion’s committee on legislation, that the present testimony to be offered in 
support of the proposal is based merely on action taken by the association's 
board of trustees, meeting on March 19-20, 1955, when the board (acting on 
recommendations of the committee on legislation) voted to affirm the previous 
actions of the house of delegates. (Previous actions refers not only to the vote 
of June 3, 19538, mentioned above, but also to similar but earlier votes on June 
11, 1952, and December 4, 1952.) 

It is not here suggested that any particular language, or any of the several 
strict accord with the constitution and bylaws of the association, but merely 
that the membership opinion they are reflecting is nearly 2 years old. As on 
many other issues and in many other callings besides medicine, opinions can 
undergo considerable change in 2 years’ time. The Bricker amendment issue is 
no exception. As evidence on this point, at least one important local unit of the 
AMA, namely, the Medical Society of the County of New York, has adopted, 
on March 28, 1955, a resolution which would go ever further. (A copy of the 
resolution, together with a clipping from the New York Times for March 29, 
1955, alluding to its passage, is enclosed.) In brief, the resolution asserts 
that the AMA has ample means and resources for opposing a particular or 
specific treaty, agreement, or implementing legislation which might be undesir- 
able to the medical profession or to the public health, without taking any stand, 
for or against, a proposal such as the Bricker amendment, which concerns the 
conduct of foreign relations and concepts of government above and beyond purely 
medical issues. The practical effect of this resolution passed by the New 
York County Society will be this: a similar resolution will be introduced by 
the county society’s delegates to the annual meeting of the Medical Society of 
the State of New York, on May 9, 1955. If it is approved by the State society 
(and the intent of the present resolution is preserved), a resolution would be 
introduced on the floor of the house of delegates at the annual meeting of the 
AMA in June 1955, which would direct that the AMA, its officers, and represent- 
atives, refrain from taking any official position on the current Bricker amend- 
ment, either in its present form or in amended form. 

I thought it important that your committee have the above information at 
hand. To summarize: 

1. The testimony to be offered by the AMA in support of the principle of the 
Bricker amendment is based on action taken by the association’s house of 
delegates almost 2 years ago. 

2. At least one important unit of the AMA, namely, the Medical Society of 
the County of New York, has urged that the AMA refrain from taking any stand 
on the issue. A resolution to this effect will be introduced at the coming 
meeting of the New York State society, and, if successful there, at the June 
1955 meeting of the AMA itself. 

Very truly yours, 


STEPHEN GoopyeEar, M. D. 


CuricaGo, ILL., May 25, 1955. 
Dr. STEPHEN GOODYEAR, 


11 East 68th Street, New York: 


Actions of house of delegates on principle embodied in Bricker amendment 
taken on June 11, 1952, December 4, 1952, and June 3, 1953. 


R. G. VAN BuSKIRE, 
Committee on Legislation, American Medical Association. 


AMERICAN MEDICAL ASSOCIATION, 


Chicago, Ill., February 18, 1955. 
lor. SvEPHEN GOODYEAR, 


11 East 68th Street, New York 21,N. Y. 


Dear Dr. Goopyear: This is in reply to your letter of February 15 inquiring 
whether it was contemplated that the position of the association with reference 
to the Bricker amendment will be resubmitted to the house of delegates. 

As you know, the house acts on matters of this nature either as a result of 
the report to it of the board of trustees or one of its committees or councils, 
or as the result of a resolution introduced by a delegate. We have no informa- 
tion as to whether or not a resolution will be introduced by a delegate, but it is 
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certain that the action of the committee on legislation and the board of trustees 
on the current Bricker amendment will be submitted to the house in June for 
its approval. 

Both reports and resolutions are normally submitted to a reference committee 
for consideration prior to action by the house. The meetings of reference com- 
mittees are open and any member of the association is entitled to present his 
views to the reference committee during its deliberations. 

I hope that this information will prove helpful to you and if I may serve you 
further, please feel free to call on me. 

Sincerely yours, 


R. G. VAN BUSKIRK. 


REPORT OF THE CoMITIA MInorA, SITTING AS A REFERENCE COMMITTEE, MARCH 
14, 1955 


1. The following resolution introduced by Dr. Stephen Goodyear and Dr. 
Francis D. Kane at the stated meeting of the society on February 28, 1955, 
was approved: 

Whereas Senator John W. Bricker, of Ohio, has introduced in the 84th Con- 
gress Senate Judiciary Resolution 1, identical with Senate Judiciary Resolution 
181, introduced in the 2d session of the 83d Congress, and popularly known and 
herein referred to as the Bricker amendment ; and 

Whereas the house of delegates of the American Medical Association on June 
3, 1953, supported in principle the first Bricker amendment not onl¢ by a 
unanimous vote but without the expression of any contrary or minority view by 
any of the delegates present at that session; and 

Whereas the executive secretary of the committee on legislation of the 
American Medica! Association has recently informed us that it is contemplated 
that action taken by his committee and by the board of trustees of the American 
Medical Association on the current Bricker amendment will be submitted ii 
June to the house of delegates of the American Medical Association for its ap- 
proval; it therefore becomes appropriate for our local society to reexamine ai 
this time its own position relative to the Bricker amendment for the following 
reasons: 

1. The Bricker amendment deals with the overall power of the executive branciu 
of the Federal Government to conduct the foreign relations of the United States 
through the execution of appropriate agreements and treaties. 

2. The American Medical Association is properly concerned with the conduct 
of foreign relations only insofar as the medical profession and public health is 
specifically affected thereby. 

3. The American Medical Association has ample means and resources for 
opposing a particular or specific treaty, agreement, or implementing legislation 
which might be undesirable to the medical profession or to the public health. 
It is therefore submitted that on this particular legislative proposal, concerning 
as it does concepts and theories of Government above and beyond purely medical 
issues, an expression of favorable or unfavorable opinion by the American 
Medical Association, either through its house of delegates or by any of the 
national officers speaking in their capacity as official representatives of the as- 
sociation, is of questionable propriety and cannot be justified by any clear 
need : Now, therefore, be it 

Resolved, That the delegates from the New York County Medical Societys 
introduce in the house of delegates of the Medical Society of the State of New 
York a resolution authorizing a New York State delegate or delegates to the 
house of delegates of the American Medical Association to introduce in that 
house a resolution proposing that the American Medical Association refrain from 
taking any official position on the current Bricker amendment, either in ifs 
present form or in amended form. 


{The New York Times, Tuesday, March 29, 1955] 


Racket Is FeAReEp In Potro Vacctne—Doctors Here ARE WARNED ON PossIBILITY 
Ir REPORT ON SALK TEstT IS FAVORABLE 


Members of the medical society of the county of New York were urged last 
night to help prevent a black market in the Salk antipolio vaccine if the findings 
on the field trials of last year show it to be effective. 





TREATIES AND EXECUTIVE AGREEMENTS 469 


In a statement as well as in a resolution adopted at the meeting of the society 
at the Academy of Medicine, Dr. Peter M. Murray, president of the group, made 
an appeal for an equitable distribution of the vaccine and reasonable fees for 
administering it. 

The official report on the evaluation of the Salk vaccine, prepared to provide 
protection against the three types of paralytic polio, will be made public April 
12 by Dr. Thomas Francis, Jr., director of the evaluation, at the University of 
Michigan. 

If the vaccine is found to be effective, the National Foundation for Infantile 
Paralysis will be ready to inoculate 9 million children throughout the country 
free of charge. In addition, several pharmaceutical concerns will be in a posi- 
tion to provide enough vaccine commercially to administer to 9 million others. 

As there are 50 million in the age group 1 to 19, most susceptible to polio, 
some 30 million may be bidding for the quantity sufficient to serve not more than 
9 million. 

The vaccine, Dr. Murray explained, is available to physicians at a cost of 
about $4.20 a unit suitable for the three injections necessary. 

In another resolution adopted last night, the society called upon the American 
Medical Association to take a hands-off attitude on the proposed Bricker amend- 
ment to the United States Constitution. 

The resolution said that any position taken by the association on the proposed 
amendment would be of questionable propriety, since it was related to a govern- 
mental and not a medical matter. 

Members attending last night’s meeting also heard Dr. Leona Baumgartner, 
commissioner of health, discuss problems of the health department. 


Mr. Smirney.. Then, sir, a short letter signed by Mr. Winston Paul 
of the New Jersey Committee for Constitutional Revision. Mr. Paul’s 
address is 101 Park Avenue, New York 17, N. Y. The letter is under 
date of April 20 and addressed to Senator Estes Kefauver, chairman 
of the subcommittee. 

Senator Dirksen. Is there anything more than the letter. 

Mr. Smirney. Nothing more than the letter. He asks that that be 
his statement. 

Senator Dirksen. The brief statement from Winston Paul of New 
York will be included. 

(The letter referred to is as follows:) 


New JERSEY COMMITTEE FOR CONSTITUTIONAL REVISION, 


New York, N. Y., April 20, 1955. 
Hon. ESteEs KEFAUVER, 


Senate Office Building, Washington, D. C. 
Deak SENATOR KEFAUVER: Thanks for your letter. As I am unable to attend 


the hearing on April 27, I would submit the following statement in opposition 
to Senate Joint Resolution 1: 


I believe the adoption of this amendment would undo a great deal of our con- 
stitutional procedure which has been built up over the years and would make 
excessively difficult the conduct of our foreign policy. 

The further fact that this amendment is opposed by former President Truman 
and by President Eisenhower indicates to my mind that the two men who had 
the most experience in the conduct of foreign affairs are opposed to it and that 
opposition is beyond partisanship. 

Sincerely, 


WINSTON PAUL. 
Mr. Smitruey. Then, sir, a very short letter over the signature of 
Thomas L. Dwyer, M. D., under date of April 23, 1955, and addressed 
to the chairman of the full committee, Sentor Harley Kilgore. 
Senator Dirksen. Mr. Dwyer is from Mexico, Mo., and expresses 


his favorable disposition toward the Bricker amendment. His letter 
will be included. 
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(The letter referred to is as follows :) 


Mexico, Mo., April 23, 1955. 
Senator HAr.Lrey M. KILGorE, 
United States Senate,. Washington, D. C. 


DEAR SENATOR KILGORE: I am in favor of the Bricker amendment because: 
(1) Its passage is vitally needed to safeguard the Constitution of the United 
States; (2) it is a protection against treaty laws. 

I wish to have my views showing approval for the Bricker amendment in- 
cluded in the printed record of the hearings. 

Kindly inform me when this is accomplished. 

Sincerely, 


THomaAs L. Dwyer, M. D. 


Mr. Smirney. Then, Mr. Chairman, comes a letter over the signature 
of W. Houston Kenyon, Jr., of 165 Broadway, New York 6, N. Y., 
dated April 28, 1955, addressed to Senator Kefauver, enclosing a copy 
of the recommendation of the New York County Lawyers Associa- 
tion, committee on Federal legislation, and a report previously pre- 
pared by that committee. I ask that the letter and the appendage 
be placed i in the record. 

Senator Dirksen. Without objection. 

(The documents referred to are as follows :) 


NEw York, N. Y., April 28, 1955. 
Re Senate Joint Resolution 1, the Bricker amendment. 
Hon. Estes KEFAUVER, 
Senate Office Building, Washington 25, D. C. 

My Dear SENATOR KEFAUVER: I take the liberty of enclosing, with the request 
that it be made part of the record in the hearings on the Bricker amendment, 
a report recommending disapproval thereof which has just been adopted by the 
committee on Federal legislation of the New York County Lawyers Association, 
and approved as to jurisdiction of the committee by an officer of that association. 

This forceful and concise report, which sums up very well the case against 
the Bricker amendment, was adopted by the committee which is authorized 
to speak in such matters for the largest local bar association in the United States. 

Respectfully yours, 
W. Houston KENyon, Jr. 


[S. J. Res. 1, Rept. No. F—9, April 6, 1955—introduced by Mr. Bricker] 
NEW YORK CouNTY LAWYERS ASSOCIATION 
Committee on Federal Legislation 
New York 


Report of committee on Federal legislation on Senate Joint Resolution 1 
84th Congress, Ist session, proposing an amendment to the Constitution of the 
United States relative to the making of treaties and executive agreements. 


RECOMMENDATION : DISAPPROVAL 


The bill proposes, with some alterations in language, the constitutional amend- 
ments sponsored in 1952 by the American Bar Association. Senator Bricker 
introduced a similar joint resolution know as Senate Joint Resolution 181 on 
August 5, 1954 and Senate Joint Resolution 1 on January 7, 1953, Every 
reason which indicates that the original proposals were unnecessary and should 
be rejected by the Congress applies with equal force to the present bill. These 
reaSons are set forth in a separate report of this committee which is annexed 
to and made a part of this report. 

Respectfully submitted. 


COMMITTEE OF FEDERAL LEGISLATION, 
GEORGE D. Hornstein, Chairman. 
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NEw YoOrK County LAWYERS’ ASSOCIATION 
Committee on Federal Legislation 
New York 


Report of the committee on Federal legislation upon two resolutions adopted 
February 26 and September 18, 1952, by the House of Delegates of the American 
Bar Association, and upon Senate Joint Resolution 130 of the 82d Congress, 
2d session, herein called the Bricker resolution, each proposing an amendment 
to the Constitution of the United States in relation to the treatymaking power. 


RECOMMENDATION : THAT THE PROPOSALS TO AMEND THE CONSTITUTION IN RELATION 


TO THE TREATY-MAKING POWERS ARE UNNECESSARY, AND SHOULD BE REJECTED BY 
THE CONGRESS 


In brief, the committee’s reasons are these: 

There is no need to alter the Nation’s treatymaking power for all future time, 
solely because certain treaties objectionable to many persons are being negotiated 
and may possibly come before the Senate. The Senate has yet to demonstrate 
its inability to protect our Nation from unwise international commitments. Nor 
is there any reason to believe that if, contrary to all probability, the Senate 
should ratify a treaty cutting down any of our fundamental rights, the courts 
would hold it valid. 

The peculiar nature of our Federal system makes it necessary that some of 
our treaties take effect as internal law. Absence of like provision in the laws 
of other leading but nonfederal nations is no reason for us to change. In any 
event, so far as a treaty takes effect as internal law, it is subject to such acts 
as Congress may subsequently pass for its enforcement, modification, or repeal. 
To require that treaties shall have no force as internal law until Congress so 
enacts, and at the same time to confine Congress in so enacting to those powers 
which it has in the absence of treaty, would leave a dangerous vacuum in our 
governmental power which would seriously hamper the conduct of our foreign 
affairs. 

Finally, the proposal to forbid executive agreements made in lieu of treaties 
and to permit other executive agreements, without specifying how to distinguish 
treaty subjects from nontreaty subjects, would produce confusion and uncer- 
tainty in the Constitution, without real need for any amendment on this sub- 
ject. Congress now has power to regulate, set aside, modify, or refuse to imple- 
ment executive agreements. In this field the flexibility of legislation is preferred 
to the rigidity of a constitutional amendment. 

These proposals to amend the Constitution of the United States have been 
formulated and spnosored, during 1951 and 1952, by a seven-man committee of 
the American Bar Association known as its standing committee on peace and 
law through United Nations. Senator Bricker of Ohio, in introducing Senate 
Joint Resolution 130, paid tribute to “the magnificent work of the American Bar 
Association and its committee on peace and law through United Nations” in 
making “a study of this subject over the past 4 years.”” The committee on peace 
and law sponsored before the house of delegates of the American Bar Associa- 
tion, the resolutions which that body adopted on February 26 and September 
18, 1952 (over the objection of the association’s section of international and 
comparative law) urging Congress to propose the two amendments we quote 
below, and drew up written reports in support thereof. Several members and 
ex members of the committee have recently published articles’ in support of these 
proposals. These reports and articles, together with arguments orally made 
before us, state the reasons relied on by the proponents. 

The proposed constitutional amendments present four principal aspects which 
we discuss separately. 


1 Frank E. Holman, Treaty Law Making: A Blank Check for Writing a New Constitu- 
tion, 36 A. B. A. Jour. 707 (1950); Frank B. Ober, The Treatymaking and Amending 
Powers: Do They Protect Our Fundamental Rights? 36 A. B. A. Jour. 715 (1950) ; Eber- 
hard P. Deutsch, The Treatymaking Clause: A Decision for the American People, 37 
A. B. A. Jour. 659 (1951): George A. Finch, The Treaty Clause Amendment; the case 
for the Association, 38 A. B. A. Jour. 467 (1952); Eberhard P. Deutsch, the Need for 
Treaty Amendment; a restatement and a Reply, 38 A. B. A. Jour. 735 (1952); Frank BP. 
Holman, Treaty Law Can Destroy America, 2 U. 8. A. 55 (published October 1952 by 
National Association of Manufacturers). Each of these authors is or was a member of 
the committee on peace and law of the American Bar Association. 
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I. THE PROPOSAL TO RENDER VOID ANY TREATY IN CONFLICT WITH THE CONSTITUTION 


The resolution adopted February 26, 1952, by the house of delegates of the 
American Bar Association would amend the Constitution to provide as follows: 

“A provision of a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect.” 

The Bricker resolution would have somewhat the same effect, though its 
language is differently phrased. 

It is urged in support of this proposed amendment that it is needed because 
of the existing danger that the President will submit and the Senate ratify one 
or more treaties which will drastically alter our form of government or deprive 
American citizens of the fundamental rights assured them by the Bill of Rights. 
The committee on peace and law in its report of February 1, 1952, p. 4, informed 
the house of delegates that ‘‘a veritable barrage of new treaties sponsored by the 
United Nations” now threatens to impair “the balance between Federal and State 
power.” Eberhard P. Deutsch, writing in the American Bar Association Journal 
for September 1952, states: 

“It is reliably reported that they have 200 treaties ‘in the works’.” 

In our opinion these facts do not warrant amending the Constitution. Treaty 
ratification requires the affirmative vote of two-thirds of the Senators present. 
History demonstrates that a majority of Senators have been presesnt when 
controversial treaties have come to a vote. Indeed, the Senate has been called 
the graveyard of treaties. We see no reason to fear that the Senate will abdicate 
this function in the foreseeable future. Nor does Senate ratification of 1 or 2 
noncontroversial treaties with only a few Senators present indicate to us that 
the Senate will be inattentive when important treaties come before it. 

The weight of opinion indicates that treaty provisions which take away the 
basic liberties of individuals in violation of express prohibitions in the Con- 
sttution will be held null and void by our courts. The only statements by the 
Supreme Court on this subject, although dicta, are to this effect. The late 
Charles Evans Hughes so expressed himself in one of his major published 
addresses, delivered shortly before he became Chief Justice. All leading text 
writers agree. There is no important current of authority to the contrary. The 
only known published view to the contrary is contained in a book written in 
1915 by Henry St. George Tucker, which favored an exceptionally narrow inter- 
pretation of the treaty powers. 

Furthermore, as pointed out below, any treaty which alters internal law can, 
to that extent, be repealed or modified by subsequent act of Congress. Hence 
the alleged danger that our fundamental laws may be permanently altered by 
negligent or unwise treatymaking seems to us nonexistent. Mistakes in this 
respect can be quickly corrected under the Constitution as it is. 

We oppose amending the Constitution unless major need for change is manifest. 
Each of the existing amendments to the Constitution of the United States was 
adopted under pressure of great events. No such need exists in regard to treaty- 
making powers today. 


II. THE PROPOSAL TO PREVENT TREATIES FROM BECOMING SELF-EXECUTING AS INTERNAL 
LAW TILL CONGRESS ACTS 


The amendment proposed February 26, 1952, by the house of delegates of the 
American Bar Association would also amend the Constitution to provide as 
follows (words in italic are chiefly discussed in this section of our report) : 

“4A treaty shall become effective as internal law in the United States only 
through legislation by Congress which it could enact under its delegated powers 
in the absence of such treaty.” 

The Bricker resolution is similar in general effect to the words italicized above, 
though it differs in other respects. 

The Constitution, since 1789, has provided that: 

“This Constitution, and the laws of the United States which shall be made in 
pursuance thereof; and all treaties made, or which shall be made, under the 
authority of the United States, shall be the supreme law of the land; and the 
judges in every State shall be bound thereby, anything in the constitution or laws 
of any State to the contrary notwithstanding.” 

It was decided very early that treaties which contain “self-executing provi- 
sions,” i. e., those which by their express language are clearly intended to take 
effect as internal law of the United States, become effective as internal law of 
the United States in the same manner and to the same extent as if enacted by 
appropriate Federal or State lawmaking power. This is no accident. The 
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Founding Fathers determined that it should be so, because of the difficulties they 
faced in forming a Federal Union. One practical difficulty was that the Treaty 
of Peace with Great Britain of 1783, which ended the Revolutionary War, ac- 
corded to the citizens of each country access to the courts of the other, in order 
to recover debts previously contracted. Virginia and certain other States had 
existing statutes, which they declined to repeal, making British citizens ineligible 
to sue in the State courts. Under the Articles of Confederation, Congress had 
sole power to make the treaty with Great Britain, but no power to persuade 
Virginia to honor the international commitment. The Convention of 1787 dis- 
cussed this question and considered five possible solutions. After rejecting pro- 
posals which would have permitted Congress to veto or abrogate State laws, or 
to call out troops against offending States, the Convention unanimously adopted 
the proposal that treaties shall be “the supreme law of the land,” thus vesting 
a negative power in the judiciary. Soon after, in Ware v. Hylton (3 Dall. (U. 8S.) 
199 (1796) ), a British citizen was held entitled to maintain suit in Virginia, the 
Supreme Court holding that the treaty was self-executing as internal law and 
had overridden State law. 

The purpose of the provision that treaties shall be the “supreme law of the 
land’—which has been accepted without serious question for upward of 160 
years—was to enable a Federal Government to act like a nation among other 
nations. Since 1776, many treaties have been entered into for the purpose of 
securing for Americans abroad the right to own property, to sue, to take by inheri- 
tance, to be free of double taxation, and so on. In bargaining for these advan- 
tages it has been essential to our negotiators that this Nation be able to contract 
reciprocally. It would greatly hamper our ability to bargain with other nations, 
if, after ratification by two-thirds of the Senators present, our international 
undertakings were still without effect till bills had been introduced, committee 
hearings held, and a majority mustered in each House of Congress for imple- 
menting legislation. 

The proposal now made was considered and rejected by the Founding Fathers. 
‘the Constitutional Convention at Philadelphia in 1787, by 8 to 1 vote, rejected 
the suggestion that “no Treaty shall be binding on the United States which is 
not ratified by law” (Farrand, The Records of the Constitutional Convention, 
1911 ed., vol. 2, pp. 3892-4). We find nothing in our national history since that 
date which calls for reversing this judgment. 

Any fear that the President pius two-thirds of the Senators present will fasten 
upon us legislation which Congress as a whole would never enact, seems unwar- 
ranted in view of the conceded power of Congress to modify or repeal, by sub- 
sequent law, any provision of an existing treaty which possesses the character 
of internal law. It was laid down by the Supreme Court in The Head Money 
cases (112 U. 8. 580, 599 (1884) ) and never since doubted, that : 

“In short, we are of opinion that, so far as a treaty made by the United States 
with any foreign nation can become the subject of judicial cognizance in the 
courts of this country, it is subject to such acts as Congress may pass for its 
enforcement, modification, or repeal.” 

In another case, Federal legislation excluded Chinese immigrants in violation 
of a preexisting treaty in which the United States had agreed to permit Chinese 
citizens freely to enter this country. This legislation was held valid and to 
have the effect of repealing, as internal law, the self-executing provisions of the 
treaty (The Chinese Exclusion case (130 U. S. 581 (1899)). It is not apparent 
tu us why, if Congress can by law repeal the self-executing provisions of a treaty, 
there is any need to reverse the procedure and require Congress to act before 
the treaty has internal effect. The existing arrangement is suited to our 
lederal system and has worked well for 160 years. 

The proponents of the amendment, however, urge that the self-executing 
aspect of treaties should be removed in order to bring the United States into har- 
mony with the practice of certain other nations. They point to the practice of 
the United Kingdom where no treaty has force as internal law unless and until 
embodied in an act of Parliament. But this has no relevance to our institutions 
and traditions. In Britain treaties are made by the government in power, whose 
leaders control the House of Commons. Having the power to make treaties, 
they have the power and duty to secure enabling legislation. In these days the 
House of Lords offers little impediment. The British simply do not have the 
lederal problem which confronts us, and which was resolved at Philadelphia iu 
{787 by adoption of the “Supreme Law of the Land” provision. 


62805—55 31 
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The proponents of the amendment go on to argue that in Canada, where there 
is a Federal system having some resemblance to our own, treaties are not self- 
executing, as was held by the Judicial Committee of the Privy Council in Can- 
ada v. Ontario ([{1937] A. C. 326). We are not impressed with an argument 
which would seek to fastén upon our system an embarrassment which has been 
widely and seriously criticized in Canada, and may some day be removed there. 

Finally, the proponents of the amendment urge that, if treaties are self-execut- 
ing in this country and require enabling legslation in other countries, we are 
not able to negotiate on an even basis. If the argument had any merit as in- 
dicating the need for change, it would have been raised long ago. Actually no 
more than a few words are required in a treaty to prevent its self-executing pro- 
visions from coming into force till the President has found and proclaimed that 
adequate reciprocal legislation has been enacted in the other nation, a clause 
which is a common feature of many treaties. 


III. THE PROPOSAL TO CONFINE CONGRESS, IN LEGISLATING UNDER TREATIES, TO 
THOSE POWERS WHICH IT HAS IN THE ABSENCE OF TREATY 


We now come to the final clause of the American Bar Association proposal of 
February 28, 1952, which we here italicize : 

“A treaty shall become effective as internal law in the United States only 
through legislation by Congress which it could enact under its delegated powers 
in the absence of such treaty.” 

There is no such provision in the Bricker resolution. 

Such limitation on the power of Congress to enact legislation implementing a 
treaty would create a dangerous vacuum in our distribution of governmental 
powers. There would be no power, unless the concurrence of 48 State legisla- 
tures could be obtained, which could commit our Nation to the making of treaties 
giving foreigners rights to inherit land, to sue in State courts, to be free of 
double taxation, and the like where the purpose of such treaties is to secure 
reciprocal rights for Americans abroad. The effect would be to undo the deci- 
sion of the Supreme Court in Ware v. Hylton (3 Dall. (U. S.) 199 (1796) ). 

As an example, it would prevent the United States from entering into further 
treaties of the kind illustrated by the Migratory Bird Treaty of 1916 with Great 
Britain. Prior to 1916 Federal legislation designed to protect the Mallard duck 
and other migratory birds against predatory hunters had been held unconstitu- 
tional by lower courts because not within the delegated domestic powers of Con- 
gress. The 1916 treaty bound each nation (Britain acting for Canada in this 
regard) to enact legislation providing for closed seasons, protection of migratory 
birds, criminal penalties, and so on. Thereafter Congress enacted the Migratory 
Bird Treaty Act of 1918, creating United States game wardens and providing 
eriminal penalties for shooting birds out of season. In sustaining the consti- 
tutionality of the 1918 statute, the Supreme Court said in Missouri y. Holland 
(252 U. S. 416, 433 (1920) ): 

“It is obvious that there may be matter of the sharpest exigency for the na- 
tional well-being that an act of Congress could not deal with but that a treaty 
followed by such an act could, and it is not likely to be assumed that, in matters 
requiring national action, ‘a power which must belong to and somewhere resides 
in every civilized government’ is not to be found.” 

The proposed amendment would prevent the United States, for example, from 
ever again entering into a treaty having internal effect in respect to matters 
outside the domestic powers of Congress. 

To limit Congress when legislating in aid of a treaty to those subjects which 
have been delegated to it for purposes of domestic legislation is to upset the 
whole balance upon which the Constitution is founded, and to impose a strait- 
jacket upon our powers and capabilities as a Nation. The system of checks and 
balances conceived at Philadelphia, and worked out in great detail in the United 
States Constitution, created a consistent pattern of interrelated governmental 
organs. An alteration at one point would require alterations elsewhere, if the 
scheme is to be kept in balance. A proposal to create a vacuum where no power 
exists (Save in the unlikely prospect of unanimity amongst 48 States) would put 
pressure on every court and administrator to construe Congress’ delegated powers 
ever more broadly. We should soon be faced with decisions according to Con- 
gress in the domestic field powers far wider than any now imagined, because such 
interpretation would be found necessary to enable our foreign relations to pro- 
ceed. We think the balance of power set forth in the Constitution as now written 
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is preferable to the maladjustment which would be created if the proposed 
amendment were adopted. 


IV. THE PROPOSAL TO FORBID EXECUTIVE AGREEMENTS MADE IN LIEU OF TREATIES 


The resolution adopted September 18, 1952, by the house of delegates of the 
American Bar Association would amend the Constitution to provide as follows: 

“Executive agreements shall not be made in lieu of treaties. Congress shall 
have power to enforce this provision by appropriate legislation. Nothing herein 
shall be construed to restrict the existing power of Congress to regulate executive 
agreements under the provisions of this Constitution.” 

The Bricker resolution is identical as to the first sentence. Its subsequent 
provisions do not require discussion here. 

The report of the committee on peace and law through United Nations, dated 
September 1, 1952, and submitted to the house of delegates of the American Bar 
Association in support of the foregoing, states that the first sentence “is a neces- 
sary corollary to the constitutional amendment with respect to the treatymaking 
power adopted by the house of delegates * * * on February 26, 1952”; that the 
first sentence “would admonish the Executive” not to resort to an executive 
agreement when the subject is suitable for a treaty; that the proposed amend- 
ment would not affect executive agreements “made pursuant to prior specific 
congressional authorization given to the President”; and that the power of the 
President to make routine executive agreements “necessary for the proper 
administration of the Department of State” will be safeguarded by the final 
sentence of the proposed amendment. 

The object of the proposed amendment is to deprive the President of the power 
to make any executive agreement regarding a subject appropriate for treaty- 
making, and permit him to make executive agreements of other kinds only under 
the regulation and control of Congress. 

We believe the proposed amendment would unduly restrict the powers of the 
Presidency in the conduct of our foreign affairs. Under the Constitution Con- 
gress now has extensive power to regulate the making of executive agreements. 
Many executive agreements contemplate subsequent congressional action in the 
making of appropriations or the passage of enabling legislation to carry them 
out. There is little doubt, as the committee on peace and law states in its report, 
that an existing executive agreement is subject to subsequent congressional ac- 
tion to modify or set it aside. These undoubted and presently existing powers 
of Congress render any amendment on this subject of questionable desirability 
at this time. 

A serious objection to the proposed amendment is the difficulty of drawing a 
satisfactory line of demarcation between subject matter appropriate for a treaty, 
and subject matter which is not. The intention of the amendment is to forbid 
the one and permit the other. But neither the amendment, nor any part of the 
existing Constitution, nor any clear current of custom or precedent in our 
national history, marks out a line by which these two subject matters may be 
distinguished. 

We object to a constitutional amendment which leaves undefined a boundary 
line which is to be subsequently defined in practice. Such an amendment would 
lead to varying interpretations by courts and executive officers. Moreover, the 
clear necessity, shown by our history, that the President must be’ free to enter 
into a great number of executive agreements particularly with allies in time of 
war, would compel a construction tending to curtail the function of the Senate 
in the ratification of treaties. ; 

We think the public interest against abuse of executive agreements can be 
entrusted to the force of public opinion operating directly upon the President, 
to the existing power of Congress to regulate the making of executive agreements, 
and to the further power of Congress to modify or set aside the internal effect 
and operation of executive agreements previously made, if that should become 
necessary. 

Vv. CONCLUSION 


The amendments sponsored by the committee on peace and law through United 
Nations, and adopted by the American Bar Association, have their origin in fears 
lest future action will endanger our liberties or alter our form of government. 
The amendments would alter to its detriment a system of government which 
has endured without change in this respect for 160 years. We think the fears 
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elaborated before us do not warrant the drastic action proposed. As has well 
been said: 


“One of the few sure maxims of government is that you have to trust some- 
body.” ? : 
Respectfully submitted. 
COMMITTEE ON FEDERAL LEGISLATION. 


Mr. Smirney. Also, sir, 1 would submit for the record a letter over 
the signature of Donald B. Cloward, executive secretary, Council on 
Christian Social Progress, the American Baptist Convention, 152 
Madison Avenue, New York 14, N. Y., under date of April 26, 1955, 
addressed to the Honorable Estes Kefauver, subcommittee chairman, 
to which is attached a copy of the statement of the position of that 
person. 

Senator Dirksen. Without objection. 

I think the chairman ought to note at this point that as these state- 
ments go in the record there is no hint, in some cases where they are 
supposedly representative of a viewpoint of an organization, just 
what formal action may be taken by the organization, the size of the 
organization, and so forth, but I think we will make that general 
qualification with respect to every statement that purports to repre- 
sent an organized viewpoint. 

(The letter and statement referred to are as follows:) 


COUNCIL ON CHRISTIAN SocraL ProGress, 
New York, N. Y., April 26, 1955. 
Hon. Estes KEFAUVER, 
Subcommittee Chairman, Senate 
Judiciary Committee, Washington, D. C. 


My Dear SENATOR: I am attaching herewith a statement which I wish might 
be entered in your official record of the hearings on the Bricker amendment. 
Thanking you for this kindness and assuring you of my personal best wishes 
to you in your leadership, I am, 
Sincerely yours, 
Donatp B. CLowarp, 
Executive Secretary. 


STATEMENT SUBMITTED BY Rev. Donatp B. CLowarp, EXECUTIVE SECRETARY OF 
THE COUNCIL ON CHRISTIAN SOCIAL PROGRESS OF THE AMERICAN Baptist Con- 
VENTION, APRIL 27, 1955 


My name is Donald B. Cloward; I am the executive secretary of the Council 
on Christian Social Progress of the American Baptist Convention. The council 
is the agency charged with responsibility for contact with Government agencies 
dealing with the legislative field, when authorized by the convention so to act. 

Each year the American Baptist Convention in annual session adopts certain 
resolutions dealing with public questions. Anticipating the debate a year ago 
on the Bricker amendment, the American Baptist Convention meeting in Denver 
May 25, 1953, deplored any action to seek through constitutional amendment any 
means of curtailing the treatymaking power of the President and the Congress 
or to render it impossible for the United States to work effectively through the 
United Nations on many crucial issues such as disarmament or international 
control of atomic weapons, etc. 

The Bricker amendment was defeated in the Senate in 1954 and must be 
defeated again if our Government is to continue free to deal constructively in 
international relations. 

We feel the amendment is not needed. The Constitution would outlaw any 
treatymaking powers that came in conflict with the fundamental law of our land. 
Certainly the Congress itself constitutes a watchdog over any borderline cases. 

Moreover, the sponsors of the Bricker amendment have not been the most 
sincere supporters of the U. N. or a broad liberal American foreign policy. 





* Zechariah Chafee, Jr., Amending the Constitution to Cripple Treaties, 12 La. L. Rev. 
345, 380 (May 1952). 
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Finally, the amendment would set up cumbersome machinery that would slow 
up the whole treatymaking procedure and be a constant source of embarrassment 
to our Government. We express a hope, therefore, that your committee will see 
fit to report unfavorably on this amendment, and that the Senate, if it receives 
it, will defeat it. 


Mr. Smiruey. Then there is a letter under date of May 2, 1955, 
signed by Lester B. Orfield, of the Indiana University School of Law, 
Indianapolis, Ind., to which is attached an address delivered by him 
to the Indianapolis Bar Association on March 3, 1954, and I ask that 
that be included in the record, too, sir. 

Senator Dirksen. Without objection. 


(The letter and address referred to are as follows :) 


INDIANA UNIVERSITY ScHOOL or LAw, 
Indianapolis, Ind, May 2, 1955. 
Hon. ESTES KEFAUVER, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR KEFAUVER: I would appreciate it if you would place in the record 
of the hearings on the Bricker amendment my views in opposition to it as 
expressed in enclosed speech delivered to the Indianapolis Bar Association. 

Respectfully yours, 
LEesrer B. ORFIELD. 


ApvDRESS BY PROF. LESTER B. ORFTELD, OF INDIANA UNIVERSITY SCHOOL oF LAw, 
TO INDIANAPOLIS BAR ASSOCIATION, MARCH 3, 1954 


Mr. President, on Friday, February 26, the Bricker amendment and its various 
substitutes died. I propose to perform an autopsy. 

Sir William Osler, the great American physician, once stated a way of life 
in accordance with the tenets of sound mental hygiene. He said: “It is the 
practice of living for the day only, and for the day’s work, life in daytight 
compartments.” I think it is a fair statement that during the past year this 
tenet has been ignored. For months we have been hearing about 20 years of 
treason. Senator Bricker has been fearful of what some President or some 
Senate will do 50 years or a century from now. Is it not about time for the 
Senate to get down to problems of today rather than those of yesterday or 
tomorrow ? 

At the outset I wish to make it crystal clear that I am opposed to each and 
every provision of the Bricker amendment. I believe that there is no health 
in it. Some parts of the amendment are Worse than others, but all are bad. 

Section 1 provides: “A provision of a treaty which conflicts with this Consti- 
tution shall not be of any force or effect.” 

But this is already the law. Hence this section is unnecessary. There have 
been about eight decisions of the Supreme Court in which it has indicated that 
it regarded the legality of a treaty as justiciable. The advocates of the Bricker 
amendment object that no treaty has so far been declared unconstitutional, 
whereas some 70 or SO acts of Congress have been found invalid. But the 
answers are two. In the first place, the constitutional limitations on the power 
of Congress to enact statutes are broader and more numerous, since the State 
legislatures may pass local laws, but may not make treaties. This does not 
mean that there are no limitations on the treaty power. Writers have pointed 
out that treaties may not unseat State governments, nor subsantially alter the 
machinery of State government, nor introduce slavery in violation of the 13th 
amendment, nor deprive of jury trial in the State courts, nor deprive of due 
process in violation of the 15th amendment, nor alienate territory belonging to 
one of the States without its consent. I presume that a treaty must not violate 
the first amendment which guarantees freedom of religion, freedom of speech, 
freedom of the press, peaceable assembly, and the right to petition. In the 
second place, the President and the Senate have exercised good judgment, and 
have never adopted an unconstitutional treaty. Past experience indicates that 
We need not worry about the possibility that some day they will adopt an 
unconstitutional treaty. 

That the constitutionality of a treaty is a justiciable question may be seen 
by comparing it with other forms of law. Every one will agree that the original 
Constitution is not open to attacks as to its constitutionality. But that is not 
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true of amendments to the Constitution. In several cases the Supreme Court has 
held that one may attack the procedure used in proposing or ratifying an 
amendment. Thus the courts have passed on (1) the meaning of “two-thirds 
of both Houses” in proposing an amendment; (2) whether Congress has the 
power to select ratification by State legislatures rather than by State convent- 
tions; (3) the necessity of the President’s approval of an amendment, and 
(4) the meaning of “legislatures” ratifying Federal amendments with respect 
to compulsory popular referenda. Only the length of time permitted the States 
to ratify is regarded as a political question. One may also attack the sub- 
stantive validity of an amendment. The 18th and 19th amendments were at- 
tacked as being outside of the scope of the amending power; and the Supreme 
Court held inferentially that the issue was justiciable. If one can attack a 
constitutional amendment cannot one a fortiori attack a treaty? 

For a century and a half the courts have permitted attacks on the constitu- 
tionality of statutes. Yet statutes must be enacted by both Houses of Congress. 
A valid treaty may be repealed when in conflict with a subsequent act of Con- 
gress. If a treaty is subject to a subsequent act of Congress is it not a fortiori 
subject to the Constitution itself? Executive agreements are subject to sub- 
sequent acts of Congress. The Fourth Circuit Court of Appeals has recently 
held that they are also invalid if in conflict with a prior act of Congress. Does 
not this strict judicial attitude toward executive agreements tend to show that 
treaties in conflict with the Constitution are justiciable and may be set aside; 
and that a fortiori executive agreements are justiciable and may be set aside? 

Section 2 of the Bricker amendment provides: “A treaty shall become effective 
as internal law in the United States only through legislation which would be 
valid in the absence of treaty.” 

This is the worst section. The Constitutional Convention of 1787 debated 
and rejected this proposal 8 to 1. Should not careful examination by a Senate 
committee and a two-thirds vote of the Senate and the consent of the President 
save us from harmful treaties? Apparently Senator Bricker assumes that in 
the past the President and the Senate and the Supreme Court could not be 
trusted to do the right thing; and that they cannot be trusted to do the right 
thing in the future. He reminds me of the old Quaker who said to his wife: 
“All the world is queer but thee and me. And sometimes I think even thee 
is a little queer.” 

To require Congress to pass legislation to make a treaty a part of our internal 
law amounts to a requirement for legislative stuttering. Five steps would be 
involved: (1) the President proposes; (2) the Senate ratifies; (3) the House 
of Representatives enacts a bill; (4) the Senate passes such bill; and (5) the 
President signs the bill. This would give us the most cumbersome treaty- 
making machinery in the world. In other countries the legislative body act but 
once. Furthermore, the legislatures of other countries can be expected to back 
up their executives as they have parliamentary government and the executive 
is responsible to the parliament. In the United States, on the other hand, the 
President is not subject to Congress, and Congress might not go along with 
the President. 

Quite clearly there are some treaties which ought to go into effect at once, 
and no purpose but delay would be served by requiring Congress to pass legis- 
lation to make the treaty effective as internal law. Under the present Con- 
stitution the Senate may stipulate that a treaty is not self-executing. If it 
does, Congress will have to adopt subsequent legislation to make it effective 
as internal law. The lower House of Congress can always make itself felt since 
it has control of taxes and appropriations. Congress may at any time pass a 
law overriding the internal effect of a treaty. 

Senator George’s proposal differed from Bricker’s in that he would make 
no change as to treaties. He would instead require congressional approval of 
executive agreements to make them effective as internal law. 

The “which” clause is by far the worst part of section 2. Under it if a treaty 
covered any matter of domestic law not delegated to Congress, a State legisla- 
ture would have to act before the treaty applied to the State. It would become 
almost impossible to make treaties granting reciprocal rights to Americans and 
as to aliens, as to ownership and transfer of property, taxation, extradition, 
and the conduct of local business. We would have the ridiculously cumbersome 
machinery of the 5 steps I mentioned a moment ago plus action by 48 State 
legislatures. I ask you, How stupid can one get? 

Section 3 provides: “Congress shall have power to regulate all executive and 
other agreements with any foreign power or international organization. All 
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such agreements shall be subject to the limitations imposed on treaties by this 
article.” 

This section would upset the balance of power between the President and 
Congress in the area of foreign affairs. It would tie the hands of the President 
in conducting international negotiations. It might interfere with his constitu- 
tional right to act as Commander in Chief. As Senator Fulbright has so well 
stated: “It was never intended by the Founding Fathers that the President 
should be a ventriloquist’s dummy.” Our constitutional philosophy is one of 
separation of powers. This section would violate this doctrine at the expense 
of the President. Flexibility is necessary here, but this section would destroy 
it. It could prevent us from maintaining the leadership of the anti-Communist 
world. 

What is the present status of executive agreements? LEight-five percent of 
them are made with the prior authorization of Congress, or subject to con- 
gressional approval. The Bricker amendment would make them all subject to 
regulation by Congress. Yet, as to many matters, speed and accuracy are abso- 
lutely essential. General Clay says that it would have prevented the Berlin 
airlift. The supporters of the Bricker amendment cite the agreements made at 
Yalta and Potsdam as examples of abuses which would be impossible under the 
Bricker amendment. But in the light of the data available at that time would 
Congress not have approved them? Do not forget that Yalta was intended to 
secure help from Russia against Japan. At that time such help seemed essential 
unless we were willing to risk losing hundreds of thousands of American soldiers. 
We cannot give the President power to make executive agreements without 
taking the risk that occasionally he will exercise bad judgment. But is this 
risk not worth the while when we bear in mind the far more numerous cases in 
which he clearly acted in the national interest? 

Bear in mind too that like treaties, executive agreements must be constitu- 
tional. They may be set aside in the courts. They may be repealed by a 
subsequent act of Congress. And it has recently been held that an agreement 
must be not in conflict with some prior act of Congress. 

I pass over briefly the recent proposal that treaties be adopted by the Senate 
after a formal recorded rolicall. But the Senate could do this simply by Senate 
rule. Is this not introducing trivialities into the Constitution? Why use an 
elephant gun to hunt quail? Or, as Senator Douglas asks, why use an atomic 
bomb to kill a mosquito? 

In concluding I wish to refer to what I regard as the fatal flaw in the 
Bricker amendment. It assumes that merely by a change in the wording of 
our Constitution we can guard against and prevent future catastrophes in our 
foreign relations. Is it not utterly naive to assume that this is possible? Does 
not the future rest in the hands of the people of the future? If we have an 
intelligent, alert, and civic-minded electorate, will our affairs not be well tended? 
One need but look on the one hand at the Latin American countries and Soviet 
Russia with beautifully written constitutions yet living under dictatorships; and 
on the other hand at England which has no written constitution, yet has all the 
great freedoms we enjoy in our country. As Charles A. Lindbergh recently 
stated: “The character of man still forms the essential core of a lasting civiliza- 
tion.” Whenever you can show me that you can prevent an earthquake by a writ 
of injunction, or cure cancer by a writ of prohibition, I will come out for the 
Bricker amendment. 


Mr. Smirney. Then, sir, a letter under date of May 3, 1955, ad- 
dressed to Senator Estes Kefauver and signed by Charles Fairman, 
Nagel professor of constitutienal law, Washington University, St. 
Louis, Mo., and I ask that that be included. 

Senator Dirksen. Without objection. 

(The letter referred to is as follows:) 


WASHINGTON UNIVERSITY, 
St. Louis, Mo., May 3, 1955. 
Senator Estes KEFAUVER, 
Senate Office Building, Washington, D. C. 


Dear SENATOR KEFAUVER: I address you as chairman of the subcommittee of 
the Senate Judiciary Committee, holding hearings on Senate Joint Resolution 1. 
In my view, this is a very bad measure—based upon misconception, and ambigu- 
ous in its drafting. 
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The statement by the Department of State, of April 6, 1953, on Senate Joint 
Resolution 1 and Senate Joint Resolution 43 of the 83d Congress, was admirable, 
strong, and accurate. Opponents of the present measure might well stand on 
that. Particularly instructive was annex B, “Treaty provisions prevailing over 
inconsistent State laws on subjects in which treaties were necessary for that 
purpose.” 

The present Senate Joint Resolution 1 has been somewhat amended, however, 
and I direct my remarks to that. 

The heart of the measure is section 2. This is the old “which” clause, with the 
pronoun omitted. It comes to this: The scope of treatymaking would be cut 
down to the following dimensions— 

(a) if, absent a treaty, Congress would have power (interstate com- 
merce, postal power, ete.) to require a certain result, then a treaty to achieve 
that result might be made; and 

(b) as to any other result, a treaty could be made only so far as legisla- 
tion in the several States required that result. 

Proceeding through the latter channel would be so cumbersome, time-consum- 
ing, and frustrating as to be virtually impossible. 

Many of the most familiar and most unobjectionable objects of treatymaking 
involve results that Congress alone would be incompetent to require. Consider 
provisions assuring the right to inherit or to hold property, without impediment 
by reason of alienage: This is one of the oldest features of our treaties of amity 
and commerce, going back to the earliest years of the Republic. May Congress, 
absent a treaty, legislate on this subject? Clearly not—it would be a matter 
for the States. 

Consider the privilege of coming into the country to do business or to exercise 
a calling. This is of great value to Americans. But could Congress, absent a 
treaty, legislate to that effect? It has been considered, in principle, a matter 
governed by State law. 

Consider even the essential matter of extradition. Is it within the power of 
Congress, absent a treaty, to enact that anyone within the United States (citizen 
as well as alien), credibly charged in a foreign jurisdiction with the commis- 
sion of a crime therein, shall be delivered to that jurisdiction for trial? It 
would be very bold, and unwarranted, to answer in the affirmative. (The ad- 
mitted power to expel an alien falls far short of a national power to deliver 
citizen as well as alien to a foreign state on its request.) 

Our power to obtain benefits is limited by our power to give them. Senate 
Joint Resolution 1, in destroying the latter, would preclude the former. 

As the law of the Constitution now stands, and has stood from the beginning, 

the treatymaking power “extends to all proper subjects of negotiation with for- 
eign governments.” Jn re Ross (140 U. S. 453, 468 (1891)). On familiar prin- 
ciple, it does not extend to that which the Constitution forbids, or to that which 
is not properly of international concern. It would not be within the treaty- 
making power to deny one within our jurisdiction any of the constitutional 
guaranties, or to alter the internal structure of American Government. Propo- 
nents of the measure now offered as Senate Joint Resolution 1 have conjured up 
horrendous specters of what dreadful things might happen if the President and 
the Senate someday become lost to reason. But very certainly, now, the incor- 
poration of Senate Joint Resolution 1 into the Constitution would cripple our 
xyovernment, now so powerful, in its conduct of international affairs. It would 
cripple it badly—how badly no one can say certainly—for the proposal would 
raise new and difficult questions as to what Congress alone could do in fields 
that from the beginning have been the subject of treatymaking. 

Now I turn to section 1: I have just examined that portion of the record of 
the Association of the Bar of the City of New York, March 1955 (vol. 19. No. 3), 
wherein two committees discuss Senate Joint Resolution 1. I concur in what is 
there said, and, as to section 1, coneur particularly in what the committees say in 
their part VI. Doubtless the Senate subcommittee has that document before it. 

At the least, section 1 would enact the obvious. Certainly all power under our 
Constitution—the treatymaking power included—is limited by all pertinent provi- 
sions of that Constitution. 

Since, however, it has not been our wont to amend the Constitution to repeat 
what is already well settled—and since the in-pursuance clause, now added to 
the proposal, presumably adds some further meaning to the sentence—one 
wonders what section 1 does mean. As the bar association report points out, 
section 1 is ambiguous, and moreover raises a false issue calculated to beguile 
those not acquainted with the matter. 
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Section 3: Need we amend the Constitution to insert what is properly a matter 
for a rule of the Senate? If this is a wise provision—which I do not stop to con- 
sider—ought not the Senate to achieve it by simply adopting it as a rule? I 
cannot believe that the Senate is so derelict that we must now amend the Consti- 
tution to impose this mere rule of procedure. 

Whatever problems there may be, now or in the future, in the matter of the 
relation between international treatymaking and the United States Constitution, 
they may all be settled, rightly and wisely, without any tinkering with the Con- 
stitution as it was written. Very certainly, on the other hand, the adoption of 
Senate Joint Resolution 1 into the Constitution would subvert vital features of 
the Constitution and leave us a badly weakened nation. The more one knows 
about this easily-confused subject, the more ill-conceived and mischievous appears 
this attack upon the existing Constitution. 

I am, with respect, 

Faithfully yours, 
CHARLES FAIRMAN, 
Nagel Professor of Constitutional Law. 


Mr. Smiruery. Alsoa statement by Stuart Chevalier, of Los Angeles, 
Calif.,a member of the New York, California, and District of Colum- 
bia bars, on the Bricker amendment, which he submitted with a letter, 
addressed to Senator Kefauver, under date of May 2, 1955. 

Senator Dirksen. Very well. The statement will be submitted with- 
out the letter since the letter contained some personal comment on 
another matter. 

(The statement referred to is as follows :) 


STATEMENT BY STUART CHEVALIER OF Los ANGELES, CALIF., MEMBER OF NEW York, 
CALIFORNIA, AND DISTRICT OF COLUMBIA Bars 


I have carefully read the printed report opposing the Bricker amendment, 
which was prepared by the two committees of the Association of the Bar of the 
City of New York and published in March 1955. The 2 committees consisting 
of 38 members were unantmous in their disapproval of the amendment. I am in 
complete agreement with both the reasoning and the cenelusions stated in this 
report, and I would like to file it herewith as a part of this statement, in which 
I shall try to further emphasize some of the serious objections to the Bricker 
amendment. 

This amendment seeks to change fundamentally the treatymaking power under 
which we have operated since the adoption of the Constitution and should there- 
fore be given the gravest consideration before approval. 

In spite of the dire predictions of Senator Bricker and his followers, I am not 
prepared to believe that there is not enough statesmanship in the United States 
Senate, enough patriotism and intelligence in the President, enough judicial 
ability, courage and sense of responsibility in the Supreme Court, all combined, 
to protect the country from the evils which the proponents of the amendment 
would have us believe now threaten our liberties. If indeed our governmental 
bodies are as weak, stupid, or corrupt as these gentlemen would seem to fear, 
then no constitutional amendments, however numerous or however skillfully 
drawn would serve to save the country from destruction. Furthermore, the 
dangers, if they exist, can be met and met successfully without the cumbersome 
and rigid processes of constitutional amendments which, as now proposed, would 
create more problems than they attempt to solve. 

To modernize a familiar Biblical illustration, the Bricker remedy is as if a 
machinegun were used to destroy a gnat and in the process killed instead a camel; 
or, more aptly, as if a machinegun were so constructed and aimed that when- 
ever a gnat or any other small object came within a few feet, the gun would 
automatically and indiscriminately fire off and kill or destroy anything within 
its range. Of course there are simpler and safer ways of killing gnats. The 
three sections of the Bricker amendment come under this description. 

Section 3, which provides that the vote on a treaty shall be by yeas and nays 
and the names of the persons voting recorded in the Journal, is a good illustra- 
tion of how unnecessary is a constitutional amendment for such a purpose. That 
manner of killing gnats can be covered, and covered quite adequately and with- 
out risk to our liberties by a simple change in the rules; and if experience later 
indicates a better method, the rules can be further changed without the tedious 
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and long-drawn out procedure of a constitutional amendment. In fact, such a 
change in the rules has already been proposed, if not adopted. 

Section 1, providing a treaty or other international agreement if in conflict 
with the Constitution shall not be the supreme law or of any force or effect is 
another illustration both of the lack of a need for and the danger of such an 
amendment. Presumably the intent of the framer of this section was to declare 
that treaties cannot override the Constitution—in other words, as we see it, that 
the Constitution means exactly what it says. There is cerainly no more need 
on that ground for such a provision than for a second amendment declaring that 
the first one means what it says, and so on ad infinitum. But the amendment as 
framed raises serious questions not only as to the necessity therefor, but as to 
its meaning and effect: 

(a) The Supreme Court has declared in case after case that a treaty cannot 
override the Constitution or be valid if in violation of that instrument. Such 
oft-repeated statements, even if they be regarded as dicta, yet when so repeated 
by the Supreme Court, take on the character of settled decisions; and it is in- 
conceivable that the Court would ever depart therefrom. 

(b) But the language also implies that but for this amendment treaties could 
supersede the Constitution, and the amendment not being retroactive, earlier 
treaties if any, which so override the Constitution would nevertheless be valid. 

(c) The language raises the further question whether, since treaties and inter- 
national agreements are thus singled out, other acts of Congress, etc., not so 
mentioned, could superesde the Constitution, a possible interpretation which 
would fundamentally change our whole conception of the Constitution as the 
supreme law of the land. A future court that so held might indeed find some 
justification therefore in this clumsy, blunderbuss provision, since it might fairly 
be presumed that the amendment intended some change in the Constitution. 
A sore of shot in the dark, aimed to be merely declaratory, the amendment 
therefore might do very serious and wholly unintended damage to our constitu- 
tional structure. 

Section 2 provides that a treaty or other international agreement shall become 
effective as internal law only through legislation valid in the absence of inter- 
national agreement. In other words, treaties or executive agreements which 
operate as “internal law” (whatever that phrase may mean) must require ap- 
proval by both Houses of Congress, as in the case of other laws. Some have 
interpreted this phrase as also meaning that the approval of the States might 
also be required if the matter were not within the exclusive jurisdiction of 
Congress. In the latter case, the Bricker amendment would also in effect repeal 
the constitutional provision expressly denying authority to the several States 
. to enter into treaties (art. I, par. 10, clause 1). 

It would be difficult to imagine a more cumbersome, a more impractical and, 
in the present state of the world, a more dangerously unwise procedure for 
handling our international affairs, aside from the fact that section 2 might in 
addition upset the present balance between State and Federal jurisdiction in 
the realm of treatymaking. And what is an internal law? And how long will 
it take after the Senate’s two-thirds vote for both Houses to approve the treaty 
or agreement, or for action thereon by the several States? And how long there- 
after for the courts to decide whether in fact the treaty involved internal law 
as Many important treaties necessarily do? Obviously, we would thereby restore 
the very conditions existing under the old Articles of Confederation and which 
the Constitution was intended to cure. This proposal is similar to one made in 
the Constitutional Convention of 1787 that “no treaty shall be binding on the 
United States which is not ratified by law,” a proposal that received only one 
favorable vote in that Convention. It has been well said that the history of the 
intervening 160 years or more suggests nothing which would justify reversing 
this decision now, or adding the approval of the House of Representatives to 
the requirements for the exercise of the treatymaking powers. (One possible 
construction of this section would have the startling and certainly undesirable 
effect of permitting a treaty or executive agreement to alter the Constitution 
when supplemented merely by an act of Congress.) 

Furthermore, there are ample and adequate methods now available for meet- 
ing all the supposed evils with which the Bricker proponents are now trying 
to frighten us. To repeat, we certainly do not need such heavy artillery in order 
to kill a gnat. Assuming that a treaty had been passed which would violate 
the Constitution, or which was deemed to infringe unduly on any of our rights, 
(a) the Supreme Court is available for reviewing such a treaty; and (b) since 
an act of Congress is also the supreme law of the land, a later act of Congress 
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dealing with such “internal” matters could amend, modify, or repeal the treaty, 
a power which has frequently been so exercised by Congress. (See Chae Chan 
Ping v. U. 8. (130 U. S. 581, 600).) This is a result which will no doubt 
surprise many critics of the treatymaking power. But this result follows from 
the language of article VI (2), which makes both treaties and acts of Con- 
gress the supreme law of the land. (c) It is always possible to approve a treaty 
with reservations or amendments which would fully protect our rights. This also 
has often been done. 

Why, therefore, tie the hands of the treatymaking power for all time to come in 
order to meet imaginary evils or to meet evils which, if not wholly imaginary, 
could easily be met by existing powers? And why sacrifice the present flexibility 
for a rigidity in a field where flexibility is so highly desirable? Here again 
we are using a machinegun to kill a gnat and instead may slaughter a whole 
earavan of camels. And why take away from the Senate the discretion to 
determine in each case whether to make the particular treaty self-executing? 
There may be and have been cases when it might be and was vitally important 
to do so. 

In considering the broad subject of the treatymaking power, it is important to 
recall that our present Constitution grew out of the weaknesses of the Articles 
of Confederation, and that one of the great weaknesses of the Articles was the 
inability of Congress thereunder to compel the States to observe the treaties 
which Congress might enter into, since each State exercised what amounted to a 
veto power thereon. Hence, the denial to the States the power to enter into 
treaties, a power which this present clumsy legislation might intentionally or 
unintentionally restore. But, it is argued, that in spite of all these checks 
and powers, the Senate might nevertheless barter away or destroy our rights 
and freedoms at some future time. To repeat, it would be humiliating to believe 
that there is not enough statesmanship in “the greatest deliberative body in the 
world” to protect our rights under the Constitution or otherwise in approving 
treaties with other nations. It would be humiliating to think that the most 
powerful country in the world must stand in mortal fear that “its Declaration 
of Independence would be repealed,” that “its form of government might be 
changed,” or even that “the President of the United States need not be a citizen 
of this country and might therefore be a Hindu or a Chinaman,’—all this by 
a provision in a treaty. Such are the claims of some of the proponents of sec- 
tion 1, 2, and 3. It is impossible to take such preposterous claims seriously— 
they seem rather to reflect the desperate straits to which these gentlemen are 
driven in trying to make out a case for the amendment. 

This amendment is proposed at a time in our history when we need the greatest 
freedom and flexibility in dealing with foreign situations that themselves may 
threaten our very existence. It is a time when we need the mature, untrammeled 
statesmanship of the Senate, combined with that of the President, to protect our 
rights, and when certainly that statesmanship should not be hampered by petty 
obstructions and paralyzing delays, when both wise and expeditious action may 
be necessary to our very survival. 

The need not only for the existing treatymaking power, but for the power 
to enter into executive agreements has been fully demonstrated by the history 
of thousands of such agreements which we have entered into in the past. Today 
there are occasions, and vitally imperative occasions, when both expedition and 
secrecy may be essential to our protection as a nation. In a state of war, or 
even in preparing for war, it would be disastrous if we were compelled to reveal 
to the enemy all of our plans for working with our allies and friends, and when 
therefore both secrecy and expedition may be essential to their protection also. 
But this weapon would be snatched from us by this foolish and altogether unnec- 
essary amendment. The wisest of us cannot anticipate the many cases that 
might arise in the future when the full and free exercise of the power to negotiate 
may be the condition of our survival in this very dangerous world. In tinkering 
or “Brickering” with the Constitution at this tmie, we are indeed playing with 
fire, and with a deadly, destroying fire, while fixing our ‘gaze on a few annoying 
gnats—or shall I say ducks?—but losing sight of the hydrogen bombs which are 
exploding just over the horizon. i 

Those who are genuinely interested in efforts to curb the Kremlin in its cam- 
paign to destroy human freedom in other countries and thereby to threaten our 
own, should be the first to resist such crippling constitutional amendments as 
those now proposed. We should rather seek to preserve and strengthen our 
power to take the lead in the fight for human liberty and against oppression 
everywhere, a role which historically and with honor we have often assumed. 
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Some of us seem to forget that we are still the most powerful country in the 
world and therefore owe a responsibility that such power imposes upon us to 
protect the weak and oppressed who look to us for help. That moral leadership 
of which we have in the past been so justly proud, we are now asked to abdicate 
on the ground that we would otherwise endanger our own national security. 

Why does not the Senator suggest that we simply amend the Constitution to 
provide that Congress shall have no power to enter into or approve any interna- 
tional agreement, treaty, or other understanding whatsoever? Such a provision 
should be sufficient to satisfy even the most extreme isolationist, although it 
might leave us without allies in time of war or friends in time of peace. Unfor- 
tunately, we are prisoners of this tight littke world of ours, whether we like it 
or not, and we must try to get along with our neighbors as best we can, although 
the ideal thing might be to cut our moorings and float off into space. Even to 
protect our own citizens abroad and their property rights, some reciprocity in 
treatymaking is essential, as shown by the long list of American treaties. And 
these also involve internal law. 

As the Supreme Court stated in Missouri v. Holland (252 U. 416), “it is 
obvious that there may be matters of the sharpest exigency for the line well- 
being that an act of Congress could not deal with, but that a treaty followed by 
such an act could, and it is not lightly to be assumed that, in matters requiring 
national action, ‘a power which must belong to and somewhere reside in every 
civilized government’ is not to be found.” 

The framers of the Constitution were warned by its then proponents, of the 
dangers to our existence supposed to lurk in the treatymaking powers conferred 
on the Senate. But being so fully warned, they nevertheless retained the treaty 
provision, and the Constitution was adopted. After 166 years that provision has 
neither been changed, nor has it brought upon us any of the dire results predicted 
by those who then objected to this provision. 

James Madison then expressed the overwhelming sentiment of the Constitu- 
tional Convention when he said that “the necessity of some adequate mode of 
preventing the States in their individual characters, from defeating the con- 
stitutional authority of the States in their united character * * * has been 
decided by a past experience.” (Farrand, The Records of the Federal Conven- 
tion, vol. 3, p. 523.) 

And Alexander Hamilton, taking notice of the criticisms of the treatymaking 
provision, said this in No. 74 of The Federalist : “Though this provision has been 
assailed on different grounds with no small degree of vehemence, I scruple not 
to declare my firm persuasion that it is one of the best digested and most unex- 
ceptional parts of the plan.” 

In concluding this statement I would like to quote with approval the conclud- 
ing paragraphs in the report of the committees of the New York City Bar Asso- 
ciation above mentioned: 

“The present constitutional ordering of our foreign affairs has served this 
country exceedingly well for 166 years. The proposals embodied in the various 
versions of the Bricker amendment would radically alter this constitutional 
scheme by increasing the power of Congress at the expense of the President and 
by increasing the power of the States at the expense of the Federal Government. 
At a time when more than ever in our history it is smperative that this country 
afford intelligent and constructive leadership, these Bricker proposals would 
shackle the President and the Senate, in whose hands the Founding Fathers so 
wisely placed the primary responsibility and initiative in the conduct of our 
foreign relations. 

“There may have been times in our history when the American people could 
have afforded the luxury of learning the undesirability of the Bricker amend- 
ment through trial and error. However, its adoption today would place many 
impediments upon the conduct of our foreign affairs and military operations and 
adversely affect our chances of survival in the modern world.” 


Mr. Smirury. Then, sir, I have a letter referri ing to the Friends 
C ommittee on National Legislation. 

Senator Dirksen. I rather fane y this might go in, too. We have 
hed some testimony from that Dr. Freeman, who came before the 
subcommittee, speaking not particularly as an official representative 
of the Friends Committee on National Legislation. I think he tried 
to make it clear what the limitations were on him, but here is another 
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‘etter from Dr. Fred G. Lehmann, of Mokena, Ill., which asserts quite 
a different viewpoint, and I think it can quite properly go in. 
(The letter referred to is as follows:) 
MOKENA, ILL., May 3, 1955. 
Subject : Bricker amendment. 
Senator Estes KEFAUVER, 
Senate Judiciary Subcommittee, 
Washington, D. C. 

My Dear SENATOR KEFAUVER: Last week the press reported that included in 
the testimony in opposition to the Bricker amendment was that of Quakers as 
delivered by the Friends Committee on National Legislation. That committee 
has every right to do so, but it should be remembered that it does not speak for 
Friends officially. The writer is a Friend and is very much in agreement with 
the purposes of the amendment and has so informed the FCNL on several 
occasions during the past several years. 

The FCNL is a committee of individual Quakers and non-Quakers and repre- 
sents its own executive committee and does not represent Quaker churches or 
congregations. The individual churches have taken no stand either for or 
against the amendment to my knowledge. Therefore to give any weight to the 
FCNL as being representative of Quakers is entirely unnecessary. 

Very truly yours, 


FRED G. LEHMANN. 
Mr. Smirney. Also, sir, a letter under date of April 18, 1955, signed 
by William P. Gray, of the firm of Gray, Binkley & Pfaelzer, attorneys 
at law, of Los Angeles, Calif., and it is ‘addressed to Senator Kefauver. 
! request that that go in the record. 
Senator Dirksen. Without objection. 
(The letter referred to is as follows:) 


Los ANGELES, CALIF., April 18, 1955, 
Re Bricker amendment. 
Hon. Estes KEFAUVER, 
United States Senate, 
Washington, D. C. 


DEAR SENATOR KeEFAUVER: Thank you for your letter of April 5, 1955, advising 
of the scheduled hearings before your subcommittee beginning on April 27, 1955, 
concerning Senate Joint Resolution 1. As was the case at similar hearings last 
year, every facet of this most important question will undoubtedly be argued 
many times before your subcommittee, and it is therefore neither necessary nor 
appropriate for me to attempt a detailed argument of the matter by written 
communication. However, I have devoted a considerable amount of time to this 
issue, feel strongly that the Constitution should be preserved intact, and would 
like to add my voice toward that end. 

Accordingly, my participation is limited to the submission of three comments 
that I believe summarize the principles here concerned: 

1. Under our present law, a treaty must be in harmony with the Constitution 
in order to be valid. There is nothing in the Constitution or in our history 
under it that would justify a responsible fear to the contrary. In making this 
assertion, I have well in mind the case of Missouri v. Holland and the many 
other “straw man” examples to which the proponents of the Bricker amendment 
habitually point with alarm. To pass an amendment intended to be declarative 
of existing law is certainly unnecessary and creates the danger that the result 
might be an unwitting alteration of the present law. 

2. Our Constitution as it now reads provides an admirable balance between the 
well-recognized need to establish safeguards against an all-powerful Executive, 
on the one hand, and the equally vital necessity, on the other hand, that these 
safeguards shall not unduly interfere with the ability of our Government to 
make prompt and effective agreements with other nations. The proposed amend- 
ment would strengthen the former objective with a resulting detriment to the 
latter that our country can ill afford, particularly in these critical days of inter- 
national tension. 

+. The proposed amendment is acknowledgedly based upon a conception that 
we must now save ourselves and our generations to come against the day when 
an untrustworthy President and an indolent Senate will somehow relinquish the 
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cherished institutions of an unsuspecting people, by means of international agree- 
ment. It would seem far better to reject this philosophy of fear and to remember 
instead that there is no substitute for a conscientious and responsible President, 
a watchful Senate, and an enlightened people. To attempt to provide such a 
substitute as is contained in the Bricker amendment does little service to the 
country, and displays a completely unjustified lack of faith in ourselves as a 
nation and in the time-tested Constitution under which we live. 

You are welcome, in your discretion, to include any part of this letter in the 
record of hearings. 

Very truly yours, 
WILtiAM P. Gray. 


Mr. Smiruey. In addition, sir, there is a letter signed by Harold C. 
Deutsch, chairman, and Charles H. McLaughlin, director of research, 
of the Minnesota Committee Opposing the Bricker Amendment, from 
Minneapolis, Minn., sent to the chairman of the subcommittee under 
date of April 30, 1955, in which he calls attention to an exchange in 
the record between himself and Senator Bricker, and deals with that 
exchange. I offer that for the consideration of the Chair as to whether 
it should be placed in the record or not. 

Senator Dirksen. I believe that Senator Bricker should have an 
opportunity at least to examine the letter. 

Senator Bricker. I have not seen it. 

Mr. Surruey. I will submit it to him. 

Senator Dmxsren. He probably should have that opportunity, so 
that an equal opportunity will be afforded. 

Senator Bricker. I have no objection. 

Senator Dirksen. Without objection. 

(The letter referred to is as follows:) 


MINNESOTA COMMITTEE OPPOSING THE BRICKER AMENDMENT, 
Minneapolis, Minn., April 30, 1955. 
Senator Estes KEFAUVER, 
Chairman, Subcommittee of the Judiciary Committee, 
Senate of the United States, 
Washington, D. C. 


Dear SENATOR KEFAUVER: We appreciated very much the courtesy accorded 
us by you and the members of the subcommittee now holding hearings on the 
proposed Bricker amendment when we appeared on April 29 to present the views 
of the Minnesota Committee Opposing the Bricker Amendment. 

At that time Senator Bricker took exception to the following sentences in the 
mimeographed statement which we filed: 

“Senator Bricker’s notion of a conspiracy to surrender United States sov- 
ereignty at a United Nations Charter Review Conference in 1956 is laughable. 
There may indeed be individuals in the United States who would like to achieve 
world federalism at such a conference, but they are not in our Government. 
Surely there is nothing on earth which could be predicted with more serene 
confidence than that the powers will not agree upon world federalism in 1956, if 
indeed they can even agree to hold a revision conference. Senator Bricker 
forgets that the veto applies to all amendments of the United Nations Charter.” 

It was Senator Bricker’s contention that this misrepresented his views, and 
in particular that he had never accused United States representatives to the 
United Nations of such an intention, and well knew they did not hold such views. 
We are happy to have this assurance from him, but feel that it hardly answers 
the point which we made. His original remark to which reference was made 
was part of his statement upon introduction of Senate Joint Resolution 1 (Con- 
gressional Record, Senate, Jan. 6, 1955, pp. 81-84). It reads as follows (p. 81, 
col. 3): 

“The threat of treaty law has not abated. The treatymaking ambitions of 
the United Nations and its agencies continue to reflect a zeal to regulate the 
political, economic, and social rights and duties of people everywhere. Those 
who seek to make the United States a mendicant province in some United Nations- 
operated world government are determined to destroy the concept of national 
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sovereignty. This they hope to accomplish at the United Nations Charter Revi- 
sion Conference in 1956. * * *” 


The point we sought to make was not that Senator Bricker was charging 
United States officials with such a plan, but rather that the charge was absurd 
because no such change could be made in the United Nations Charter without 
the concurrence of the Governments of the United States (not to mention the 
United Kingdom, France, the U. S. S. R., and China), and it is well known that 
our officials (and theirs) have no such sentiments. 

Amendments to the Charter can be proposed by a two-thirds vote of a Charter 
Review Conference, but they cannot be brought into force unless ratified “* * * 
by two-thirds of the members of the United Nations including all the permanent 
members of the Security Council.” (United Nations Charter, art. 109, sec. 2). 
In practice it would not be possible even to have such an amendment proposed by 
a review conference if the official representatives of the five permanent members 
of the Security Council exerted their influence to prevent it—and we know they 
would. 


Since Senator Bricker shares our view that United States representatives to 
the United Nations are not proponents of world federalism, we think he should 
share our conclusion that his earlier fears on this point are laughable. 

In order to make it clear that our comments were not a mere personal attack 
upon Senator Bricker or a misrepresentation of what he said we should be 
grateful if this letter could be made part of the record of the subcommittee 
hearings. 

Very sincerely yours, 
Harotp C. DEUTSCH, 
Chairman. 
Cuartes H. McLAvuGHLIn, 
Director of Research. 

Mr. Smiruey. That completes the statements, sir, that I have to 
submit for the record at this time. 

Senator Dirksen. Now, Dr. Finch, at long last we have gotten 
around to you, and we might think of you as the residual witness. 
In sports they have a term for it. I think it is “anchor man,” is it 
not ? 

Mr. Frvcu. I feel anchored to this chair, Senator. 


STATEMENT OF GEORGE A. FINCH, VICE CHAIRMAN, COMMITTEE 


ON PEACE AND LAW THROUGH UNITED NATIONS, AMERICAN 
BAR ASSOCIATION 


Senator Dirksen. I remember with interest and delight your testi- 
mony 2 yearsago. So we are delighted to have you here again. 

I thought, Dr. Finch, in view of the fact that as statements go into 
the record and testimony is offered, people offer their qualifications, 
that I might want to be sure that your full qualification to speak as an 
expert and authoritatively on this subject is fully noted. 

If you do not mind a personal question, Dr. Finch, how old are 
you? That is a leading question, you understand. 

Mr. Frycn. I was 70 years old my last birthday. I was born in 
Washington on September 22, 1884. 

Senator Dirksen. So you are a member of the Society of Native 
Sons and Daughters in the Nation’s Capital? 

Mr. Fincu. No. Iameligible, and I am eligible also for the Society 
of Oldest Inhabitants, but I am not a member of either. 

Senator Dirksen. I am sure you are eligible. 

And what is your present vocation, Dr. Finch ? 


Mr. Frncu. I am practicing law in the city of Washington, but I 
reside in the State of Maryland. 
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Senator Dirksen. And have you always been a private practitioner 
of the law? 

Mr. Fivcu. I have only practiced law in recent years. I have had 
a rather varied experience in international affairs. 

Senator Dirksen. Now, you have had some identity with the Gov- 
ernment of the United States? 

Mr. Frvcu. Yes, sir; I started my career in this field in the State 
Department under Secretary of State Elihu Root and Philander C. 
Knox. 

Senator Dirksen. That was roughly about when ? 

Mr. Fincu. That was 1906 to 1911. 

Senator Dirksen. 1906 to 1911. That is nearly a half century ago? 

Mr. Fincu. Yes, sir. 

Senator Dirksen. And what were your particular duties in the 
State Department at that time and in the time succeeding that ? 

Mr. Frivcu. I was a law clerk, and I served in that capacity under 
James Brown Scott, the Solicitor, and under Chandler P. Anderson, 
the Counsellor, and at one time in the Office of the Secretary of State 
himself, Mr. Knox. 

Senator Dirksen. And how long were you in the State Department? 

Mr. Frvcu. I was in there 5 years. 

Senator Dirksen. And then you went from there to where? 

Mr. Frncn. While I was in the State Department, I was appointed 
secretary of the American Commission To Investigate the Republic 
of Liberia. That was my first venture away from home, to West 
Equatorial Africa. I became associated with the American Society of 
International Law at that time, and served for many years as the 
editor-in-chief of the American Journal of International Law. 

I retired from that a few years ago and am now the honorary editor- 
in-chief. And that will explain my familiarity with the contents of 
that. magazine, as you will discover when I get. to present. my paper. 

I was asked by Secretary of State Lansing to be one of the assistant 
legal advisers to the American Commission To Negotiate Peace at 
Paris. I went to that city with President Wilson’s group on the 
George Washington. I will relate some of my experiences there in 
the course of this testimony. 

Senator Dirksen. Oh, yes. 

Mr. Frncu. I have been a delegate to a number of Pan-American 
conferences. I have visited South America many times, and am 
president of the Inter-American Academy of Comparative and Inter- 
national Law, with headquarters at Habana. 

I have lectured at various universities. For 10 years, ending last 
June, I was professor of international law at the Georgetown “Uni- 
versity School of Foreign Service in this city. I have lectured also 
at the University of Michigan, at Ann Arbor; the University of Wash- 
ington at Seattle; at McGill U niversity in Montreal; and at the 
Academy of International Law at The Hague; and I am a member of 
the governing body of that institution, known as the curatorium. 

Senator Dirksen. Yes, now, in addition to the consultative service 
you rendered to Secretary Lansing in connection with the Peace Con- 
ference concluding World War I, ‘I take it 

Mr. FIncu. Yes, sir. 

Senator Dirksen. Did you render any other consultative service or 
advisory service ? 
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Mr. Fincu. Not since then, Senator. 

Senator Dirksen. I see. And now you are presently a private prac- 
titioner. Do you practice particularly in the field of international 
law ¢ 

Mr. Fincn. International law. 

Senator Dirksen. I see. 

So that that has been your field of endeavor for virtually a lifetime ? 

Mr. Fincu. It has, Senator. 

Senator Dirksen. Yes. 

Mr. Fincu. Senator, may I complete one aspect of my international 
travels, so that it may show that they are rather global in aspect ? 

Senator Dirksen. Yes. 

Mr. Fincu. In 1929, I went to Asia and visited Japan, Korea, Man- 
churia, and northern China, and while there I had opportunities to 
meet the leading government officials, industrialists, and newspaper- 
men. Among those that I personally met and conversed with were 
Generalissimo Chiang Kai-shek, for whom I have a great admiration. 

I have also traveled extensively throughout this country. I have 
taken groups of European journalists throughout this country from 
Canada to Mexico and from the Atlantie to the Pacific, and most of the 
important way stations in between, so that I cannot help but look upon 
international questions from the point of view of the world’s interest, 
and my travels and my experience have convinced me that the greatest 
service this country can perform to the preservation of our civilization 
is to keep its own liberties and its own form of government as it is 
declared in our Declaration of Independence and as secured in our 
Constitution, and it is that &spect of my thinking, Senator, that in- 
duced me to accept the invitatiomof the president of the American Bar 
Association to become a member of its committee on peace and law 
through United Nations. 

I see no inconsistency whatever in promoting peace in the world 
through that and any other organization, and the maintenance of our 
own form of government and our own liberties. I think they go hand 
in hand. One supplements the other. 

Senator Dirksen. Now, Dr. Finch, I will intrude only once more 
and then I will leave you to your devices to present the case as you 
will. 

But you have attended some of the hearings, and I think it must 
have impressed itself that there is a similarity in many of the argu- 
ments that have been presented, and I notice the same arguments are 
presented in a good many of these statements that have been sub- 
mitted for the record. 

With respect to section 1 of the proposed resolution by Senator 
Bricker, it is contended that that has already been effectuated in case 
law, and the most recent case, I think, that has been cited in my mind, 
at least, was the Roosevelt case in 1919. And so it is contended, since 
the Supreme Court has always found that when a treaty contravenes 
the Constitution, those provisions are null and void, therefore section 
1 is unnecessary, and in addition thereto, it is contended that if you put 
additional language into the Constitution, you invite interpretations 
which might jeopardize that document and some of the findings here- 
tofore made. 


62805—55 
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With respect to section 3 of the Bricker resolution, the general argu- 
ment is that the Senate, through its rulemaking power, can already 
accomplish a record vote and a two-thirds vote of the Members present 
and voting, and therefore there is no need of encumbering the Consti- 
tution with something that can be done through the rulemaking power 
of the Senate. 

Then, of course, with respect to section 2, which is actually the heart 
of the resolution, there are a number of arguments that are made, and 
particularly one that bobs up constantly of, first, why go in for a cum- 
bersome procedure of implementing a treaty when, as a matter of fact, 
the Senate as it is constituted under the Constitution is an adequate 
safeguard. 

So I do hope, Dr. Finch, that as you go along, you can present us 
with a little package on these arguments that have been made with 
respect to sections 1, 2, and 3. 

So now [I yield the floor to you, sir. 

Mr. Fincu. Senator, I think I have covered all of those points in my 
statement, and I have tried to answer all of these detailed arguments 
in general terms. It would take me too long to specify each witness. 

Senator Drexsen. That is right. I understand. 

Mr. Fivcu. I have tried to include in my general statements the 
answer to each witness. I have not touched on section 3 with reference 
to the yea-and-nay vote. That, I think, is a matter that the Senators 
themselves know as much about as any person outside the Senate. 

The general answer to that is that while that might be covered by 
a Senate rule, the rule might be changed, and in our testimony last 
year it was our committee who called attention to the fact that some 
important treaties had been approved by the Senate in one case when 
only 2 Members were on the floor, and in another case when only 6 
Members were on the floor. 

Senator Dirksen. The last was the Turkish protocol, as I recall it. 

Mr. Fincu. Greece and Turkey entering the NATO. 

Senator Dirxsen. That is right. 

Mr. Fincu. And the first case was some consular treaties, which 
I happen to know something about, because those treaties had con- 
tained provisions that were objectionable to a large group of practic- 
ing lawyers, especially in New York City, which would have turned 
over a large portion of the probate practice to foreign consuls, 

Now, I imagine those lawyers are opposed to the Bricker amend- 
ment, but when they found that some of their business was to be taken 
away, they went to the section of international comparative law of 
the American Bar Association and asked if they could not do some- 
thing about it. 

The section of international comparative law, of which I am a 
member, is also opposed to the Bricker amendment. So they asked me, 
one of their members, to be the “mouthpiece” to present these objec- 
tions to the State Department, which I did, and Secretary Acheson 
said that the matter was not of such importance as to delay the ratifica- 
tion of the treaty, and a contest over the reservations. So he with- 
drew the treaties and eliminated the objectionable sections. 

That is why those treaties went through the Senate without any 
a on the part of the lawyers. 

Now, I believe that section 3, requiring the yeas and nays, should be 
enacted as a part of this constitutional amendment so as to keep the 
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ratification of treaties as far away as possible from the vicissitudes 
of party politics, depending upon the particular division of the parties 
in the Senate at the time a treaty comes up. I go into that same ques- 
tion in another aspect. 

Mr. Chairman, I have entitled this paper “Government Pursuant 
to the Constitution or Government by Treaty ?” because I believe that 
is the question that you Senators have before you for decision. 

I am appearing in support of the resolution in my capacity as vice 
chairman of the committee on peace and law through United Nations 
of the American Bar Association. 

I reject the argument that government by treaty is government pur- 
suant to the Constitution. According to the Supreme Court, the Con- 
stitution does not require that treaties be made pursuant thereto 
(Missouri v. Holland (1920, 252 U.S. 416). 


CONSTITUTIONALITY OF TREATIES 


Now, everybody admits that no treaty has even been declared un- 
constitutional. In my opinion, no treaty will ever be declared uncon- 
stitutional by the Supreme Court because of its repeated holdings that 
the conduct of foreign relations is committed to the political depart- 
ments of the Government “and the propriety of what may be done 
in the exercise of this political power is not subject to judicial i inquiry 
or decision” (Oetjen v. Central Leather Company, 1918, 246 U.S. 297, 
and the earlier cases cited in S. Rept. No. 412 made by the Senate 
Judiciary Committee on S. J. Res. 1 during the last session of Con- 
gress). Accordingly—now, this answers one of the points you have 
just mentioned accordingly, all statements by the Supreme Court 
that it is now the law that treaties may not violate the Constitution 
or do what it forbids have only the value of dicta. Senate Joint 
Resolution 1 will require the Supreme Court in future cases to give 
judicial sanction to what it has said on this point in the past. 

In 1928, the then Chief Justice of the United States, Hon. Harlan F. 
Stone, warned the American Bar Association of the striking extension 
of Federal police power during the last 30 years through the exercise 
of the treatymaking power. (Address of Chief Justice Stone, Report 
of the American Bar Association; 1928, vol. 53, p. 259). This process 
had received great impetus from the decision of the Supreme Court in 
Missouri v. Holland, supra. 

In the following year, former Secretary of State, Charles Evans 
Hughes, and a future Chief Justice of the United States, speaking 
before the American Society of International Law as its president, 
referred to the “new line of activity” which— 


may. in the future give rise to new questions as to the extent of the treatymaking 


power (proceedings of the American Society of International Law, 1929, pp. 
194-196). 


APPROPRIATE SUBJECTS OF INTERNATIONAL AGREEMENT 


There seems to be general acceptance of the view that treaties should 
only deal— 


with an appropriate subject of international agreement. (Report of the com- 
mittee on amendments to the Federal Constitution of the New York State Bar 
Association, signed by the late lamented Hon. John W. Davis, former Solicitor 
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General of the United States, and Hon. William D. Mitchell, former Attorney 
General of the United States )— 


and— 
which pertain to our external relations. (Mr. Hughes cited supra.) 


The report of the New York State Bar Association conceded that 
if a treaty dealt with a subject not “appropriate for international 
agreement” then— 
the rule announced in Missouri v. Holland would operate to give the Congress 
power to implement the treaty by legislation which it could not enact in the 
absence of a treaty and thus enter a field heretofore reserved to the States. 

Mr. Davis, as we know, before his death, opposed Senate Joint Reso- 
lution 1. The only suggestion his committee made to limit govern- 
ment by treaty and restore government pursuant to the Constitution 
was that— 

treaties outside the normal field of international agreements and which can be 
used as a device to enlarge the powers of the Federal Government and diminish 
those of the States should be opposed as not within the treaty power. 

This is the position taken by Secretary of State Dulles on May 2 dur- 
ing the present hearings. 

Now I propose to analyze that suggestion. That is to say, every 
time a President of the United States decides that treaties of the 
character deplored by Mr. Davis’ committee and Secretary Dulles 
should be a part of our foreign policy, you Senators will be required 
to choose between the Constitution and the administration for the time 
being in power. Senate Joint Resolution 1 is designed and intended 
to safeguard the fate of the Constitution from the vicissitudes of 
partisan politics. 

Mr. Hughes did not live to take part in the present debate; but he 
left the following indication of his views: 

If we attempted to use the treatymaking power to deal with matters which 
did not pertain to our external relations but to control matters which normally 
and appropriately were within the local jurisdictions of the States * * * 
there might be ground for implying a limitation upon the treatymaking power 
that it is intended for the purpose of having treaties made relating to foreign 
affairs and not to make laws for the people of the United States in their internal 
concerns through the exercise of the asserted treatymaking power. (Cited 
supra.) 

At the same time Mr. Hughes pointed out that the power to make 
treaties— 


is a power that has no express limitations attached to it— 
and he refused to— 
voice any opinion as to an amplied limitation. 
He added: 
The Supreme Court has expressed a doubt whether there could be any such. 


Senate Joint Resolution 1 would resolve that doubt. 


TREATIES AND DOMESTIC MATTERS 


It is apparent from the foregoing that the crux of the problem in- 
volved in the present proposal for a constitutional amendment. is the 
delimitation of a recognizable and acceptable line in treatymaking 
between subjects that are properly within the exercise of that power 
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and subjects that are not. In the language of international and con- 
stitutional law the problem is expressed by the difference between 
matters regarded as “domestic” or “foreign,” “internal” or “external,” 
“interior” or “exterior.” The difference is indicated in other countries 
by the official designations of their government departments charged 
with the conduct of international relations. There are departments 
of foreign affairs, departments of external affairs, and departments of 
exterior affairs. In the United States the ambiguous term “Depart- 
ment of State” is used. 

The committee of the American Bar Association of which I am a 
member approached the drafting of a constitutional amendment by 
seeing a phraseology that would delimit the respective areas of 
“domestic” and “foreign” affairs in terms of the subject matter of 
treaties. That task is difficult bec: ause according to international law 
a “domestic” matter becomes “foreign” whenever a treaty is concluded 
on any subject (Opinion of the Permanent Court of International Jus- 
tice at The Hague in “The Tunis-Morocco Nationality Question,” 1923, 
Hudson, World Court Reports, vol. 1, p. 143). 

That was the position taken by the Department of State during the 
last administration in justification of its participation in a series of 
treaties which would bypass the reservation embodied in the Charter 
of the United Nations that— 


Nothing contained in it shall authorize the United Nations to intervene in matters 
which are essentially within the domestic jurisdiction of any State (art. 2, par. 7). 


Our committee concluded that it would be futile to continue to seek 
distinction between “domestic” and “foreign” affairs in the subject 


matter of treaties, especially when we were confronted with an official 
publication of the Department of State, with a foreword by President 
Truman, which opened with the assertion : 


There is no longer any real difference between “domestic” and “foreign” affairs 
(State Department Publication 3972, released September 1950). 


DOMESTIC MATTERS UNDER THE UNITED STATES CONSTITUTION 


Our committee then sought a delimitation, not in international law, 
but in the constitutional law of the United States. In our research we 
found that abuse of the treatymaking power, to which Mr. John Foster 
Dulles so forcefully called our attention in his address before the re- 
gional meeting of the American Bar Association at Louisville, Ky., on 
April 12, 1952 (see his speech quoted in 8. Rept. No. 412, supra, p. 5), 
was among the sources of objections to the ratification of the Constitu- 
tion of 1787. 

Then I quote the Supreme Court: 

To allay fears that the new National Government might seek to exercise powers 
not granted, and that the States might not be able to exercise freely their 
reserved powers— 

the 10th amendment was adopted—United States v. Darby (1941, 312 
U.S. 100). Thomas Jefferson, leading advocate of the Bill of Rights, 
held the view that if the treatymaking power were unlimited “then 
we have no Constitution.” 

That I might interpolate is the feeling we have of our Constitu- 
tion today. The abuse of the treatymaking power has reached such 
a point where we practically have no Constitution if we continue 
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that power as it is claimed to exist without some limitation upon it 
in the future. 

After the Constitution was ratified and the Bill of Rights adopted 
Jefferson wrote as follows in his Manual of Parliamentary Practice, 
which for many years was the official manual of the Congress of the 
United States: 


By the general power to make treaties, the Constitution must have intended 
to comprehend only those objects which are usually regulated by treaty, and 
cannot be otherwise regulated. It must have meant to except out all those 
rights reserved to the States; for surely the President and Senate cannot 
do by treaty what the whole Government is interdicted from doing in any way. 

I would like the distinguished chairman to bear in mind that state- 
ment of Jefferson. I bring it out a little later on more forcefully 
in my argument. 

This interpretation of Jefferson, shared by two former Chief Jus- 
tices of the Supreme Court in the present century, was adopted by the 
committee on peace and law of the American Bar Association as con- 
taining an appropriate line of demarcation between “domestic” and 
“foreign” matters for the purposes of exercise of the treatymaking 
power under the Constitution of the United States. That view pre- 
vailed during the infant years of the Nation and for many years into 
more modern times. 


In 1836 the Supreme Court held that— 


Congress cannot by legislation enlarge the Federal jurisdiction nor can it be 
enlarged under the treatymaking power. (New Orleans v. United States, 10 


Peters 662, 736.) 
This holding was reversed by the Supreme Court in 1920 in the deci- 
sion in Missouri versus Holland. Senate Joint Resolution 1 seeks to 
restore the treatymaking power to its rightful place in our Federal 
system. 

In his decision in Missouri versus Holland, Mr. Justice Holmes 
stated that— 


The case before us must be considered in the light of our whole experience 
and not merely in that of what was said a hundred years ago. 
Asa supporter of Senate Joint Resolution 1, I would bring Mr. Justice 
Holmes up to date and counter with the suggestion that the merits 
of that resolution should not be considered in the light of what Mr. 
Justice Holmes said 35 years ago. 


RESERVATION OF DOMESTIC MATTERS BY THE SENATE 


The interpretation of the Constitution by Jefferson has been con- 
firmed by a long series of reservations appended to many treaties by 
the Senate before their approval by that body. 

I would like to emphasize that point, in view of the fact that a whole 
parade of witnesses has come before this — and attempted to 


tell you what our Constitution meant in the early days of the country. 
They ignored the interpretation placed upon it by the Senate in all of 
these reservations, which recognize consistently the difference between 
foreign affairs and internal affairs. I quote only one of those 
examples. 

The Senate, when it gave its advice and consent to the ratification 
of the charter of the Organization of American States on August 28, 
1950, did so subject to the reservation that— 


hatic 


z 
Th 
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none of its provisions shall be considered as enlarging the powers of the Federal 
Government of the United States or limiting the powers of the several States of 
the Federal Union with respect to any matters recognized under the Constitution 
as being within the reserved powers of the several States (S. Doc. No. 87, 
83d Cong., 2d sess., p. 177). 

Senator Dirksen. And that was only 5 years ago? 

Mr. Frncu. That was only 5 years ago. 


U. N. CHARTER AND DOMESTIC QUESTIONS 


No reservation was attached to the Charter of the United Nations 
because it had embodied in it the reservation of domestic matters I 
have already quoted. Without that integral reservation it is doubtful 
that the charter would have received the advice and consent of the 
Senate by the requisite two-thirds vote; but, as I have indicated, the 
two preceding Executives sought to bypass the reservation in the man- 
ner described. Senate Joint Resolution 1 will restore the true mean- 
ing and effect of article 2, paragraph 7, of the United Nations Charter 
in the sense that its original sponsors intended. 

I am not sitting here, Mr. Chairman, and telling you out of my own 
mind what the sponsors of that reservation intended. I am giving 
you now the official interpretation placed upon that paragraph by Mr. 
John Foster Dulles, who was one of the members of the American dele- 
gation at San Francisco, which drew this charter and who explained 
to the other nations there what it meant. 

A comparable provision in the League of Nations Convenant was 
a limitation only on the powers of the League Council, but at the 
United Nations Conference in San Francisco the sponsoring govern- 
ments transferred the paragraph in revised form to its present posi- 
tion in the charter as “a governing principle for the whole organiza- 
tion and its members.” The official explanation of this change was 
given to the Conference by Mr. John Foster Dulles, of the United 
States delegation, who said that it was required by the broadening of 
the scope of the organization’s functions, particularly in respect to 
economic, social, and cultural matters. It was intended, in particular, 
he said, to require the organization—that is the United Nations— 
in carrying out its economic and social objectives to deal with govern- 
ments, instead of allowing the organization to— 


penetrate directly into the domestic life and social economy of the member 


states. (U. N. Conference on International Organization, Documents, vol. VI, 
pp. 507-508). 


Friendly commentators on the Charter of the United Nations have 
this to say on the meaning of paragraph 7 of article 2: 


There can be little question of the importance of the paragraph. It establishes 
the principle that certain matters are to be excluded from the competence of the 
United Nations to act, in much the same way that the 10th amendment of the 
Constitution of the United States together with other provisions of the Constitu- 
tion limit the sphere of action of the Federal Government (Charter of the United 
Nations, by Prof. Leland M. Goodrich, of Brown University, then director of the 
World Peace Foundation, and Edvard Hambro, then Registrar of the Inter- 
national Court of Justice of The Hague). 


Those authors proceeded in their interpretation as follows: 


The practice of the United Nations makes it clear, as indeed does the phraseology 
of article 2 (7), that the word “intervention” as used in the paragraph is not 
to be given a narrow technical interpretation. While discussion does not amount 
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to intervention, the creation of a commission of inquiry, the making of a recom- 
mendation of a procedural or substantive nature, or the taking of a binding 
decision constitutes intervention under the terms of this paragraph (ibid., p. 
120). 

Now, let us see how the preceding administrations have observed 
that provision in the charter, which was in the charter when the Senate 
approved it. 


BYPASSING ARTICLE 2, PARAGRAPH 7, OF THE UNITED NATIONS CHARTER 


Compare this analysis of the true intent and meaning of this reserva- 
tion of domestic affairs from the jurisdiction of the United Nations, 
with the actual program of the Economic and Social Council as de- 
scribed by the Director of the United Nations Division of Human 
Rights. This quotation has been used many times, but I would like 
to use it in juxtaposition to the statement of Mr. John Foster Dulles 
of what the limitations were of the United Nations. Mr. Humphrey 
said: 


What the United Nations is trying to do is revolutionary in character. 

I emphasize the word “revolutionary”: I shall amplify that as I 
go along. 

Mr. Humphrey continued : 


= 


Human rights are largely a matter of relationships between the state and 
individuals, and therefore a matter which has been traditionally regarded as 
being within the domestic jurisdiction of states. What is now being proposed is, 
in effect, the creation of some kind of supranational supervision in this relation- 
ship between the state and its citizens. (Mr. John P. Humphrey, in Annals of 
American Academy of Political and Social Science, January 1948.) 

Those are not our words, Mr. Chairman. 

Senator Dirksen. That is right. 

Mr. Fincn. They are the words of an official of the United Nations 
and as you observe throughout our argument, I like to use the testi- 
mony of our opponents and those who might be our opponents, and 
those whom our opponents would like to rely upon. 

The reason for a large segment of opposition to the proposed amend- 
ment was stated by the New York Times in an editorial of April 8, 
1953, as follows: 

Listen to this and compare it to what Mr. Dulles said at San Fran- 
cisco: 

The resolution is dangerous because it forbids any treaty that would allow 
any foreign power or any international organization (meaning the U. N. or one 
of its agencies) to control the constitutional rights of American citizens within 
the United States “or any other matter essentially within the domestic juris- 
dicion of the United States.” 

In other words, it is a dangerous resolution because it will do those 
things. And if you Senators defeat this resolution you will be sub- 
ject to the suspicion of agreeing to that position of the editor of the 
New York Times. 

At this point it will be enlightening to insert the opinion of another 
outstanding opponent of Senate Joint Resolution 1 on the constitu- 

tional position of the United States in the United Nations. I refer 
to Dr. Edward S. Corwin, who is a prominent member of a self- 
appointed committee to defend the Constitution. He says in his book: 


The question whether the United States should enter an international organi- 
zation for the promotion of peace and of what pledges it should give with 
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respect to the use of its constitutional powers to the same end, is one which 
the appropriate agencies of the National Government are free to decide on 
ground of national interest, substantially unfettered by constitutional limita- 
tions of any kind. (The Constitution and World Organization, 1944, p. 30.) 


ECONOMIC AND SOCIAL REVOLUTION IN THE UNITED STATES THROUGH 
THE TREATYMAKING POWER 


Mr. Chairman, when it was first proposed to substitute a treaty for 
constitutional amendment to enlarge the power of Congress for the 
protection of migratory birds, voices were raised in Congress against 
the future risks Involved to our Constitution. On February (, 1913, 
the Hon. Frank W. Mondell, of Wyoming, in opposing the first Fed- 
eral Migratory Bird Act, sounded the warning in the House of Rep- 
resentatives as to what the principles involved in that act would lead 
to. It is so appropriate in this year of 1955 that I would like to read 
it. He said: 


Mr. Chairman, we live in the midst of revolution—revolution proposed and 
revolution threatened. It is true there are few open avowals of revolutionary 
intent; no armed forces hostile to our form of government and to our institu- 
tions thunder at our gates or threaten our liberties. On the contrary, the forces 
of revolution, though they have among their leaders many supremely selfish 
and inordinately ambitious and some thoroughly irresponsible and conscious- 
less men, are in the main composed of entirely well-meaning people, who, carried 
away by their enthusiasm or by the claims and sophistries of others, fail utterly 
to realize that they are the advocates and supporters of a revolutionary cause. 

This is a Government we are sworn to uphold. The portion of the sovereignty 
of the people which they have surrendered, or, rather, agreed to exercise jointly 
under a national government, is set out in the Constitution in language reason- 
ably clear and explicit; and that is the instrument we are sworn to uphold and 
defend against all enemies, foreign and domestic, which includes well-meaning 
enemies as well as willfully wicked ones. (Reprinted in Congressional Record, 
February 11, 1954, p. 1578.) 

Today, with western civilization in a struggle for survival with 
atheistic communism, the risks predicted by Mr. Mendell exist to a 
greater degree and extent than when he spoke some 30 years ago. 

Prior to the establishment of the United Nations, treaty stipulations 
with respect to individuals were limited in scope to the rights of aliens, 
in consideration of mutual concessions of similar treatment of citizens 
residing or doing business abroad. After the United States became a 
member of that organization representatives appointed by the Presi- 
dent actively participated in United Nations programs to expand the 
area of international negotiation beyond the rights of aliens so as to 
include as matters of international concern the rights of citizens vis-a- 
vis their own governments and within their own countries. (See, for 
example, the Genocide Convention signed and sent to the Senate for 
approval, and the Covenants on Human Rights awaiting final action.) 

That program, so candidly described as revolutionary by the United 
Nations Director of Human Rights (Mr. Humphrey, previously 
quoted), was lauded by President Truman and his State Department 
as— 
one of the great revolutionary enterprises (State Department Publication 3972, 
previously cited). 

We do not dissent from the official admissions of the revolutionary 
character of those United Nations activities. The extraordinary par- 
allelism between the United Nations Covenants on Human Rights and 
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the Soviet Constitution has been shown in some detail by Dr. Felix 
Morley, who asserts : 

Actually, a large part of the Soviet Constitution was almost textually embodied 
in these United Nations Covenants. (Treaty Law and the Constitution, New 
York, pp. 36-37.) 

Senate Joint Resolution 1 has been drafted and is being supported 
by those who are opposed to that kind of a revolution. We do not 
agree with Mr. Dulles that the raising and discussion of the question 
has reversed the dangerous trend in our ideological thinking and that 
no action need now be taken. We urge that this Trojan Horse in our 
constitutional bulwarks now be removed against the time when the 
revolutionists will return to power and be in positions of authority 
to continue where they left off. The President and Secretary of State 
are not permanent officials of the Government. A constitutional 
amendment has been adopted to limit the President’s tenure of office. 


ATTEMPTED SEIZURE OF THE STEEL MILLS 


An example of what Mr. Dulles meant when he said at Louisville 
that treaties might take powers away from the Congress and give 
them to the President was President Truman’s attempt to seize the 
steel mills. His Executive order of April 8, 1952, was issued 4 days 
before Mr. Dulles made that statement. The President directed the 


seizure of that private property without due process of law, among 
other reasons— 


to fulfill our responsibilities in the efforts being made throughout the United 
Nations and otherwise to bring about a lasting peace— 


and because— 


American fighting men and fighting men of other nations of the United Nations 
are now engaged in deadly combat with the forces of aggression in Korea, and 
forces of the United States are stationed elsewhere overseas for the purpose of 
participating in the defense of the Atlantic community against aggression (16 
F. R., p. 35038). 

In other words, President Truman claimed and exercised this implied 
executive power as flowing from the United Nations Charter, the 
NATO Treaty, and the war power, the last-mentioned being vested 
solely in Congress by the Constitution. The Supreme Court, in a 
divided opinion, on June 2, 1952, held, 6 to 3, that the seizure was 
unconstitutional and without authority of law (Youngstown Sheet & 
Tube Co. et al. v. Sawyer (348 U.S. 579)). A change of two votes 
in favor of the President’s action would have reversed the Court’s 
decision and made that Truman doctrine the law of the land. 

I would like to make this comment: The other day Senator Daniel 
was in the chair and he queried Secretary Dulles as to what he meant 
by some of those statements that Mr. Dulles made in Louisville 
4 years ago. 

I was interested to know that nothing was said about the attempt 
of President Truman to use the treatymaking power to transfer 
powers of Congress to himself, which was one of the flagrant instances 
[ think Mr. Dulles had in mind when he made the Louisville speech, 
because that speech of Mr. Dulles was made at Louisville only 4 days 
after President Truman had issued his Executive order to seize the 
steel mills in order that he might carry out the treaty obligations of 
the United States. 
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Senator Dirxsen. Dr. Finch, as a fair question, is there any other 
interpretation to be placed upon the minority opinion in that case 
written and delivered by Chief Justice Vinson at the time than that 
they cited our obligations under the United Nations Charter and our 
responsibilities to the free world as the basis for that seizure? If 
there is any thesis in it other than that, I certainly am not acquainted 
with it. 

Mr. Fincu. I am acquainted with those statements of apologists 
for the minority decision in that case, and I have put in this paper 
the query: If that question was not involved in this case, why did 
Mr. Justice Jackson in his concurring opinion with the majority 
undertake to answer it? And I have quoted that part of his answer 
at the top of page 11. He says: 


I cannot foresee all that might entail if the Court should endorse this argu- 
ment. Nothing in our Constitution is plainer than that declaration of war is 
entrusted only to Congress. Of course, a state of war may, in fact, exist without 
a formal declaration. But no doctrine that the Court could promulgate could 
seem to be more sinister and alarming than that a President whose conduct of 
foreign affairs is so largely uncontrolled, and often even unknown, can vastly 
enlarge his mastery over the internal affairs of the country by his own commit- 
meut of the Nation’s Armed Forces to some foreign venture (343 U. S., p. 642). 

It looked as though Mr. Justice Jackson was providing an argument 
for the approval of Senate Joint Resolution 1. 

It is the purpose of the constitutional amendment now pending to 
remove the danger that a future Supreme Court will uphold a Presi- 
dent’s unconstitutional views of executive power under treaties. 


IN PURSUANCE OF THE CONSTITUTION—MISSOURI UV. HOLLAND 


Now I discuss one aspect of the case of Missouri v. Holland. We 
cannot get away from this because of the use of the revolution that 
Mr. Mondell warned about long before the facts of that case were 
decided. 

The facts of this notorious case are so well known as not to require 
repetition. Mr. Justice Holmes’ decision was doubtless in the mind 
of Mr. Dulles when he warned the American Bar Association at Louis- 
ville 4 years ago that treaties were liable to override the Constitution. 
Compare his statement with what Mr. Justice Holmes said: 

No doubt the great body of private relations fall within the control of the 
State, but a treaty can override its power. 

It was in Missouri v. Holland that Mr. Justice Holmes also relied 
upon the phraseology of the supremacy clause of article VI of the 
Constitution to distinguish between “Acts of Congress” which— 
are the supreme law of the land only when made in pursuance of the Constitu- 
tion, while treaties are declared to be so when made under the authority of the 
United States. 

This subcommittee is in possession of a letter, which I hope will be 
printed in full in the record of these hearings, containing the expla- 
nation of this variance in those descriptive words in article VI. The 
letter, dated April 27, 1955, is from Mr. Samuel B. Pettengill, of 
Evanston, Ill., who, I believe, was formerly a Member of Congress. 

Senator Dirksen. Dr. Finch, that letter has been inserted in the 
record. 

(See p. 311.) 
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Mr. Fincu. I would like to make a comment on it if you do not 
mind. I was provided with a copy by Mr. Frank Holman. 

Mr. Pettengill calls attention to the rare lawbook entitled “A View 
of the Constitution of the United States,” written by Mr. William 
Rawle, a distinguished lawyer, of Philadel hia, and published in that 
city in 1829. ‘That was 125 years ago, I believe. 

Mr. Rawle explains that at the time of adopting the Constitution 
certain treaties existed which had been made by Congress under the 
C onfederacy, and that the words “under the authority of the United 
States” were considered as extending equally to those previously made 
and to those which should subsequently be effected. But, Mr. Rawle 
continued, although the former could not be considered as made pur- 
suant to a Constitution which was not then in existence, the latter 
would not be “under the authority of the United States,” unless they 
are conformable to its Constitution. 

In short, since the ratification of the Constitution, the words “under 
the authority” and “in pursuance” mean the same thing so far as 
treaties are concerned. As Mr. Pettengill says in his letter: 


This point seems to have been completely overlooked by Justice Holmes when 
he wrote his opinion in the Migratory Bird case. 


And I add, Senate Joint Resolution 1 will remedy the learned Jus- 
tice’s oversight. 

As stated by the Attorney General before this subeommittee on May 
5, the “in pursuance” language was introduced into Senate Joint Reso- 
lution 1 in an amendment proposed by former Senator Homer Fer- 
guson in the 83d Congress. When he introduced the present revised 
version of the resolution, Senator Bricker stated that he desired to 
retain Senator Ferguson’s language. In debate Senator Ferguson 
denied that the “in pursuance” clause was intended as a substitute for 
the so-called “which” clause. Since I agree with Senator Ferguson 
on that point, I am supporting the retention of the “which” clause 
as contained in section 2 of Senate Joint Resolution 1 now under con- 
sideration, but with an amendment I shall shortly suggest. 

Definition of “treaty”: Opponents have raised the question of the 
meaning “internal law” as used in section 2. 

You recall, Mr. Chairman, that that section reads: 

A treaty or other international agreement shall become effective as internal 


law in the United States only through legislation valid in the absence of the 
international agreement. 


In his statement of May 2 before this subcommittee, Secretary 
Dulles said : 


It might be construed to mean affecting the determination of issues in judicial 
or administration proceedings. 
I shall be glad to answer that argument, but first I think it is more 
important to define the meaning of the word “treaty” as used in the 
Constitution, as well as in section 2 of Senate Joint Resolution 1. 

In international usage the word “treaty” is generally applied to 
a formal agreement between sovereign states. Other words are often 
used sy nonymously, as “convention,” ‘ “agreement,” “pact,” “covenant,” 
“protocol,” “charter.” and even “statute.” The use of the word 
“treaty” is not confined exclusively to public law transactions. In pri- 

vate law “treaty” signifies the discussion of terms which immediately 
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precedes the conclusion of a contract or other transaction (Black’s 
Law Dictionary). 

Some years ago, Mr. Chairman, when I was in London, I saw signs 
on vacant premises, “For lease by private treaty.” 

No doubt exists as to the meaning of the word “treaty” as used by 
the framers of the Constitution. In defending the treatymaking 
power against objections to the ratification of the Constitution, Alex- 
ander Hamilton wrote in the Federalist (No. 75) that treaties “are 
contracts”—and I underscore “contracts with foreign nations” and 
“agreements between sovereign and sovereign.” He stated explicitly 
that— 

The power of making treaties relates neither to the execution of subsisting 
laws, nor to the enaction of new ones. 

The legal force of treaties, he added, is derived “from the obligations 
of good faith,” and he emphasized— 


they are not rules prescribed by the sovereign to the subject. 


Hamilton’s explanation removes what would otherwise be a conflict 
between two provisions of the Constitution relating to the exercise of 
the legislative power. Article I, section 1, provides that— 

All legislative powers herein granted shall be vested in a Congress of the United 
States, which shall consist of a Senate and House of Representatives. 

No residuum of legislative power accordingly remains to be exercised 
by the President and Senate under their treatymaking power. The 
provision of article VI that treaties shall be the supreme law of the 
land must mean that treaties in their contractual sense are binding 
upon the States and enforcible in their courts. 

In his testimony before this committee on May 2, 1955, Secretary 
of State Dulles repeated certain statements he made 2 years ago which 
are so strikingly similar to Hamilton’s concept that I beg leave to 
quote him again in juxtaposition with Hamilton’s statement in the 
Federalist. Mr. Dulles testified before this conimittee a few days ago: 

This administration is committed to the exercise of the treatymaking power 
only within traditional limits. By “traditional” I do not mean to imply that 
the boundary between domeste and international concerns is rigid and fixed for 
all time. I do mean that treaties are contracts with foreign governments de- 
signed to promote the interests of our Nation by securing action by others in a 
way deemed advantageous to us. I do not believe that treaties should, or law- 


fuliy can, be used as a device to circumvent the constitutional procedures estab- 
lished in relation to what are essentially matters of domestic concern. 


Mr. Dulles confirmed and reinforced his previous statement by 
adding: 


I believe that it reflects a pattern which will be followed by the executive 
branch of government and enforced, if need be, by judicial determination that, 
under our system “treaties” are contracts between nations in their corporate 
capacity, and not means for writing domestic law. 


The Constitution denies to the States the power to enter into any 
agreement or compact with a foreign power without the consent of 
Congress (art. I, last paragraph). ‘The power to make treaties, under 
the authority of the United States, in the nature of contracts as 
explained by Hamilton and now accepted by Secretary Dulles, is an 
essential counterpart of the denial of that power to the States. As 
stated by Mr. Rawle, the treaty clause was never intended to validate 
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treaties or agreements not made in pursuance of the Constitution. 
The President and Senate when making treaties, or the President 
alone when making other international agreements, are acting as the 
agents of the people and Government of the United States. Their 
powers as agents are stated in the Constitution. They have no more 
authority to exceed or violate those powers than has an agent to dis- 
regard the powers conferred upon him by his principal in the making 
of a private contract. 

The meaning of “internal law.” The expression “internal law” is 
used in contradistinction to “international law.” The two terms de- 
note the distribution of the supreme power, called sovereignty, by 
which a state is governed, and which may be exercised either in- 
ternally or externally. According to Henry Wheaton: 

Internal sovereignty is that which is inherent in the people of any State, 
or vested in its ruler, by its municipal constitution or fundamental laws. This 
is the object of what has been called internal public law, droit public interne, 
but which may more properly be termed constitutional law (Elements of Inter- 
national Law, 1938, Dana’s ed. 1866, sec. 20). 

To complete the comparison with international law, I also quote 
Wheaton’s explanation of the meaning of that term: 

External sovereignty consists in the independence of one political society, 
in respect to all other political societies. It is by the exercise of this branch 
of sovereignty that the international relations of one political society are main- 
tained, in peace and in war, with all other political societies. The law by which 
it is regulated has, therefore, been called external public law, droit public externe, 
but may more properly be termed international law. 

Henry Wheaton’s Elements of International Law was the first com- 
plete treatise on international law written by an American. He was 
an eminent authority on that subject because of his ripe experience 
with the law of nations and in diplomacy. He was also well versed 
in our constitutional law, as for many years (1816-27) he was Re- 
porter of the decisions of the Supreme Court of the United States. 
His Elements went through many English and American editions. 
It was translated and published in a number of foreign languages, 
including French, Italian, and Chinese. 

Missouri versus Holland Reconsidered: The Supreme Court in the 
case of Geofroy versus Riggs (1890) (133 U. S. 258), declared— 
that the treaty power in the United States extends to all proper subjects of 
negotiation between our Government and the governments of other nations. 
That I think has been accepted by everybody testifying on this 
resolution. 

No one supporting Senate Joint Resolution 1 denies the validity 
of that basic principle of both constitutional and international law. 

Xeviewing the Migratory Bird case in the light of what was been 
said regarding the meaning of the terms “in pursuance of,” “under 
the authority of the United States,” “treaty,” and “internal law,” 
and of the extent of the treaty power to include all proper subjects 
of negotiation with foreign governments, subject to the limitations 
indicated by Messrs. Hamilton and Dulles, I submit that the same deci- 
sion in that case might have been reached without striking down the 
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10th amendment and thus opening a Pandora’s box of abuses nowhere 
better described than by Mr. Dulles at Louisville? 

In the Migratory Bird case Mr. Justice Holmes found that— 

Here a national interest of very nearly the first magnitude is involved. It can 
be protected only by national action in concert with another power. 

That finding was adequate to bring the subject matter within the first 
requirement of treatymaking. Had he then forgotten his obsession 
as to the difference in meaning of the qualifying phrases “in pur- 
suance of the Constitution” and “under the authority of the United 
States,” and applied the correct concept of the meaning of the word 
“treaty” in the Constitution as in the nature of contract and not of 
legislation, the migratory birds would still be migrating and propagat- 
ing without let or hindrance from the American Bar Association, 
Senator Bricker, or any other supporters of Senate Joint Resolution 1. 

Since the determination of issues in judicial or administrative pro- 
ceedings does not fall within the category of legislative law, Mr. 
Dulles’ fears as to the effect of section 2 on such determinations are 
unfounded. The same assurance can be made concerning the fears 
expressed by opponents that section 2 would interfere with the daily 
conduct of the Government’s minutiae of administration which do not 
rise to the dignity or importance of legislation under the Constitution. 
The validity of such transactions should be tested by the applicable 
laws of Congress enacted for that purpose. 

The retention of section 2 of the resolution is now necessary if the 
Constitution is to be safeguarded in the future against the destruc- 
tiveness of the Holmes principles foisted into that document by his 
decision in Missouri v. Holland. 


OBJECTIONS TO SECTION 2 OF SENATE JOINT RESOLUTION 1, 
48 STATES’ APPROVAL 


Now, Mr. Chairman, I come to one of the most untenable objections 
to Senate Joint Resolution 1 and the most widespread. 

Senator Dixsen. And it has been recited a score of times before 
this subcommittee. 

Mr. Frvcu. If you do not mind, I will take my time in going over 
this section. I will not try to save any time on it, because I am sup- 
porting wholeheartedly the “which” clause to which that propaganda 
is directed. 

Senator Dirksen. Yes. 

Mr. Fincu. Opponents have persistently circulated the propaganda 
that this section, if adopted, would require that all treaties be ap- 
proved by the legislatures of all 48 States of the Union and thus return 
the Nation to its status under the Articles of Confederation. And I 
heard this morning the new attorney general of the State of New York 
repeat that absurd argument. 


1The treatymaking power is an extraordinary power liable to abuse. Treaties make 
international law and also they make domestic law. Under our Constitution treaties 
become the supreme law of the land. They are indeed more supreme than ordinary laws, 
for congressional laws are invalid if they do not conform to the Constitution, whereas 
treaty law can override the Constitution. Treaties, for example, can take powers away 
from the Congress and give them to the President; they can take powers from the States 
and give them to the Federal Government or to some international body, and they can cut 
across the rights given the people by their constitutional Bill of Rights (address at Louis- 
ville, Ky., April 12, 1952, before the regional meeting of the American Bar Association). 
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This propaganda is wholly untrue. The section would not require 
the approval of the legislature of any State of the Union to any treaty 
before it becomes effective. To put an end to this unjustified criti- 
cism, I now suggest that the text be amended by inserting the words 
“by Congress” between the words “legislation” and “valid” in line 6 
of page 2 of Senate Joint Resolution 1. These words were in the text 
approved by the house of delegates of the American Bar Association 
on February 26, 1952. (See Report of the Committee on Peace and 
Law Through United Nations, Feb. 1, 1952, p. 3.) 

Senator Dirksen. So under that section, Dr. Finch, all of section 2 
would read as follows: 

A treaty or other international agreement shall become effective as internal 
law in the United States only through legislation by Congress valid in the absence 
of international agreement. 

Mr. Fincu. Yes. 

The insertion of the suggested amendment would make it impera- 
tive that the final clause of section 2— 


valid in the absence of international agreement—- 


be retained. Otherwise the amendment would confirm the worst fea- 
ture of the Holmes principle in Missouri v. Holland; that is, that by 
a treaty the Government of the United States can confer upon itself 
legislative power which it does not have otherwise under the Consti- 
tution. If we substitute the word “contract” for the word “treaty” 
in the Holmes decision, its real significance as a legal paradox becomes 
obvious. 

The “which” clause has met with the most violent opposition on the 
ground that its adoption would cripple the President’s powers in 
international negotiations and require the approval of 48 States of 
the Union to future treaties. If opponents’ argument is sound, then 
we must conclude that the framers of our Constitution left this Nation 
in the position where it is dependent upon a foreign nation or nations 
by treaty to confer power upon Congress to legislate upon matters 
of vital concern to our citizens and Government. That is an utterly 
absurd dogma in either constitutional or international law. That 
ridiculous position of opponents of Senate Joint Resolution 1 was 
demolished years ago by the Supreme Court when it upheld the power 
of Congress to abrogate a treaty by law. The power of abrogation 
by Congress could not be derived from the power to make treaties 
vested in the President and Senate. Would opponents contend that 
Congress does not have the power to abrogate treaties since it is not 
among the expressly delegated powers? Here is the answer to that 
question given by the Supreme Court itself, in the Chinese exclusion 
case, where Congress abrogated a treaty with China, then the Empire 
of China: 

The National Government is vested with power— 

IT pause there to emphasize the Supreme Court used the words— 
The National Government is vested with power. 
It did not use “treatymaking power.” It said: 


The National Government is vested with power over the foreign relations of 
the country, war, peace, and negotiations and intercourse with foreign nations, 
all of which are forbidden to the State governments. It has jurisdiction of all 
those general subjects of legislation and sovereignty which affect the interests 
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of the whole people, equally and alike, and which require uniformity of regulation 
and laws (Chinese Exclusion Case, 1889, 180 U. S. 581). 


Opponents of the “which” clause who contend that its adoption 
would return our international negotiations and treatymaking to the 
days of the Articles of Confederation completely ignore—I emphasize 
this. Ihave sat in this room and heard professors talk on this subject 
and make no mention whatsoever of the extent of the delegated powers 
of Congress. They completely ignore the powers of the National 
Government in external affairs in the absence of treaty ; although they 
contend that the powers delegated to Congress by the Constitution are 
inadequate without the additional powers they claim may be conferred 
upon Congress by treaties, they seldom mention the text of the Con- 
stitution delegating legislative powers to Congress. I therefore ask 
that the complete text of article I, section 8, be inserted as a part of 
my argument. 

Senator Dirksen. Without objection, it will be inserted at that 
point. ee 

(Art. I, sec. 8, of the Constitution is as follows :) 


THE CONSTITUTION OF THE UNITED STATES 


Sec. 8. The Congress shall have Power To lay and collect Taxes, Duties, Im- 
posts and Excises, to pay the Debts and provide for the common Defence and 
general Welfare of the United States; but all Duties, Imposts and Excises shall 
be uniform throughout the United States ; 

To borrow Money on the credit of the United States ; 

To regulate Commerce with foreign Nations, and among the several States, 
and with the Indian Tribes; 

To establish an uniform Rule of Naturalization, and uniform Laws on the 
subject of Bankruptcies throughout the United States ; 

To coin Money, regulate the Value thereof, and of foreign Coin, and fix the 
Standard of Weights and Measures ; 

To provide for the Punishment of counterfeiting the Securities and current 
Coin of the United States ; 

To establish Post Offices and post Roads; 

To promote the Progress of Science and useful Arts, by securing for limited 
‘Times to Authors and Inventors the exclusive Right to their respective Writings 
and Discoveries ; 

To constitute Tribunals inferior to the supreme Court ; 

To define and punish Piracies and Felonies committed on the high Seas, and 
Offences against the Law of Nations; 

To declare War, grant Letters of Marque and Reprisal, and make Rules con- 
cerning Captures on Land and Water ; 

To raise and support Armies, but no Appropriation of Money to that Use shall 
be for a longer Term than two Years; 

To provide and maintain a Navy; 

To make Rules for the Government and Regulation of the land and naval 
Forces; 

To provide for calling forth the Militia to execute the Laws of the Union, sup- 
press Insurrections and repel Invasions ; 

To provide for organizing, arming, and disciplining, the Militia, and for gov- 
erning such Part of them as may be employed in the Service of the United States, 
reserving to the States respectively, the Appointment of the Officers, and the 
Authority of training the Militia according to the discipline prescribed by 
Congress; 

To exercise exclusive Legislation in all Cases whatsoever, over such District 
(not exceeding ten Miles square) as may, by Cession of particular States, and 
the Acceptance of Congress, become the Seat of the Government of the United 
States, and to exercise like Authority over all Places purchased by the Consent 
of the Legislature of the State in which the Same shall be, for the Erection of 
Forts, Magazines, Arsenals, dock-Yards, and other needful Buildings ;—And 
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To make all Laws which shall be necessary and proper for carrying into Exe- 
cution the foregoing Powers, and all other Powers vested by this Constitution in 
the Government of the United States, or in any Department or Officer thereof. 

Mr. Fincu. Now, Mr. Chairman, I come to another pet scarecrow 
of opponents of Senate Joint Resolution 1, commercial treaties. 

Commercial treaties: To those who contend that the adoption of 
the “which” clause would make it impossible for the Government to 
conclude commercial treaties without the approval of all 48 States of 
the Union, I answer that all the powers of the Continental Congress 
over commerce with foreign nations were transferred to the Congress 
of the United States by the power granted in section 8 of the Consti- 
tution “To regulate commerce with foreign nations.” Treaties ap- 
proved by the Continental Congress included the grant of reciprocal] 
rights to aliens to inherit real property, to carry on business, or ap- 
point consuls, and to do many other things,’ all of which opponent; 
of Senate Joint Resolution 1 contend that the United States Congress 
would be powerless to do in the absence of treaty. We deny that the 
treaty is a source of power—it is but a contract stipulating for recipr )- 
cal concessions. The question involved is one of power, not the means 
for exercising the power. 

At the conclusion of his testimony here on May 2, Secretary of State 

Dulles laid before the subcommittee a list of hundreds of commercial 
treaties which he said would be impossible under the “which” clause, 
because they would not be valid in the absence of treaty. In my testi- 
mony on Senate Joint Resolution 1 last year I called attention to the 
series of revised treaties of friendship, commerce, and navigation which 
the President had submitted to the Binake for approval. At the same 
time I quoted a statement by a representative of the State Depart- 
ment to a subcommittee of the Senate Committee on Foreign Relations 
in which he said: 
Where the subject matter covers fields in which the States have a paramount 
interest, such as the formation and regulation of corporations and the owner- 
ship of property, the treaty provisions have been worked out with the same care- 
ful regard for the States’ prerogatives and policies that has traditionally char- 
acterized agreements of this type. (Department of State Bulletin, vol. XXVI, 
Uo. 675, June 2, 1952, pp. 881-883; hearings on S. J. Res. 1, 1953, p. 1125.) 

Which of these two conflicting statements of the policy of the State 
Department are we torely upon? The policy declared in the statement 
of 1952 is exemplified in a number of treaties which make the recipro- 
cal concessions to aliens on the part of the United States conformable 
to State laws, such as the Consular Convention with France of 1853, 
the Treaty of Friendship, Commerce and Navigation with China of 
1946, the similar treaty with Italy of 1948, and five of the commercial 
treaties approved by the Senate in 1953, with Denmark, Ethiopia, 
Greece, Israel, and Japan. Types of such treaty provisions were in- 
serted in my testimony in 1953 (hearings, pp. 1124-1125). Conflicts 
between treaties and State laws would never arise if such a policy were 
consistently followed, and all the untenable propaganda on this score 
— the adoption of Senate Joint Resolution 1 would vanish in 
thin air. 


1See the Treaty of Amity and Commerce with France, February 6, 1778; and Consular 
Concention With France, November 14, 1788; Commercial Treaty With The Netherlands, 
October 8, 1782, and Treaty of Amity and Commerce With Sweden, April 3, 1783. The 
Sunt < these treaties are published in Malloy, Treaties, etc., vol. 1, pp. 479, 490, 1233, and 
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The argument that the adoption of the “which” clause might cause 
foreign nations to refuse to make commercial treaties with us is too 
absurd to merit serious consideration. The fact that many nations 
have already made with us treaties conformable to the “which” clause 
refutes the argument. Opponents have failed to meet the challenge 
to show that any of practically all the other nations of the world whose 
constitutional systems embody the principles of the “which” clause 
have any difficulty in concluding treaties for that reason; and, finally, 
the argument was brushed aside nearly a century ago by the Supreme 
Court when it stated : 

If the people of the United States were to repeal so much of their Constitution 
as makes treaties their municipal law, no foreign government with whom a treaty 
exists could justly complain, for it is not a matter with which he has any 
concern. 

Now, in order that I might not be misquoted again, as I was after 
I made that first statement, I add what the Court said following that 
statement. The Court did not deny the fundamental principle of in- 
ternational law that treaties are made to be observed, which is gen- 
erally stated in the jargon of our profession, pacta sunt servanda, for 
the Court went on: 


The foreign sovereign between whom and the United States a treaty has been 
made has a right to expect and require its stipulations to be kept with scrupulous 
good faith; but through what internal arrangements this shall be done is exclu- 
sively for the consideration of the United States. Whether the treaty shall 
itself be the rule of action of the people as well as the Government, whether the 
power to enforce and apply it shall reside in one department or another, neither 
the treaty itself nor any implication drawn from it gives him any right to inquire. 
(Taylor vy. Morton, 1858, 2 Curtis 454, affirmed by the Supreme Court, 2 Black 
481.) 

Yet we are told, and have been told time after time by so-called 
eminent professors and officials, that Senate Joint Resolution 1 with 
the “which” clause would make it impossible for other nations to 
conclude commercial treaties with the United States. 

Another stock argument against this clause has been on the question 
of extradition treaties. 

Extradition treaties: Time will permit only a brief refutation of 
some of the many other specious arguments that have been advanced 
against the adoption of this clause. 

In my testimony in 1953 I gave a summary history of the practice 
of international extradition by the United States. (See S. Rept. No. 
412, 83d Cong., 1st sess., reporting favorably on S. J. Res. 1 of that 
year.) The essence of my testimony is that extradition in this coun- 
try is regulated either by treaty or congressional legislation. I cited 
the leading authority on the subject, John Bassett Moore, and several 
Supreme Court decisions, all of which have been distorted or ignored 
by opponents of the amendment. 

Control of Atomic Energy: The minority view on Senate Joint 
Resolution 1 of 1953 stated that— 


The proposed amendment would block our own Baruch plan for controlling atomic 
energy. (8S. Doe. No. 412, p. 46.) 

As I have pointed out previously, the Congress of the United States 
has already legislated on this subject without benefit of any treaty to 
vest it with additional power. That part of the Baruch plan that 
depended upon the exclusive ownership by an international authority 
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of source materials, control of facilities for development, monopoly 
of the know-how, et cetera, has been abandoned in favor of the nation- 
ally safer plans of President Eisenhower. Should any attempt be 
made to revive those features of the Baruch plan dangerous to our 
security, they would run afoul of the Constitution in the absence of 
Senate Joint Resolution 1. The power of the Federal Government 
to enter into any agreement on this subject is derived from the power 
of Congress to provide for the common defense. That power in turn 
is controlled by the provision of section 8 of the Constitution vesting 
in Congress the exercise of exclusive legislation and authority over 
all place es purchased by the consent of “the legislature of the State 
in which the same shall be, for the erection of for ts , magazines, arsenals, 
dockyards and other needful buildings. If that provision can now 
be violated by some “invisible 1 -adiation,” to use Mr. Justice Holmes’ 
words regarding the 10th amendment, from the President’s power 
under treaties or other international agreements, then Senate Joint 
Resolution 1 with the “which” clause is needed to maintain the Con- 
stitution as it was written. 

Senator Dirksen. Dr. Finch, would you go back to the bottom of 
page 21, that statement— 

Should any attempt be made to revive those features of the Baruch plan dangerous 
to our security, they would run afoul of the Constitution in the absence of Senate 
Joint Resolution 1. 

I wonder if you will amplify that a little. 

Mr. Fincn. The Baruch plan, as has been referred to here, that is, 
portions of it, provided for the establishment of an intern: tional 
authority over which national governments would have no contvrol. 
That was justified by its authors, who were Mr. Acheson and Dr. 
Lilienthal and Dr. Oppenheimer, on the ground that if national 
governments could exercise any control over the international author- 
ity, we would have a national race in atomic-energy production, and 
they desired to eliminate all national competition by taking it out of 
the hands completely of national government. And that international 
authority was to be given the ownership of the lands from which the 
source material for atomic energy is obtained. 

My attention as to the extent of that authority was first called by 
a prominent citizen of the State of Colorado, who told me if that 
became a part of our law, three-fourths of the area of the State of 
Colorado would pass from the jurisdiction of the State to the inter- 
national authority. 

The Baruch plan went further and provided that not only these 
lands should be in the ownership of this international authority, but 
that the international authority should own and manage the facilities 
of production. They would also have an exclusive monopoly of the 
know-how. Moreover, this international authority would have the 
power to allocate quotas of atomic energy to the various states, in- 
cluding the United States. 

Mr. SmITHe y. Mr. Finch and Mr. Chairman, may I make an inquiry 
at that point? 

Mr. Fincu. Yes. 

Senator Dirksen. Surely. 

Mr. Surrey. In connection with that statement, do you mean that 
the Baruch plan would conflict with the Constitution as it now stands ? 





TREATIES AND EXECUTIVE AGREEMENTS 509 


Mr. Fincn. I mean that if we had attempted to carry out the 
Baruch plan the way I have explained it, it would fall within the pro- 
visions of the Constitution requiring the consent of the legislatures 
of the States in which those activities may be established. 

Mr. SMITHEY. When you made a reference to “run afoul of the 
Constitution,” did you mean that it would be declared invalid if 
adopted as a treaty by the United States? 

Mr. Frxcu. No. I meant that it would require the consent of the 
legislatures. That is what I meant. I am glad you brought that ques- 
tion out, because the opponents of Senate Joint Resolution 1 are mak- 
ing the point that it would require the consent of the State legislatures 
to make treaties. I am trying to point out now that if we made a 
treaty on the Baruch plan, it would run afoul of this provision of the 
Constitution which already says that these defense structures could 
not be established in the States without the consent of the legislatures 
of the States. 

Mr. Smrruey. You have previously said in your statement that you 
= d not believe that a treaty would ever be declared unconstitutional 

by the Supreme Court. I presume that you do not believe likewise 
that if the Baruch plan was ever put into the form of a treaty, that it 
would be declared unconstitutional by the Supreme Court. 

Mr. Fincn. When you get into that question, Mr. Smithey, you 
vet into the question of the procedure by which you can get into court. 

Mr. SmitHey. Does that first statement that you made equally 
apply to this Baruch plan in which you say that it would run afoul of 

the Constitution in the absence of Senate Joint Resolution 1? 

Mr. Frxcu. I believe, Mr. Smithey, if the matter had to be brought 
before a court, and a treaty attempted to take the land of the State for 
these purposes, I believe the court would have to say that the consent 
of the State veers was necessary under this provision of the 
Constitution. I do not believe that has ever come up. Just how it 
could come up, I do not say, but it could get before the courts. 

If the United States, for instance, had carried out the Baruch plan 
ind made a treaty on the subject, and then the international authority 
went out to the State of Colorado and tried to set guards around these 

areas, I believe certainly the State would have a right of action in the 
Supreme Court, on the ground that its legislature had not consented 
to it. 

doubt whether the United States would have gone that far. I 
should think it would have been inadvisable to do that to the State 
without getting its consent. I am simply making the argument to 
show that the original Baruch plan, according to the Constitution as 
it reads, would require the consent of the State legislature to a plan 
of that kind. 

Senator Dmxksen. So when you say it would run afoul of the Con- 
stitution in the absence of Senate Joint Resolution 1, you are referring 
to section 2, with the additional words you have suggested, namely, 

“through legislation by Congress” ? 

Mr. Frvcn. Yes. T am trying to make the point—I am glad you 
brought it out, Senator—that legislation by Congress going “into the 
States for that sort of thing requires State approv val, now, in order to 
be valid, and Senate Joint Resolution 1 would not add anything to 
the Constitution as it already exists. 

Senator Dirxsen. Very well. Then we can proceed, Dr. Finch. 
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Dr. Frncu. We heard the Secretary of State say that Senate Joint 
Resolution 1, if adopted, would prevent the Government of the United 
States from participating in international arrangements for the con- 
trol of armaments. 

Disarmament: It seems incredible that any high official of the Gov- 
ernment should argue that the Congress of the United States lacks 
the power, in the absence of treaty, to provide for the limitation of 
armaments or to participate in a world arrangement on the subject. 
Is not that power included within the power to provide for the com- 
mon defense, or to raise and support armies, or to provide and main- 
tain a navy or to make rules for the Government and regulation of 
the land and naval forces? Without any treaty obligation to do so, 
Congress passed a joint resolution which the President approved on 
August 31, 1935, establishing a permanent National Munitions Con- 
trol Board to regulate, by a licensing system, the import and export 
of arms and munitions of war in the interest of the peace and security 
of the United States. How can the adoption of Senate Joint Resolu- 
tion 1 take away a power of Congress it has already exercised in the 
absence of treaty ? 

Senator Dirksen. I was going to add, How do you justify all the 
security appropriations that we have been making in the mutual 
security bill in the absence of any treaty, insofar as I know? 

Mr. Frncu. Yes. That is a better example. 

Senator Dirksen. Those are nothing more than the projected de- 
fense of this country to keep hostilities from reaching our shores. 

Mr. Fincn. And if you accept the argument of the opponents of 
the “which” clause, you would have to hold that Congress has no power 
to make those laws unless it is required to do so by some treaty. 

a Dirksen. You are at the bottom of page 22, NATO, I 
think. 

Mr. Frncu. Now to come to consider the North Atlantic Treaty 
Organization. 

North Atlantic Treaty Organization: Opponents suggest that Sen- 
ate Joint Resolution 1 might interfere with the President’s powers 
under NATO. That could happen only if the President claimed the 
power to make war in defense of foreign countries without authoriza- 
tion by the Congress. The same observation applies to all other mutual 
defense treaties cited by opponents as potential victims of Senate 
Joint Resolution 1. The inclusion in such treaties of the common 
phrase that they shall be ratified and their provisions carried out by 
the parties, “in accordance with their respective constitutional proc- 
esses” (NATO, art. 11), should not be open to the interpretation that 
the treaties have taken the war power away from Congress and given 
it to the President or to some international body, as Mr. Dulles said 
at Louisville treaties might do. 

Now, I would like at this point to interpolate what I have in a 
footnote here. It has a very important bearing on this subject. I got 
it from the hearings of last year. It was called to our attention by 
Senator Watkins, who said: 


During the course of debate on the North Atlantic Treaty in the Senate on 
February 7, 1952, Senator George— 


and I hope Senator George reads this— 


said, “When we were writing the North Atlantic Treaty, it was upon my in- 
sistence, as a member of the committee, that article 11 was inserted.” 
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That is, the article that says that the provisions should be carried 
out in accordance with their respective constitutional processes. 

Senator Watkins continued with what Senator George said: 

“The Secretary of State, who was the spokesman for the administration, inter- 
preted the words ‘constitutional processes’ to mean congressional approval inso- 
far as the declaration of war or employment of our troops in any foreign country 
was concerned and that language was designedly inserted in the treaty. The 
only difficulty has arisen because of the failure of the Executive to follow a 
straightforward course and to act in accordance with the power delegated to him 
by the Congress or, in this case, by the Senate.” 

Now, I add, Senate Joint Resolution 1 will make certain that such 
abuse of the treatymaking power will not occur in the future. 

In the statement read to this subcommittee on May 5, the Attorney 
General enumerated certain multilateral treaties dealing with the re- 
spective rights and duties of the members of the North Atlantic Treaty 
Organization, which treaties, the statement alleges it would have been 
impossible to conclude if Senate Joint Resolution 1 had been in effect, 
because they involve subjects on which Congress lacks the power of 
legislation in the absence of treaty. 

On the status of forces agreement I testified in 1953 in reply to 
canards circulated then and repeated this year by representatives of 
the bar association of the city of New York. Their testimony 
was to the effect that foreign forces in this country upon invitation 
would under Senate Joint Resolution 1 be hampered in their opera- 
tions by local, State, and Federal ordnances and laws, and that for the 
same reason General George Washington would have been unable to 
make agreements with our French allies at Yorktown during the War 
of the Revolution. 

I pointed out that such fantastic results would be impossible under 
the rules of international law expounded by Chief Justice Marshall in 
the case of Fxchange v. M’F addon (1812, 7 Cranch, 116) which grants 
immunity to foreign troops in such cases from all territorial law, lo- 
cal, State and Federal. 

I refer to my testimony in 1953 (hearings, pp. 1144-1145) in 
response to the revival of that criticism of Senate Joint Resolu- 
tion 1. 

Nations may, by treaty or other international agreements, in their 
national interest attach conditions to their permission for the entry of 
foreign troops and thus consent to the modification of their rights 
under international law. In the United States, to Congress is dele- 
gated the power— 

Za make rules for the government and regulation of the land and naval 
orces— 

The power extends to those forces wherever they may be located. 
Should it be necessary for the defense of the United States to station 
foreign troops in this country, Congress undoubtedly has the power 
t : — on this phase under its power to provide for the common 
defense. 

If the status of forces treaty conflicts with existing congressional 
legislation, Senate Joint Resolution 1 would require additional im- 
plementation by Congress, not in conflict with any other provisions of 
the Constitution, including the Bill of Rights. The argument that 
the resolution would have made impossible the conclusion of the 
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treaty because Congress would have lacked the power to legislate 
on the subject is untenable. 

The statement read by the Attorney General on May 5 lists the 
agreement relating to.the status of NATO, signed September 20, 1951, 
and the protocol on the status of International Military Headquarters 
of NATO, signed August 28, 1952. 

In reply to this criticism, attention is respectfully invited to 
the— 
statute extending privileges, exemptions, and immunities to internationa! 
organizations and to the officers and employees thereof— 
enacted by Congress and approved by the President on December 
29, 1945 (Public Law 291, 79th Cong.). That statute legislates on 
substantially all matters dealt with in the two treaties referred to. 
The act applies by its term to any— 
public international organization in which the United States participates pur- 
suant to any treaty or under the authority of any act of Congress authorizing 
such participation or making an appropriation for such participation, and 
which shali have been designated by the President through appropriate Execu- 
tive order as being entitled to enjoy the privileges, exemptions, and immunities 
herein provided. 

Two important international organizations in which the United 
States now participates under authority of an act of Congress are 
the International Labor Organization and the World Health Organi- 
zation. According to the Attorney General’s reasoning on the NATO 
treaties, our partic ipation in the ILO and WHO in the absence of 
treaty is unconstitutional, or, I ask, did he overlook the statute of 


Congress of December 29, 1945, when he made his argument that 


Senate Joint Resolution 1 would have made impossible the conclusion 
of the NATO treaties? 


CONTROL OF NARCOTICS 


The argument is repeated this year that the “which” clause would 

make it impossible to conclude treaties for narcotic control because 
Congress is said to lack power to pass legislation for the domestic 
contro! of the production and distribution of narcotic drugs in the 
absence of treaty. As I stated in my testimony in 1953, an act was 
passed by Congress in 1942 to discharge not only the international 
obligations of the Nation, but to— 
promote the public health and general welfare, to regulate interstate and for 
eign commerce in opium poppies, and to safeguard the revenue derived from 
taxation of opium and opium products (56 stat. 1045). 
By the Agricultural Adjustment Act of 1938, as amended by the act 
of 1941 (52 Stat. 31), Congress had previously exercised authority 
to control the domestic production and distribution of wheat, and that 
act was held constitutional notwithstanding it regulates production 
even when not intended for commerce but w holly for consumption on 
the producer’s farm ( Wickard v. Filburn, 1942 (317 U.S.111)). This 
legislation, upheld by the courts, effectively negates opponents’ ob- 
jection to the “which” clause on the ground that it would make it 
mpossible to participate in the international control of narcotics due 
to lack of congressional power in internal law. 


aot. -, a pittahans Ac eee oh ok Lh 





TREATIES AND EXECUTIVE AGREEMENTS 513 


COLLECTION OF DEBTS 


The objection that the “which” clause would prevent the United 
States from collecting foreign debts was also disposed of by citing 
the previous laws passed by Congress to collect such debts without 
resort to treaties (hearings, 1953, p. 1142). 

The argument is now advanced that the “which” clause would make 
it impossible to carry out in the United States the provisions of the 
agreement between the United States and the Federal Republic of 
Germany concerning the validation of German dollar bonds signed 
at Bonn on April 1, 1953. I spent most of Sunday reading that docu- 
ment and I give an explanation of its contents here. 

That agreement provides that the two Governments establish jointly 
in New York C itv a board for the validation of German bonds in the 
United States. The United States Government— 
consents to the said board’s conducting its operations within the territorial 
jurisdiction of the United States. 

From an explanatory discussion of the arrangements worked out by 
the two Governments the reason for the agreement seems to have been 
the disappearance of uncanceled German bearer bonds from Berlin 
after that city was captured by the Soviet forces. This situation im- 
peded— 

the free and open trading in the United States of all German dollar bonds— 


and the United States Securities and Exchange Commission, to pre- 
vent the Soviet Government from introducing unlawfully held bonds 
into our security markets, requested the securities exchanges in this 
country to suspend dealings in listed securities of German « origin. 

The Government of the United States recognizes in the agreement 
that the policy of Germany embodied in its validation law is in con- 
formity with the policy of the United States, and that the procedure 
of validation prescribed in the German law is in the interest of an 
orderly and appropriate determination of the validity of claims of 
the United States and its nationals against German debtors. 

The agreement provides that the holders of German dollar bonds 
that have not been duly validated cannot resort to courts in the United 
States for the purpose of enforcing their rights under such bonds. 
No reason has been advanced as to how Senate Joint Resolution 1 
would interfere with the carrying out of the agreement in this coun- 
try. Ifthe Federal Securities and Exchange Commission had power 
to take action to prevent trading in the bonds, which it is assumed it 
had, the subject obviously falls within Federal and not State juris- 
diction. It is, therefore, not clear how any court would hold the 
agreement unconstitutional under Senate Joint Resolution 1 due to 
lack of power in Congress to implement, if necessary, the policy of 
the Government expressed in regulations of the Commission as well 
as in the treaty. The necessary ‘and proper clause of section 8 of the 
Constitution applies to all delegated powers of Congress as well as 
to the treatymaking power. 


THE SENATE AND TREATYMAKING 


Now, Mr. Chairman, I come to a point that you brought up at the 
beginning of this discussion. It is a very interesting point because it 
involves the relations of the Senate to treatymaking. I speak with 
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a great deal of reluctance in the presence of such distinguished mem- 
bers of that body, but it is an argument which I have got to answer, 
and here is what I said: 

It is urged that Senate Joint Resolution 1 is unnecessary because 
of the constitutional requirement that treaties be made by the Presi- 
dent with the advice and consent of the Senate, and that Senators 
should be relied upon to refuse their approval of treaties that violate 
the Constitution. It is said that Senators when acting upon treaties 
are the representatives of their States and are thus in position to safe- 
guard any State’s rights that may be imperiled by the approval of 
treaties. 

I yield to no one in my admiration of the abilities, industry, and 
patriotism of the members of the United States Senate; but I would 
not place upon them responsibilities they are not in a position to ful- 
fill. Most modern treaties are long, complicated documents. No Sen- 
ator should be expected to read through one of them and then and 
there determine whether or not any of its provisions are in conflict 
with his State’s constitution or laws. The Senate Committee on For- 
eign Relations does not refer treaties to the constitutional authori- 
ties of the States for information of this kind. The Association of 
Attorneys General of the States has approved the adoption of Senate 
Joint Resolution 1 as have many State legislatures. 

Many treaties become the object of intense propaganda by groups 
throughout the Nation with special interests such as the organized 
propaganda to force the Genocide Convention through the Senate be- 
fore there was time to have it examined and analyzed by competent 
legal critics. Only the intervention of the American Bar Association 
acting through the committee of which I am a member, gained the 
time necessary for the proper consideration of that convention, re- 
sulting in its nonapproval up to the present time. The treaty has not, 
however, been withdrawn from the Senate, and it may be approved 
whenever its advocates gain sufficient control of the Senate. 

President Wilson and the Treaty of Versailles: 

Senate Joint Resolution 1 is directed not only to treaties submitted 
to the Senate, but to forbid the bypassing of the Senate whenever the 
President doubts his ability to command the necessary votes in that 
body. Such an attempt was made by President Wilson at Paris in 
1919. Here is that story as told in the diary of one of the President’s 
corer legal advisers on the American Commission to Negotiate 

eace. 

Now I quote from the diary of Mr. David Hunter Miller, who was 
one of the principal legal advisers. He said: 

We [Dr. James Brown Scott and Mr. David Hunter Miller] went in to see 
Mr. Lansing and he said that the President had advanced the idea that after- 
noon [March 17, 1919] that the Preliminary Peace Treaty need not be ratified 


by the Senate, and that he, Mr. Lansing, had been shocked at the idea and told 
him that it was impossible, and that the President had said to consult the legal 
advisers. 

Mr. Lansing asked me my opinion, and I said that I did not think that it was 
debatable; that the status of war could not be changed into the status of peace, 
as far as the United States was concerned, except by a treaty ratified by the 
Senate. Dr. Scott was entirely of the same opinion and cited several cases to 
that effect, including one in the war between Great Britain and us in 1813, one 
after the Mexican War, and one after the Spanish War. 

Mr. Lansing was in accord with these views and instructed Dr. Scott and 
myself to prepare a short opinion on the matter, which, after we went out, 
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J asked Dr. Scott to write (Miller, My Diary at the Conference of Paris, vol. 1, 
p. 73). 

Now, if you will forgive a personal reference, I was one of the assist- 
ant legal advisers of the American Commission at Paris and was 
assigned to assist Dr. Scott. After the interview with Mr. Lansing by 
Messrs. Miller and Scott, as related in the former’s diary, Dr. Scott 
called me into his office and told the incident to me. He added some 
details not given by Mr. Miller, namely, that President Wilson had 
first suggested his idea at the meeting of the Council of Four repre- 
senting the Big Powers at the conference; that the President thought 
he could arrange terms of peace in accordance with his ideas without 
consulting the Senate, have the peace established according to those 
terms, and at some future date when the heat of political discussion 
had cooled off, have the status quo established by the preliminary peace 
treaty formally confirmed by a treaty quietly put through the Sen- 
ate. Dr. Scott told me that the President’s position was challenged 
by Mr. Lloyd-George, the British Premier, and it was he who had 
suggested to President Wilson that he consult his legal advisers. Since 
the opinion rendered by the legal advisers under those circumstances 
may have some bearing upon the consideration of Senate Joint Reso- 
lution 1, I am attaching a copy of it to this statement. 

The original draft of the opinion was prepared by me at Dr. Scott’s 
request. It pointed out that as Commander in Chief of the Army 
of the United States the President had the authority to conclude an 
armistice and incorporate therein such terms of a military nature 
as the exigencies of the situation may seem to him to require, but that 
the President had no power to terminate the war by treaty without 
the advice and consent of the Senate. Following this opinion, Presi- 
dent Wilson abandoned his plan and submitted the Treaty of Ver- 
sailles to the Senate, with the results that are now well known in 
history. 

Now I continue that Presidential policy as exemplified by President 
Roosevelt and the Yalta agreement. 


PRESIDENT ROOSEVELT AND THE YALTA AGREEMENT 


President Roosevelt was more successful at Yalta in avoiding the 
Senate’s prerogatives of advising and consenting to treaties. I have 
stated elsewhere that the Yalta agreement is the blackest page in 
American diplomatic history. The reasons why I think so are given 
in an article entitled “How a Persident Made Law,” published in 
the February 1955 issue of the National meee pages 5-6. I sub- 


mit this article for inclusion in the appendix of these hearings. 

Senator Dirksen. Without objection, it will be included. 

Senator Kerauver. Mr. Finch, I see you go on to another matter 
there. Was not the Yalta agreement under the war powers of the 
President? Would Senate Joint Resolution 1 affect it? 

Mr. Fincn. I think I have covered that, Senator, if you will let me 
read the next paragraph. Then I will stop. 

Senator Kerauver. All right. 

Mr. Fincu. Secretary of State Dulles testified before the Sub- 
committee of the Senate Judiciary Committee in 1953 (hearings, pp. 
873-874) that the President could not properly make the agreements 
at Yalta which had any long-range permanent effect unless and until 
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they had been ratified by the Senate as treaties. That is Mr. Dulles’ 
statement. His statement is in accordance with the rule of inter- 
national law incorporated as part of our constitutional law by Chief 
Justice John Marshall speaking for the Supreme Court in 1828: 

The usage of the world is, if a nation is not entirely subdued, to consider 
the holding of conquered territory as a mere military occupation, until its fate 
shall be determined at the treaty of peace. If it be ceded by the treaty, the 
acquisition is confirmed and the ceded territory becomes a part of the nation 
to which it is annexed; either on the terms stipulated in the treaty of cession, 
or on such as its new master shall impose (American Insurance Co. v. Canter 
(1 Peters 611) ). 

The text of the Yalta agreement makes no mention of the necessity 
of ratification, but President Roosevelt stated that he intended to 
submit it to the Senate in the prepared text of his report to the joint 
session of Congress after his return from the Yalta Conference on 
March 1, 1945 (Department of State Bulletin, vol. 12, No. 297, p. 
324). For some unexplained reason, that sentence was omitted from 
the President's report as delivered (Congressional Record, vol. 91, 
pt. 2, p. 1620). The complete text of the secret Yalta agreement was 
not made public until nearly a year later, after President Roosevelt’s 
death. When releasing the text on January 26, 1946, Secretary of 
State Byrnes stated that President Roosevelt always held the view 
that as to the cessions of territory at Yalta— 
it was a matter that had to be settled in the peace treaty (Department of State 
Bulletin, February 10, 1946, pp. 189-190). 

Senator, the President himself did not think that he had that power 
under the war powers. He recognized his own responsibility to the 
Senate but did not carry that responsibility out. 

Now, the second part of your question, I do not maintain that the 
adoption of Senate Joint Resolution 1 will make it possible for a 
private citizen or even a Government official to go into court to compel 
a future President to submit his agreements to the Senate. The courts 
would probably decline to entertain such an action for various good 
and sufficient reasons. Senate Joint Resolution 1 would, however, 
make plain what is now lacking in the Constitution, namely, that the 
President does not have the power in his discretion to make executive 
agreements in lieu of treaties; and that an international agreement 
made without the advice and consent of the Senate does not have equal 
supremacy with treaties— 
from the very fact that complete power over international affairs is in the 
National Government. (Mr. Justice Douglas in the Pink case.) 

Now I come to that Pink case. 

Senator Kerauver. Mr. Finch, Senate Joint Resolution 1 would, 
however, make plain what is now lacking in the Constitution, namely, 
that the President does not have the power in his discretion to make 
executive agreements in lieu of treaties. Just how do you conceive 
that Senate Joint Resolution 1 deals with that? 

Mr. Fincu (reading) : 


A provision of a treaty or international agreement which conflicts with this 
Constitution or which is not made in pursuance thereof, shall not be the supreme 
law of the land or not have any force or effect. 

Now, if the President is required to make a treaty and does the same 
thing by an executive agreement he is not doing it in pursuance of the 
Constitution. Section 1 says it shall not have force or effect. 
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Now, as I said before I am not saying how you can force a President 
todoit. If he wants to go abroad and violate : a treaty—— 

Senator Krrauver. I am saying, assuming that either an executive 
agreement or a treaty comes within the Constitution, then, of course, 
we disagree as to whether they must in any event—but assuming that 
an executive agreement or treaty comes in the Constitution, 1 do not 
see anything in 1 that language to force the President to accept the treaty 

rather than an executive agreement. 

Mr. Fincn. Well, as I have pointed out, the President and his Secre- 
tary of State under stood at Yalta that they were doing something that 
required a treaty, as was pointed out here in express language. He 
abandoned the treaty effort and substituted an executive agreement 
for it, so that by his own confession he was doing something, I think, 
which conflicted with the Constitution. 

Section 1 says that it shall not have any force or effect. 

Now, how you would create a sanction for that, Senator, I do not 
know. I do not know how you could go into court to make the Presi- 
dent, as I said, negotiate a treaty and submit it to the Senate instead of 
ts king it in his own hands. It would be a matter that the Congress 
would have to consider in its own powers of its control over the Presi- 
dent’s activity. 

Senator Kerauver. If you could get up any law or any suggestion 
for a statute, that would be fine. What should be a treaty and what 
should be an executive agreement that would work 

Mr. Fincu. I have covered that, Senator, before you came in. 

Senator Kerauver. I will read it with much interest. 

Mr. Fincu. I have laid down some, what I think are simple rules of 
interpretation of the Constitution to cover that. 

Senator Krrauver. I will read it. Iam sorry that I missed it. 

Senator Drr«sen. Yes. I thought that was rather thoroughly 
covered beginning on page 13 of your statement : 

In international law, the usage of the word “treaty”— 
and so forth. 

Senator Keravver. But the point I am trying to make, Mr. Finch, 
is that I do not see anything in Senate Joint Resolution 1 that would 
require the President to choose one or the other, any more than he is 
required now, that is, require him to follow the treaty method, rather 
than the executive agreement method. 

Mr. Frxcu. Senator, as I have tried to say, all we can do is to put 
it in the Constitution and tell the President that he cannot do these 
things. The Constitution does not say that now. The Constitution 
does not cover executive agreements at all. 

We can put in the Constitution—I think President Roosevelt at 
Yalta knew that was in the Constitution, but he did not pay any 
attention to it, 

Now, whether, if you put it in the Constitution, another President 
will pay any attention to it, Ido not know. But certainly the Senate 
and the States would have done all they could to require the President 
to observe those things by putting it in the fundamental document 
which is supposed to govern all of his actions. 

Senator Kerauver. Of course, executive agreements are not as such 
in the Constitution at the present time. So by putting it in section 1 
of this proposed amendment, giving a constitutional sanction to exec- 
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utive agreements about on the same parallel with treaties, don’t you 
strengthen the cause for executive agreements ? 

Mr. Fincu. I do not think so, Senator. Now, your statement that 
executive agreements are not in the Constitution at the present time is 
true only in the sense that they are not expressly in there. But they 
have been put in there by the Pink case, which I am now going to dis- 
cuss, because the Pink case expressly said that an executive agreement 
made by the President without submission to the Senate had the same 
authority as the supreme law of the land, as a treaty not submitted to 
the Senate. 

That is in the Pink case. 

Senator Kerauver. That avoids my question. 

Mr. Fincu. I did not understand it. 

Senator Keravuver. The question is that since executive agreements 
are not in the Constitution now, and in section 1 you put them on a 
parallel and equal footing with treaties, would not section 1 be more 
apt to cause the President to follow the executive agreement road 
than he does now? 

Mr. Frncu. We are getting into another line of distinction. I do 
not think the President would have any authority to use an executive 
agreement to do things that have usually been done by treaty. They 
are pretty well staked out in our practice. I put into my testimony last 
year a quotation from Dr. Charles Cheney Hyde on that point. 

What we are trying to do is to stop the President from doing that 
under the authority of the decision of the Supreme Court that those 
agreements, when made, have the same validity as a treaty. 

Now we come to the Pink case, and 

Senator Dirksen. Dr. Finch, I was going to say, that is not the 
question at all before us in section 1. Quite aside from whether a 
matter is raised as a provision in a treaty or in an international agree- 
ment, what we are concerned with here is whether in either event it is 
in conflict with the Constitution; then what? That is the key question. 

Mr. Fincu. That is the key question ? 

Senator Dirksen. That is right. So it does not make any difference 
how it is raised. 

Mr. Frncu. Section 1 says that a treaty or agreement in conflict has 
no force or effect. 

Senator Dirksen. Of course, you were mentioning this question of 
enforcement. It is not a question of whether a matter actually is raised 
in court. It is a question, however, of when a right is vicki, and 
very considerably a property right in connection with an international 
agreement affecting the right of an American citizen is violated, he 
does have his opportunity to go into court and to make the case. 

Whether he does so or not, that is quite another matter that lies 
wholly within his volition. But at least if he thinks he has been 
deprived of property without due process of law, as a result of some 
kind of agreement, and it is so recited in the Constitution that if it is 
in conflict with the Constitution, it is null and void, he can then go and 
plead his case. 

Now, it seems to me that was the broad thesis on which the Sioux 
City Cemetery case came before the Supreme Court, because the peti- 
tioner in that case said, among other things, that here was a broad 
declaration of human policy in articles 55 and 56. She had her day in 
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court, certainly. She did recite them, and they did go to the Supreme 
Court of the United States. 

Mr. Frncu. That is true, Senator. But Senator Kefauver was 
asking me about Yalta, and I ‘do not believe that there were any private 
r ights involved in our discussion on that thing. What you are saying 
is about private rights. 

Senator Dirksen. I think his question went to the possibility of put- 
ting treaties and executive agreements on nearly an equal footing, so 
that you might encourage the use of executive agreements rather than 
treaties. 

Senator Kerauver. That is what I was saying. 

Senator Dirksen. I think the question is “academic so far as section 
| is concerned, because no matter in what form it comes to us, the 
question is: Is there something that contravenes the Constitution ? 

That is when it comes within the purview of section 1. 

Mr. Frxcu. Might I say, Senator 

Senator Kerravver. 1 remember the other day when Senator 
O'Mahoney was making a very strong argument that in view of the 
express treaty power in the Constitution, the Reciprocal Trade Agree- 
ments—he made a lengthy speech on the Senate floor—should not be 
handled as an international agreement, or should not be handled as 
an executive agreement; that the trade agreement should be submitted 
as treaties. 

So the point I was trying to make was that by putting them on 
equal footing or substantially equal footing in section 1 here, would 
that not rather take away the pressure that is on the administration 
now, or the President, wherever he can, to do these things by treaties 
rather than by international agreements ? 

Mr. Fincu. Well, when you come to trade agreements, you are deal- 
ing with a different kind of executive agreement, which we have 
never considered was covered by Senate Joint Resolution 1. You are 
dealing with an executive agreement made under express authority 
of Congress. You have the Trade Agreements Act, which Congress 
certainly has a right to 

Senator Keravuver. I agree with you. I just called attention to 
the fact that he made the argument that they should be submitted 
as treaties. 

Mr. Frxcn. These questions are so complicated, Senator, that unless 
we define what we are actually talking about, we are likely to find 
ourselves talking in circles. So we exclude entirely—we are talking 
here of an executive agreement made by the President on his sole 
authority, without referring to the Senate or to an act of Congress. 

When you have the P1 -esident acting under authority of an act of 
Congress, of course, all the objections to Senate Joint Resolution 1 
disappear, because when Congress has authority to enact the law, the 
Senate joint resolution has nothing to do with it. That is what we 
have been trying to bring out, and what our opponents ignore. 

Now, I would like to go to the Pink case. We have pointed out 
that the Pink case has been referred to by a gentleman who I think 
is an opponent of this joint resolution. Dr. Jessup says that the 
Pink case— 
may well mark one of the most far-reaching inroads upon the protection which 


it was supposed the fifth amendment accorded to private property. (Dr. Jessup 
in the American Journal of International Law, vol. 36, 1942, p. 282.) 
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That has been set forth many times by proponents of Senate Joint 
Resolution 1. We shall confine our statement now to pointing out 
some confusions in the minds of those who disagree with our con- 
clusions. 

It is contended that because the claims of no American citizens were 
involved in the fund held by the State of New York and seized by the 
Government of the United States in reliance upon the Litvinoff assign- 
ment, the fifth amendment did not apply. This argument ignores a 
previous holding of the Supreme Court in another Russian case, 
speaking through Chief Justice Hughes, that— 

The petitioner was an alien friend, and as such was entitled to the protection 
« the fifth amendment of the eae Constitution. (Russian Volunteer Fleet 

. United States (1931, 282 U. S. 481) and numerous cases there cited.) 

In his opinion in the Pink case, Mr. Justice Douglas—I want to call 
attention to the constitutional theories as expressed on the one hand 
by Justice Hughes and on the other hand by Mr. Justice Douglas— 
in the Pink case, Mr. Justice Douglas dismissed this aspect of the 
constitutional law question by stating: 

There is no constitutional reason why this Government need act as the col- 
lection agent for nationals of other countries when it takes steps to protect itself 
or its nationals on external debts. 

To which a commentator in the American Journal of International 
Law replied: 

Whatever the United States constitutional question, most countries, contrary 
to the United States policy, allowed foreign creditors to have their share in the 
local Russian assets, and our creditors had the benefit of others acting as col- 
lection agents for all creditors—incidentally the policy to which we adhere in 
bankruptcy. (Kurt H. Nadelmann, vol. 46, 1952, pp. 580-531, and authorities 
there cited.) 

So we find that besides objections from the constitutional point of 
view, the Pink decision is at variance with international practice. 

To our charge that the Pink case is authority for the principle that 
the President may make law in the United States without reference 
to the prerogatives of the Senate in treatymaking or to the exclusive 
legislative powers of Congress, it is asserted that the joint resolution 
adopted August 4, 1939, authorizing the President to appoint a com- 
ee to adjucic ate the claims of American nationals against the 
U.S. S. R. (53 Stat. 1119), constituted a congressional ratification 
of his eee agreement known as the Litvinoff assignment. 

A reading of the joint resolution fails to establish such a purpose. 
in law, there is no warrant for imputing such intention to Congress. 
Then I quote the Supreme Court again, Mr. Justice Hughes: 

Acts of Congress are to be construed and applied in harmony with and not to 
thwart the purpose of the Constitution. (Phelps v. United States (274 U. 8S. 341) 
cited in Russian Volunteer Fleet v. United States, supra.) 

Whether the aliens whose property was taken without due process 
of law and just compensation were personally present in New York, 
I do not know; but it appears from the decision that they had invoked 
the protection of the courts of New York by attachment proceedings, 
and thus were in this country at least by attorney. 

It should be remembered that in the Pink case the Supreme Court. 
was not dealing with enemy private property—we were not at war 
with Russia—but with the property of friends who had fled their 
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country to avoid the confiscation of their property by their Commu- 
nist masters. The effect of this aspect of the decision was illustrated 
shortly after it was rendered, as follows, by Dr. Jessup: 

The effect of the decision may be illustrated by imagining—a most improbable 
case—that in the settlement of the present war after the defeat of the Axis, 
the United States by executive agreement might take an assignment from the 
German Government of that Government’s claim to the confiscated properties 
of their Jewish citizens and of the citizens of the occupied countries, including 
all choses in action in the United States and fines imposed upon persons physi- 
cally present in this country. The purpose of the United States, let us assume, 
would be to provide a fund for pensions of disable soldiers and sailors or merely 
to avoid the international disruption likely to follow the imposition of huge 
reparations payments. Under the rationale of the Pink decision, the United 
States could, under such an assignment, take to itself all such private properties 
and no American court could protect the owners. (Ibid.) 

Senator Kerauver. Do I get it from that that Dr. Jessup was 
against the Pink case? 

Mr. Fincn. Apparently he was then. I do not know what I could 
say for him when I am quoting him on the Senate joint resolution. 
I am quoting the authorities who expressed their views at the time 
the Pink case was rendered. 

Now, I am going to take up another point that has been made 
igainst the adoption of the amendment 

Senator Kerauver. Now, Dr. Finch, at that point, while you are 
talking about the Pink case, Mr. Dulles said that it was common in a 
lot of these treaties, like the German treaty, to sequester assets over 
here for the payment of American creditors. What was done in the 
Pink case is a common occurrence, and one that is for the protection 
of American citizens. 

Do you differentiate the Pink case from the German marshaling 
of assets which we agreed 

Mr. Fincu. Mr. Dulles is talking about enemies, alien enemies. 
We are talking about alien friends. 

The United States in time of peace cannot take the property of 
aliens in this country for the payment of claims of American citizens. 

Senator Keravver. Well, let us see. What was the status we had 
with Bolshevik Russia at that time? 

Mr. Fincu. We had for a long time, for 16 years—we had not 
recognized the legality of the Soviet Government. We were not at 
war with them. We simply did not speak to them. 

Senator Keravver. We did not legally recognize the fact that they 
were alien friends or alien enemies; we just 

Mr. Fincn. But they did not have the status of enemies. They 
were over here doing business under certain conditions, and we did 
not object to that. We simply did not recognize their Government. 
We had no diplomatic relations with them. 

Then the Litvinoff assignment established diplomatic relations, 
which, of course, is inconsistent with the status of being an enemy. 
We recognized them as our good and firm friends and said, “We are 
going to treat you like all of our other friends.” 

And it was the property of the subjects of that friendly Govern- 
ment that we seized in this country under the Litvinoff assignment 
and the Pink decision. 

So I think it is an entirely different situation from what Mr. Dulles 
referred to when he talked about taking the property of enemy 

62805—55 
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aliens in this country to pay the claims of American citizens against 
their Government. 

Senator Kerauver. We did not actually seize them. We took 
them by agreement with the Russian Government, did we not? 

Mr. Frxcu. What we did, Senator, was this. The Soviet Gov- 
ernment acquired its title, if we want to call it a title, by confisca- 
tion, which I think you will admit is the same as seizure. That 
title was based upon confiscation. Whatever title we had was based 
upon the Russian title. 

So when we executed that Russian agreement in our courts, I do 
not see any point in saying we did not seize the property of these 
friends in this country, because our title to them went back to seizure. 
And that was one of the great weaknesses of the decision. 

That is what the New York 

Senator Krrauver. Haven’t we got to assume that the Russian 
Government acted legally under its laws in acquiring the assets? 

Mr. Frncu. We have to assume that, Senator, with this differ- 
ence, and this is where some of the critics of our position on the Pink 
case failed to make the proper distinction. We recognized the right 
when we recognized the Russian Government. What we said was, 
“We now acknowledge that you are the legitimate Government of 
Russia.” 

Senator Krerauver. And the owner of the property ? 

Mr. Fincu. What? 

Senator Kerauver. And the owner of the property that we agreed 
about. 

Mr. Frncu. We recognized that they owned any property which 
the Czarist Government had owned in this country as the legitimate 
possessors. That was the extent to which recognition validated, if 
that is a word that is properly used, the action of the Russian Gov- 
ernment. We also by that act acknowledged that the actions of the 
Soviet Government within Russia, within its own territory, upon 
persons and property located in its territory were valid; we could 
not contest them. 

And where our opponents disagree with us in the Pink case is 
that they do not understand the difference, that the property involved 
in the Pink case was not in Russia. It was not within the jurisdic- 
tion of the Soviet Government. It was in the United States juris- 
diction, and that act of recognition did not extend and give extra- 
territoriality to a Russia law, to have it extend to property not with- 
in Russia at the time the decree was made. 

And if you will examine the cases on recognition in England, you 
will find that that distinction is carefully made. } 

Senator Keravuver. But it was a Russian corporation. 

Mr. Fincu. But the property was in the United States, Senator. 

Senator Kerauver. I know. But the local entity was in Russia. 

Mr. Frncu. But it had no property there. I would like to illus- 
trate what happened 

Senator Kerauver. It may have had some property there. I do 
not know. 

Mr. Fincu. If there was any property in Russia, of course, our 
court had nothing to do with it. The Pink case did not deal with 
property in Russia. It was dealing with Russian property in the 
United States. : 
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I would like to illustrate the point by what took place when King 
Alfonso of Spain was declared a traitor and had to leave. The 
Spanish Government, the successor government, which we recognized 
and which other nations recognized, confiscated his property. And 
he had made a deposit of some securities in an English bank, and the 
English bank had a fiscal agent in Spain, and the Spanish bank 
brought a suit in London to recover King Alfonso’s property there. 

And the English court refused to acknowledge that the Desahiahs 
Government had any title to that property because the property was 
located in Great Britain; the Spanish Government had no jurisdiction 
of it, and the British court said: 


We do not recognize the extraterritorial effects of the penal laws of another 
country. 


And King Alfonso kept his property. 
I may be a little obtuse in explaining those points but these are the 
fine distinctions you must draw in trying to compare this case with, the 
other cases. 

Mr. SmirHey. Dr. Finch, does the rationale of the Pink case go so 
far as to recognize the right of the President of the United States to 
make an executive agreement as an incident of the recognition of 
another country, either prohibiting or setting immigration quotas 
from that country to the United States? 

Mr. Frncu. I would say “No,” Mr. Smithey. I would say this, as 
I was trying to bring out in the discussion with Senator Kefauver. 
I would say that the ‘legal effect of an act of recognition is simply a 
statement by our Government that the rulers of the Soviet Govern- 
ment were the legitimate rulers of their country. 

(For amplification of this reply, see p. 863 of the appendix.) 

Then in order to determine other questions, you have to consider 
what are the legal effects of recognition. 

I just give you my illustration of what the British Government felt. 

Now, of course, it is within the powers of the President to say, “Well, 
we will recognize you if you do certain things.” He may make any 
conditions he wants to. You take the Litvinoff assignment. The 
amount involved in the Litvinoff assignment was about a million 
dollars. Our claims against Russia were $300 million, and the Presi- 
dent’s attempt to use the power of recognition to collect that $1 million 
may or may not have contributed to the settlement of our relaions with 
Russia at that time. 

He made other conditions at the same time. He said the Russians 
would have to stop carrying on their propaganda over here. Well, 
we know they did not do that. He made some other conditions, so 
that the carrying out or the frustration of any of those conditions did 
not affect the question of recognition. If that was all one contract, 
we would have had a perfect right to say the contract is null and void 
now, because it has been frustrated. 

But that is not the legal situation. The results flowing from that 
recognition are disappointing to us. But it does not affect the validity 
of the recognition. 

Senator Dirksen. Now, Dr. Finch, if we can proceed, I am afraid 
the bells are going to ring on us in a little bit. 

Senator Keracuver. Are they debating the postal bill ? 

Senator Dirksen. Yes. They do not expect to debate it too long. 
There will be a rolleall vote. 
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Mr. Frncu. Now, I have a section on the retroactive effect of Senate 
Joint Resolution 1. 

In the course of these debates it has been argued that the adoption 
of Senate Joint Resolution 1 as part of the Constitution might have 
such retroactive effect as to disturb the stability of law settled since the 

eginning of our national existence. The sponsors of the resolution 
certainly have no such intention and would not oppose an amendment 
to the resolution that would make that clear. To meet that objection 
I would suggest that a new section be added reading as follows: 

Sec. 3. The provisions of section 1 and section 2 hereof shall apply only to 
treaties and other international agreements made after the approval of the 
Charter of the United Nations by the Senate on July 28, 1945. 

The amendment would thus restore to the charter the understanding 
of its provisions which was inherent in the Senate’s approval of it. It 
would revive and maintain m full force and effect the reservation of 
domestic affairs from the operations of the United Nations embodied in 
artRle 2, paragraph 7. 

It would nullify any further efforts to declare judicially that articles 
55 and 56 are self-executing and the supreme law of the land without 
legislative action, and make it impossible to contend that these articles 
have transferred power to the Federal Congress to legislate on all the 
subjects enumerated in them. 

The unlimited extent to which such Federal legislation might be 
enacted to regulate substantially every aspect of our daily lives has 
been explained in these hearings by Mr. Car] B. Rix, a former president 
of the American Bar Association and a former member of this com- 
mittee of the association. 


TREATIES FOR THE AVOIDANCE OF WAR AND PEACEFUL SETTLEMENT OF 
INTERNATIONAL DISPUTES 


In reply to the specious allegations of opponents of Senate Joint 
Resolution 1 that its approval would prevent the United States Gov- 
ernment from concluding treaties of this character, I repeat the 
answer I gave when these same objections were previously ‘ite (hear- 
ings, 1953, p. 174). 

Beginning with the Jay Treaty of 1794, the United States has 
occupied a position of leadership in promoting the substitution of 
law for force in the conduct of international relations. Of the many 
congressional declarations of policy to that end, I shall mention only 
the Concurrent Resolution of 1890 which requested the President 
to— 
invite negotations with any government with which the United States has or 
may have diplomatic relations, to the end that any differences which cannot 
be adjusted by diplomatic agency may be referred to arbitration and be peacefully 


adjusted by such means. (Congressional Record, 51st Cong., 1st sess., vol. 21, 
pt. 3, p. 2986). 


Secretary of State John Hay proposed a plan for a permanent inter- 
national tribunal to the First Peace Conference at The Hague in 
1899. In his instructions to the American delegation he used the fol- 
lowing inspiring language: 


Nothing can secure for human government and for the authority of law 
which it represents so deep a respect and so firm a loyalty as the spectacle 
of sovereign and independent states, whose duty it is to prescribe the rules 
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of justice and impose penalties upon the lawless, bowing with reverence before 
the august supremacy of those principles of right which give to law its eternal 
foundation. 

I regard the continuance of the policy by our Government as vital 
to the maintenance of our civilization. I would like to see the present 
International Court of Justice at The Hague, established as one of 
the principal organs of the United Nations, given a place increasing 
importance in the settlement of international disputes. 

There is nothing in Senate Joint Resolution 1 that can have any 
effect upon the negotiation and ratification by the United States of 
treaties for the establishment of mixed claims commissions, arbitral 
tribunals, conciliation commissions, boundary commissions, or inter- 
national courts for the adjudication of disputes with foreign nations. 
Such international questions are not within the domestic jurisdiction 
and cannot be regulated by internal law. 

The Supreme “Court in denying any power in the States to deal 
with foreign nations over matters in dispute, expressly pointed to 
such power in the National Government : 


The National Government, by virtue of its control of our foreign relations, 
is entitled to employ the resources of diplomatic negotiations and to effect such 
an international settlement as may be found to be appropriate through treaty, 
agreement, or arbitration, or otherwise. (Chief Justice Hughes in Monaco y. 
Mississippi, 1934, 292 U. S. 3138.) 

The power and duty of the Federal Government to enter into 
treaties for the submission of international controversies of all kinds 
to peaceful solution in lieu of resort to armed force should not be 
confused with the conclusion of treaties and agreements which would 
impose criminal and civil liability upon persons within the United 
States, or that would be destructive of the existing division of author- 
ity between the States and the Federal Gover nment. 

Witnesses have testified against Senate Joint Resolution 1 on the 
eround that it is being put forward as part of a campaign against 
the United Nations and to deter the United States from participa- 
tion in all forms of international cooperation. Nothing could be 
further from the truth. The purpose of Senate Joint Resolution 1 is 
to restore the Charter of the United Nations to its original meaning, 
and thus enable all our citizens to unite in confidence with whole- 
hearted support. I believe that the adoption of Senate Joint Reso- 
lution 1 is more vital to the continuance of American support of the 
United Nations than anything that might be accomplished in the 
proposed revision or review conference on the charter. 


CONCLUSION 


1. Following years of intensive study, examination of different 
texts, and critical analyses of the highest order in the house of dele- 
gates of the American Bar Association, by the Committee on the Judi- 
ciary of the Senate, and in debates in the Senate, the committee on 
peace and law through United Nations of the American Bar Associa- 
tion has recommended a constitutional amendment which will safe- 
guard the Constitution from the liability to the abuses of the treaty- 
making power of which the present Secretary of State gave us warn- 
ing 4 years ago. 
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Although the Constitution does not require that the amend- 
om meet with the approval of the President, we have gone as far 
as we should, without sacrificing fundamental principles, ‘to meet his 
objections and those of his principal legal advisers, that the amend- 
ment might interfere with his executive powers and i impair his power 
to conduct the for eign relations of the Government. 

3. The amendment obviates any sensible reason for the repetition 
of te untenable criticism that its adoption would require the approval 
of treaties by all the 48 States of the Union. 

Senator Dirksen. May I say at that point, Dr. Finch, I do be- 
lieve Senator Kefauver was here at the time, but Dr. Finch suggested 
the inclusion of two words in section 2, namely, after the word “legis- 
lation” to insert the words “by Congress,” so that section 2 would read: 

A treaty or other international agreement shall become effective as internal 
law in the United States only through legislation by Congress valid in the 
absence of international agreement. 

Now you can proceed. 

Mr. Fincn. 4. The amendment meets the criticism that its adoption 
a play havoc with the settled constitutional law of treaties. 

The amendment would be a stop sign to any future overambitious 
President who might attempt, by avoiding constitutional processes, 
to a us down the road that leads to one-man government. 

3. The amendment would strengthen our participation in the work 
a peace of the United Nations by assuring us that the charter means 
what its framers intended it to mean, and cannot be used as a Trojan 
horse by those who would continue the social and economic revolution 
in this country through extraconstitutional means. 

7. The amendment would assure us that the United Nations will 
not be used as a steppingstone toward any form of world government, 
as was suggested in the pamphlet published by the State Department, 
with the endorsement of President Truman, in September 1950. The 
purpose of that pamphlet was stated in it to be to explain to the 
American people that, although they began life with— 

a Declaration of Independence * * * today the foreign policy of the United 
States is a declaration of interdependence of men and nations (p. 99). 

The pamphlet continued: “Where the experiment” of an interna- 
tional community which is “in fact, the substance of our foreign 
policy” will lead “nobody can predict. * * * It may lead eventually 
to a form of world government” (pp. 17-18). 

That is an official pamphlet published by the State Department 
during the last administration. 

Opponents of Senate Joint Resolution 1 use the same arguments 
that Alexander Hamilton used to prevent the adoption of the Bill of 
Rights, namely, that it is unnecessary and dangerous. The amend- 
ment is in the nature of a new bill of rights against the liability to 
abuse of the treatymaking power. To those who question its need 
and urge us to have confidence that future administrations will not 
abuse the power, we reply in the words of Thomas Jefferson : 


In questions of power let no more be said of confidence in man, but bind him 
down from mischief by the chains of the Constitution. 


Now, Mr. Chairman, I would like permission to incorporate in the 
appendix an article which I wrote in the American Journal of Inter- 
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national Law of January 1954 entitled “The Need To Restrain the 
Treatymaking Power of the United States Within Constitutional 
Limits.” 

Senator Dirksen. I read that article, Dr. Finch. I think it is very 
interesting, and I think it properly belongs in the record. 

So, without objection, it will be included. 

Mr. Fincn. Senators, I thank you for your forbearance. I have 
tried to cover the difficult and complicated subject as rapidly as I 
could, and I hope this is the last time I will have to appear before 
you gentlemen on this cause. This is my third appearance. 

Senator Dirksen. That is correct. But if you have to appear again, 
you will be equally welcome, Dr. Finch, I assure you. 

Mr. Fincn. As long as my years will permit me, Senator. 

Senator Dirksen. Thank you, sir. 

(The article by Mr. Finch and Doc. No. 526 are as follows :) 


DocuMENT No. 526 
Davip HUNTER MILLER, My Drtary AT THE CONFERENCE OF PARIS, VOLUME VI 
OPINION RE SENATE AND PRELIMINARY PEACE TREATIES 


From: David Hunter Miller and Maj. James Brown Scott. 
To: The Commissioners Plenipotentiary. 


The question submitted to the technical advisers for their opinion is whether 
a preliminary treaty of peace negotiated by the President would bind the Govern- 
ment of the United States from the date of its signature or whether it would 
require the advice and consent of the Senate to its ratification, and only bind the 
Government upon and from the latter date. 

In providing that the President “shall have power, by and with the advice and 
consent of the Senate, to make treaties” (art. 2, sec. 2), the Constitution makes 
no distinction between classes of treaties which are subject to the advice and 
consent of the Senate, and in determining whether an instrument is or is not a 
treaty within the constitutional provision, the name given to it is not essential ; 
it must be construed according to its purposes and objects. 

As Commander in Chief of the Army of the United States, the President has 
the authority to conclude an armistice and incorporate therein such terms of a 
military nature as the exigencies of the situation may seem to him to require. 
Of such a nature was the “Protocol of agreement embodying the terms of a basis 
for the establishment of peace” between the United States and Spain signed on 
August 12, 1898, which was not submitted to the advice and consent of the 
Senate. This protocol suspended hostilities upon its signature, embodied a 
promise on the part of Spain to relinquish her sovereignty over Cuba and to cede 
Puerto Rico and certain other islands to the United States, and made provision 
for their evacuation by the Spanish troops. It provided for the occupation of 
Manila by American forces “pending the conclusion of a treaty of peace,” and 
for the appointment of “commissioners to treat of peace.” 

In the case of a preliminary treaty of peace between France and Germany 
signed at Versailles on February 26, 1871, ratification by both parties, namely, 
the Emperor of Germany and the French National Assembly, was expressly 
stipulated (art. X). The same is true of a number of other important preliminary 
peace treaties. (See, Phillipson, Termination of War and Treaties of Peace, 
p. 99.) 

The declaration of war by the United States Congress on April 6, 1917, created 
a status of war which may only be terminated by a treaty of peace equally as 
valid as the law of the land with the declaration of April 6, 1917, and “as in the 
case of other treaties, a treaty of peace is not definitely binding until the exchange 
of ratifications; and a state of war in the technical sense continues until the 
date of the exchange.” (Crandall, Treaties, Their Making and Enforcement, 
p. 352, citing several decisions of the Supreme Court.) 

The legal effect of the protocol between the United States and Spain of August 
12, 1898, was judicially passed upon in the case of Hijo v. United States, in which 
the United States district court held that “The protocol and proclamation did 
not end the war. The protocol worked a mere truce. The President has not the 
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power to terminate the war by treaty without the advice and consent of the 
Senate of the United States.’ In confirming this decision, Mr. Justice Harlan, 
speaking for the Supreme Court, declared that “a state of war did not in law 
cease until the ratification in April 1899, of the treaty of peace (194 U. S., pp. 
317, 323). ; 

It is therefore submitted that a preliminary agreement signed by the President, 
but not ratified by the Senate, can have no legal effect, so far as ending the war 
is concerned, and can operate only as a truce; and that if it is desired in the 
preliminary agreement, by whatever name it may be called, to effectuate the 
transition from the state of war to a state of peace, this may only be accom- 
plished by submitting it to the Senate for its advice and consent according to 
the constitutional provision. 

JAMES Brown Scort, 
Davip HUNTER MILLER, 
Technical Advisers, American Commission to Negotiate Peace. 


Marcu 18, 1919. 


How A PRESIDENT MADE LAW 


(By Hon. George A. Finch, vice chairman, committee on peace and law through 
UN of American Bar Association ) 


It would be futile to remove the doubts concerning limitations on treaties if the 
Constitution could be evaded by substituting executive agreements in lieu of 
treaties. Hxecutive agreements are not mentioned in the Constitution, but recent 
administrations invented the theory and adopted the practice that such agree- 
ments are interchangeable with treaties in the President’s discretion. The 
flagrant abuse of this power by President Roosevelt at Yalta raised a storm of 
protest in Congress and was one of the reasons why so many Senators joined 
with Senator Bricker in introducing resolutions for a constitutional amendment. 

The Yalta Agreement is the blackest page in American diplomatic history. The 
Nationalist Government of China under Generalissimo Chiang Kai-shek, after 
years of patriotic defense against the devastating aggression of Japan, became 
our firm and loyal ally in World War II. At Cairo in November, 1943, President 
Roosevelt and Prime Minister Churchill promised the Generalissimo that Man- 
churia, Formosa, und the Pescadores “‘shall be restored to the Republic of China.” 
That was to be a part of China’s reward for her help agains the Japanese after 
Pearl Harbor. At Yalta on February 11, 1945, the same Messrs. Roosevelt and 
Churchill, but with Stalin in place of Chiang Kai-shek, agreed, among other 
things that to Russia should be restored “her former rights’ in Manchuria. The 
phraseology of the agreement bears inherent evidence of its Communist origin. 
It is characteristic of Communist perversion of history. Russia had no more 
rights in Manchuria than had Japan. Both were regarded as alien invaders and 
oppressors by the people and Government of China. Everyone familiar with the 
Far Bast knows that the power that controls Manchuria controls all China and 
most of Asia. 

The Yalta Agreement reversed our traditional policy of the “Open Door” and 
respect for the sovereignty, the independence, and the territorial and administra- 
tive integrity of China. That policy was initiated by John Hay at the turn of 
the century to stop the march of Czarist Russia into Manchuria. In 1919 the 
United States Senate refused to approve the Treaty of Versailles because, among 
other provisions, President Wilson agreed to transfer the important Chinese 
province of Shantung to Japan in consideration for the latter’s acceptance of the 
Covenant of the League of Nations. That great injustice was rectified at the 
Washington Conference of 1922, called by President Wilson’s successor. Our 
traditional policy of sincere friendship for China raised our people and Govern- 
ment to preeminence in the respect and regard of the Chinese people. They 
erected a monument in Peiping to the memory of President Harding in apprecia- 
tion of his services at the Washington Conference. The Yalta Agreement has 
contributed to the sabotaging of 100 years of Christian advance and Western 
culture in Asia. 

The occupation of Manchuria by the Soviet Army under that agreement pro- 
vided the golden opportunity for them to turn over to the Chinese Communists 
the arms of the Japanese who had been forced to surrender by American arms 
without Russian aid. That consequence of the Yalta Agreement was more 
responsible than any other cause for the loss of face with his people by Chiang 
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Kai-shek and his eventual forced retreat to Formosa. With the Chinese National- 
ists installed in Manchuria instead of the Communists, there would have been 
no Communist invasion of Korea. The United States would have been saved $15 
billion expenditure and 150,000 casualties, including 33,000 deaths, and our 
enemies would not now be in positions of such strength that they cannot be dis- 
lodged except at the risk of another world war. 

In extenuation of the Yalta Agreement it is said that the Soviets would have 
occupied Manchuria, agreement or no agreement with the United States. That 
statement is a mere hypothesis which would probably have been untrue if the 
United States had honestly supported its Chines allies—but there were other 
subversive influences at work in Washington working for the Communist cause. 
A few months after the Japanese attack on Pearl Harbor, Congress, on February 
3, 1942, authorized a credit of $500 million to the Chinese Nationalist Govern- 
ment. China was in such dire need at that time the State Department feared 
its government would collapse before Congress could act. Yet, according to 
Senator Potter, the distribution of the money was delayed for 4 years by Harry 
Dexter White and his associates in the Treasury Department. These men, the 
Senator charged in the Senate July 30, 1954, “bear a major share, if not by 
far the largest share, or responsibility for the destruction of the Nationalist 
Government of China. The basic material is readily available for all to see. 
When interpreted against the background of other easily documented material 
* * * this story can only be termed as one of everlasting shame and disgrace in 
the record of our foreign relations.” 

Supposing it were hypothetically true that the Soviet would have occupied 
Manchuria without the Yalta Agreement, they would have done so without 
our approval in advance, and Chiang Kai-shek would not have been coerced to 
lend the color of legality to his betrayel by concurring in President Roosevelt's 
arrangements with Stalin. 

Secretary of State Dulles told the Senate Judiciary Committee that the Presi- 
dent could not properly make agreements like Yalta with long-range permanent 
effects unless made subject to ratification by the Senate as treaties. The text 
of the agreement makes no mention of the necessity of ratification, but President 
Roosevelt stated that he intended to submit the agreement to the Senate in the 
prepared text of his report on the Yalta Conference to the joint session of 
Congress after his return on March 1, 1945. For some unexplained reason, 
this sentence was omitted from the President’s speech as delivered. The com- 
plete text of the secret agreement was not made public until nearly a year 
later, after President Roosevelt's death. When releasing the text on January 
26, 1946, Secretary of State Byrnes stated that Mr. Roosevelt always held the 
view that as to the cessions of territory at Yalta “it was a matter that had to be 
settled in the peace treaty.” 

Why did President Roosevelt change his mind about submitting the Yalta 
Agreement to the Senate? Did his advisers remind him of his supposed discre- 
tion to consider it a valid executive agreement in lieu of a treaty? Or perhaps 
he recalled the agreement he made in 1933 with Litvinoff, the first Soviet Ambas- 
sador to the United States, which assigned to the Government of the United States 
the title to private property in the United States belonging to Russian subjects 
that had been confiscated without compensation by Soviet nationalization decrees. 
The validity of that assignment was challenged in the courts of the State of New 
York on the ground that it violated State law and policy and the fifth amend- 
ment of the Federal Constitution. On appeal to the Supreme Court of the 
United States that court, in a decision known appropriately as the Pink case 
(315 U. S. 203) held that the fifth amendment did not stand in the way of giv- 
ing full force and effect to the Litvinoff assignment. The fifth amendment pro- 
vides that no person, which means friendly aliens as well as citizens, “shall 
be deprived of life, liberty, or property, without due process of law; nor shall 
private property be taken for public use without just compensation.” The Su- 
preme Court reasoned that, although the agreement was concluded by the Presi- 
dent without the participation of the Senate, the same rule of supremacy of 
treaties over State law and policy results “in the case of all international com- 
pacts and agreements from the very fact that complete power over international 
affairs is in the national government and is not and cannot be subject to any 
curtailment or interference on the part of the several States.” The Supreme 
Court concluded that “In respect of all international negotiations and compacts, 
and in respect of our foreign relations generally, State lines disappear.” 

When testifying in opposition to the Bricker amendment before the subcom- 
Inittee of the Senate Judiciary Committee, Secretary of State Dulles stated that 
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the widespread concern over the liability to abuse of the treatymaking power was 
a legitimate one. ‘Those who shared it were alert citizens,” he said “I believe 
they have performed a patriotic service in bringing their fears to the attention 
of the American public.” “But,” he pointed out, “the arousing of that concern 
was a correction of the evil.” ‘There has been,” he continued, “a reversal of the 
trend toward trying to use the treatymaking power to effect internal social 
changes. This administration is committed to the exercise of treatymaking 
power only within traditional limits * * *. I do not believe that treaties should, 
or Jawfully can, be used as a device to circumvent the constitutional procedures 
established in relation to what are essentially matters of domestic concern.” 

While this administration has lived up to that promise, its assurances will not 
bind future administrations. 

The American people are now being admonished that they must live in co- 
existence with communism. At the same time they are being told that the Krem- 
lin has not changed its intention to dominate the world. We have witnessed 
the fatal results of following the slogan of the two previous administrations: 
“We must get along with the Russians.” 

If we must resign ourselves to a long period of coexistence with militant com- 
munism to avoid a third world war, it is our duty while there is time to pro- 
tect our ramparts at home from insidious infiltration by destroying the Trojan 
Horse now sheltered in the Constitution. Candid opponents all admit that there 
is now no limitation on the treatymaking power, but contend that a limitation is 
unnecessary and might be dangerous. Thomas Jefferson, however, foresaw 
that “if the grant of the treatymaking power were boundless then we have no 
Constitution.” ‘In questions of power,” he added, “let no more be said of con- 


fidence in man, but bind him down from mischief by the chains of the Constitu- 
tion.” 


[Reprinted from the American Journal of International Law, vol. 48, No. 1, January 1954] 


THE NEED To RESTRAIN THE TREATYMAKING POWER OF THE UNITED STATES 
WITHIN CONSTITUTIONAL LIMITS 


By George A. Finch, honorary editor-in-chief, member of the committee on 
peace and law through United Nations of the American Bar Association * 


“The treatymaking power is an extraordinary power liable to abuse. Treaties 
make international law and also they make domestic law. Under our Consti- 
tution treaties become the supreme law of the land. They are indeed more 
supreme than ordinary laws, for congressional laws are invalid if they do not 
conform to the Constitution, whereas treaty law can override the Constitution. 
Treaties, for example, can take powers away from the Congress and give them 
to the President; they can take powers from the States and give them to the 
I'ederal Government or to some international body, and they can cut across the 
rights given the people by their constitutional Bill of Rights.” 

That statement was made by Mr. John Foster Dulles,’ speaking as a private 
citizen, 4 days after President Truman issued his Executive order on April 8, 
1952, directing the seizure of the steel mills. The President justified the seizure 
of that private property, among other reasons, “to fulfill our responsibilities in 
the efforts being made throughout the United Nations and otherwise to bring 
about a lasting peace,” and because “American fighting men and fighting men of 
other nations of the United Nations are now engaged in deadly combat with the 
forces of aggression in Korea, and forces of the United States are stationed 
elsewhere overseas for the purpose of participating in the defense of the Atlantic 
Community against aggression.”* In other words, President Truman claimed 


1The author is President of the Inter-American Academy of Comparative and Interna- 
tional Law, Havana, Cuba; a member of the Curatorium of the Academy of International 
Law at The Hague, and an associate member of the Institut de Droit International. He is 
chairman of the committee on international law of the Bar Association of the District of 
Columbia, and professor of international law at the Georgetown University School of 
Foreign Service. He was attached to the American Commission to Negotiate Peace at 
Paris in 1919 as an assistant legal adviser. He served in the offices of the Solicitor and 
Counselor of the Department of State from 1906 to 1911, and in 1909 went to Liberia as 
Secretary of the United States Commission to investigate the affairs of that African 
republic. He has been a delegate to several Pan American Conferences, and has visited 
China, Japan, Korea, and Manchuria. 

2 Address before regional meeting of the American Bar Association, Louisville, Ky., April 
12, 1952, reprinted in hearings before subcommittee of the Senate Judiciary Committee on 
S. J. Res. 1, pp. 862-864. 

216 Fed. Reg. 3503; also appended to the Supreme Court’s opinion, 343 U. S. 579 at 589. 
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this implied executive power as flowing from the United Nations Charter, the 
NATO Treaty, and the war power. The Supreme Court of the United States in a 
divided opinion on June 2, 1952, held, 6 to 3, that the seizure was unconstitutional 
and without authority of law. A change of two votes in favor of the President’s 
action would have reversed the Court’s decision. 

The late Chief Justice and two Associate Justices upheld the President’s action 
in a minority opinion. They observed that “Those who suggest that this is a case 
involving extraordinary powers should be mindful that these are extraordinary 
times.” The Civil War was the most extraordinary period the United States has 
experienced, yet when Federal military authorities undertook to suspend con- 
stitutional rights outside the theater of actual hostilities, the Supreme Court 
denied such power in no uncertain language: 

“The Constitution of the United States is a law for rulers and people, equally 
in war and in peace, and covers with the shield of its protection all classes of 
men, at all times, and under all circumstances. No doctrine, involving more 
pernicious consequences, was ever invented by the wit of man than that any of 
its provisions can be suspended during any of the great exigencies of government. 
Such a doctrine leads directly to anarchy or despotism.” 

The power of governments to derogate from rights of the citizen, which in 
the United States are considered fundamental, is a typical characteristic of 
United Nations treaties. For 5 years representatives of the United States 
participated in the drafting of treaties on freedom of information and of the 
press providing that those freedoms might be suspended, not only in time of war, 
but in emergencies, and whenever the national security might be considered to 
be in danger by the government in office. They also would permit censorship 
of the press in time of peace under certain conditions. The committee on peace 
and law through United Nations of the American Bar Association persistently 
condemned those drafts as being out of harmony with American concepts. The 
first article of the Bill of Rights of the United States Constitution states clearly 
and simply that “Congress shall make no law * * * abridging the freedom of 
speech, or of the press.” Finally on October 24, 1952, the United States delegate 
to the General Assembly of the United Nations summed up the history of those 
efforts as follows: 

“It has been shown that the writing of treaties on freedom of information is 
not the way to promote freedom of information, at least at this time * * * We 
cannot tell where they will take us, except that it appears certain that if we 
continue our present course we will skirt perilously close to rocks and shoals 
dangerous to liberty.” ° 

President Truman’s argument in support of his action in seizing the steel 
mills was answered by Mr. Justice Jackson in his majority concurring opinion 
of the Supreme Court. He wrote: 

“TIT cannot foresee all that might entail if the court should endorse this argu- 
ment. Nothing in our Constitution is plainer than that declaration of war is 
entrusted only to Congress. Of course a state of war may in fact exist without 
a formal declaration. But no doctrine that the Court could promulgate could 
seem to be more sinister and alarming than that a President whose conduct of 
foreign affairs is so largely uncontrolled, and often even unknown, can vastly 
enlarge his mastery over the internal affairs of the country by his own commit- 
ment of the Nation’s Armed Forces to some foreign venture” (p. 642). 

In his Louisville speech, Mr. Dulles stated that: “There is room for honest 
difference of opinion as to whether our Constitution needs to be amended, as 
proposed, or whether the President and the Senate should retain their present 
powers for possible emergency use.” Since he became Secretary of State he has 
taken the leadership in opposing any constitutional amendment to safeguard 
against the liability to abuse of the treatymaking power.’ His position now is 
that such an amendment would be dangerous and unnecessary, and, moreover, 
the administration for the time being in power will not countenance any of the 
abusive practices against which he had previously given warning. Secretary 
Dulles’ official policy statement is printed textually at the close of this article. 

Senate Joint Resolution No. 1, known as the Bricker amendment, was reported 
favorably to the Senate on June 15, 1953, by its Committee on the Judiciary by 


* Youngstown Sheet & Tube Co. et al. v. > ee (343 U. S. 579). 

5 Ex parte Milligan (1866), 4 Wallace 2 120-121. 

* Department of ig Bulletin, vol. 27, No. 699 "(November 17, 1952), pp. 789-792. 
7 Hearings on S. J. Res. 1, ibid., pp. 862-900. 
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a vote of 9 to 4.5. This report was the culmination of exhaustive hearings and 
consideration in both the 82d and 83d Congresses *° upon previous versions of the 
proposed amendment introduced by Senator Bricker and proposals drafted by 
the committee on peace and law of the American Bar Association and over- 
whelmingly approved by the house of delegates of that association in several 
successive meetings.” 


THE TREATY MAKING POWER OF THE.UNITED STATES 


The treatymaking power is vested in the President in the following terms: 
“He shall have power, by and with the advice and consent of the Senate, to 
make treaties, provided two-thirds of the Senators present concur (art. LI, see. 
1, par. 9). This manner of making treaties would not be affected in auy way 
by the adoption on the Bricker amendment. When so adopted treaties would, 
after the incorporation of the Bricker amendment as now, become national con- 
tracts of the Government of the United States. It is accordingly not true, as 
opponents of the amendment contend, that the adoption of the amendment would 
prevent the United States Government from making treaties without the consent 
of the States of the Union. That possibility was rejected when the Constitu- 
tion was framed and the Bricker amendment is not intended to revive it. 

In addition to the constitutional provision above quoted, there is in the Con- 
stitution what is known as the treaty supremacy clause which reads: 

“This Constitution, and the laws of the United States which shall be made in 
pursuance thereof; and all treaties made, or which shall be made, under the 
authority of the United States, shall be the supreme law of the land; and the 
judges in every State shall be bound thereby, anything in the Constitution or 
laws of any State to the contrary notwithstanding” (art. VI, par. 2). 

It is the latter half of this paragraph that makes American treatymaking 
power an extraordinary one liable to abuse. Under this power, if a treaty is 
self-execnting it becomes the law of the land superior to State laws and consti- 
tutions without any legislative act. In case of doubt whether a treaty is or is 
not self-executing the doubt must ultimately be resolved by a judicial ascertain- 
ment of the intention of the contracting parties.” 

Whether a treaty be self-executing or not, under this power, the subject- 
matter of the treaty becomes one of Federal and not of State power and 
jurisdiction. The Federal Congress, after being granted a number of specific 
legislative powers, is then granted a general power “to make all laws which 
shall be necessary and proper for carrying into execution the foregoing powers, 
and all other powers vested by this Constitution in the Government of the United 
States, or in any department or officer thereof”. (art. I, sec. 8). This clause 
empowers Congress to enact necessary and proper laws for carrying treaties 
into execution. The judicial power of the United States extends “to all cases, 
in law and equity, arising under this Constitution, the laws of the United States, 
and treaties made, or which shall be made, under their authority” (art. III, 
sec. 2). 

The 10th amendment reserves to the States or to the people the powers not 
delegated to the United States nor prohibited to the States by the Constitution. 
This amendment is the concluding article of the Bill of Rights which was adopted 


8S. Rept. No. 412, 88d Cong., Ist sess. The report also contains the minority views. 
The Chairman did not join in either the majority or minority report, but filed individual 
views. Another Senator who was absent from the country would have signed the majority 
report had he been here. 

® Hearings on S. J. Res. 180, May 21 to June 9, 1952, and on S. J. Res. 1 and S. J. Res. 43, 
Feb. 19 to April 11, 1953. 

” April 26 and Sept. 18. 1952, and Aug. 27, 1953. The American Bar Association has a 
membership of over 50,000. Its controlling body is the house of delegates representative 
of the profession throughout the United States. Its action reaffirming the principles of the 
Bricker amendment on Aug. 27, 1953, was most significant. On the preceding afternoon 
the Secretary of State in an address before the assembly of the association reiterated his 
strong opposition to the amendment (Department of State Bulletin, vol. 29, No. 741, Sept. 
7, 1953, pp. 307-309). On the morning of the 27th, members of the house in sympathy 
with his views moved that the association amend its stand so as to oppose the amendment. 
After a vigorous debate lasting over 2 hours, the motion was rejected by a vote of 117 to 33. 
(American Bar Association Journal, October 1953, p. 876.) At the diamond jubilee ban- 
quet of the association held the evening of the same day, the highest honor within the gift 
of the association, its annual medal, was awarded to Frank E. Holman, a former president, 
for his outstanding contribution to uphold and defend the Constitution of the United States 
by his advocacy and support of a constitutional amendment to prevent treaties and other 
as from attaining ascendacy over our domestic law.” (Ibid., Novem- 

er LX, P. Jib~. 

11 Foster v. Neilson (1829) (2 Peters 253); U. 8. v. Percheman (1833) (7 Peters 51). 
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to meet objections raised in the State Ratifying Conventions. Dangers of an 
unlimited treatymaking power were among those objections. Patrick Henry de- 
clared in the Virginia convention: “Sure I am, if treaties are made infringing our 
liberties, it will be too late to say that our constitutional rights are violated.” 
Thomas Jefferson, who was Minister to France at that time, was a leader in the 
demand for a Bill of Rights. After the ratification of the Constitution and 
the adoption of the Bill of Rights, he wrote in his Manual of Parliamentary 
Practice : 

“By the general power to make treaties, the Constitution must have intended 
to comprehend only those objects which are usually regulated by treaty, and 
cannot be otherwise regulated. It must have meant to except out all those 
rights reserved to the States; for surely the President and Senate cannot do by 
treaty what the whole government is interdicted from doing in any way.” 

Jefferson’s views undoubtedly represented the consensus of the Founding 
Fathers. In 1836 the Supreme Court held that Congress cannot by legislation 
enlarge the Federal jurisdiction nor can it be enlarged under the treatymaking 
power.” By 1920, however, those views were considered out of date. In the 
Migratory Bird Case “ the Supreme Court held valid a Federal law enacted pur- 
suant to a treaty to protect wild birds during their seasonal migrations to and 
from Canada, notwithstanding that a similar law enacted before the treaty was 
concluded had been declared unconstitutional under the 10th amendment by 
several United States District Courts. Speaking for the Supreme Court, Mr. 
Justice Holmes found that, since the treaty did not “contravene any prohibitory 
words found in the Constitution,” it was not “forbidden by some invisible radia- 
tion from the general terms of the 10th amendment.” 


NEW LINES OF ACTIVITY IN TREATYMAKING 


At the Sixth International Conference of American States held at Habana, 
Cuba, in 1928, reliance was had upon the new principle of constitutional law an- 
nounced in the Migratory Bird Case in urging the conclusion of a treaty to pro- 
vide that men and women should have equal rights within each of the contracting 


States.“ This treaty was not acted upon. On the agenda of the conference was 
a code of private international law dealing with what are called in the United 
States conflicts of laws. Under the chairmanship of former Secretary of State 
Charles Evans Hughes, the American delegation regretted it was unable to ap- 
prove the code “as in view of the Constitution of the United States of America, 
the relations among the States members of the Union and the powers and func- 
tions of the Federal Government, it finds it very difficult to do so.” ” 

In the following year Mr. Hughes, speaking before the American Society of In- 
ternational Law, of which he was president, referred, without mentioning the 
Havana conference, to “a new line of activity which has not been very noticable 
in this country, but which may be in the future, and this may give rise to new 
questions as to the extent of the treatymaking power * * * if we attempted to 
use the treatymaking power to deal with matters which did not pertain to our 
external relations but to control matters which normally and appropriately were 
within the local jurisdictions of the States * * * there might be ground for 
implying a limitation upon the treatymaking power that it is intended for the 
purpose of having treaties made relating to foreign affairs and not to make laws 
for the people of the United States in their internal concerns through the exercise 
of the asserted treatymaking power.” The future Chief Justice of the United 
States thus confirmed in 1929 the views of the Founding Fathers relative to limi- 
tations on the treatymaking power which the Bricker amendment seeks to restore. 

The new line of activity in treatymaking of which Mr. Hughes gave warning in 
1929 came into full bloom with the entry of the United States into the United 
Nations in 1945. Up to that time treatymaking with respect to persons within 
national jurisdiction had been limited to the rights of aliens. International law 
“is law for the government of national communities as to their mutual relations, 
and not for the government of individuals of those communities in their relation 


* New Orleans v. U. S. (10 Peters a at 736). 
13 Missouri v. Holland (1920) (252 U.S. 416) 

4 See Presidential Address of Dr. James Brown Scott before the American Society of 
Inte rnational Law. April 26. 1934, entitled “Treatymaking under the authority of the United 
States,” Proceedings of the Society, 1934, pp. 2-34. Dr. Scott was a delegate to the Havana 
conference of 1928. 


‘6 International Conferences of American States, 1889-1928 (Oxford University Press, 
New York), p. 371. 


16 Procsadinan: American Society of International Law, 1929, pp. 194-196. 
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towards one another—nor can it control the conduct of nations towards their own 
citizens, except in cases involving the rights of other nations,” ” 


INTERFERENCE WITH DOMESTIC AFFAIRS 


Immediately following the organization of the Economic and Social Council 
under the United Nations it started upon the drafting and proposal of treaties 
that expanded the field of international negotiation from the rights of aliens to 
the rights of citizens vis-a-vis their own governments within their own countries. 
The charter contains an express reservation that nothing contained in it “shall 
authorize the United Nations to intervene in matters which are essentially within 
the domestic jurisdiction of any state” (art. 2, par. 7): 

“The word ‘intervention’ as used in the paragraph is not to be given a narrow 
technical interpretation * * * . The creation of a commission of inquiry, the 
making of a recommendation of a procedural or substantive nature, or the taking 
of a binding decision constitutes intervention under the terms of this para- 
graph * * * . Itestablishes the principle that certain matters are to be excluded 
from the competence of the United Nations to act, in much the same way that the 
10th amendment of the Constitution of the United States together with other 
provisions of the Constitution limit the sphere of action of he Federal Govern- 
ment * * *, It was intended, in particular, to require the Organization in 
carrying out its economic and social objectives to deal with governments, instead 
of allowing the Organization to [in the words of Mr. John Foster Dulles, of the 
United States Delegation at the San Francisco Conference, who had an important 
part in the formulation of this paragraph of the charter] ‘penetrate directly 
into the domestic life and social economy of the member states.’ ’’ 

The bypassing of the rservation of domestic affairs from the jurisdiction of 
the United Nations was not unintentional. The Director of the Division of 
Human Rights gave prompt public warning of what was being planned: 

“What the United Nations is trying to do is revolutionary in character. Human 
rights are largely a matter of relationships between the state and individuals, 
and therefore a matter which has been traditionally regarded as being within 
the domestic jurisdiction of states. What is now being proposed is, in effect, the 
creation of some kind of supernational supervision of this relationship between 
the state and its citizens.” * 

Representatives of the United States Government actively participated in the 
work of the Human Rights Commission. The revolutionary theory and ultimate 
goal which underlie and direct its program received the official imprimatur of 
President Truman and the State Department in a publication issued in 1950 
bearing the written approval of the President.” ‘The publication opens with a 
statement that ‘“‘There is no longer any real distinction between ‘domestic’ and 
‘foreign’ affairs,” (p. 4). The purpose of the pamphlet is to explain to the 
American people that although they began life with “a Declaration of Inde- 
pendence, * * * . Today the foreign policy of the United States is a declaration 
of interdependence of men and nations,” (p. 99). It lauds the drafting of 
human rights covenants by the United Nations as “one of the great revolutionary 
enterprises.” [Italics supplied.] The pamphlet informs its readers that the 
American Declaration of Independence acknowledges the Creator as men’s source 
of human rights, and that “to secure these rights governments are instituted 
among men, deriving their just powers from the consent of the governed”; but 
it does not inform its readers that the Covenants on Human Rights drafted by 
the United Nations makes no reference to these sources of rights and obliga- 
tions. If independence rooted in trust in God is to be exchanged for inter- 
dependence on man in a godless world, the price is too high to pay. 

A large segment of opposition to the Bricker amendment is composed of those 
who openly or covertly look upon the United Nations as but the first step toward 
the establishment of some form of Federal or world government. “Where the 
experiment” of an international community which is “in fact, the substance of our 
foreign policy,” will lead, reads the State Department publication above quoted, 
“nobody can predict. * * * It may lead eventually to a form of world govern- 
ment,” (pp. 17-18). World law substituted for international law must needs 
be founded on principles that are the common denominator of all the cultural 


170. 8. v. Active (1814) (Fed. Cas. No. 14. 14 PB 420). 


18 Goodrich and Hambro, Charter of the Unit Nations (1949), pp. 111, 113, 120. 

2% Mr. John P. Humphrey, in Annals of the American Academy of Political and Social 
Science, January 1948. 

2 Our Foreign Policy, Department of State Publication 3972, September 1950. 
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and legal systems of the members of the world or Federal community. What 
fraction of world law would be represented by American principles of God-given 
inalienable rights, government by consent of the governed, freedom of religion, 
of speech, of the press, of assembly and of petition, not to mention the protection 
of private property and the free enterprise system? Many nations of the world 
today do not comprehend these principles because their peoples have had no 
experience with them.” 


TREND TOWARD SOCIALISM AND WORLD GOVERNMENT 


A preview of the kind of law that may be expected under such a world gov- 
ernment has been presented to us by the proposed Covenants on Human Rights. 
Each government party to the covenants would undertake to guarantee to every- 
body within its territory the following rights: to work and fair wages with 
equal pay, decent living conditions, social security, rest, leisure and periodic 
holidays with pay, protection of motherhood and children, adequate food, clothing, 
and housing, medical attention and free education.” 

The fixing of standards for the enjoyment of these rights and the administra- 
tion of laws and regulations relating thereto would require the establishment of 
government bureaus and agencies and an army of employees almost without 
limit. The International Labor Organization has elaborated on these rights in 
treaties or drafts for submission to the member governments.” 

The “extraordinary parallelism between the Soviet Constitution and the U. N. 
Covenants on Human Rights” is shown in some detail by Dr. Felix Morley, who 
says: “Actually, a large part of the Soviet Constitution was almost textually 
embodied in these U. N. Covenants.” * An ideological evaluation of the character 
of the work of the Human Rights Commission, showing that it was not due 
entirely to recognized Communists, was published by the chairman of that com- 
mission for the year 1952. Mr. Charles Malik, of the Lebanon, wrote as follows: 

“IT think a study of our proceedings will reveal that the amendments we 
adopted to the old texts under examination responded for the most part more to 
Soviet than to Western promptings. * * * 

“The concept of property and its ownership is at the heart of the great ideo- 
logical conflict of the present day. It was not only the Communist representa- 
tives who riddled this concept with questions and doubts; a goodly portion of 
the non-Communist world had itself succumbed to these doubts. A study of this 
particular debate will reveal the extent to which the non-Communist world has 
been communistically softened and frightened. It seems incredible that in these 
economic matters, which reflect indeed much more than mere economic diver- 
gencies, the Western world is so divided on itself as to be incapable of presenting 
a common front against communism. 

“Again and again it became apparent that our difficulties stemmed for the 
most part from radical differences in intent in regard to fundamental con- 
cepts.” 

Special sanctions for the enforcement of the governmental guaranties of the 
covenants would be provided. Without benefit of covenant, the Secretary Gen- 
eral of the United Nations received 25,279 communications between April 3, 1951, 
and May 7, 1952, complaining of violations of human rights.” According to the 
latest revised draft, all complaints of that character received from states parties 
to the covenants would be referred to a Human Rights Committee, the appoint- 
ment of which is provided for. States against which such complaints are made 
would be given 6 months in which to adjust them through direct negotiations 
with the complaining states. At the end of that period, if any complaint is not 
adjusted, the Human Rights Committee would take over. It would call upon 
the states concerned for relevant information, ascertain the facts and make 


*1 See the article by Charles Malik, of the Lebanon, entitled “From a Friend of the West’’ 
in Life magazine, March 31, 1952. 

2 The latest revision of the covenants was published in Department of State Bulletin, 
vol. 27, No. 680 (July 7, 1952), pp. 23-31. Provisions of the covenant in conflict with the 
Bill of Rights of the United States Constitution were dealt with in the Report of the Com- 
mittee on Peace and Law of the American Bar Association, September 1, 1950, pp. 30—45, 
and appendix, pp. 80-83. See also reports of that committee for September 1, 1951, Feb- 
ruary 1, 1952, and February 1, 1953. 

23 See testimony of Wm. L. McGrath, on behalf of the United States Chamber of Com- 
merce, in hearings on S. J. Res. 1, 1953, pp. 530-571. 

2 ae" Law and the Constitution, American Enterprise Association (New York), 
pp. 36-387. 

* United Nations Bulletin, September 1, 1952, pp. 248-253. 

** United Nations Bulletin, August 15, 1952, p. 200. 
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available its good offices. The Committee might recommend that the Interna- 
tional Court of Justice be requested to give an advisory opinion. The Human 
Rights Committee would draw up a report of its conclusions on the facts and 
attach the statements of the parties to the case. This report would be sent to 
the states concerned and to the Secretary General of the United Nations. Except 
in serious cases involving human life, the Human Rights Committee would not 
deal with a complaint unless available domestic remedies have been invoked 
and exhausted.” 
OBJECTIONS TO THE BRICKER AMENDMENT 


These objections begin with the assertion that any amendment is unnecessary 
in view of the principle of American constitutional law that an unsatisfactory 
or dangerous treaty or treaty provision may be abrogated by a subsequent act of 
Congress. Such a unilateral termination of an international obligation is of 
doubtful propriety and might cause embarrassing repercussions from the other 
contracting parties. A constitutional provision adopted in advance limiting 
the internal effects of treaties would better accord with the almost universal 
practice of other nations. Moreover, an act of Congress requires approval by the 
President. Should he veto the bill, a two-third’s majority in both Houses of 
Congress wuold be required to override the veto, thus making it twice as hard 
to terminate a treaty than it was to make it with a two-third’s majority in the 
Senate only. 

Taking up the provisions of the Bricker amendment section by section, we shall 
first state what it is intended to accomplish and then deal with the objections 
of its opponents. 

Section 1, reading “A provision of a treaty which conflicts with this Consti- 
tution shall not be of any force or effect,” would settle the question raised by Mr. 
Justice Holmes in Missouri v. Holland, supra, that the constitutional provision 
that treaties shall be made “under the authority of the United States” may 
mean no more than the “formal acts” prescribed to make a treaty, namely, con- 
clusion by the President with the advice and consent of the Senate. Section 1 
would require that treaty law, in order to become the law of the land, be enacted 
pursuant to the Constitution, which reads: 

“All legislative powers herein granted shall be vested in a Congress of the 
United States, which shall consist of a Senate and House of Representatives 
(art. Ieee. 1},.” 

Any treaty that might be relied upon either directly or by implication to 
justify the exercise of powers by the President not vested in him by the Consti- 
tution or by act of Congress would, to the extent of such asserted power, not 
be of any force or effect. 

Opponents of the Bricker amendment argue that this section is unnecessary 
because it would put into the Constitution a construction which is already there, 
not in express language, but by implication. They refer to dicta in some of the 
earlier Supreme Court decisions and incorporated in Mr. Justice Holmes’ opin- 
ion in the Migratory Bird case, that the treatymaking power cannot do what 
the Constitution forbids. Later decisions of the Supreme Court, however, make 
its doubtful whether that view now prevails, and the Bricker amendment would 
embody the earlier dicta expressly in the Constitution. 

The later cases referred to were the Belmont and Pink” cases decided in 
1937 and 1942, respectively. They both involved the agreement made by and on 
the sole authority of President Franklin D. Roosevelt with Soviet Ambassador 
Litvinoff coincident with the President’s recognition of the Soviet Government. 
By it the Soviet Government assigned to the Government of the United States 
title to private property situated in this country which had been confiscated and 
nutionalized in Russia. 

In the first case the Supreme Court held that, although the agreement was 
concluded without the participation of the Senate, the same rule of supremacy 
established for treaties by express language of the Constitution ‘“‘would result 
in the case of all international compacts and agreements from the very fact 
that complete power over international affairs is in the National Government 
und is not and cannot be subject to any curtailment or interference on the 
part of the several States. * * * In respect of all international negotiations and 
compacts, and in respect of our foreign relations generally, State lines disap- 


27 Department of State Bulletin, vol. 27, No. 680 (July 7, 1952), pp. 26-27. 
217. S§. v. Belmont (1937) 301 U. S. 324. 
2U_, 8. v. Pink (1942) 315 U. S. 203. 
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pear.” The second case affirmed the foregoing principles of constitutional con- 
struction, and held further that “the fifth amendment does not stand in the way 
of giving full force and effect to the Litvinov assignment.” The fifth amend- 
ment is an article of the American Bill of Rights. It provides that no person 
shall be, inter alia, “deprived of life, liberty, or property, without due process of 
law ; hor shall private property be taken for public use, without just compensa- 
tion. 

A critic of the decision in the Pink case soon after it was rendered wrote: 
“From the point of view of our constitutional law, the decision may well mark 
one of the most far-reaching inroads upon the protection which it was supposed 
the fifth amendment accorded to private property.” ” 

The Belmont and Pink cases state the real reasons why opponents of the 
Bricker amendment can boast that no treaty has ever been declared unconsti- 
tutional, namely, because the courts would “hesitate long before limiting or 
embarrassing” the national powers of the Government of the United States 
“which concern its relations and intercourse with other countries.” ™ 

In the Chinese Exclusion case,” Mr. Justice Field suggested another possible 
limitation on the treatymaking power when he said: “The powers of government 
are delegated in trust to the United States, and are incapable of transfer to 
any other parties. They cannot be abandoned or surrendered. * * * The exer- 
cise of these public trusts is not the subject of barter or contract.” On the other 
hand, Dr. Edward S. Corwin, noted scholar on American constitutional law, 
maintains that “the question whether the United States should enter an inter- 
national organization for the promotion of peace and of what pledges it should 
give with respect to the use of its constitutional powers to the same end, is one 
which the appropriate agencies of the National Government are free to 
decide on grounds of national interest, substantially unfettered by constitutional 
liimtations of any kind.” ® 

Dr. Corwin’s conclusion was published when the formation of the United 
Nations was in process, and a year prior to United States entry. The charter 
pledges every member “to take joint and several action in cooperation with the 
Organization for the achievement of” (art. 56) “higher standards of living, 
full employment, and conditions of economic and social progress and develop- 
ment” (art. 55). There is nothing in life that cannot be comprehended in 
those purposes just as effectively as the draft Covenant on Human Rights. 

The Fujii case, decided by the Supreme Court of California on April 17, 1952," 

held that articles 55 and 56 of the United Nations Charter were not self-execut- 
ing: but the court did not deal with the principle laid down in the Migratory 
sird case that this treaty has vested legislative power in the Federal Con- 
gress on all subjects comprehended within articles 55 and 56. If Dr. Corwin’s 
views, above quoted, are sound, the pledge contained in these articles is bind- 
ing on the Federal Government “substantially unfettered by constitutional limi- 
tations of any kind.” As stated by Mr. Carl Rix in his testimony in favor of the 
Bricker amendment, “We are living today under a system of government not 
based upon the Constitution of the United States, but on undelegated and un- 
enumerated powers under which Congress now has authority to act.”*” The 
Nation has arrived at the state that Thomas Jefferson had in mind when he 
wrote: “If the grant of the treatymaking power is boundless, then we have no 
Constitution.” * 

The Bricker amendment would restore the balance of power between the Fed- 
eral and State Governments as intended by the Constitution. It would, in addi- 
tion, discourage the prevailing trend in the United States to regard the United 
Nations as but the first step to some form of world or federal government-—-a 
goal to be reached gradually through the exercise of the treatymaking power 
as it is now interpreted and construed. That this is one of the principal objec- 
tions to the Bricker amendment was admitted by the New York ‘Times jn an 
editorial of April 8, 1953, which read: “The resolution is dangerous because it 


*® Philip C. Jessup, in this journal, vol. 36 (1942), p. 282. See also criticism of Edwin 
M. Borchard, ibid., p. 275. 

31 Mackenzie v. Hare ((1915) 239 U. S. 299). 

#2 (1889), 130 U. S. 581. . 

*% The Constitution and World Organization (Princeton University Press, 1944), p. 30. 

*% Discussed infra, p. 72. # 

% Hearings on S. J. Res. 1, 1953, p. 1025. s Fi : “ 

% Letters and Addresses of Thomas Jefferson (ed. Parker & Viles, New York, 1905), p. 
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forbids any treaty that would allow any foreign power or any international 
organization (meaning the U. N. or one of its agencies) to control the consti- 
tutional rights of American citizens within the United States‘ or any other matter 
essentially within the domestic jurisdiction of the United States.’ ” 


SECTION 2—TREATIES AS INTERNAL LAW 


Section 2 of the Bricker amendment contains two proposals: First, that 
“A treaty shall become effective as internal law in the United States only through 
legislation,” and secondly, “which would be valid in the absence of treaty.” They 
will be discussed separately. 

The treatymaking power of the United States is extraordinary because this 
Government was the first and remains one of a very few governments where 
treaties become the supreme law of the land enforciable in the courts without 
action by the legislative body.” The provision was inserted to prevent the 
States from confiscating prewar private debts in violation of the Treaty of Peace 
with Great Britain in 1793. Although the Supreme Court held the clause to 
be supreme over State confiscatory laws,™ it was ineffective and the United 
States was eventually obliged to pay Great Britain $3 million in satisfaction 
of the consficated debts. “Ware v. Hylton was a case calling for judicial states- 
manship of the highest order. It arose under national and international con- 
ditions which have never existed since.” ® 

While the Constitution was under consideration in the State Ratifying Con- 
ventions, Alexander Hamilton wrote in the Federalist (No. 75) : 

“The power of making treaties * * * relates neither to the execution of the 
subsisting laws, nor to the enaction of new ones. Its objects are contracts with 
foreign nations, which have the force of law, but derive it from obligations of 
good faith. They are not rules prescribed by sovereign to subject, but agree- 
ments between sovereign and sovereign.” 

It is not a requirement of international law that treaties be enforceable as 
municipal law in the courts of the contracting parties. The Supreme Court of 
the United States stated in 1858 that: “If the people of the United States were 
to repeal so much of their Constitution as makes treaties their municipal law, 
no foreign government with whom a treaty exists could justly complain, for it 
is not a matter with which he has any concern.” This statement of the Court 
was not a denial of the fundamental principle of the law of treaties that they 
are made to be observed, as expressed in the maxim pacta sunt survanda, for 
in the same case the Court continued : 

“The foreign sovereign between whom and the United States a treaty has 
been made has a right to expect and to require its stipulations to be kept with 
scrupulous good faith; but through what internal arrangements this shall 
be done is exclusively for the consideration of the United States. Whether the 
treaty shall itself be the rule of action of the people, as well as the government, 
whether the power to enforce and apply it shall reside in one department or 
another, neither the treaty itself nor any implication drawn from its gives him 
any right to inquire.” ® 

To the same effect was the opinion of the Supreme Court in the Head Money 
eases in which Mr. Justice Miller remarked that, in case a government party 
to a treaty fails to enforce its provisions, “its infraction becomes the subject of 
international negotiations and reclamations, as far as the injured party chooses 
to seek redress.” “ In the Chinese Exclusion case “ involving a law of Congress 
excluding Chinese subjects in violation of a treaty with that government, Mr. 
Justice Field observed : 

“If the government of the country of which the foreigners excluded are subjects 
is dissatisfied with this action it can make complaint to the executive head of 
our Government, or resort to any other measure which in its judgment, its 
interests or dignity may demand; and there lies its only remedy.” 

The draft Covenant on Human Rights includes special provisions for its 
enforcement if violated. (See supra, p. 65). 


37 An analysis of modern constitutional provisions on this subject was made by the Com- 
mittee on Peace and Law Through United Nations and published in its sous for “a oe. 
= aie It is reproduced in the Senate committee hearings on S. J. Res. 1, 1953, pp- 

13-1121. 


38 Ware v. Hylton ((1796) 3 Dallas 199). 

92 Ww. B. Cowles. Cow and Constitutional Law, Property Interferences, and Due 
Process of Law (1941), 83-84. 

# Taylor Vv. ee (2 Teartis 454, affirmed by the Supreme Court, 2 Black 481). 

41 (1884), 112 U. S. 580. 
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The great majority of present-day constitutions distinguish between treaty 
provisions of a national contractual nature and those affecting private rights and 
duties.“ Most of the nations follow the usage and custom of Great Britain. 
This has been explained by a distinguished British legal authority as follows: 

“Many treaties have nothing to do with the law of the land and never 
come in question in any court of law. * * * Whenever a treaty, or anything 
done in pursuance of it, is likely to come into question in a court of law, the 
Crown must induce Parliament to legislate so as to make the necessary change 
in the law or equip the Crown with the necessary power to execute the treaty.” “ 

The first sentence of the above quotation refers to treaties on international 
political questions, and the statement is true also in the United States. The 
determination of such questions “by the legislative and executive departments 
of any government conclusively binds the judges, as well as all other officers, 
citizens, and subjects of that government.” “ Within this category are included 
treaties of peace, all treaties for national defense, the prevention of war, arbi- 
tration of war, arbitration, and other means for the peaceful settlement of 
international disputes, determination of international boundaries, sovereignty 
over disputed territory and jurisdiction over the marginal seas, the regulation 
of boundary questions such as the navigation and use of international rivers for 
power, irrigation, and fisheries, international communications of all kinds and 
aerial navigation crossing national borders. Since the States are forbidden by 
the Constitution to make any agreement or compact with a foreign Power, 
without the consent of Congress (art. I, sec. 9, paragraph 10), the foregoing 
objects are among those usually regulated by treaty which, in the words of 
Jefferson, “cannot be otherwise regulated.” “ 

The Bricker amendment will not affect the conclusion of treaties on such 
international political questions or on any other question of foreign policy that 
are appropriate subjects of international negotiations. It will prevent the powers 
of government delegated in trust to the United States, and reserved to the 
States under our form of government, from becoming the subject of barter or 
contract with any foreign power or international organization. 

The addition of the proposed amendment to the Constitution would put the 
United States in its rightful position of equality with other nations in interna- 
tional negotiations. Representatives of governments, which do not have con- 
stitutional provisions making treaties the supreme law of the land without 
action by their legislative bodies, may advocate any idealistic programs that 
sound good in an international conference in the knowledge that what they say 
will not become legally binding within their countries unless a treaty is not only 
duly ratified by their governments but its effect as internal law implemented by 
a valid act of their legislatures. 

Under our present constitutional system, treaties may become the supreme 
law of the land immediately upon ratification if they are self-executing, that is, 
if by their terms they require no subsequent legislative or executive action.“ 
A recent example was the Fujii case in California involving the question whether 
articles 55 and 56 of the United Nations Charter are self-executing and accord- 
ingly overrode a California statute prohibiting the holding of real estate by 
aliens ineligible to citizenship. The case was not decided until it had gone 
through two inferior courts and had remained 2 years in the Supreme Court of 
California. By divided opinions those articles of the charter were held not to 
be self-executing, but the law was declared to be unconstitutional under the 
14th amendment of the Federal Constitution.“ The decision was not appealed 
to the Supreme Court of the United States, so the point remains unsettled for 
the country as a whole. 

The provision of the Bricker amendment that a lawmaking treaty shall become 
effective internally only through legislation would clear up doubts concerning the 
date of its coming into force, whether it be self-executing or not. 


THE “WHICH CLAUSE” 


The second half of section 2 of the Bricker amendment, reading “which [legis- 
lation to make treaties internal law in the United States] would be valid in the 


* Analysis of modern constitutional provisions, cited supra. 

“The Law of Treaties, British Practice and Opinion (1939), by Arnold D. MeNair, 
President of the International Court of Justice at The Hague. 

®% Jones v. U. 8. ((1890) 137 U. 8. 202). 


. 8S. v. Percheman ((1833) 7 Peters 51). 


* Manual of Parliamentary Practice, cited, supra, p. 
47 Foster v. Neilson ((1829) 2 Peters 253) ; 


% Sei Fujit v. State of California 1952) 242 Pac. (2d 617; this Journal, vol. 46 
(1952), p. 559). . " ’ (28) 
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absence of treaty,” would halt the gradual process of altering the basic structure 
of our Government through the use of the treatymaking power and restore that 
power to its proper place in our constitutional system. 

It will act as a final cease-and-desist order to those Americans within our 
Government and in the United Nations who rely upon the decision in the 
Migratory Bird Case to vest power in Congress by treaty “to deal with matters 
which do not pertain to our external relations but to control matters which 
normally and appropriately are within the local jurisdictions of the States.” The 
“new line of activity” in treatymaking, about which former Secretary of State 
Hughes gave warning when making the foregoing statement in 1929, was resumed 
with renewed vigor by the appointment of a United Nations Commission on 
the status of women. A Convention on the Political Rights of Women was 
approved and opened for signature in 1952. Another item on the agenda of the 
United Nations Commission deals with the legal rights of women in both public 
and private law. Such treaties are being pushed for signature by the United 
States as an easier method to accomplish their purposes than by constitutional 
amendment requiring approval by three-fourths of the States. President Tru- 
man’s Civil Rights Committee urged the acceptance of the Covenant on Human 
Rights to establish an “even stronger base for congressional action under the 
treaty power.” 

This writer believes it was unnecessary for Mr. Justice Holmes to strike 
down the 10th amendment in his decision in the Migratory Bird case. As 
this writer has previously stated, “The protection of birds of passage from one 
nation to another is a matter of international concern”; but that decision “has 
been used to support the proposition that on any subject on which the National 
Government makes a treaty, whether it was previously a subject of domestic 
concern or not, by making that treaty the Federal Government vests itself 
through the treaty-making power with the right of Federal legislation on that 
subject which, previous to the treaty, was merely a matter of domestic concern.” “ 

Opponents argue that if treaties can become effective as internal law only 
through legislation which would be valid in the absence of treaty, it would 
be impossible for the President to conclude agreements with foreign nations on 
many matters that are alleged not to be within the delegated powers. The 
argument rests upon the untenable thesis that the United States needs a treaty 
or agreement with some foreign nation, no matter how large or small, to 
confer national power upon its government. In a case decided many years ago, 
the Supreme Court upheld the power of the National Government to abrogate 
a treaty, a power which cannot be claimed is derived from the treaty-making 
power : 

“The National Government is vested with power over the foreign relations 
of the country, war, peace, and negotiations and intercourse with foreign nations, 
2ll of which are forbidden to the State governments. It has jurisdiction of all 
those general subjects of legislation and sovereignty which affect the interests 
of the whole people, equally and alike, and which require uniformity of regula- 
tion and laws.” © 

The power of Congress to legislate in the absence of treaty has been demon- 
strated by the frequent use of joint resolutions: 

“The delegation by the Constitution to the President and the Senate of the 
power to make treaties does not exhaust the power of the United States over 
international relations. The will of the Nation in this domain may be expressed 
through other acts than treaties * * *, There is no inconsistency between the 
authority of the President and the Senate to regulate foreign relations through 
agreement in the form of treaties and the power of the President and Congress 
to deal with matters of foreign policy through legislative action.” ™ 

Joint resolutions have been resorted to in lieu of treaties to annex Texas 
and Hawaii to end a state of war with Germany twice, and to accept membership 
in the International Labor Organization and the World Health Organization. 

An objection to the “which” clause persistently raised is that the adoption 
of the amendment would prevent the President from concluding commercial 
treaties conceding rights to aliens on a reciprocal basis with similar rights 
granted to Americans residing or doing business abroad. The objection over- 
looks the power of Congress to regulate commerce with foreign nations and 


4# Proceedings, American Society of International Law, 1951, p. 136. 

50 Chinese Exclusion case ((1889) 130 U. S. 581). 

51 Prof. James W. Garner, then head of the department of political science, University of 
Illinois, in this Journal, vol. 29 (1935), pp. 482-488. 
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that this power is coextensive with the power of Congress to regulate interstate 
commerce.” It is particularly objected that under the Bricker amendment 
the United States could not incorporate in reciprocal commercial treaties a 
provision to grant aliens the right to own or inherit real estate without obtain- 
ing the consent of all 48 States of the Union. The objection is untenable on two 
grounds: 

(1) This subject has been repeatedly recognized by the Supreme Court as 
a proper one for negotiations between our Government and the governments 
of other nations. The addition of the Court’s finding that the removal of such 
disabilities has been the frequent subject of treaty arrangements does not 
establish the Court’s opinion that Congress would lack the power of regulation 
in the absence of treaty. The contrary is established by the Reciprocal Trade 
Agreements Act delegating to the President authority to make certain commer- 
cial arrangements with other nations without treaty.” 

(2) However valid this objection might have been in an earlier era, it has 
now practically ceased to exist. Since all restrictions on naturalization because 
of race have been removed by the Immigration and Naturalization Act of 1952," 
there are no longer any restrictions on aliens holding real estate in 40 States. 
The remaining 8 have limited restrictions of various degrees which might 
easily be adjusted by resort to clauses in commercial treaties granting reciprocity 
on an internal-state basis. Provisions of this character have been commonly 
used.” When submitting a series of revised treaties of friendship, commerce, 
and navigation to the Senate in 1952, a representative of the State Department 
tetsified before the Senate Committee on Foreign Relations that “where the 
subject matter covers fields in which the States have a paramount interest, such 
as the formation and regulation of corporations and the ownership of property, 
the treaty provisions have been worked out with the same careful regard for 
the States’ prerogatives and policies that has traditionally characterized agree- 
ments of this type.” ™ 

The treaties were favorably reported to the Senate on June 17, 1953," with 
a reservation to some of them containing the so-called national treatment clause 
with respect to the practice of professions that are State-licensed and reserved 
exclusively for American citizens. This Senate acted favorably on the treaties 
and reservations on July 21, 1953, by a vote of 86 to 1, including all but one of 
the sponsors of the Bricker amendment who were present and voting. 

The favorable action of the Senate on these commercial treaties has been used 
by opponents of the Bricker amendment as an argument to show the lack of 
need for the amendment. On the other hand, it sustains the position of the 
sponsors of the amendment, without whose votes the treaties would not have 
been approved, that such treaties are a proper subject of negotiation by the 
National Government. The amendment would have no effect upon the Presi- 
dent’s power to negotiate like treaties in the future. On the other hand, the 
amendment would bar treaties on subject outside the appropriate fields of inter- 
national agreement which can be used as a device to enlarge the powers of the 
Federal Government and diminish those of the States. 

No treaty has as yet been concluded by the United States for the control 
of atomic energy, and opponents of the Bricker amendment allege that the adop- 
tion of that amendment would prevent the conclusion of such a treaty because 
Congress does not have the power to legislate on the subject in the absence of 
treaty. That statement has been repeatedly made by responsible officers of 
the Government™ in the face of the fact that Congress on April 1, 1946, passed 
the Atomic Energy Act ” establishing a national commission to control the owner- 
ship, production and development of atomic energy in the United States. The 
act provides that its administration shall be consistent with international ar- 
rangements made by the United States. An international arrangement is de- 
fined in the act to be “any treaty approved by the Senate or international agree- 


5a License Cases (5 Howard 504, 508). The operation of the interstate commerce clause 
“must be permitted to extend to the smallest units and to activities that once were thought 
so remote from interstate commerce as to have no appreciable effect on it.” Former Asso- 
ciate Justice Owen J. Roberts, The Court and the Constitution, pp. 57-58. 

53 June 12, 1934, 48 Stat. 943. 

5466 Stat. 163, sec. 311: Supplement to this Journal, vol. 47 (1953), p. 34. 

% See, for example, the Consular Convention with France of 1853, and the following com- 
mercial treaties with: Germany, 1923; China, 1946; Italy, 1948; and Uruguay, 1949. 

% Department of State Bulletin, vol. 26, No. 675 (June 2, 1952), pp. 881-883. 

5%? Senate Executive Report 5 (83d Cong., 1st sess.). 

3 State Department memorandum in hearings on S. J. Res. 1, 1953, p. 833. 

% 60 Stat. 755. 
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ment approved by Congress.” Congress has thereby already declared its com- 
petence in advance to deal with all phases of the control of atomic energy in 
the absence of treaty. The constitutional reasons for this assertion of congres- 
sional power were stated in the purposes of the act, namely, to provide for the 
common defense and security, to improve the public welfare, and to promote 
world peace. The Government of the United States needs no power to be derived 
from a treaty with any other government or international organization fully to 
provide for these purposes.” 

Another objection raised against the “which” clause of Senate Joint Resolution 
1 is that Congress lacks power to pass legislation for the domestic control of 
the production and distribution of narcotic drugs in the absence of treaty.” 
An act was passed in 1942 not only to discharge the international obligations of 
the United States, but to promote the public health and general welfare, to regu- 
late interstate and foreign commerce in opium poppies, and to safeguard the 
revenue derived from taxation of cpium and opium products.” If Congress has 
constitutional authority to control the domestic production and distribution of 
wheat, by what twist in the meaning of language can it be successfully contended 
that Congress lacks the same power over domestically produced opium poppies? 
Such power was exercised by Congress over wheat in the Agricultural Adjust- 
ment Act of 1988 as amended by the Act of 1941.% It regulates production even 
when not intended for commerce but wholly for consumption on the producer’s 
farm.™. 

It has been asserted that the International Slavery Convention of 1926 could 
not have been signed by the United States under the Bricker amendment. Con- 
gress has the specifically delegated power “to define and punish piracies and 
felonies committed on the high seas, and offenses against the law of nations.” 
(Article I, section 8, paragraph 10.) Slave-trading by citizens and foreigners 
alike has been prohibited by act of Congress since 1909. Slave traders are 
declared to be pirates and are subject to imprisonment for life.“ No treaty was 
necessary to authorize this legislation. 

The State Department objected to the “which” clause in Senate Joint Resolu- 
tion 1 because it contended that it would prevent the making of arrangements 
for the collection of foreign debts except with the consent of the 48 States of the 
Union.” The record shows, on the contrary, that following World War I, Congress 
on February 9, 1922, created and authorized the World War Foreign Debt Com 
mission to conclude arrangements with foreign countries, subject to the approval 
of the President and not requiring the approval of the Senate. 

Another such objection by the State Department is that the Bricker amendment 
would prevent the conclusion of treaties of extradition.” This writer has re- 
peatedly shown that there is no substance to that objection.*» An examination 
of the history of extradition in this coutnry, including court decisions, confirms 
the conclusions of Judge John Bassett Moore that in the United States extradition 
is a national act, and that a fugitive may be surrendered in accordance with 
either a conventional or legislative provision.” Decisions of the Supreme Court 
confirm Judge Moore’s conclusion. “Congress has a perfect right to provide for 


®° The minority report on S. J. Res. 1 (S. Rept. 412, 83d Cong., 1st sess., p. 38) refers 
to this writer's testimony critical of the Acheson-Lillienthal plan (Department of State 
Publication 2498), miscalled the Baruch plan. Under it, absolute ownership or control of 
all fissionable materials and of their uses, both military and civilian, as well as the sources 
of raw materials, would have been surrendered to a supernational body, completely free of 
authority from the United States Government, except at most a small minority representa- 
tion. The Baruch plan has been outmoded by later development, both national and inter- 
national, and has been combined with a larger study of disarmament. (Resolution of the 
U. N. General Assembly, April 8, 1953, eee of State Bulletin, vol. 28, No. 721 
(April 20, 1953), p. 584.) On December 8, 1953, President Eisenhower, in an address 
before the General Assembly of the United Nations, proposed a plan to “Encourage world- 
wide investigation into the most effective peacetime uses of fissionable material’ and to 
establish a joint pool of fissionable materials from contributions of the governments prin- 
cipally involved, to be ‘‘allocated to serve the peaceful pursuits of mankind.” As stated 
by the President, such a plan would depend in the United States upon the approval of 
Congress. (Department of State Publication 5314.) 
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* 10 United States Code, secs. 246—247. 

® State Department memorandum, loc. cit., p. 840. 

= Department memorandum, in hearings on Senate Joint Resolution No. 1, 1953, 
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the extradition of criminals in its own way, with or without a treaty to that 
effect.” On the other hand, it has long been the practice of this Government 
to request the extradition of fugitives from countries with which it has no extradi- 
tion treaties. 

To meet American objections that the proposed Human Rights Covenants would 
be destructive of the division of powers between the States and the National 
Government, the Human Rights Commission has had under consideration a 
so-called Federal-State clause designed to relieve a Federal Government from an 
obligation to enact legislation which, independently of the covenant, would not be 
within the jurisdiction of the Federal authority. Treaties ratified by the United 
States become the supreme law of the land irrespective of State constitutions and 
laws, and endow Congress with power to enact treaty law. In the Belmont case, 
supra, the Supreme Court held: “In respect of all international negotiations and 
re and in respect of our foreign relations generally * * * the State of 

New York does not exist.” That is, the Government of the United States ceases 
to be a Federal State for the purposes of a treaty or executive agreement, and 
assumes the obligations of a unitary state. The proposed Federal-State clause 
could not, therefore, operate in the manner intended unless the Federal Constitu- 
tion were amended as proposed in the ‘“‘which” clause of section 2 of Senate Joint 
Resolution 1. That clause sets a legal standard for the definition of matters that 
are within the domestic jurisdiction of the United States, and would restore to 
full force and effect the reservation embodied as an integral part of the United 
Nations Charter that nothing in it shall authorize that organization to intervene 
in such matters. (Article 2, paragraph 7.) 


SECTION 3——-EXECUTIVE AGREEMENTS 


This section of the Bricker amendment would prevent the making of executive 
agreements in lieu of treaties solely on the President’s authority pursuant to the 
theory developed in the Department of State that these two means of recording 
international agreement are interchangeable in the discretion of the President. 
A constitutional amendment relative to treaties would be of little value if it could 
be evaded by substituting executive agreements made by the President without 
the approval of either the Senate or Congress. 

Contrary to the arguments of opponents, the amendment would not prevent 
the making of such agreements without the consent of Congress. Congress is 
not required to act, but is given the power to do so whenever a President may 
need to be restrained from the abuse of his powers. This section of the amend- 
ment would not apply to what are referred to as executive-legislative agreements, 
that is, agreements made by the President pursuant to an act of Congress or 
subsequently approved by Congress. It has been said that 85 percent of all 
executive agreements are of this character. The assertion of opponents that the 
amendment would hamper the day-to-day operations of the Department of State 
by requiring submission to the Senate or Congress of the more or less informal 
understandings and agreements which are a necessary routine part of diplomatic 
negotations does not require serious consideration. As stated by Judge John 
Bassett Moore some years ago, such assertions are ridiculous." “Without the 
exercise of such a power,” he wrote, “it would be impossible [for the Secretary 
of State] to conduct the business of his office.” The Constitution vests powers in 
the President to appoint and receive “ambassadors and other public ministers.” 
(Art. ITI, sec. 2, par. 2, and sec. 3.) No act of Congress can deprive the 
President of the exercise of the powers necessarily implied in these powers of 
appointment, nor could a constitutional amendment do so without in effect nullify- 
ing the President’s powers of appointment by making it impossible for him to 
conduct any diplomatic relations with foreign governments. No intention to 
accomplish such a calamitous result can be read into the Bricker amendment. 

Another equally ridiculous assertion of opponents of the Bricker amendment 
on executive agreements is that it will prevent the President from making truce, 
armistice, or other military agreements during, or to end. hostilities. These 
agreements are made by the President as Commander in Chief of the Armed 
Forees of the Nation. The Bricker amendment will not affect the legitimate 
exercise of these Executive powers. The power of the President to make armis- 
tices in contradistinction to his power to make peace on his own authority was 


7 Grin v. Shine (187 U.S. 181). See also Valentine v. U. 8. (299 U.S. 5). 
™ American Political Science Quarterly, vol. 20, pp. 389-390. 
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clearly pointed out by the Supreme Court at the end of the Spanish-American 
War of 1898.” 

The demand in Congress for a constitutional amendment to restrain the mak- 
ing of executive agreements was stimulated by President Franklin D. Roosevelt's 
failure to submit the Yalta agreement to the Senate for its approval. In his tes- 
timony in opposition to Senate Joint Resolution 1, Secretary Dulles expressed 
the opinion that the Yalta agreements “which had any long-range permanent 
effect, could not properly have been made by the President, they would not have 
any legal effect unless and until they had been ratified by the Senate as treaties” 
(pp. 873-874). It was President Roosevelt’s original intention to submit the 
agreement to the Senate for approval. He said so in the prepared text of his 
report to the joint session of Congress on March 1, 1945, as released by the White 
House prior to delivery; but that sentence was omitted from the report as 
delivered.“ The text of the secret Yalta agreement was not made public until 
nearly a year later. After President Roosevelt’s death, Secretary of State Byrnes 
released the complete text on January 29, 1946, with the statement “that there 
was not any question about what was intended at Yalta because he heard Mr. 
Roosevelt on at least one or two occasions take the position that as to cession of 
territory, it was a matter that had to be settled in the peace treaty.” Secretary 
Byrnes added, “That was always Mr. Roosevelt’s view and that at Potsdam Mr. 
Truman took the same position as to the Silesian area.” “ 

The Bricker amendment cannot, of course, undo what has been irretrievably 
done in the past, but its adoption would serve as the strongest kind of admonition 
to future Presidents to remember that treaties and executive agreements are not 
interchangeable at the sole discretion of the President. The incorporation of the 
amendment in the Constitution would put other nations on notice that the Presi- 
dent’s power to make executive agreements is not unlimited. 

The practice followed before the advent of President Franklin D. Roosevelt’s 
administration was stated by Dr. Charles Cheney Hyde, who was Solicitor for 
the Department of State under Secretary Charles Evans Hughes, as follows: 

“From examination of the various permitted modes of agreementmaking to 
which the United States has had recourse, it will be found that in practice the 
test of whether it is obligatory for the President to work with the Senate, or, 
to put it differently, whether there has been imposed through the Constitution 
a duty to make use of a treaty as the instrumentality of agreement, has in the 
particular case usually been deemed to rest upon the character of objectives 
sought to be accomplished. It has not been supposed for example, that the Exec- 
utive, with or without the aid of Congress, was free to dispense with treaty- 
making whenever he might desire to avoid difficulties to be encountered in obtain- 
ing the senatorial approval of a desired compact. 

“Deference to the constitutional privilege of the Senate has been constantly 
manifested in the making of certain well-defined classes of international arrange- 
ments; and that deference has revealed a seeming acknowledgment that 
the constitutional provisions in relation to treatymaking were far more than 
indicia of a procedure to be followed in case the Executive chose to employ a 
treaty as a pleasing setting for an agreement, and that the provisions in that 
instrument were rather to be regarded as declaratory of a constitutional duty on 
the part of the Executive invariably to submit agreements within a broad and 
fairly defined field to the Senate for its approval. The practice of the United 
States throughout its life reveals respect for this idea.” “ 

Secretary Dulles’ opposition to the section of the Bricker amendment relative 
to executive agreements contained this statement: “The danger to the Nation, 
however, from agreements not submitted to the Senate, or to Congress for legis- 
lative validation, cannot be great because, without either Senate or congressional 
action, these agreements cannot constitutionally become law of the land.”™ In 
making that statement Mr. Dulles overlooked the Belmont and Pink cases hold- 
ing that an executive agreement of the character described by him did become 
the law of the land in his own State, its law and policy to the contrary not- 
withstanding. 
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OFFICIAL POSITION OF THE PRESENT ADMINISTRATION 


When testifying in opposition to the Bricker amendment before the subcom- 
mittee of the Senate Judiciary Committee, Secretary of State Dulles stated that 
the widespread concern over the liability to abuse of the treatymaking power was 
a legitimate one. ‘Those who shared it were alert citizens,” he said. “I believe 
they have performed a patriotic service in bringing their fears to the attention 
of the American public. But,’ he pointed out, “the arousing of that concern was 
a correction of the evil. There has been,” he continued, “a reversal of the trend 
toward trying to use the treatymaking power to effect internal social changes. 
This administration is committed to the exercise of the treatymaking power only 
within traditional limits * * *. I do not believe that treaties should, or law- 
fully can, be used as a device to circumvent the constitutional procedures estab- 
lished in relation to what are essentially matters of domestic concern.” The 
Secretary of State then stated that he was authorized to say: 

“1, The present administration intends to encourage the promotion every- 
where of human rights and individual freedoms, but to favor methods of per- 
suasion, education, and example rather than formal undertakings which com- 
mit one part of the world to impose its particular social and moral standards 
upon another part of the world community, which has different standards * * *. 

“Therefore, while we shall not withhold our counsel from those who seek to 
draft a treaty or covenant on human rights, we do not ourselves look upon a 
treaty as the means which we would now select as the proper and most effec- 
tive way to spread throughout the world the goals of human liberty to which 
this Nation has been dedicated since its inception. We therefore do not intend 
to become a party to any such covenant or present it as a treaty for considera- 
tion by the Senate. 

“2. This administration does not intend to sign the Convention on Political 
Rights of Women. This is not because we do not believe in the equal political 
status of men and women, or because we shall not seek to promote that equality. 
Rather it is because we do not believe that this goal can be achieved by treaty 
coercion or that it constitutes a proper field for exercise of the treatymaking 
power. We do not now see any clear or necessary relation between the interest 
and welfare of the United States and the eligibility of women to political office 
in other nations. 

“These same principles will guide our action in other fields which have been 
suggested by some as fields for multilateral treaties. 

“3. The Constitution provides that the President shall have power by and 
with the advice and consent of the Senate. This administration recognizes the 
significance of the word ‘advice.’ It will be our effort to see that the Senate 
gets its opportunity to advise and consent in time so that it does not have to 
choose between adopting treaties it does not like, or embarrassing our interna- 
tional position by rejecting what has already been negotiated out with foreign 
governments.” 

7 * * aa * . * 

“Tt has long been recognized that difficulties exist in the determination as to 
which international agreements should be submitted to the Senate as treaties, 
which ones should be submitted to both Houses of the Congress, and which ones 
do not require any congressional approval. 

“Differences of opinion resulting from these difficulties have given rise in the 
past to disputes between the executive branch and the Congress concerning the 
handling of international agreements. It must be recognized that it would be 
extremely difficult, if not impossible, to fit all agreements into set categories. 
At times there may be disagreement as to the manner in which agreements are 
to be dealt with. While recognizing this, the Executive cannot surrender the 
freedom of action which is necessary for its operations in the foreign affairs 
field. In the interest of orderly procedure, however, I feel that the Congress 
is entitled to know the considerations that enter into the determinations as to 
which procedures are sought to be followed. To that end, when there is any 
serious question of this nature and the circumstances permit, the executive 
branch will consult with appropriate congressional leaders and committees in 
conte the most suitable way of handling international agreements as they 
arise. 

Assurances of the administration in power, whose tenure of office is constitu- 
tionally limited to 8 years at the most, can have no binding force upon future 
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administrations, Unless an amendment be adopted under an administration 
opposed to the abuse of the treatymaking power, it will be too late if a future 
administration reverses the present trend and revives the previous policy of 
ae the treatymaking power to promote socialistic policies at home and 
abroad. 

The Bricker amendment is in the nature of a Bill of Rights to prevent the 
abuse of the treatymaking power by any administration. The same arguments 
are being made against it that were made against the original Bill of Rights, 
namely, that it is unnecessary and dangerous.” Failure to adopt the amend- 
ment in time would leave a future President free to conduct his foreign policy 
uncontrolled and unknown and to “vastly enlarge his mastery over the internal 
affairs of the country.” ™ 

The case for the adoption now of an amendment to restrain the treatymaking 
power within constitutional limits may be closed with another quotation from 
Thomas Jefferson: ‘In questions of power, let no more be said of confidence 
in man, but bind him down from mischief by the chains of the Constitution.” ~ 


Senator Dirksen. I think, Mr. Chairman, that concludes the oral 
testimony before the committee. 

Now, we have inserted this afternoon a number of statements. One 
more has been submitted here from Mr. Philip M. Klutznick, the 
president of the national B’nai B’rith organization with respect to 
this amendment. Without objection, it will be included, also. 

(The statement referred to is as follows:) 


STATEMENT OF PHILIP M. KLUTZNICK, PRESIDENT, B’NAI B’RITH 


3’nai B’rith, the oldest and largest Jewish service organization in the world, 
desires to restate its opposition to the current resolution by Senator John W. 
Bricker proposing an amendment to the Constitution of the United States relat- 
ing to the legal effect of certain treaties and other international agreements. 
We do not find that this resolution alters in any fundamental way a similar 
resolution proposed in the 88d Congress, on which we have expressed our opposi- 
tion many times. 

We respect the sincerity of the motivations of the sponsors, but these resolu- 
tions reflect, it seems to us, a fear on their part that our Government may sign 
away our liberties by approving the Genocide Convention, the Human Rights 
Covenants, and other agreements designed to give international protection to 
persons in the enjoyment of civil and religious liberty or who are in danger of 
the deprivation of such human rights. 

We approve such measures. As members of B’nai B’rith, we are constantly 
and poignantly aware of the fact that our district grand lodges 8, 9, 10, 11, 12, 
and 13 were wiped out by Nazi Germany and Soviet Russia, together with the 
thousands of members who comprised them and the millions of dollars of prop- 
erty that they owned. We are convinced that much of the suffering and loss 
during the past quarter of a century of millions of people of all faiths might 
have been avoided if international treaties, covenants, and procedures had 
existed. 

We view the Bricker resolution as an unwieldy and unnecessary attempt 
to extend debate on human rights and genocide legislation until they are lost. 
Opponents of such international legislation have, and will continue to have, 
under our present system ample opportunity to express their opinions before 
the public, the Government, the State Department, the United Nations, and the 
Congress of the United States. We see no reason for altering the present system 
of permitting the proposed covenants to be considered and dealt with on a case- 
by-case basis, in accordance with the system that has prevailed in this country 
since the Constitution was adopted. After they have been fully debated, con- 
sidered by the Chief Executive, and ratified by Congress, we have every reason 
to believe that the final decisions of the President and the Senate will be in the 
best interests of the United States. 

The United States is now engaged in a deadly struggle with Soviet communism. 
It is being fought with diplomatic, psychological, and ideological weapons. If 
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we are to win to our side the millions of people throughout the world who are 
deeply concerned with obtaining and securing their liberties, we must remain 
the forefront of those countries which are attempting to make the blessings of 
democracy available to all mankind. At the very least, we must not alienate 
these people by adopting the resolution under discussion and the constitutional 
amendment proposed by it. Not only would the passage of these measures tie 
the hands of the Chief Executive and the Senate in their conduct of such affairs, 
but what is worse, it would be widely interpreted as a new kind of isolationism 
and a significant retreat from our responsibilities as the leading democracy 
in the world today. 

As early as February 19, 1953, testimony to this effect was presented by 
nai Brith to the Senate Committee on the Judiciary. On May 6, 1953, the 
B'nai B’rith Triennial Convention passed a resolution expressing its opposition 
to the proposed Bricker resolution, terming it unnecessary and detrimental to 
the best interests of the United States. In June of the same year, Philip M. 
Klutznick, president of B’nai B’rith, sent a letter to the President of the United 
States again expressing the opposition of B'nai B’rith to the proposed amend- 
ment. He said that it would raise questions concerning the Executive authority 
which could only impede the efforts of the President and his administration in 
seeking universal peace. On January 11, 1954, Mr. Klutznick sent a telegram to 
the President of the United States reiterating the position of B’nai B’rith that 
the passage of the resolution and the amendment would be detrimental to the 
United States by hampering the conduct of foreign policy by the Chief Executive. 

Our record on this matter is perfectly plain and clear. We have found no 
reason to change our stand, and trust that the arguments offered herewith, to- 
gether with the many others which you have doubtless heard, will have the 
effect of eliciting a negative vote from your esteemed committee. The whole 
cause of peace and tranquillity in the universe in which we live vitally depends 


on no apparent or real retreat of our Nation from its post of leadership of the 
free world. 


Senator Dirksen. Now I think you made the earlier suggestion 
that perhaps the record might well remain open for the submission 


of such other statements as have not yet come to our attention. 

Senator Kerauver. Yes. I suggest that the record remain open for 
1 week for the submission of any further statements. 

Senator Dirksen. Then what is your pleasure, Mr. Chairman, if 
I may inquire, as to when the subcommittee will meet and consider 
appropriate action on the pending measure ? 

Senator Keravuver. I suppose that as soon as the week expires, we 
will have the committee hearings printed. We should have the prints 
back when ? 

Senator Dirxsen. I assume that the record has been progressively 
printed, or has been printed from day to day. 

Mr. Smirney. No, sir. The staff has been trying to prepare the 
hearings for printing. We have a considerable volume of documents 
in the appendix, however, which could not, of necessity, have been 
printed before all the hearings had concluded. 

So none of the material has as yet gone to the printers. When that 
material does go to the printers, it will probably take between 4 and 
6 weeks for it to be printed because of the considerable volume 
involved. 

Senator Dirksen. I would say, Mr. Chairman, however, that it 
would not be necessary for the subcommittee to wait. We have the 
benefit of all the testimony heretofore, which was incorporated by 
reference. I am of the opinion—and I utter the hope—that the sub- 
committee can meet at a very early date. I think time is a major 
consideration. 

Senator Kreravuver. I am just as anxious as anyone else, I will say 
to my colleague from Illinois, to get this issue behind us one way or 
the other. 
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Senator Dirksen. I am sure you are. 

Senator Krrauver. Suppose, then, that I confer with the other 
members of the subcommittee and we see if we can have a meeting 
sometime next week for consideration of it. 

Senator Dirksen. Very well. I think that would be agreeable. 

Dr. Finch, we thank you, sir, for a very interesting summation 

Mr. Fincu. Thank you very much. 

Senator Dirksen. And for a very constructive statement on this 
all-important matter. 

Mr. Frncu. Thank you very much. 

Senator Dirxsrn. So, Mr. Chairman, I suppose I should relinquish 
the gavel to you, that you might officially close the hearings. 

Senator Bricker. Thank you very much, Dr. Finch. 

Senator Krrauver. If that is all the witnesses, we will officially 
close the hearing. 

Senator Dirksen. May I ask, Mr. Chairman, if Senator Bricker 
has anything? 

Senator Keravuver. Unless Senator Bricker has something. 

Senator Bricker. No; except to express my appreciation for what 
I think was a great presentation by one of the finest international 
lawyers that I have ever been able to sit with and discuss these matters. 

Senator Kerauver. If Senator Bricker has any further observa- 


tions or comments on the testimony, the record will be open for 1 
week so that it may be included. 

Senator Bricker. Thank you very much. 

Senator Kerauver. Any other Senators or House Members, of 
course, who wish to file their views will have an opportunity of doing 
so. 

The hearings officially will be closed at this time. 

(W hereupon, at 4:32 p. m., the subcommittee adjourned. ) 
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THURSDAY, MAY 12, 1955 


Unrrep Srates SENATE, 
SUBCOMMITTEE ON CONSTITUTIONAL AMENDMENTS, 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 3:03 p. m., in room 
457, Senate Office Building, Senator Estes Kefauver (chairman of the 
subcommittee) presiding. 

Present: Senator Kefauver. 

Also present: Senator John W. Bricker; Wayne H. Smithey, mem- 
ber, professional staff, Senate Judiciary Committee. 

Senator Krrauver. The committee will come to order. 

We officially closed our hearings yesterday. We had understood 
that someone had been in touch with Judge Perez, and that he was not 
coming and was going to send us a statement. Judge Perez was on his 
way up here, and he came to Washington to testify, and we do not 
want anyone to go to that trouble and expense and be willing to give 


us the benefit of his viewpoint without affording him an opportunity. 
We know also that the judge will have some ideas about this which 
should be considered. 

So we are glad to have another meeting and receive your testimony, 
Judge Perez. 


STATEMENT OF JUDGE LEANDER H. PEREZ, DISTRICT ATTORNEY, 
PLAQUEMINES-ST. BERNARD DISTRICT, LOUISIANA 


Judge Perez. Mr. Chairman, my name is Leander H. Perez. I am 
district attorney of the southernmost district of the State of Louisiana. 

First I want to say how much I do appreciate the chairman’s cour- 
tesy and generosity in making it possible for me to appear before his 
Subcommittee on Constitutional Amendments of the Senate Judiciary 
Committee today, and I hope in my appearance I will be able to con- 
tribute some thoughts for serious consideration by the committee and 


by the Congress on this very important subject matter of the treaty 
power under the Constitution. 


I hope to be brief. 

I wish to submit my statement for the record. 

Senator Kerauver. Without objection, it will be included. 
(The prepared statement of Judge Perez is as follows :) 


STATEMENT OF JUDGE L. H. PEREZ, or LOUISIANA, ON SENATE JOINT RESOLUTION 1 


Senate Joint Resolution 1 of the 84th Congress would amend article VI of 
the United States Constitution which provides, “all treaties made, or which shall 
be made, under the authority of the United States, shall be the supreme law 
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of the land,” so that any provision of a treaty or other international agreement 
which conflicts with the Constitution, or which is not made in pursuance to the 
Constitution, shall have no force and effect. 

From the nature of the Constitution itself, there should be no doubt that it 
was the purpose of those who sat in convention and drafted this Constitution, 
and of those patriotic leaders who convinced the people of the Original Thirteen 
States that they should ratify the Constitution, that it was never their inten- 
tion that any treaty or executive or international agreement should conflict with, 
contravene or nullify any part of our Constitution. 

It will be recalled that, before the necessary 9 States ratified the Constitution, 
solemn pledges were secured, and later kept, to adopt the first 10 amendments 
to the Constitution, called the Bill of Rights, without which the Constitution 
itself would not have been adopted. 

What are the main purposes of those 10 amendments? 

Freedom of religion, speech, and the press, right of assembly and petition; 
right to keep and bear arms; prohibition against quartering of soldiers in 
private homes; due process and former jeopardy and just compensation clauses; 
right of trial by jury in local district with counsel; trial by jury in civil cases; 
protection against excessive bail and unusual punishment; reservation of na- 
tural rights retained by the people although not enumerated in the Constitution; 
and the reservation of powers to the States and the people thereof, which were 
not delegated to the United States nor prohibited to the States by the Constitution. 

It will be noted that these 10 amendments spell out constitutional guaranties 
for the personal right, liberties, and freedom of the people and of the right of 
self-government reserved by them. In spite of the fact that these 10 amend- 
ments are just as much a part of the Constitution as the provisions of articles 
II and VI which relate to the treatymaking powers, trends in National Govern- 
ment during the last two decades, actions of Federal Government representatives 
in the United Nations, and even present discussions by Government representa- 
tives indicate that treaties may destroy the constitutionally reserved rights of the 
States and of the people as a matter of course. 

The Secretary of State, in his prepared statement to this subcommittee, on 
May 2, objects to section 2 of Senate Joint Resolution 1 which provides: “A 
treaty or other international agreement shall become effective as internal law 
in the United States only through legislation valid in the absence of international 
agreement.” 

He says that: “This is a revolutionary provision.” 

He argues that under our Federal system of government the Constitution does 
not project the Federal-State division of power into our international relations. 
Instead of the purpose of said section 2 being to project the States into the 
treatymaking power of the United States, this section would simply preserve 
provisions of the United States Constitution designed to protect the reserved 
rights of the States and of the people against repeal by treaties. 

It was never intended that treaties made under the treatymaking powers 
granted by the Constitution should be substituted for the Constituion. This is 
pointed out most logically by Alexander Hamilton, whose contribution to the 
drafting of the Constitution itself, and whose leadership in the campaign for 
adoption of the Constitution cannot be questioned. 

This is what Alexander Hamilton wrote to show that it was never intended 
that treaties should supplant the Constitution: 

“The sixth article of the Constitution of the United States, declares, that 
‘the Constitution and the laws of the United Staes, made in pursuance thereof, 
all treaties made, or which shall be made under the authority of the United 
States, shall be the supreme law of the land, anything in the Constitution or 
laws of any State to the contrary notwithstanding.’ A law of the land, until 
revoked or annulled, by the competent authority, is binding, not less on each 
branch or department of the Government than on each individual of the society. 
Each House of Congress collectively, as well as the Members of it separately, 
are under a constitutional obligation to observe the injunctions of a preexisting 
law, and to give it effect, if they act otherwise, they infringe the Constitution ;: 
the theory of which knows, in such case, no discretion on their part. To resort 
to first principles for their justification, in assuming such a discretion, is to 
go out of the Constitution for an authority, which they cannot find in it, it is 
to usurp the original character of the people themselves, it is, in principle, to 
prostrate the Government. 

“The cases must be very extraordinary that can excuse so violent an assump- 
tion of discretion. They must be of a kind to authorize a revolution in govern- 
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ment; for every resort to original principles, in derogation from the established 
Constitution, partakes of this character.” 


. * * * * ” * 


“1. As to the theory of the Constitution. The Constitution of the United 
States distributes its power into three departments, legislative, executive, judi- 
ciary. The first article defines the structure, and specifies the various powers 
of the legislative department; the second article establishes the organization 
and powers of the executive department; the third article does the same with 
respect to the judiciary department; the fourth and fifth, and sixth articles, 
which are the last, are a miscellany or particular provisions. 

The first article declares that “all legislative power granted by the Consti- 
tution shall be vested in a Congress of the United States, which shall consist 
of a Senate and a House of Representatives.” 

The second article, which organizes and regulates the executive department, 
declares that the “executive power shall be vested in a President of the United 
States of America ;” and proceeding to detail particular authorities of the execu- 
tive, it declares that the “President shall have power, by and with the advice 
and consent of the Senate, to make treaties, provided two-thirds of the Senators 
present concur.” There is in no part of the Constitution any explanation of this 
power to make treaties, any definition of its objects, or delineation of its bounds, 
The only other provision in the Constitution respecting it, is in the sixth article, 
which provides, as already noticed that all treaties made or which shall be 
made under the authority of the United States, shall be the supreme law of the 
land—and this notwithstanding anything in the Constitution or laws of any 
State to the contrary. 

It was impossible for words more comprehensive to be used than those which 
grant the power to make treaties. They are such as would naturally be em- 
ployed to confer a plenipotentiary authority. A power “to make treaties,” 
zranted in these indefinite terms, extends to all kinds of treaties, and with all 
the latitude which such a power, under any form of government can possess—the 
power “to make” implies a power to act authoritatively and conclusively, inde- 
pendent of the afterclause which expressly places treaties among the supreme 
laws of the land. The thing to be made is a treaty. 

With regard to the objects of the treaty, there being no specification, there is, 
of course, a carte blanche. The general proposition must, threfore, be, that 
whatever is a proper subject of compact, between nation and nation, may be 
embraced by a treaty between the President of the United States, with the 
advice and consent of the Senate, and the correspondent organ of a foreign 
state. 

The authority being general, it comprises, of course, whatever cannot be shown 
to be necessarily an exception to it. 

The only constitutional exception to the power of making treaties is, that it 
shall not change the Constitution; which results from this fundamental maxim, 
that a delegated authority cannot alter the constituting act, unless so expressly 
authorized by the constituting power, An agent cannot new-model his own 
‘ommission. A treaty, for example, cannot transfer the legislative power to 
the executive department, nor the power of this last department to the judiciary; 
in other words, it cannot stipulate that the President, and not Congress, shall 
make laws for the United States, that the judges, and not the President, shall 
command the national forces.” (Camillus No. XXXVI, taken from the Works 
of Alexander Hamiltion, vol. XII.) 

Treaties have been made in the last 10 years which could destroy practically 
all richt of self-government to the people of the States, as provided by the 
Constitution. 

Practically every phase of the daily life of our people is within the scope 
of the broad purposes enumerated in articles 55 and 56 of the United Nations 
Charter: civil, political, cultural, social, and economic. 

Under another treaty, ratified by the Senate in August 1950, the charter 
of the Organization of American States, Congress could enact legislation taking 
over all private and parochial schools and destroy all local school adminis- 
tration and substitute a Federal system, as pointed out by the late Se: itor 
Pat McCarran in his address to the United States Senate on Thursday, Janiiary 
28, 1954. 

He showed how not only could Congress take over the regulation of the 
entire field of education from the States and local school governing bodies, 
but that Congress could also take over complete regulation in the field of 
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public power, telephone, telegraph, radio communications, censorship of all 
telegrams, all matters pertaining to civil rights, all types of commerce, not 
only interstate but intrastate, all production and processing of foods on farms 
and in factories, a complete system of socialized medicine from the cradle to 
the grave, and compulsory labor under the guise of full employment. 

Judging from prior decisions of the Federal courts, if Congress should pass 
such laws, the Supreme Court would declare them valid as an exercise of 
expanded powers by United Nations and other treaties. 

There can be no doubt about this, because the United States Supreme Court 
held in Missouri v. Holland (252 U. S. 416, 482), that under a treaty Congress 
may exercise legislative powers which it would not have under the Constitution 
in the absence of the treaty. 

It is recalled that in U. S. v. Thompson (258 Fed. 257, 260), the Court said: 

“The power to make treaties has been frequently before the Supreme Court, 
and there is not a single instance in which a treaty has been declared unconstitu- 
tional.”’ 

It must be remembered, too, that under the United Nations Genocide Conven- 
tion, citizens of this country would be subject to trial before some foreign tribu- 
nal for alleged crimes involving physical violence, homicide, and libel and slander 
causing “mental harm.” There were many who appeared before the Senate 
Foreign Relations Committee and there were Members of Congress even who 
advocated ratification of the Genocide Convention. 

The same applies to the so-called International Covenant on Human Rights 
which, in effect, is a proposed international criminal code and embodies rules 
for regulation of domestic affairs. 

Such proposed conventions or treaties through the United Nations would 
spell the doom of State governments and the rights of the people reserved in 
the United States Constitution. 

The provision in the Constitution making treaties the “Supreme law of the 
land” was primarily to perpetuate the Treaty of Independence with the British 
Crown in 1783 which provided, article 1, that His Britannic Majesty acknowl- 
edges the United States, viz (here giving the names of the Original Thirteen 
States), “to be free, sovereign, and independent States; that he treats with them 
as such; and for himself, his heirs and successors, relinquishes all claims to the 
government, proprietary, and territorial rights of the same, and every part 
thereof.” 

The Revolution against the British Crown was fought by the people of the 
Original Thirteen States to secure that right of self-government which was re- 
linquished to them by that treaty. 

It was to make that treaty, primarily, the supreme law of the land, that 
the framers of the United States Constitution inserted the above clause making 
treaties the supreme law of the land. 

Clause 2 of article VI as first finally passed by the Constitutional Convention 
included only the clause “all treaties made,” and it was on Saturday, August 
25, 1787, on motion of James Madison, made in Convention, that this article 
was reconsidered and, after the words “all treaties made,’ were inserted 
the words ‘or which shall be made,” with the explanatory statement that, ‘This 
insertion was meant to obviate all doubt concerning the force of treaties pre- 
existing, by making the words ‘all treaties made’ to refer to them, as the words 
concerned would refer to future treaties” (69th Cong. 1st sess., H. Doc. 398, at 
p. 618). 

That amendment, therefore, emphasized the fact that the original purpose 
of the provision making treaties the supreme law of the land was to preserve 
the Treaty of Independence with the British Crown in 1783, by which the 
people of the Original States secured all right of government, ete. 

In order to obviate any interpretation of the clause “all treaties made” to 
apply to treaties made only after adoption of the Constitution, the second 
clause, ‘or which shall be made,” was inserted. 

Unfortunately, judicial interpretation of this “supreme law of the land” 
feature of treaties to supplant or repeal provisions of the Constitution now 
threatens the existence of constitutional guaranties, and our constitutional 
form of government which guaranteed the indestructability of the States as 
well as of the Nation. 

There can be no doubt but that there is a pressing need for the adoption of 
Senate Joint Resolution 1 to clarify the treatymaking power provisions of the 
Constitution, so that the Constitution itself may be preserved. 
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If Senate Joint Resolution 1 is adopted, it should also put an end to the activi- 
ties of those who would use the United Nations to bring about world government 
for the final destruction of all constitutional guaranties, and for the final destruc- 
tion of the Constitution itself and of the United States Government. 

Judge Perez. First I think we should consider the origin of the 
provision found in the United States Constitution, article VI, with 
regard to the treatymaking power under authority of the United States. 

We find in the record of the Constitutional Convention of 1787 that 
the article with relation to the treaty power was first adopted so as to 
read only that “all treaties made” under the authority of the United 
States shall be the supreme law of the land; and a couple of days after 
its final adoption, James Madison brought the matter up for recon- 
sideration, and on his motion a clause was added after the words “all 
treaties made,” reading “or which shall be made,” with an explana- 
tory note in the record of the Convention that the insertion was meant 
to obviate all doubt concerning the force of treaties pre-existing by 
making the words “all treaties made” to refer to existing treaties and 
the words inserted “or which shall be made” to refer to future treaties. 

Evidently the words “all treaties made” referred to the Treaty of 
Independence with the British Crown in 1783. As we know, the 
objective of the Colonists in revolting against the Crown and fighting 
the War of the Revolution was to secure self-government. The first 
thing which was wrung from the British Crown in that treaty of 1783 
was a provision recognizing the 13 Original States to be free and 
independent States, and that the Crown dealt with them as such, and 
relinquished unto them all right of government, in addition to pro- 
prietary and territorial jurisdiction formerly held by the Crown. 

Now, there is no doubt that that provision in our Constitution re- 
garding the treatymaking powers, and treaties being the supreme law 
of the land, was inserted in the Constitution to perpetuate the treaty 
by which the right of the Original States to self-government was 
finally secured by the treaty of 1783. 

I submit that it was never the intention of the framers of the Con- 
stitution that treaties made under authority of the Constitution or 
under authority of the United States should in any manner supersede 
or supplant or be paramount to the Constitution itself. That was well 
and logically pointed out by Alexander Hamilton, who was regarded 
as one of the shrewdest and smartest men who sat in the Convention. 

Hamilton dealt with the broad powers in international relations in- 
cluded in the treatymaking power, which, of course, had been vested 
in the President subject to confirmation by the Senate, and said that 
the only constitutional exception to the power of making treaties 
is that it shall not change the Constitution. 

He said that resulted naturally from the fundamental maxim that a 
delegated authority cannot alter the constituting act. And he cites, 
for example, that a treaty could not transfer the legislative power to 
the executive department nor the power of the executive department 
to the judiciary nor could it stipulate that the President and not 
Congress shall make laws for the United States, nor that the judges and 
not the President shall command the national forces. 

Of course, if it were accepted as a fact, as some contend today, that 
treaties can supplant the Constitution or change its provisions or 
effect, those things could be accomplished by treaty. 

62805—55—36 
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I think we can point to treaties in the making and treaties which 
have been made in the last few years which would have the effect of 
largely changing the legislative powers under our constitutional form 
of government. 

I would like to point out, too, that it is more than passing strange 
that it was over 130 years after the adoption of the Constitution in 
1789 that the thought seemed to have taken root that treaties could sur- 
mount or change the Constitution in any regard. That came with the 
decisions of the United States Supreme Court in Missouri v. Holland 
in 1920, reported at 252 United States Reports 416. 

Judge Holmes as the arm of the Court held that under a treaty Con- 
gress might exercise legislative powers which it would not have under 
the Constitution in the absence of the treaty. 

That, of course, was a departure from the accepted meaning of the 
treatymaking power under the authority of the United States. And 
there have been other decisions of the United States Supreme Court 
indirectly, by dictum, which have more or less stressed that the treaty- 
making power is no longer subject to the authority of the Constitution, 
may supplant it and may change it; and that the treaty-making is 
paramount to the Constitution itself. 

I think if we will take stock as good, loyal, patriotic Americans, we 
might come to the realization that the safest course is to stick to fun- 
damentals, stick to the Constitution, and I suggest that the purpose 
of the Bricker amendment, Senate Joint Resolution 1, is to clarify 
the situation, to bring us back to an adherence to the Constitution. 

We know of the trends in the United Nations, where there is a con- 
glomeration of representatives of practically all peoples of the world 
with different ideologies from ours, different forms of government, 
different appreciation of individual rights, of governmental struc- 
tures, many of which governments do not even have a constitution, 
where they have government by men and not by laws, and the influ- 
ence in the United Nations has a tendency to take some of our people 
afield in the matter of constitutional government. 

For instance, there were those who represented the United States 
in the United Nations who very seriously recommended the interna- 
tional bill of human rights as an official interpretation and forerunner 
of the draft of the international covenant on human rights, in the mak- 
ing. But a study of that draft covenant would show how unconstitu- 
tional it is and how none of us should support the idea that a covenant 
should come out of the United Nations to largely destroy our consti- 
tutional guaranties. 

For instance, the first article of the draft covenant on human rights 
would make the rights and freedoms set out in the covenant a matter 
of general principles of international law. And there are several pro- 
visions in that covenant which are most disturbing. They would 
subject officials of the Federal and State Governments to prosecution 
for what might be considered by a committee to be set up by the United 
Nations as laxity or violations of law enforcement, and make them 


subject to prosecution before some international court having criminal 
jurisdiction. There is a provision that would even give to persons 
complaining that their rights set out in the covenant had been violated, 
the right to proceed against a State or the Government before the 
International Court. The covenant would give to all of the peoples 
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of the world, without right of restriction by Congress in our immigra- 
tion laws, freedom of movement or residence within the borders of 
our country, if we should become a party to the covenant. 

It would subject citizens of this country to being transported to 
foreign lands for trial before foreign or international tribunals, and 
for criminal prosecutions under laws unknown to this country, even, 
because under one of the articles of the proposed covenant, citizens 
of this country could be informed against by a prosecuting attorney 
set up by the United Nations, not for violations of any laws of any 
of our States or of the United States, but for violation of what might 
be considered criminal according to the general principles of law 
recognized by civilized nations or international law. 

Those are just some of the strange things that could be imposed 
upon our people. 

Then, again, it is proposed by the United Nations to set up an Inter- 
national Criminal Court to be composed of 9 judges, and the United 
States could not have, or no member state could have, more than 1 
judge out of the 9. A judge would not be required to take any oath 
to support any constitutional law, but simply to perform his fune- 
tions impartially and conscientiously. 

The Court might sit anywhere in any country and summon defend- 
ants before them. The Court would have jurisdiction over natural 
persons only, but including persons who have acted even as head of a 
state or as agents of governments. The Court would not be restricted 
as to the penalties to be imposed, but the measure of penalties would 
be for determination by the Court itself, from which there would 
be no appeal. 

The prosecuting attorney appointed for the Court by the United 
Nations would file the ‘adlctinaae There would be no indictment 
by a jury. There would be no trial by a jury because the Court 
would try the defendants without a jury. 

A person accused before the Court would not be entitled to bail. 
That would be discretionary with the international criminal court, 
and only a majority of the sitting judges would be required to vote 
for conviction or acquittal, and out of 9, a quorum would be 5, and 
out of 5 a majority would be 3. So any three judges of an Inter- 
national Court could convict a citizen whether he is summoned for 
trial in India or Japan or elsewhere in the world. He would have 
no right to complain if by any chance the United States should 
become a party to such a covenant or treaty, unless Congress saved 
our citizens, of course, from such unusual situations by adopting 
some amendment to clarify and to correct the harm that had been 
done by a misinterpretation by the United States Supreme Court. 

Now, we know, too, that there has been recommended to the Senate 
for confirmation what is called the Genocide Convention. The Geno- 
cide Convention is only a little criminal code which makes interna- 
tional crimes out of crimes of violence, of homicides, or libel and 
slander, which might cause mental harm. That is all that the Geno- 
cide Convention provides. It is not enforcible against nations. It 
is enforcible only against individuals. 

But it provides for the prosecution and punishment for those 
ordinary crimes which are taken care of under State court juris- 
dictions every day of the year. So naturally there is much cause for 
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grave concern by people who are given to thinking about these things, 
and we cannot say that it cannot happen here, because we know that 
treaties have been ratified by the Senate after a quorum rollcall with 
very few Senators on the floor, and a very small minority voting “aye” 
without rolleall, and if the climate should become favorable in the 
future—and God forbid—to a certain segment of our people who 
are advocating these so-called liberal ideas, it could happen in the 
United States Senate under accepted procedure that the Genocide 
Convention could be brought up some day if a favorable Presiding 
Officer was sitting in the chair, and 5 or 6 Senators were on the floor, 
and the matter is taken up, and the record shows a majority voted 
in favor of ratifying the Genocide Convention. 

This same thing might happen for ratification of the proposed 
covenant when it is submitted later on. The same thing might hap- 
pen for ratification of the proposed International Criminal Court 
with the United States as a party, so that all of those things are most 
disturbing. 

If you have read the Declaration of Independence, then I am sure 
you are familiar with some of the grievances which are set out which 
brought about the War of the Revolution against tyranny in those 
times. Some of the things emphasized were that the Crown refused 
the right of our laws to our citizens, and transported them overseas 
for trial before foreign courts. And it should be just unbelievable 
that in this day and time, in our Government there should be any 
people who would advocate the return of such tyranny over the people 
of the United States, when all of us as citizens and officials would be 
under that constant cloud, even Members of the Senate, even heads 
of state and the Federal Government. 

For instance, under the covenant it is provided that defendants 
shall be entitled to prompt notification of the charges pending against 
them and have prompt trial—prompt trial—and they shall have 
recourse before an independent judiciary to recover compensation for 
unlawful arrest. 

Well, let us say that a man is charged with a heinous offense. 
There is every reason to believe that the arresting officers have the 
evidence on him, but something goes wrong; some failure in the 
prosecution. The jury returns a verdict of not guilty. The man 
has been held without bail under the State laws. Why, the grand 
jury who indicted him, the arresting officers, the sheriff who kept him 
in jail as the official jailer, the prosecuting attorney, the judge, the 
trial jury, could all be brought before an International Court for 
having taken part in the unlawful detention of a defendant because 
he was acquitted. The parish, the State, the Government would be 
subject to suits for compensation for damages for unlawful detention. 

All those are possibilities. They are written very plainly in the 
covenant proposed as a treaty. And as I repeat, there are organiza- 
tions of people in this country who are seriously advocating such 
stuff as that. 

I do not know why some people are so serious in their objection to 
clarifying the Constitution, simply to read what it meant originally. 
We have always thought that the Constitution was something that 
was impregnable. Statesmen in foreign lands have referred to it 
as the greatest document or product of the human mind. 
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Now we find a loophole was really punched into it by the court in- 
advertently, with all of these possibilities following in the wake of 
a decision back in 1920. 

Senate Joint Resolution 1 provides that a provision of a treaty or 
other international agreement which conflicts with the Constitution 
or which is not made in pursuance thereof shall not be the supreme 
law of the land nor be of any force or effect. 

I read the Secretary of State’s statement, and as to that he says 
that if this were adopted as an amendment to the Constitution, it 
might even affect the validity of the Treaty of Independence from 
the British Crown in 1783. I do not think that is a serious argument, 
because the treaty which settled the War of the Revolution was made 
pursuant to authority of the United States, and it was made in pur- 
suance of the Articles of Confederation, and no one has ever charged 
that it violated any provision of the Articles of Confederation or of 
the Constitution of the United States, either. And it was certainly 
adopted by the Constitution of the United States by the very amend- 
ment, the purpose of the amendment that I first stated to you. 

The second section of Senate Joint Resolution 1 provides that a 
treaty or other international agreement shall become effective as 
internal law of the United States only through legislation valid in 
the absence of international agreement. 

I can see that the purpose of that language is to offset the language 
used by Justice Holmes in the Missouri v. Holland case in 1920, when 
he said that the Congress might exercise authority granted to it by 
a treaty, although it did not have the authority under the Consti- 
tution. 

Now, it is possible that some of us believe the matter could be 
clarified much more simply. Personally, I believe the matter could 
be simplified and clarified. I would like to suggest for the serious 
thinking of the committee this provision, and I quote: 

No treaty or international agreement shall contravene any provision of the 
Constitution. 

I think that is what was intended without a doubt originally. 
I think the Court extended it unfortunately, and we simply inherited 
troubles as a result of that unfortunate Court decision back in 1920. 

I might suggest this for the consideration of the committee fur- 
ther as an amendment to article VI, and I quote: 

No treaty or international agreement shall contravene any provision of the 
Constitution, nor infringe upon the powers and the rights reserved therein to the 
States respectively, or to the people. 

My purpose in making that suggestion is that the second clause 
would simply be to reiterate the provision of the 10th amendment to the 
Constitution. It will be remembered that the Constitution was in 
some danger of not being ratified by the 9 States required of the 
Original Thirteen States until a firm gentlemen’s agreement was 
reached that the 10 amendments would be incorporated in the Con- 
stitution at the earliest practicable time, and they were within a year. 
These 10 amendments were submitted and adopted by the people of the 
Original States. 

They are just as much a part of our Constitution as article VI, which 
relates to the treatymaking power, or article II which gives to the 
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President the right to make treaties subject to confirmation by the 
Senate. 

But if we should review the trends, the suggestions for covenants 
and treaties, and treaties which have been made recently, we will find 
that the objective seems to be to destroy the rights and the liberty of 
the people, especially reserved in the Cupatiéntion, and the rights of 
the people to self-government in the States. 

If the Genocide Convention and the International Draft Covenant 
of Human Rights are ever adopted in this country, then I say that the 
States would have very little left of their police power to keep peace 
and public order by enforcement of criminal laws, because with the 
adoption of any such conventions as treaties, the implementation 
would be by the Federal Government or by international committees 
appointed by the United Nations, prosecuting attorneys appointed by 
the United Nations, and international criminal courts, which could 
even go beyond the bounds of the Federal Government in the enforce- 
ment of laws. It wouid in effect set wp the United Nations and the 
courts and the officers cf the United Nations as paramount authority 
over the United States itself and, of course, it would seriously re- 
strict, in effect, the sovereignty of the United States Government in 
addition to destroying our constitutional form of Government with 
the division of powers between the United States as to the delegated 
powers, and the States of the Union as to the reserved powers. 

Again, Mr. Chairman, I want to thank you for your courtesy in 
permitting me to appear before your committee today, and I want to 
say this, in conclusion, that my appearance here is not to take part 
in the advocacy of any suggestion to restrict the authority of the 
President in treatymaking powers, because I am sure the amendment 

roposed would not restrict the field of treatymaking either by the 
State Department or by the President. I am sure neither the Secre- 
tary nor the President would even suggest that it is their purpose 
to negotiate or to make any treaty which would in any manner take 
away from the people, or the Government of the United States under 
the Constitution, the rights reserved to them. I do not think they 
advocate that. 

But the matter of constitutional amendment is provided in the 
Constitution itself. It is a prerogative of Congress to submit to the 
people in their collective sovereignty in the various States, the matter 
of whether or not they should amend any provision of their funda- 
mental law of the land, the Constitution. That is a matter which 
addresses itself first, of course, to Congress, and then to the legisla- 
tures of the States representing the people of the various 48 States, 
and I submit that it is high time that we do take seriously—seriously 
enough to submit to the people of the 48 States—the matter of pro- 
tecting and preserving their own rights under the Constitution and 
our constitutional form of government against encroachment and 
destruction by treaties. 

Thank you very much. 

Senator Kerauver. Thank you, Judge Perez, for an interesting 
statement. 

Senator Bricker, do you have any questions? 

Senator Bricker. No; except that I want to say, Judge, it is one 
of the finest statements on the principles involved in this amendment 
that I have heard for many, many a year. 
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Judge Perez. Thank you very much, Senator. 

Senator Bricker. It is deeply appreciated, and I think we would 
have had a great loss, Mr. Chairman, if we had not heard from Judge 
Perez. 

Senator Krerauver. We wanted to hear Mr. Perez. He came to 
Washington to testify. We appreciate the interest of our citizens who 
have some thoughts on the subject giving us the benefit of them. 

Judge Perez, ‘if 1 may ask one or two questions 

Judge PERez. Yes, sir. 

Senator Kerauver. You suggested as your first alternative, no 

‘eaty or international agr eement which contravenes the Constitution 
shall be valid or have any force and effect. That is not your language. 

Judge Perez. No. No tre: ity or international agreement shall con- 
travene any provision of the Constitution. 

Senator Kerauver. Do you suggest that as a replacement of not only 
section 1, but section 2 of the Bricker amendment ? 

Judge Perez. Yes, sir. In my opinion as an attorney—and I have 
drafted, I might say with due modesty, many constitutional amend- 
ments in my State, and scores, possibly hundreds of acts of the legis- 
lature, and I have helped in drafting some measures of Congress, 
and I always act through others and try to be modest about ‘it—I 
would say that if the provision were adopted, that no treaty or inter- 
national agreement shall contravene any provision of the Constitu- 
tion—per iod. That would not be subject to misinterpretation, even 
by the judges of the Supreme Court or anyone else. 

Senator Keravuver. Do you feel that section 2 of the Bricker amend- 
ment as presently written would require the submission to the State 
legislatures of treaties which run into that part of internal law which 
is reserved to the States under the tenth amendment ? 

Judge Perez. No, sir. Section 2, as I stated before, is written in 
language very similar to that used by Justice Holmes in that 1920 
decision, and the legislation referred to in that section 2, I say would 
be legislation by Congress and not by any of the States, ‘and it would 
not, as Secretary Dulles suggested, bring Federal-State relations into 
the treatymaking power at all. 


A treaty or other international agreement shall become effective as internal 
law in the United States only through legislation valid in the absence of inter- 
national agreement. 


Senator Keravuver. You think that that only refers to Federal 
legislation ? 

Judge Perez. Yes, sir. 

Senator Krrauver. Then that section 2 would not negative or 
overrule Missouri v. Holland? 

Judge Perez. Oh, yes. Missouri v. Holland says that under a 
treaty Congress may exercise legislative powers which it would not 
have under the Constitution in the absence of the treaty. 

Section 2 simply says that Congress would not have the authority 
even under treaty unless it was granted by the Constitution, that is, to 
offset the negative language in the Missouri v. Holland case. 

Senator Krerauver. What Justice Holmes, I take it, was referring 
to in that language was that a treaty having been made—and the 
treaty did deal with a subject matter which an act of Congress could 
not deal with—the treaty having been made, Congress then had the 
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power by way of implementing the treaty to do things which it could 
not do in the absence of the treaty. That is correct, is it not? 

Judge Perez. That is what the Court under Holmes held, yes. 
That was stretching, however—that was specifically stretching the 
provision of the Constitution that Congress could only make laws 
pursuant to the Constitution. 

Senator Kerauver. Judge Perez, do you disagree with the Migra- 
tory Bird Treaty, which was the general subject matter of Missouri v. 
Holland ? 

Judge Perez. Do I disagree with the treaty ? 

Senator Krravver. Yes, sir. 

Judge Perez. Well, if you wish to go into the merits of the treaty, 
sir, I really do, and I have cause for saying that, because I know from 
experience and observation that the restrictions placed by Executive 
order through the Wildlife Division of the Interior Department are 
much stricter in some States than in others, and much stricter and 
more limited here than in Canada, for instance, the other contracting 
party to the treaty, and it is my information that we made a similar 
treaty with Mexico, through Henry Wallace, when he was Vice 
President, and it did not deter the Mexicans from slaughtering ducks 
and other migratory fowl] and selling them on the market. 

Senator Kerauver. That goes rather to the carrying out of the 
treaty. 

Judge Perez. That is right. I did not want to get into—— 

Senator Keravuver. But the general theory of the treaty to—— 

Judge Perez. That is right. I did not want to get into the merits 
of the matter. But I only want to answer by showing how treaties 
work in practice. 

Senator Keravuver. I know some of them are not carried out as 
they are intended to be. But I refer to the general theory of dealing 
with a matter like migratory birds, which ‘does affect many States, 
of course, by treaty. Do you disagree with that premise? 

Judge Perez. I disagree with the principle of law, not with the 
subject matter so much as the principle of law, that a treaty can enlarge 
the constitutional powers of Congress. I certainly do. 

Senator Kerauver. I mean, do you think the sieenendienents: whatever 
amendment may be adopted, if any here, should outlaw and make it 
impossible to enter into treaties such as the treaty between the United 
States and Canada in the migratory bird case? 

Judge Perez. No, sir. Treaties could still be made on those subject 
matters, and they could still be observed, if not within the sovereignty 
of the United States, then within the sovereignty of the Sta 
governments. 

I think we must attribute a sense of correct principles and purpose 
to State governments as we do to Federal Governments, and as a mat- 
ter of fact, the people in the State especially through sportsmen’s 
leagues and the like are the people who are concerned and interested in 
conservation measures. 

I would say generally that we are stricter in enforcing conservation 
measures, and we enforce them over a much wider range than it is 
possible for the Federal Government to do so without the employment 
of a prohibitive number of game wardens and police. 
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Senator Kerauver. Then do you feel that a treaty like the Migra- 
tory Bird Treaty should be required to have the ratification by “the 
State legislatures to be effective ? 

Judge Perez. The State legislatures would automatically and with- 
out treaty have laws for conservation of migratory birds, and as I 

say, coming back to the principle of law which we are discussing here, 

it is not proper, it is not right, it is dangerous to the very existence of 
our Constitution, I would say, not to correct the error made by the 
Court in holding that treaties may supplant or change the Constitu- 
tion, because ultimately—it may not be now, but possibly before too 
long, if the trends continue to travel as fast as they have been in the 
last few years—we may be without a Constitution. 

Senator Krrauver. Judge, I wanted to get back to the migratory 
bird case. 

Judge Perez. Yes, sir. 

Senator Krrauver. Do you think that the President, by and with 
the advice and consent of two-thirds of the Senate, should be able to 
make treaties such as the Migratory Bird Treaty, which might or 
could contravene or supersede State law ? 

Judge Perez. I do not believe the adoption of this amendment 
would in : any way affect the range of the treatymaking power of the 
President. 

Senator Kerauver. Are you talking about the amendment you sug- 
gested or the one that Senator Bricker proposed ¢ 

Judge Perez. Either one. 

Senator Kerauver. What do you consider that “internal law” in 
section 2 of Senator Bricker’s amendment is referring to? 

Judge Perez. Internal law covers a very wide range. It might be. 

Senator Kerauver. I mean, considering only those matters under 
the Federal jurisdiction, or is it also considering those under State 
jurisdiction ¢ 

Judge Perez. I think that would be dual. That would be both, 
because the United States Constitution reserved to the people of the 
States the right of self-government. That is part of our Constitution. 
And internal law includes the acts of Congress as well as of State 
legislatures with respect to domestic affairs and all internal affairs 
not connected with international matters. 

Senator Kerauver. If internal law as contained in section 2 refers 
to laws which it is not in the province of the Federal Government to 
legislate, the Congress, and also those which are denied to the Fed- 
eral Government but reserved to the States for action by their legis- 
lative bodies, then a treaty which dealt with both Federal rights and 
State rights would under this amendment have to be approv ed by the 
legislatures of the States. 

Judge Perez. No. I say, it would definitely not have to be ap- 
proved by the legislatures of the States. It would be the same situa- 
tion that exists as we understand the law in Great Britain. If a 
treaty is made which contravenes any law of the British Empire, then 
the British Parliament has to pass a law in order to implement it or 
to make it enforcible, and not only must the Pariament of England 
itself, but the Parliament of Canada, if it affects any of the laws of 
Canada or the other dominions of the British Empire. 

I know that a professor from Pennsylvania made the statement re- 
cently that if this amendment were adopted, it would make of the 
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United States a caricature. I think that statement was made with- 
out thinking, because if the professor had only thought of the British 
Smpire law on the subject of treaties, I do not believe he meant to 
insinuate that Great Britain is a caricature among nations, any more 
than any of the other governments of the world, because as I under- 
‘stand it, it is only the United States and possibly a provision in the 
French Constitution that makes treaties the supreme law of the land 
on the same basis as acts of Congress or acts of their Parliament. 

But in neither case, again I repeat, was it ever intended by the 
framers of the Constitution that either an act of Congress made pur- 
suant to the Constitution or a treaty made under authority of the 
Constitution of the United States should supersede the Constitution. 

I think that is the answer to it. 

Senator Keravuver. I had always thought that the Supreme Court’s 
decision in the M/issouri v. Holland case was within the Constitu- 
tion on this theory, that while certain rights are reserved to the 
State under the tenth amendment, still there is in the treatymaking 
power in which we must act as a nation, the right even in those 
rights reserved to the States, even though they may be affected, for 
the Federal Government as a nation to act on a scale for both the 
Federal Government and for the States, and that what was done in 
Missouri v. Holland was that undoubtedly the treaty there did af- 
fect States’ rights, but it was in the general power of treatymaking 
which is in the Constitution itself, that the National Government 
having agreed upon a treaty which was approved by two-thirds of the 
Senate, then in the implementation of that treaty, the Congress 
thereby did acquire a jurisdiction which it could not have acquired 
in the absence of a treaty. 

It tried it once before, and its act was held to be no good. But 
we in Congress very frequently—— 

Judge Perez. I think Congress had attempted to pass some migra- 
tory bird legislation which had been held to be unconstitutional. 

Senator Kreravuver. That is right. 

Judge Perez. Yes, sir. 

Senator Krravuver. So then the treaty was held valid, and very 
frequently Congress does implement treaties in which it would have 
no power to act in the first instance; is that not correct? 

Judge Perez. Not unless it affected the reserved rights of the people 
and of the States, and I submit that those rights are far more 
precious—freedom of religion, freedom of speech, freedom of the 
‘songs the protection of those charged with crime against excessive 

ail and unusual punishment, the right of trial by jury, all of those 
things which would be destroyed by these proposed conventions now— 
those things are far more valuable and important and essential to 
the people of this country than an abstract discussion of treatymaking 
powers possibly to appease some foreign people. 

Senator Kerauver. Judge, of course, I agree with you about that. 
What I am trying to get at is—— 

Judge Perez. I do feel most deeply about this thing. 

Senator Keravver. I see you do, and I am trying to get information. 

Let us take our recent treaty with Germany or Japan. Congress 
on its own could not make that treaty. It has to be made by the Presi- 
dent. and approved by the Senate. Congress could not make those 
treaties; Congress could not make the Migratory Bird Treaty. 
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But after the treaty has been made, then the Congress does assume 
and has certain powers which it did not have in the first instance. 

Judge Perez. Only 

Senator Krrauver. That is, of carrying out the treaty, of imple- 
menting it, of appropriating money for it. 

Judge Perez. Only, I submit, Senator, as the result of the Holmes’ 
decision in the Missouri v. Holland case in 1920. I think it was over 
130 years after the adoption of the Constitution. 

But that is not one of the methods of amending the Constitution 
provided in the Constitution itself. The treatymaking power is not 
a power of amending or changing the Constitution. 

Senator Kreravuver. Judge, I think, respectfully, you are bound to 
be wrong about that, because Congress has been implementing treaties 
which Congress itself could not make, all of these years. Every 
time 

Judge Prrez. Pardon me. But I do not take issue with you on 
that, Senator. It is true that Congress cannot make treaties in the 
first instance. The President makes the treaties. They are usually 
negotiated through the State Department. The Senate confirms the 
treaties. Otherwise, they have no force or effect. 

But there is a limitation and always has been a limitation on the 
treatymaking powers and the results of treaties under our Constitu- 
tion up to 1920, when the Constitution provided for the making of 
treaties under authority of the United States, which means under 
authority of the Constitution which created the United States, and 
certainly it was never intended, as pointed out by Alexander Hamil- 
ton, that a treaty should supersede or change or nullify any part 
of the Constitution. And all those parts that I have been talking 
about, including the most preeious 10 amendments of the Bill of 
Rights that had to be agreed upon before even the Constitution could 
be accepted or approved by the people, back in 1789, all those are 
parts, and vital parts, of our Constitution. 

Senator Krerauver. Judge, we have still gotten away a little bit 
from what I was trying to inquire about. 

We here in Congress, as you know, in order to appropriate money 
for something have to have an authorization act, ordinarily. But 
where a treaty has been agreed upon—and this was true before the 
Missouri v. Holland decision and has been true always in our Gov- 
ernment—where a treaty has been acted upon, even though the House 
of Representatives does not participate, no new authorization for im- 
plementation is required. ‘Then we have always appropriated money 
to carry it out. We have done other things in pursuance of the 
treaty on the theory that the treaty itself is the authorization. 

That is what was done in the migratory bird case. Congress then 
later passed an act after the treaty had been agreed to for the pur- 
pose of implementing and putting into force the treaty that had 
been agreed upon. And that was what Justice Holmes was talking 
about in his opinion. 

Judge Perez. But wasn’t it more specifically, sir, that Con 
passed a punitive measure under the Migratory Bird Treaty which 
it did not have the authority to do under the Constitution, as had 
been previously held by the Federal courts, and that therefore, as 
held by Justice Holmes in the Missouri v. Holland case, the treaty 
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enlarged the constitutional powers of the Congress and in effect 
amended the Constitution so as to enlarge the powers of the Congress 
in that matter ? 

Senator Krrauver. That was carrying out the terms of the treaty. 
But do you think the treaty itself was invalid ¢ 

Judge Perez. No, sir. The treaty could be perfectly valid. The 
treaty could produce the desired results without violating the Constitu- 
tion. While it might be a subject matter of a treaty in international 
relations for conservation of a subject which is of interest to adjoin- 
ing nations, it does not mean that we cannot live within our Constitu- 
tion and still exercise the treatymaking power to help conserve those 
resources, such as migratory birds. 

Senator Kerauver. When you make a treaty, must not there be 
some power to enforce it or to implement it ? 

Judge Perez. Well, that power was reserved by the people to them- 
selves in their State government, in the Constitution, and it is through 
that medium 

Senator Kerauver. How, sir, could we function if the Nation makes 
a treaty, not being able to enforce it or implement it, reserving that 
power to the States to enforce or to implement something that they 
were not a party to? 

Judge Prrrz. The States would do that even without the treaty, I 
submit. But there are various angles, if you want to emphasize the 
Migratory Bird Treaty. There are various angles that could be bene- 
ficial to wildlife conservation under a treaty. 

You refer to appropriations. Some artificial stimulus has to be 
given to propagation of migratory birds. That could be helped by 
the Federal Government, as it has done through the Wildlife and Fish- 
eries Division of the Interior Department, and appropriations of Con- 
gress. But it does not mean necessarily that Congress would have to 
divest the State of its reserved constitutional right to exercise part of 
its State police power in the field of enforcement of criminal laws. 

That is where we cross that barrier. This would not affect at all the 
treatymaking power of the United States, but if we are going to pre- 
serve and defend and support the Constitution, we must preserve our 
constitutional form of government, which is not all Federal, which 
is not all central government. 

I remember the United States Supreme Court said in one case—I 
cannot cite the case here—but the Court said very solemnly that in 
order to preserve the indestructibility of the Nation, it is necessary 
to preserve the indestructibility of the States which comprise the 
Nation. And I am conscious of that. 

Senator Kerrauver. There is no question of that. Of course, John 
C. Calhoun in a very famous statement which was read into the record 
here said that domestically we act as individual States; foreign policy- 
wise we act asa unit. 

Judge Perez. That is right. 

Senator Krerauver. And the only thing that worries me about your 
attitude on the migratory bird case is that it is unrealistic, it seems 
to me, to be able to make a treaty and then not be able to do anything 
about it but leave it to the States. 

I do not think they could enforce or do anything about the treaty 
as such because it has not been passed by their legislatures. They can- 
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not act on something that they had no part in making or where they 
had no authorization to do so. 

Judge Perez. The States would have a natural interest in preserv- 
ing the subject matter of such a treaty as the Migratory Bird Treaty. 
The States have always, and long before the Migratory Bird Treaty 
with Canada, or later the one with Mexico, been conserving their 
wildlife and migratory birds by conservation statutes which were en- 
forced by ian tar State appropriations and State agents and 
officers and State courts, and I say that those are some of the things 
most dear to the hearts of our people, the preservation of the right to 
self-government, and not the stripping of the right of self-gov ernment 
under the guise of the treatymaking power. 


Senator Krrauver. We thank you very much, Judge Perez, for this 
interesting discussion. 

Judge Perez. Thank you, sir. 

Senator Krrauver. Now, I believe, Mr. Smithey, with this that our 
hearings are closed, subject to the right of anyone to file a statement 
in the next week. 

We do have two statements here that have already been received: 
The letter to me of May 10, from the Western Pennsylvanians for the 
Bricker Amendment, which will be printed in the record. 

(The letter referred to is as follows :) 


WESTERN PENNSYLVANIANS FOR THE BRICKER AMENDMENT, 
Pittsburgh, Pa., May 10, 1955. 
Hon. Estes KEFAUVER, 
Senate Judiciary Subcommittee on Constitutional Amedments, 
Senate Office Building, Washington, D. C. 

My Dear SENATOR: Since the Western Pennsylvanians for the Bricker Amend- 
ment requested an opportunity to testify at your subcommittee’s hearings and 
time was not available, we would like to submit the following statement for the 
record: 

The Western Pennsylvanians for the Bricker Amendment is a voluntary, non- 
profit, nonpartisan organization dedicated to the preservation of the Constitution. 
It was organized to prevent the undermining of the Constitution and sovereignty 
of the United States by treaties and executive agreements. Its members believe 
in a government of law and not of men, and therefore request favorable action 
on Senate Joint Resolution 1, otherwise known as the Bricker amendment. 

The necessity of amending the Constitution arises because article 6, section 2, 
of the Constitution states that treaties become the supreme law of the land. At 
the time the Constitution was written it was not conceived that the treatymaking 
power would ever touch the individual freedom of the United States citizen. 
However, today we find that such treaties as the NATO Status of Forces Treaty, 
the proposed Covenants on Human Rights, and the proposed Genocide Conv ention 
would affect the individual rights of American citizens and nullify the Bill of 
Rights. 

The Bricker amendment proposes to safeguard the American people against 
laws imposed by international authority. Its primary purpose is to make it 
Impossible for a foreign nation to participate in legislating for the people of the 
United States. The amendment merely states “that the legislative powers 
granted by the people shall be vested in the Congress of the United States,” and 
that treaties and executive agreements should not conflict with our Constitution. 

We do not believe there should be any compromise regarding section 2 of the 
proposed Bricker amendment. It is imperative that the Constitution be amended 
now in order to forestall the loss of freedom to our children and to posterity 
through the power of treaties and executive agreements designed to circumvent 
the Constitution and the Bill of Rights. 

Respectfully yours, 
KATHRYN M. MITCHELL, Ph. D., 
Mrs. L. Clair Mitchell, Chairman. 
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Senator Krerauver. Here is a letter from Geo. Washington Wil- 
liams, of Baltimore, Md., an attorney at law, a letter of May 10, to the 
Judiciary Committee, together with his statement on the subject mat- 
ter, which will be printed in the record. 

(The letter referred to is as follows: ) 

BALTIMORE, Mp., May 10, 1955. 
The JuDICIARY COMMITTEE, BRICKER SUBCOMMITTEE, 
United States Senate, Washington, D. C. 

GENTLEMEN: As some of us who were on the list to testify in connection with 
the Bricker amendment did not have the opportunity to appear on account of 
time pressure, I would like to have the attached statement appear as a small 
part of what my testimony would have been. 

While the suggestion re the revampment of the present amendment may seem 
captious, even captious things have to be taken into consideration in the present 
state of decision and the state of flux in which the law seems to be. 

At any rate, it is an item that I did not want overlooked. 

Respectfully submitted. ‘ 

GEO. WASHINGTON WILLIAMS. 


STATEMENT OF GEO, WASHINGTON WILLIAMS, ATTORNEY, BALTIMORE, MD. 


First, I wish to thank the committee for the privilege of making this state- 
ment in addition to my testimony at the last hearings. 

Secondly, as I read the present proposed amendment, it would seem to make 
no change in article VI, if literally construed. The present proposal, first section, 
reads as follows: 

“A proposal of a treaty or other international agreement which conflicts with 
this Constitution, or which is not made in pursuance thereof, shall not be the 
supreme law of the land nor be of any force or effect.” 

Would not the literal construction of that section merely throw one back to 
article VI as it now stands? Would not a treaty “made under the authority of 
the United States” still be the law of the land? Does this proposal, as actually 
worded, do more than refer to the present article VI; as it merely says that 
where there is a “conflict with this Constitution, or which is not made in pur- 
suance thereof,” shall not be the supreme law of the land. To make a treaty under 
the authority of the United States would be, according to the language of the 
present proposal, that is, making the treaty in pursuance of the Constitution, 
section 2 would be as much a part of “this Constitution” as any other part 
thereof. Of course, the intention is clear, but in the Mann Act case the inten- 
tion was equally clear, but the Court said the language of the act applied 
equally to private escapades as to commercial vice. So, if the Court wanted to 
do so, it could likewise hold that by the actual language employed the present 
proposal merely refers to the Constitution as it has always stood, and no change 
was made in section 2 of article VI; therefore, the proposal should be revamped 
in such a way as to be an amendment of the second clause of section 2. In fact, 
the treaty provision could be worked into the first clause by such a revampment 
by indicating a repeal of both clauses and inserting in the first clause the 
language which would cover treaties, by saying that “This Constitution, 
and the laws and treaties of the United States made, or which shall be made in 
pursuance thereof, shall be the supreme law of the land.” 

I have also noted that one of the reasons for the shift of words—the use of 
“pursuance” in one instance and the use of “authority” in the other—is that 
the Founding Fathers wanted to be sure that preexisting treaties would not be 
affected. I think that that point was made by, among others, the then Solicitor 
General Perlman. This is too absurd to require more than mention, as it acribes 
to the Founding Fathers a lack of perspicacity and semantics that is inexcusable 
for them to do. When they wanted to protect antecedent acts, they knew well 
how to do it, as this same article 6 reveals explicitly. He, and they, mirabile 
dictu, seem to have overlooked the first Section thereof, which reads: “All Debts 
contracted and engagements entered into, before the Adoption of this Constitu- 
tion shall be valid against the United States under this Constitution, as under 
the Confederacy.” This is, obviously, broad enough to cover treaties, it being 
a generic word, as they are as much engagements as anything else. In any 
circumstance, it clearly reveals that they could speak plainly when they did 
not want to be misunderstood or wanted to be explicit. Again, furthermore, 
it is a well established rule of both Constitutional and statutory construction that 
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when a change of words is used, and particularly in the same paper, and in the 
same general respect, there is a significance attaching thereto. 

Anyhow, I call this to the committee’s attention for such consideration as it 
may feel that it deserves, as what may be done by the courts may be expected 
probably to be done. Various rules of constitutional and statutory construction 
are used by the court to suit the momentary purpose. 

Third. Our program seems to be: Make the teeming millions—some 400 million 
East Indians ; some 600 million Chinamen, and some 10 million western Asiatics— 
so happy that they will not succumb to the blandishments of the Reds, and in 
the face of the colossal obligations now resting against this country. We are 
doing this at the irreparable loss to our natural resources. This is an unpleasant 
story to face, and I fear that we are not facing, but are blindspotting it. How 
many of the public do you suppose have given the slightest consideration to 
“where we are going’ ?—the question propounded by Lloyd George just after 
the First World War in a book by that title, and we now have the answer, with a 
bang, which was reasonably apparent at that time, to all but the myopic or the 
willful or those who would not see or hear. Yet the Western World stood by 
and saw the center of Europe decay and disintegrate without, as Hoover’s book, 
the First Crusade, informs us, correcting the Versailles Treaty. It is a sorry 
picture, but, as in most other cases, trade was at the bottom of the failure, too, 
plus a fear of France growing out of a crazy so-called peace adjustment. 

To epitomize my view, I say that we could not get into more or worse messes 
by adopting the proposed limitation thun we have gotten into with the present 
provisions of section 2, and the change would be, at least, the lesser of two evils. 
I would rather take chances on what will happen if the change is made than on 
such as we know have taken place. 

Fourth. There is, to say the least, a great question whether we had not better 
stayed out of the last World War, to say nothing of the first, in view of subsequent 
events, as the lesser of two evils, as We have merely swapped the proverbial devil 
for u witch, and it now appears that it is probable that, of the two evils, we chose 
the greater, as, at least, the Nazis stood for property rights, and in all other par- 
ticulars are no worse. Ineptitude in both World Wars has shown that the remedy 
has very probably been worse than the disease. So, in the balancing of evils, I 
am, as I say, for trying the Bricker amendment. If we had remained out of the 
war we could have exerted a much more powerful influence, in a permanent 
way, than we can now, as we would not have been in this treasury-breaking 
financial condition, which, according to my best information, is around $700 
billion in obligations as against something like $800 billion—plus assets. The 
Federal Governinent is bonded for about $280 billion, added to which is about 
$225 billion of guarantees, which, together with all the other obligations of city, 
State, etc., reaches the $700 billion mark aforesaid, the vast bulk of which is due 
to the last World War, and the placing of the Reds in charge of Eastern Europe 
and Asia, either through direct holdings or dominant position, even though the 
latter is not too ostensibly exercised. The cloud, nevertheless, hangs over the 
whole of Europe and Asia. 

Fifth. I am in favor of the adoption of the Bricker amendment, as the lesser 
of 2 evils, if 1 chooses to so denominate the 2 alternatives, as we have now seen 
the irremediable actions in late years, and the potentials of the future. When 
something is done, it is done, as above stated. We have also seen that what 
may be done probably will be done. Probabilities these days may be taken as 
wills. We are now in such a maze of complicated treaties and agreements of one 
kind or another, that we are about like Gulliver in Lilliput. We are now in a 
position thereby that when some foreign nation pulls the string, we have to jump 
like a jack-in-the-box. We have commitments that are so intricate and general 
in character that we are virtually bereft of our independence in so many fields 
that we have lost control of our affairs, certainly anything like any independent 
action based on our own interests. We have taken on the role of a combination 
of Atlas and Hercules, a role that no power has ever tried without their own 
wreckage in the long run, or at least, without taking over the whole combination 
of nations. Are we able to do what the whole world’s experience shows is vir- 
tually impossible, a position that even England in her heyday would not under- 
take? We have not yet been pushed up against the real payday, but it is sure to 
come, as paydays always come. 

Sixth, I note that from time to time some witneses have used the words “no 
doubt,” but they always seem naive to me. Doubtless that were such persons 
in Jefferson’s day, and caused him to advise that: 
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“In questions of power let no more be said of confidence in man; bind him 
down from mischief by chains of the Constitution.” 

We have in recent years seen, tragically, the virtue of that advice, and the 
Bricker amendment is a belated response to it. Now, in saying this, I do not 
mean to imply that those acting with such latitudinarian views are traitors, 
or in any way unpatriotic, but I do say that they are usurping powers that 
belong jointly to another department of our Government, and were duped. 

There appear to be many in this country today who are in accord with 
the sentiment expressed by Senator Lehman in the Socialist movement, when 
he said that 

“This law, too, represents a cornerstone [to me one of the gravestones] in 
a structure which is being built, but is by no means completed.” (Congressional 
Record, August 1951, pp. 10129-35, re the Federal social-security law.) 

It is by such a “creeping process” that the Constitution is being eroded away 
(343 U. S. 924). 

We also have Justice Douglas saying, in one of the Tidewater cases, that— 

“Property rights must be so subordinate to the political rights as in substance 
to coalesce and unite in the national sovereignty.” (339 U. S. 719.) 

Seventh, in United States v. Curtiss-Wright Corp. (299 U. S. 304, et seq.) the 
Court, inter alia, said that “the broad statement that the Federal Government can 
exercise no powers except those specifically enumerated in the Constitution, and 
such implied powers as are necessary and proper to carry into effect the enu- 
merated powers, is categorically true only in respect to our internal affairs.” 

And again, at page 318, the Court went the whole hog, to use a slang expres- 
sion, by saying that 

“Tt results that the investment of the Federal Government with the powers of 
external sovereignty did not depend upon the affirmative grants of the 
Constitution.” 

So, therefore, the President and Senate are in this field the equivalent of an 
oriental autocrat or Russian despot in their powers over international matters, 
and it is against such all inclusive powers that we are now, in part, striking, 
especially when they affect internal affairs. 

Some of us do not want a future Gibbon to write of us, in essence, what he 
wrote of Rome: ‘The image of a free constitution was preserved with decent 
reverence” and continues to say that “the Roman Senate appeared to possess 
the sovereign authority and devolved on the emperors all the executive powers 
of government,’ and that we may believe all of our executives to be men of 
unbounded integrity and patriotism is no answer, as there is much wisdom in 
the warning of Rochefoucald when he said: “Virtue is more dangerous than 
vice for vice is conscious of its limitations but virtue knows none;” so, there- 
fore, we have to protect virtue against itse own vices. 

An autocrat with a smile—an autocrat with a smile can usurp powers pain- 
lessly, and it such a person as an Executive, and a complaisant Senate, that we 
have to fear, the pages of history abundantly show. Noble experiments have 
been made before the League of Nations and the United Nations with evil results. 


Senator Kerauver. Do you have anything else, Senator Bricker, at 
this time ? 

Senator Bricker. No. Thank you, Judge. It has been fine to see 
you and know you. Weappreciate your contribution very, very much. 

Senator Kerauver. The hearings are closed. 

(Whereupon, at 4:06 p. m., the subcommittee adjourned.) 





APPENDIX 


[S. J. Res. 102, 82d Cong., 1st sess.] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States 
relative to the making of treaties and executive agreements 


Resolwed by the Senate and House of Representatives of the United States in 
Congress assembled (two-thirds of each House concurring therein), That the 
following article is proposed as an amendment to the Constitution of the United 
States, which shall be valid to all intents and purposes as part of the Constitution 
when ratified by the legislatures of three-fourths of the several States: 


“ARTICLE — 


“SEcTION 1. The second paragraph of Article VI of the Constitution of the 
United States is hereby repealed. 

“Src. 2. This Constitution, and all treaties and laws of the United States made, 
or which shall be made, in pursuance thereof, shall be the supreme law of the 
land; and the judges in every State shall be bound thereby, anything in the 
constitution or laws of any State to the contrary notwithstanding. 

“No treaty shall be made abridging any of the rights and freedoms recognized 
in this Constitution. 

“Src. 3. No treaty or executive agreement shall be made respecting the rights 
and freedoms of citizens of the United States recognized in this Constitution, 
the charter and form of government prescribed by the Constitution and laws of 
the United States, matters which involve no substantial mutuality of interest 
as between the United States and other sovereign states, or any other matters 
essentially within the domestic jurisdiction of the United States. 

“Sec. 4. Executive agreements shall not be made in lieu of treaties. 

“Executive agreements, other than those expressly authorized by the Congress, 
shall, if not sooner terminated, expire automatically six months after the end 
of the term of office for which the President making the agreement shall have 
been elected, but the Congress may, at the request of any President, extend for 
the duration of the term of such President the life of any such agreement made 
or extended during the next preceding presidential term. 

“The President shall publish all executive agreements except that those which 
in his judgment require secrecy shall be submitted to appropriate committees 
of the Congress in lieu of publication. 


“Seo. 5. Congress shall have power to enforce this article by appropriate legis- 
lation. 


“Sec. 6. This article shall be inoperative unless it shall have been ratified as 
an amendment to the Constitution by the legislatures of three-fourths of the 
several States within seven years from the date of its submission.” 


[S. J. Res. 130, 82d Cong., 2d sess. ] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States 
relative to the making of treaties and executive agreements 


Resolwed by the Senate and House of Representative of the United States 
of America in Congress assembled (two-thirds of each House concurring thercin), 
That the following article is proposed as an amendment to the Constitution of 
the United States, which shall be valid to all intents and purposes as part of 


the Constitution when ratified by the legislatures of three-fourths of the several 
States: 
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“ARTICLE — 


“Section 1. No treaty or executive agreement shall be made respecting the 
rights of citizens of the United States protected by this Constitution, or abridging 
or prohibiting the free exercise thereof. 

“Sec. 2. No treaty or executive agreement shall vest in any international or- 
ganization or in any foreign power any of the legislative, executive, or judicial 
powers vested by this Constitution in the Congress, the President, and in the 
courts of the United States, respectively. 

“Sec. 3. No treaty or executive agreement shall alter or abridge the laws 
of the United States or the Constitution or laws of the several States unless, 
and then only to the extent that, Congress shall so provide by Act or joint 
resolution. 

“Sec. 4. Executive agreements shall not be made in lieu of treaties. 

“Executive agreements shall, if not sooner terminated, expire automatically 
one year after the end of the term of office for which the President making the 
agreement shall have been elected, but the Congress may, at the request of any 
President, extend for the duration of the term of such President the life of any 
such agreement made or extended during the next preceding Presidential term. 

“The President shall publish all executive agreements except that those which 
in his judgment require secrecy shall be submitted to appropriate committees 
of the Congress in lieu of publication. 

“Sec. 5. Congress shall have power to enforce this article by appropriate 
legislation. 

“Sec. 6. This article shall be inoperative unless it shall have been ratified 
as an amendment to the Constitution by the legislatures of three-fourths of 
the several States within seven years from the date of its submission.” 


REPORT OF COMMITTEE ON PEACE AND LAW, FEBRUARY 1, 1952 


RESOLUTION 


Resolved, That the American Bar Association recommends to the Congress of 
the United States for consideration an amendment to the Constitution of the 
United States in respect of the treatymaking power, reading as follows: 

“A provision of a treaty which conflicts with any provision of this Constitu- 
tion shall not be of any force or effect. A treaty shall become effective as in- 
ternal law in the United States only through legislation by Congress which it 
could enact under its delegated powers in the absence of such treaty.” (Recom- 


mended by the committee and adopted by the house of delegates, February 
26, 1952.) 





THE DOMESTIC APPLICATION OF INTERNATIONAL AGREEMENTS 


Address of the Secretary of State for the Home Department and 
Minister for Welsh Affairs to the international and comparative law 
section of the American Bar Association on August 17, 1954. 


The subject on which I have chosen to address you is the domestic application 
of international agreements, by which I mean the way in which, in the United 
Kingdom, the obligations under international agreements to which my country 
becomes a party, are given effect. This subject is perhaps of a more particular, 
and indeed specialized, character than has been chosen by other Ministers of 
the Government of the United Kingdom who have had the privilege of being 
invited to address your association. I hope, however, that it will be of interest 
to members of your association, who are no doubt familiar with the procedure 
by which international agreements are given force in your country, to hear 
something of the procedure and problems which are involved in another coun- 
try, whose institutions and practice, though deriving from traditions and based 
upon conceptions which are common to both countries, are nevertheless very 
different in many important respects. It is no part of my purpose to institute 
any comparison between these institutions and practices in our two countries; 
not only am I not qualified to attempt to do so, but it is my firm belief that 
the genius of every great people will be expressed in its own way in its institu- 
tions, laws, and system of government, and that comparisons between the sys- 
tems of two great democracies, each of which, while animated by the same ideals, 
has gone through its own process of political and constitutional evolution, is 
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quite unprofitable. I hope, however, that besides such particular interest as 
there may be in some account of the way in which another country deals with 
the problems in this particular field, there may be also a more general interest, 
in that the divergencies and the resemblances between the procedures of your 
country and mine will throw into relief the essential nature of the questions 
which arise for all governments in this field. 

I have a special interest in the matter, not only as a lawyer, but because the 
carrying into effect of international agreements is something with which, as 
Home Secretary in the present Government, I find myself not infrequently con- 
cerned. I do not know whether there is any exact analogy between the function 
of the Home Office in Britain and of a single government department in other 
countries. The Home Office is very much concerned with the administration of 
criminal justice and is the department responsible for promoting legislation 
dealing with reform of the criminal law and of penal methods; but it is not 
concerned with the civil courts, nor is it a Ministry of Justice, since it has noth- 
ing to do with the appointment of judges. It is not, though it covers much that 
belongs to a Ministry of the Interior, a Ministry of the Interior in the French 
sense, because the functions of the Ministry of the Interior in France, and in 
most continental countries, include functions in relation to local government, 
which, in Britain are the responsibility of a separate ministry. It is, however, 
concerned with all questions of police powers and questions affecting the liberty 
of the subject. Moreover, by constitutional usage, which I believe derives from 
the fact that it was the original and the sole Ministry of State, it takes respon- 
sibility for all matters which do not come within the province of any other 
department. In the result, therefore, it often happens that the legislation neces- 
sary to give effect to an international treaty either falls within the province of 
my Department, or requires consultation and advice from the Home Office, so 
that in this field I have some little experience. 

Treaties are, of course, of two kinds—hbilateral and multilateral. Of the 
former kind, a recent example is the consular convention concluded between your 
country and mine in 1951, which is one of several consular conventions which 
we have been engaged in negotiating with many countries in recent years, and 
indeed has served to a considerable extent as a prototype for the further con- 
ventions since negotiated, or still under discussion. Of multilateral treaties, the 
NATO agreements are a fairly recent example, but there is almost an embarrass- 
ment of choice of examples of this kind of instrument, since there are so many 
multilateral treaties drawn up, or in process of being drafted, by international 
organizations at the present time. The United Nations, like the League of 
Nations before it, has been particularly active in this field; there are also many 
conventions drawn up by the specialized agencies of the United Nations, such 
as the International Labor Organization; and in addition the Council of Europe 
has been active in promoting the consideration of multilateral agreements among 
the states members of the Council. 

It is sometimes said that too much of this international activity is going on, 
and in particular that too many conventions are being framed under the aegis 
of the United Nations. I think it is perhaps true that there has been a tendency 
to elaborate multilateral conventions whose utility may be doubtful and some 
whose obligations not many members of the international community are pre- 
pared to accept. Ido not, however, share the view that because there have been 
some failures, this work should be discounted. Nor do I think that because 
of the political and ideological divisions in the world today, which make progress 
toward peace and security in the world so difficult, we should abandon the effort 
to reach agreement and formulate useful instruments in fields which do not 
involve the great issues of peace, of disarmament, and of security, but which are 
nevertheless important for the material and social progress of mankind, even 
though, in these fields also, the divisions in the world today hamper, and indeed 
sometimes frustrate, the attempt to formulate useful and workable inter- 
national conventions. The effort is still worth while and there have been success- 
ful results, for example, in the field of the international control of narcotic drugs. 

As in most countries, the making of treaties in the United Kingdom is an 
executive act; the treatymaking power, as a matter of law, rests with the 
Crown. As you all know, however, we have no written constitution in the 
United Kingdom and the exercise of the treatymaking power is governed only 
by constitutional practice. That practice is that the power may only be exer- 
cised by the Crown on the advice of ministers. An interesting illustration of 
this* is that as long ago as 1815, when the Holy Alliance, which was between 


ma” and Practices concerning the conclusion of treaties, U. N. Legislative Series, 
p. 120. 
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the crowned heads of Russia, Austria, Hungary, and Prussia, was formed, these 
rulers invited the King of Great Britain to join it. This invitation was declined 
by the Prince Regent on the ground that the constitutional principle which I 
have mentioned would be infringed by his entering into this association. All 
decisions concerning the negotiation and contents of treaties are nowadays taken 
by the Queen’s ministers, and the role of Her Majesty today in the matter of 
treatymaking is thus a formal one. The responsible minister is usually the For- 
eign Secretary, who consults, where appropriate, with any government depart- 
ments who may be interested; in some cases, depending upon the nature and 
importance of the treaty, he may consult the Cabinet. Each Secretary of State 
for Foreign Affairs, and each Permanent Under Secretary of State for Foreign 
Affairs receives on his taking up his duties, a “general full power” which author- 
izes him to treat “with any other powers or states.”” Where an ambassador, or 
other diplomatic agent, or a person appointed ad hoc is to be authorized to nego- 
tiate and conclude a particular treaty he receives a “special full power,” the 
authority being limited to that particular treaty. 

There is an important difference between my country and most other coun- 
tries, deriving from the fact that the treatymaking power constitutionally rests 
with the Crown, and that is that the ratification of a treaty is also an executive 
act and requires no formal approval or sanction by Parliament. This does not, 
however, mean that Parliament has no concern with the contents of treaties, or 
with the question whether the Government should ratify a treaty. As in many 
matters in Great Britain, the mere skeleton of constitutional principle is clothed 
by traditional usage and practice. Thus, on certain occasions and in relation 
to specially important treaties, the Government of the day has thought it desir- 
able to obtain formal parliamentary approval before a treaty is ratified. That 
procedure was followed in the case of all the treaties of peace following the First 
World War. Another special case is that of treaties which involve a cession 
of British territory. There is a practice now, amounting probably to a bind- 
ing constitutional convention,? whereby such treaties are submitted for the 
approval of Parliament and the approval takes the form of a statute. 

Apart from these special cases in which formal parliamentary approval is 
obtained, the practice is for the Government to lay on the table of both Houses 
«f Parliament for a period of 21 sitting days, and as soon as possible after signa- 
ture, every treaty which is subject to ratification.» This process affords Parlia- 
ment the opportunity of debating, if it wishes to do so, the provisions of the 
treaty before ratification is effected. It is, however, entirely for the Government 
of the day to take account of the views expressed in any debate in either House 
and to decide, in the light of the debates, whether or not to proceed to ratify 
the treaty. This system has the advantage that Parliament itself decides the 
extent to which it wishes to discuss the contents of a treaty, and the Govern- 
ment of the day, though it is bound, if it wishes to continue as the Government 
of the day, to take account of the consensus of opinion in Parliament, is not 
subject to any requirement that the terms of the treaty shall be approved by 
a specified, or, indeed, any, majority in Parliament. 

A second important constitutional difference between the United Kingdom 
and many other countries is that a treaty, when ratified, does not of itself have 
the force of law, nor does it in any way override existing municipal law. The 
position thus arises that the treaty is binding upon the Government from the 
moment it enters into force; but if anything in the treaty, or anything done or 
not done under it, comes into question before a court of law, it will be deter- 
mined in accordance with the existing law of the land, and a British court will 
be unable to give effect to the treaty if its terms conflict with the law of the 
land.‘ There are, of course, treaties between governments, such as treaties of 
alliance, which by the nature of the engagements undertaken are entirely out- 
side the sphere of domestic law. There are, moreover, apart from this category, 
treaties whose terms are entirely consistent with existing law and which do 
not, therefore, for compliance with their obligations, require the passing of any 
new legislation. In the majority of cases, however, some change in existing 
law is required. The principle that a treaty will not of itself operate to effect 
such a change and the necessity of the Crown obtaining statutory authority for 
doing, in the execution and application of a treaty, acts which under the exist- 





2 McNair, the Law Treaties, 1938, p. 24. 

3 MeNair, op. cit., p. 82. The practice dates from 1924, and apparently lapsed between 
1924 and 1929. 

4 MeNair, op. cit., pp. 7, 8. 
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ing law would be unlawful have been established by more than one decided 
case and were the subject of opinions, all in this sense, by the law officers of 
the Crown on several occasions in the early part of the last century.° 

If, therefore, the British Government has ratified a treaty but has either 
failed to request or failed to persuade Parliament to pass the legislation neces- 
sary to enable it to implement the treaty, the result would be that, while the 
Government remains bound to other states by the terms of the treaty, it would 
in fact be unable to carry it out, and so could, on any particular case arising, 
be found to be in breach of the treaty. This situation, or the possibility of this 
situation, has in fact risen in the past, and it was to this situation that certain 
early opinions of the law officers of the Crown which I have mentioned were 
addressed.’ It is in order to secure that such a situation will not arise that 
it is, and has long been, the invariable practice, where obligations arising from 
a treaty involve changes in our domestic law, for the necessary legislation to 
be submitted to Parliament and passed before the treaty is ratified. There is 
thus a much greater degree of control by Parliament over the treatymaking 
activities of the executive than might be assumed from what I have mentioned 
earlier as to the constitutional position, since (apart from treaties of alliance, 
defense, and so on) it is very frequent for legislation to be necessary before a 
treaty can be brought into force, and such legislation must, in every case, be 
passed by Parliament before ratification. If the proposals for legislation are 
rejected, or so modified as not to conform with the terms of the treaty, the treaty 
cannot be ratified. Legislation of this kind would, of course, be legislation pro- 
posed by the administration in power; and since in Britain the Government of 
the day always has a majority in the House of Commons, it would use its majority 
to get the legislation through. But it may sometimes happen that opinion on 
particular proposals in such legislation may not be divided upon strictly party 
lines, and in such cases the task of the Government in securing the necessary 
legislation may be of some difficulty and demand much parliamentary skill. 

The interest taken by the House of Commons in questions that may arise on 
legislation required to ratify a treaty is well illustrated by the debates on the 
bill necessary to enable us to ratify a NATO agreement whose effect is, in rela- 
tion to armed forces of one member state of NATO stationed in the territory of 
another member state, to define the jurisdiction, on the one hand of the service 
tribunals of the armed forces and on the other of the civil courts of the country 
in which the forces are stationed. There is nothing which arouses more spirited 
discussion in our Parliament than questions which in any way involve either the 
liberty of the individual citizen, or the exception of any person or class from the 
operation of the ordinary processes of law. Although the conception that an 
army in an occupied territory carries its own law with it and is not subject to 
the jurisdiction of the courts of the occupied country, is well established and 
generally accepted, the status of members of foreign forces stationed in peace- 
time upon the territory of another country, raises other and controversial issues. 
There were in our law the precedents of the Visiting Forces (British Common- 
wealth) Act, 1933, the Allied Forces Act, 1940, and the United States of Amer- 
ica (Visiting Forces) Act, 1942, but the provisions of these acts were not the 
same as those which were necessary in order to enable us to ratify the NATO 
agreement. The terms of that agreement are, it is said, in accordance with 
international law as to the jurisdiction over forces of one country stationed in 
the territory of another, and this may well be so, but our courts have to admin- 
ister the law of the land, and domestic legislation is therefore necessary to 
give effect to any principle of international law whose application is within 
the sphere of our own municipal law. And the House of Commons is not very 
interested in abstract propositions of international law; it is primarily concerned 
with the question whether the legislation proposed is right and necessary, and 
whether, if it represents a departure from existing law or practice, that departure 
is justified. After considerable debate, the necessary legislation was passed 
on October 30, 1952. 

I have used the expression “the passing of legislation,” but this expression 
needs some expansion, since what is involved may not be only the passing of a 
Statute. It is not uncommon for United Kingdom statutes, when concerned 
with a very wide field over which detailed legislative provision has to be made, 
to lay down the main lines of the legislative changes and to given power to the 
minister concerned to make further and necessary detailed provision within 


5 MeNatr, op. cit., pp. 9-12, and 13-18. 
* MeNatr, op. cit., pp. 9-11. 
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prescribed limits by order in council, that is, by order having the force of law 
made in the name of the Crown on the advice of the responsible minister. The 
degree of Parliamentary control over such orders in council depends upon the 
nature of the subject matter and the extent of the powers given. In many cases 
the order is required, before it is made, to lie in draft upon the table of both 
Houses of Parliament for a specified period, during which it can be debated 
and a motion against it made in either House. In some cases orders in council 
require positive approval by a resolution of both Houses of Parliament before 
they can be made. The act of 1952, passed for the purpose of applying the 
NATO agreement, is a good example of this procedure. It provided, first, that 
the act itself should not come into force until a date to be fixed by order in 
council, and secondly, that the countries to which the act would apply should 
also be designated by order in council. These orders in council, being of a 
formal character, were not required to be laid in draft before Parliament. But 
the act also provided that modifications or adaptations of its provisions might be 
made, in relation to any of the designated countries, by order in council, and any 
order in council made under this power was required to be approved in draft 
by each House of Parliament. The act further provided that the necessary pro- 
vision to enable visiting forces to be put in a position under English law similar 
to our own forces in such matters as the use of property, exemption of vehicles 
from license requirements, and many other matters, should be made by order in 
council, which was required to be submitted in draft to both Houses of Parlia- 
ment and to receive approval by resolution of both Houses before being made. 
This order in council, which as I have said, covered a great mass of subsidiary, 
but important, modifications of our law, was duly laid before both Houses and 
was the subject of debate in both Houses, at the end of which the necessary 
affirmative resolution was passed by each House. All the orders in council, in- 
cluding the order bringing the act itself into force, were then made so as to come 
into force on the date on which the ratification of the agreement became effective 
for the United Kingdom. The ratification became effective on June 12, 1953, 
and the act and the various orders in council came into effect in the United 
Kingdom on the same date. In this case, therefore, the process of adjusting 
United Kingdom law to the requirements of the agreement, including not only 
the passing of legislation, but the consent of Parliament to the making of orders 
in council, occupied the best part of 2 years, and it was not until that process 
had been completed that the United Kingdom was in a position to ratify the 
agreement. 

Another consequence of the fact that in the United Kingdom treaties of them- 
selves do not have the force of municipal law is that we have long been accus- 
tomed to scrutinize with the utmost care the terms of any treaty in order to 
make quite certain that its obligations are such as we can, if necessary after 
passing the appropriate legislation, comply with. It is of course less difficult 
to secure this aim in the case of bilateral treaties where agreement has to be 
reached with only one other state, than in the case of multilateral treaties where 
we are only one of several participants in the framing of a treaty. It is cer- 
tainly a defect, from our point of view, of many multilateral international 
instruments evolved by international organizations that their terms are not 
only different from those which would be used in a British statute, but are often 
difficult to translate into the terminology necessary for the enactment of corre- 
sponding laws in the United Kingdom. This is a difficulty which is perhaps 
inevitable when one considers that such instruments are devised by a pooling 
of the concepts of countries with different systems of law and different approaches 
to the question of legal drafting. But the fact that the terms of the treaty 
have to be considered in relation to our existing law, and to such laws as our 
Parliament would be prepared to pass, does mean that both during the process of 
formulation of the instrument, and when the time comes to consider whether 
we should be prepared to ratify it, the British Government and its representa- 
tives engage in a very exacting scrutiny of texts. I have heard it said that 
we are sometimes too meticulous in this regard and that we should take a more 
general view of provisions which themselves are often outlined with a broad 
brush. On the other hand, the purpose of a treaty is to create obligations, and 
for any country, like my country, which regards its treaty obligations as some- 
thing which must be fulfilled to the letter, there is no alternative to a scrupulous 
examination of what these obligations involve. 

Although we are dispensed in the United Kingdom from the problems. which 
arise in relation to treaties for federal states, we have, in Northern Ireland, a 
Government and a parliament which has complete authority in Northern Ire- 
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land, save for certain reserved matters. Accordingly insofar as the implemen- 
tation of a treaty requires legislation which falls within the sphere of the 
Government of Northern Ireland, legislation has to be passed in the Northern 
Ireland Parliament as well as in the Parliament at Westminister, before the 
treaty can be ratified. And we have the further constitutional problem which 
arises from the fact that the United Kingdom is responsible for the international 
relations of a great many territories outside the metropolitan territory.” These 
overseas territories do not enjoy independent status in international law. They 
therefore cannot, themselves, become parties to treaties with foreign states. 
On the other hand, these overseas territories, which comprise colonies, protecto- 
rates, protected states and trust territories, also have legislatures of their own; 
many have Ministerial governments based on democratic franchises, and some 
are almost completely self-governing ; some of them, moreover, i. e. the protecto- 
rates and British protected states, are not British possessions in any legal sense, 
but are countries in which, by agreements and treaties made in the past, the 
Queen has jurisdiction and the United Kingdom is responsible for their defense 
and international relations. Then.there are the islands in close proximity to the 
United Kingdom—the Isle of Man and the Channel Islands, which are not col- 
onies, but self-governing entities for whose international relations also we are 
responsible. Thus the position is that if legislation is required to implement a 
treaty, and if the treaty is to apply to overseas territories, legislation will be 
required not only in the metropolitan territory, but also in these overseas terri- 
tories. This, again, means that the local administrations must be consulted 
and must agree to promote the legislation which will have to be passed to enable 
the treaty to be applied to them. Any other course would be inconsistent with 
the existence in many of these territories of a considerable measure of self- 
government. Accordingly, it has been the practice of the United Kingdom to seek 
to secure the insertion in its treaties of what is called a colonial or territorial 
clause. The terms of this clause have varied from time to time. The usual 
form is a provision enabling the treaty to be extended, by notification made on 
or subsequent to ratification, to all or any of the territories for whose interna- 
tional relations a party to the treaty is responsible. Under such a provision it is 
possible for the Government of the United Kingdom to pass the necessary leg- 
islation to enable it to ratify and become a party to the treaty in respect of its 
metropolitan territory without waiting for the outcome of the consideration 
by the authorities of each individual territory, in response to a communication 
which is invariably addressed to them by the Government of the United King- 
dom, of the question whether they are prepared to accept the obligations of the 
treaty and to pass the necessary legislation to enable them to do so. 

There has been much discussion, and a great deal of misunderstanding, in 
the United Nations of the purpose of such a clause. It has frequently been 
misrepresented as a clause to enable the United Kingdom to exclude from the 
application of a treaty its dependent territories. This proposition is of course 
precisely the opposite of the truth. The purpose of a territorial clause is not to 
keep dependent territories out, but to recognize the constitutional basis upon 
which they can be brought in, and the record of Her Majesty’s Government in 
regard to the territories to which treaties containing such a clause have been 
applied, is quite sufficient to refute the suggestion that this clause is proposed 
with a view to the exclusion of dependent territories. If there is no such clause, 
the treaty cannot be ratified by Her Majesty’s Government until every depend- 
ent territory has been consulted, and the necessary legislation to the extent 
that legislation is required, has been passed in each of them. This is obviously 
a long process, and it entails not only, as I have said, the certainty that the 
United Kingdom cannot ratify until the process is completed, but also an un- 
certainty whether, even at the end of that time, the United Kingdom Government 
will be able to ratify. For if only one of these dependent territories were to 
decline to undertake the obligations of the treaty and to pass the necessary 
legislation to enable it to do so, then the United Kingdom Government could 
not ratify. Nor would it find it possible politically to compel an unwilling terri- 
tory to take a different view, since it would be contrary to the whole essence of 
the United Kingdom system of administration of dependent territories for the 
Government of the United Kingdom to attempt to impose its will on a territory 
in a matter of this kind. Discussions in the United Nations, and the refusal 
on several occasions of a majority in the Assembly of the United Nations to 
admit the inclusion of a territorial clause in a multilateral treaty prepared in 


TU_N. op. cit., pp. 122 (par. 11) to 124. 
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the United Nations, have demonstrated, I think, a confusion between two quite 
different conceptions. There is, on the one hand, the strong feeling against what 
is termed “colonialism”, which derives from a dislike of the methods by which 
some colonies were acquired, particularly in the nineteenth century, and of the 
idea of the domination of one people by another. I think it would be fair to 
describe this as the view that colonies, including dependent territories of all 
kinds, ought not to exist, as such, at all. The other, and quite different, question, 
to which I am afraid the majority of those who take that view do not give 
sufficient consideration, is this: Admitting that dependent territories do exist, 
and that, as a result of an historical process, certain states are responsible for 
their international relations, and further that these states have accepted and 
pursued for many years past the policy of developing these territories econom- 
ically, socially, and politically, toward self-government in conditions of peace 
and stability, what is the appropriate method for enabling treaties to be applied 
to these territories, having regard to the constitutional relationships existing be- 
tween the metropolitan government and its dependent territories? I fear that 
many of those who feel strongly about “colonialism’—a word which, in their 
understanding, unfortunately expresses everything that is bad in the whole 
history of colonial rule—are so blinded by their own feeling that they do not 
see the practical necessity of a territorial clause, and indeed its conformity with 
their own view, which is also ours, that self-government is to be promoted and 
encouraged. 

One general subject which I have not touched upon is the question of reserva- 
tions. Where a multilateral treaty provides in its terms the limits within 
which reservations may be permitted, e. g. on specific articles only—and many 
modern treaties do this—there is no difficulty. The difficulty arises where there 
is no specific provision in the treaty itself on the subject of reservations. In 
the time of the League of Nations the generally accepted system was that a 
state could, either on the signature or ratification of the treaty, make any 
reservation it wished, but if objection was made to the reservation by one of 
the other parties to the treaty, the reserving state ceased to be a party unless, 
and until, it withdrew the reservation. In the multilateral treaties concluded 
under the auspices of the organization of Amercan States, the system is different ; 
an objection to a reservation has as a consequence that the reserving State 
is no longer bound under the treaty to the objecting State, but it remains in 
treaty relationship with States which have not objected. There are arguments 
for and against both these conceptions of the effect of reservations and of objec- 
tions, but the question which of them applies, or whether some other principle 
should apply in relation to modern multilateral treaties, not confined to any 
particular group of States, has not been resolved. There is also to be borne 
in mind the decision of the International Court of Justice in regard to the 
Convention on the Prevention of the Punishment of the crime of Genocide; the 
effect of this decision, though it related specifically to that Convention and not 
to international conventions generally, was that the admissibility of a reserva- 
tion, and consequently the basis of objection to a reservation, depended on the 
question whether the reservation was consistent with the purposes and aims 
of the Treaty itself. It is to be hoped that the present confusion in this matter 
will be resolved in due course; the International Law Commision of the United 
Nations is already far advanced upon its study. The making of reservations 
on ratification is in the United Kingdom, like the act of ratification itself, a 
matter for the executive, and Parliamentary approval of the terms of reserva- 
tions is not required. 

When legislation neceSsary to enable a treaty to be ratified has been passed, 
it is enforced by the same means as other provisions of the law of the land are 
enforced. Insofar as legislation creating offenses and penal sanctions is in- 
volved, enforcement is, generally speaking, for the police, though in some cases 
there are other enforcement agencies. 

To embark on any general questions relating to the work of the courts and 
the police would take me rather far from my main subject. I have, I think, 
completed, so far as I can within the limits of time available to me, the survey 


which I set out to make, and upon which I hope that you may have found it of 
some, interest to accompany me. 
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{Reprinted from the record of the Association of the Bar of the City of New York, 
vol. 10, No. 3, March 1955] 


A CONTINUED DEFENSE OF THE CONSTITUTION AGAINST THE BRICKER PROPOSALS 


(Report by the committee on Federal legislation and the committee on 
international law) 


I. INTRODUCTION 


On January 6, 1955, Senator Bricker once again introduced ‘“‘The Bricker 
amendment,” this time as Senate Joint Resolution 1 of the 84th Congress (“S. J. 
Res. 1 (1955)”), with the same fundamental objectives set forth in Senate 
Joint Resolution 1 of the 88d Congress (“S. J. Res. 1 (1953)’’), and its prede- 
cessors, Senate Joint Resolution 130 and Senate Joint Resolution 43 of the 82d 
Congress.’ 

This current proposal reflects the chief points of the following basic proposi- 
tions which have been the subject of most of the proposals to limit or define by 
constitutional amendment the scope and operation of the treaty power and the 
power to make executive agreements: ” 

1. Treaties and executive agreements shal not be effective or enforceable as the 
law of the land unless implemented by legislation—Federal, if authorized by 
constitutional power other than the treaty power, or State, if such other con- 
stitutional power is lacking. 

2. Congress has or shall be explicitly given plenary constitutional power to 
regulate executive agreements. 

3. The Constitution shall expressly provide that treaties and executive agree- 
ments shall not conflict with the Constitution. 

These proposals have not appeared in the form or order set forth, but represent 
the basic program of the proponents of change in the treaty power. 

The first two ropositions are affirmatively dangerous and would effect a radical 
realignment of constitutional structure. The third is, at best, unnecessarily 
expressive of a truism, and, at worst, an ambiguous embodiment of concepts ex- 
pressed in other propositions. 

Senate Joint Resolution 1 (1953), as reported to the last Senate by the Judi- 
ciary Committee was never voted upon as a constitutional amendment. Rather, 
after consideration and tentative adoption by majority vote of various alterna- 
tives and compromises, vote was taken upon the so-called George amendment,‘ 
resulting in a vote of 60 to 31, or 1 vote short of the necessary two-thirds of the 
Senators present. The George amendment reflected in full in its section 1 the 
third of the propositions stated above, and reflected in its section 2 the first of 
the stated propositions only to the extent that it would have prevented an execu- 
tive agreement from becoming effective as internal law unless implemented by 
Federal legislation. The Bricker amendment, in a form containing substantially 


all the philosophy of fundamental constitutional change, did not have the sup- 
port of a majority of the Senate. 


II. EXISTING CONSTITUTIONAL AND POLITICAL LIMITATIONS ON TREATIES AND 
EXECUTIVE AGREEMENTS 


The proponents of the philosophy of Senate Joint Resolution 1 (1955), and its 
predecessors, proceed upon the theory that the provisions of the Constitution per- 
taining to treaties and the conduct of foreign affairs rest upon an antiquated and 


‘We have made three previous reports opposing Senator Bricker’s proposals. Our 
first report set forth the reasons for opposition to the proposals made in this field (as well 
as to the particular language of S. J. Res. 130, 82d Cong.) and was approved at the annual 
meeting of the association on May 13, 1952. Our second report, concerned primarily with 
S. J. Res. 1, as originally introduced on January 7, 1953, by Senator Bricker, was printed 
in the Record of the association for April 1953. Our third report dealt with the amended 
version of S. J. Res. 1 as reported out June 15, 1953, by a majority of the Senate Judiciary 
Committee and also discussed the substitute introduced for declaratory purposes by 
ee Knowland on July 22, 1953; it was printed in the Record of the Association for 
December 1953. 

Reprints of our present report may be obtained from Paul B. DeWitt, executive secretary, 
the Association of the Bar of the City of New York, 42 West 44th Street, New York 36. 

2See appendix A for parallel charts of major proposals in this area made last year, 
including compromise proposals introduced and voted upon after reporting of S. J. Res. 1 
(1953) by the Committee on the Judiciary to the Senate; and see appendix B for the full 
text of S. J. Res. 1 (1955). 

8S. J. Res. 1 (1955) does not include a grant of power to Congress to “regulate” executive 
agreements although S. J. Res. 1 (1953) did so provide. See discussion point III (2), infra. 

4 See appendix A and discussion, point IV (2), infra. 
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naive structure which inherently invites abuse in the face of the international 
pressures and tensions of the present day. The solution offered by the propon- 
ents is to redistribute and diffuse the power and authority to deal with foreign 
affairs. 

Actually, the existing constitutional structure is remarkably sophisticated and 
durable, and a review of its basic features should go far toward demonstrating 
the dangers and folly of tinkering with its fundamentals. 

The Federal power, as set forth in the Constitution, is, of course, the sum of 
the powers delegated by the people of the Original States to the new Central 
Government, such powers as were not delegated being left in the States or in the 
people themselves. The bulk of these delegated powers are fairly specific in 
character and indicate, at least broadly, their respective areas of operation. 
These include laying of taxes, coining of money, regulation of interstate and 
foreign commerce, establishing of rules for patents, copyrights and bankruptcies, 
and the establishment of post offices. With respect to treaties, however, the 
Constitution provides that the President “shall have Power, by and with the 
Advice and Consent of the Senate, to make Treaties, provided two-thirds of the 
Senators present concur ;” ® 

The Constitution further provides: “No State shall enter any Treaty, Alliance 
or Confederation ;” ° 

Without the consent of Congress, the States are prohibited from entering into 
“any Agreement or Compact * * * with a foreign Power.” ‘ 

Thus, the scope of the treaty power of the Federal Government under the 
Constitution is plenary in the sense that it is not confined to enumerated areas 
but extends to all fields which may properly be the subject of negotiation with a 
foreign country. The power to negotiate and make treaties is, under the Consti- 
tution, a Presidential or Executive power, subject to the two-thirds approval of 
the Senate. A proposal of Gouverneur Morris in the Constitutional Convention, 
that no treaty shall be binding on the States which is not ratified by a law, was 
rejected. 

Accordingly, treaties can and do embrace subject matters not generally con- 
sidered within the scope of powers specifically delegated to Congress, such as 
mutual rights of inheritance, reciprocal privileges of doing business or engaging 
in professions, wildlife protection, rights of consular officers in settlement of 
decedents’ estates, and recognition of debts. 

There is nothing haphazard or fortuitous in the constitutional background or 
framework of the treaty power, nor were the basic provisions drawn in a carefree 
or placid atmosphere. For their day, the leaders of the new country had to cope 
with their full share of world tensions and international intrigue. Experience 
under the Articles of Confederation had demonstrated that a treaty power of 
plenary scope and binding on the States was one of the most vital objectives in 
planning the new government, and that a surrender by the States of their 
independent power with respect to foreign affairs was essential.’ 

The creation of a treaty power of plenary scope and the vesting of primary 
responsibility for negotiation and execution in the executive branch does not 
mean that the treaty power is not subject to efficient and adequate restraints. 
Many exist, and all have meaning within our framework of checks and balances. 


1. Limitations on treaties 


(i) The requirement of two-thirds senatorial consent.—The efficiency of this 
restraint should be self-evident on its face. Apart from the well-known example 
of the Treaty of Versailles, about 11 percent of treaties submitted since 1789 have 
failed to secure Senate approval and an additional 18 percent were approved 
subject to reservations.” 


(ii) The Constitution itself—The proponents of basic constitutional amend- 
ment in the treaty area refuse to credit the statements of qualified persons that 
the treaty power is limited by the Constitution itself.“ The instances in which 


§ Art. IT, sec. 2, clause 2. 

6 Art. I, sec. 10, clause 1. 

7 Art. I, sec. 10, clause 3. 

82 Farrand, The Records of the Federal Convention, 1911 erm. p. 392. 

94 Farrand, The Records of the Federal Convention, pp. 47, 54 

10 Hearings before a subcommittee of the Comsmaitine on ‘the Sudiciary on S. J. Res. 1 
and S. J. Res. 43, 83d Cong., 1st sess. (1953), hereinafter referred to as “Hearings,” p. 836. 

11 See hearings, p. 907; see the replies of the deans and professors of constitutional law 
of American law schools to Senator Wiley’s request for their views on S. J. Res. 1 (1953), 
contained in Proposals To Amend the Treaty-Making Provisions of the Constitution: 
Views of Deans and Professors of Law, print of Senate Committee on the Judiciary 
(November 1953) ; Dean, Amending the Treaty Power, 6 Stan. L. Rev., p. 589 (1954). 
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the Supreme Court has had occasion to reinterate the existence of such limitation 
should suffice to convince the most skeptical.“ Such declarations have been 
belittled as dicta,” but it is significant that in upholding the effect of the treaty 
power in the various cases, the Court has given notice and warning that the treaty 
power is limited by the Constitution. 

A noteworthy example is Prevost v. Greneauz,“ where the Court held that 
a tax which had accrued to a State was not intended to be divested by a treaty. 
The Court stated: “And certainly a treaty, subsequently made by the United 
States with France, could not divest rights of property already vested in the 
State, even if the words of the treaty had imported such intention.” And, in 
Doe v. Braden,” the court said: 

“The treaty is therefore a law made by the proper authority, and the courts 
of justice have no right to annul or disregard any of its provisions, wnless they 
violate the Constitution of the United States.” [Emphasis supplied. ] 

The proponents point to Missouri v. Holland,® as demonstrating a bootstrap or 
back door recourse to constitutional evasion whereby the tenth amendment was 
sidestepped.’ This case has been given extended discussion so frequently that 
detailed repetition is not necessary.” Without question, however, the tenth 
amendment by its terms is not an independent constitutional force in the face of 
an expressly delegated Federal power but merely reserves to the States or to the 
people powers not expressly delegated to the Federal Government.” The treaty 
power is an expressly delegated power, and hence has not been and cannot be in 
conflict with the tenth amendment. 

(iii) A subsequent statute—A subsequent act of Congress will prevail over a 
treaty in its operation as internal law.” 

(iv) Practical restraints—As additional checks on Presidential power, Con- 
gress has the power of the purse, of investigation, and of confirmation of Presi- 
dential appointments.” 


2. Limitations on executive agreements 


International agreements other than treaties are commonly known as executive 
agreements. The Constitution does not in terms provide for the making of 
executive agreements. The Constitution in fact says very little as to the way 
the President shall implement his basic executive powers. An executive agree- 
ment is but one of many ways in which the President meets his responsibilities 
in foreign affairs and as Commander in Chief of the Armed Forces. Nevertheless, 
a recognized constitutional framework, containing adequate restraints, presently 
exists within which executive agreements operate. 

(i) Congressional participation.—Executive agreements not clearly pertaining 
to the President’s discharge of his exclusive constitutional powers are generally 
entered into pursuant to legislative authority or require legislation for imple- 
mentation in their operation. Executive agreements made or operating in the 
absence of congressional participation generally involve exclusive Presidential 
authority such as command of the Armed Forces or diplomatic powers, including 
the power to appoint and receive Ambassadors and other public ministers.” 

(ii) The Constitution itself —Constitutional limitations applicable to treaties 


14 United States v. Minnesota (207 U. S. 181, 207 (1926)); Geofroy v. Riggs (133 U. 
258, 267 (1889)); The Cherokee Tobacco (11 Wall 616, 620 (1870)) ; Brown v. joe 
(19) How. 183, 197 (1856) ) ; Doe v. Braden (16 How. 635, 657 (1853),). 

may be noted that in’ the Dred Scott decision [Scott v. Sanford (19 How. 393, 
446. 454 (1857))] a statute [The Missouri Compromise, 3 Stat. 548 (1820)] implementing 
a treaty [The Louisiana Purchase, 8 Stat. 200 (1803)] was held repugnant to the fifth 
amendment. See Cowles Treaties and Constitutional Law: Property Interferences and 
Due Process of Law, 159-176 (1941). 

18 Majority report of the Senate Committee on the Judiciary on S. J. Res. 1 (1953), 
S. Rept. No. 412, 83d Cong., 1st sess., hereinafter referred to as the “majority report,” p. 3. 

4419 How. 1, 7 (1856). 

%16 How. 635, 657 (1853). 

16 252 U. S. 

1 Majority cenmab p. 4. 

148A Federal statute protecting migratory birds acheeeny held invalid as not being 
woe the delegated powers of Congress was upheld when passed in implementation of a 
reaty 

1 This applies to any power. E. g., United States v. Darby (312 U. S. 100, 123-124 

(1941)), involving the commerce power. 

2 Chae Chan Ping v. United States (130 U. S. 581. (1889)) ; Whitney v. Robertson (124 
U. S. 190 (1888)); Head Money cases (112 U. S. 580 (1884) ) ; The Cherokee Tobacco 
(11 Wall 616 (1870) ). The international obligation, of course, continues, and the other 
contracting nation may press a claim for damages through diplomatic or international 
judicial channels. 

21 See United States v. Lovett (328 U. 8. 303 (1946) ). 

22 Hearings, pp. 853-861. 








580 TREATIES AND EXECUTIVE AGREEMENTS 


clearly apply to executive agreements.” Additionally, since, unlike the treaty 
power, there is no express “executive agreement power” in the Constitution, an 
executive agreement must necessarily rest on some independently delegated 
power, executive or congressional. 

(iii) Prior or subsequent statute—An Act of Congress, provided it does not 
represent an invasion of exclusive executive powers, will override a conflicting 
executive agreement. This is so whether the statute is passed before or after 
the date of the agreement.™ 

(iv) Practical restraints.—The congressional powers of the purse, investiga- 
tion, and confirmation, are equally applicable as checks on executive agreements. 


III. PROPOSALS TO LIMIT OR DEFINE THE SUBJECT MATTER OF INTERNATIONAL 
AGREEMENTS 


Limiting or defining the subject matter with which treaties or other interna- 
tional agreements can deal has been one of the principal objectives of the pro- 
ponents of the Bricker amendment. Initially this objective was reflected in 
proposals to remove certain areas from the scope of the treatymaking power. 
Thus, Senate Joint Resolution 180 (82d Cong.) provided that “no treaty or execu- 
tive agreement shall be made respecting the rights of citizens of the United States 
protected by this Constitution,” and that “no treaty or executive agreement shall 
vest in any international organization or in any foreign power any of the legis- 
lative, executive, or judicial powers” vested in the respective branches of the 
Federal Government. More recently, the attack on the scope of the agreement- 
making power has been more indirect through proposals, such as the “which” 
clause, the effect of which would be to require participation by the State legisla- 
tures if agreements touching certain subjects were made, or such as the proposal 
to give Congress or the Senate full power to determine in what areas executive 
agreements may properly be made. 

(1) A “which” clause (with or without the “which”’) would divide the power 
to execute our foreign policy between the Federal and State Governments. 

The most sustained effort thus far of the proponents of the Bricker amendment 
to restrict the scope of the treaty-making power has been reflected in the destruc- 
tive “which” clause. The version of the “which” clause included in Senate Joint 
Resolution 1 (1953), as reported, read as follows: 

“A treaty shall become effective as internal law in the United States only 
through legislation which would be valid in the absence of treaty.’ [Emphasis 
supplied. | 

Opposition in the 1954 Senate debate to the “which” clause was so substantial 
that it was stricken from the amendment under consideration by a 4448 vote 
on February 17, 1954. Nevertheless, Senate Joint Resolution 1 (1955) contains 
a revised version of the “which” clause differing from previous versions only in 
the elimination of the ‘‘which” and the direct reference to executive agreements 
which in earlier versions were covered only by reference back to this section. 

“A treaty or other international agreement shall become effective as internal 
law in the United States only through legislation valid in the absence of inter- 
national agreement.” [Emphasis supplied. ] 

These words are deceptive and dangerous. They would knock treaties out of 
our supremacy clause, and thus set the clock back to our impotence under the 
Articles of Confederation. 

The first clause of these proposals—the so-called non-self-executing clause (dis- 
cussed in point IV hereof)—would deprive a treaty or executive agreement of 
all force as law within the United States in the absence of legislation. In what 
cases Congress or the State legislatures would be required to pass the necessary 
legislation is not stated in so many words, but is to be determined by the “which” 
clause (in italic above). The “which” clause would restrict the power of Con- 
zress itself to make a treaty effective as law in the United States to the areas 
in which Congress could legislate in the absence of a treaty. As to matters fall- 
ing outside these areas, treaties would be effective only to the extent the State 
legislatures passed the necessary implementing legislation. 





3 Seery v. United States (U. S. Court of Claims January 11, 1955, 283 U. S. Law Week 
2338 (January 18, 1955)): “* * * we think that there can be no doubt that an executive 
agreement, not being a transaction which is even mentioned in the Constitution. cannot 
impair constitutional rights.’”’ In United States v. Pink (315 U. 8. 208 (1942)), the Court 
carefully considered whether favoring United States citizens by giving effect to the Litvinov 
Assignment to the disadvantage of foreign creditors violated the fifth amendment and 
decided that it did not. 

% United States v. Capps, Inc. (204 F. (2) 655 (4th circuit, 1953) ); affirmed on other 
grounds February 7, 1955, 23 U. S. Law Week 4085. 
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This combination of the non-self-executing clause and the “which” clause would 
not only reduce the power of Congress to implement a treaty, but would also 
contract the Federal Government’s present power to make a treaty dealing with 
any matter “properly the subject of negotiation with a foreign country.” * For 
the “which” clause would, in effect, restrict the scope of our treaties to those 
specific subjects on which Congress has power to make laws generally. In other 
words, we could not make a treaty that would be binding on the States in the 
fields otherwise reserved to them. We could, of course, go through the motions 
of entering into a treaty which deals with these fields, but the likelihood of nego- 
tiating such a treaty, and its value to us if negotiated, would be much reduced 
by the fact that we could not assure the other nation that the legislatures of 
the 48 Sates would carry out its provisions. 

Under the Articles of Confederation, which also gave the National Govern- 
ment the legal power to enter into treaties, but gave it no power to make State 
governments enforce them, “Abortive negotiations with other powers, notably 
Austria and Denmark, failed because the growing ineptitude and powerlessness 
of the Confederation to enforce its treaties against the thirteen component States 
convinced foreign nations that the Continental Congress had ceased to be a 
responsible body and that the United States itself might cease to be a 
Nation . = * >" 

Among the treaties which the Federal Government could not have enforced 
under the “which” clause were the treaty ending the Revolutionary War,” a 
treaty giving an alien the right to engage in a local business,” or even a treaty 
protecting migratory birds.” With the “which” clause engrafted on the Con- 
stitution the United States Government would no longer be able to obtain pro- 
tection for our citizens abroad on such matters as the right to own and inherit 
property, the right to do business, and the right to collect debts, by offering 
reciprocal protection for aliens here. Such matters have been a traditional 
subject of treaties since the early days of the Republic.” 

Each of these examples, in some or all of its aspects, does not fall within any 
power which the Constitution delegates to our Federal Government—aside from 
the treaty power. If the treaty power were shrunk by the “which” clause, there 
would be no way for us to make effective treaties dealing with these or other 
matters which are now, except under the treaty power, reserved to the States. 
And with the uncertainties that lie ahead for all nations, who can be sure today 
that we shall never want to make treaties in new fields? We shall need a 
broader base for peace and friendship than military alliances against war. “We 
must provide machinery and techniques to encourage that peaceful communi- 
cation and mutual confidence which alone can finally lift the burden of arms 
from the backs of men.”™ 

Much of the argument adduced in support of the “which” clause is based upon 
opposition to multilateral treaties or covenants which have been proposed or 
drafted under the auspices of the United Nations, especially in the field of human 
rights. We do not undertake to express an opinion on such treaties, and indeed, 
even if it were possible to predict now what their terms may be if and when 
they are submitted to the Senate for consideration, we would regard their advan- 
tages or disadvantages as not relevant to a discussion of the Bricker amendment. 
There is no point in crippling our treaty machinery™ because a few unwise 
treaties have been drafted any more than we should revamp our legislative 
procedure because a few unwise bills have been introduced. The best results, 
it seems to us, will be obtained by considering any particular treaty on its own 
merits and at the proper time. We should not evade frank consideration of 
controversial subjects by relegating them in advance to the limbo of uncon- 
stitutionality. 


® Geofroy v. Riggs (133 U. S. 258 (1890)). 

* Bemis, A Diplomatic History of the United States, 366 (1936). 

77 Cf. Ware v. Hylton (3 Dall. 199 (1796) ). 

3 Cf. Asakura v. City of Seattle (265 U. S. 332 (1924)). 

™ Cf. Missouri vy. Holland (252 U. S. 416 (1920) ). 

%°F. g., three treaties of alliance with France (1778), 1 Malloy, United States Treaties 
and Conventins, 468, 479, 482. 

5t President Eisenhower’s address before the United Church Women at Atlantic City, the 
New York Times, October 7, 1953, p. 3. 

2 Under existing constitutional procedures, in cases where the interests of the respective 
States are considered paramount, the Senate may insist on the inclusion in the treaty itself 
of a provision, or consent to ratification with the reservation that the treaty shall be 
operative in each State only in accordance with State law. See 1953 treaties of friendship, 
commerce, and navigation with Israel, Denmark, Greece, Japan, and West Germany, leaving 
it to the action of each State as to whether aliens should be permitted to practice law. 
Department of State Bulletin, September 7, 1953, p. 308. 
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In our dealings with other countries we must speak with one voice. In fur- 
therance of giving the treaty power to the Federal Government alone, the Consti- 
tution forbade it to the States. The “which” clause would create a vacuum in the 
Constitution, a vacuum where neither the States nor the Nation could make effec- 
tive treaties. 

This committee fully subscribes to the statement of Senator Alexander Wiley 
in commenting on the demise of the “which” clause in the 88d Congress: 

“It died because it would have resulted in the incredible blunder of returning 
our Nation—greatest Nation on earth—to a condition of primitive helplessness 
which had prevailed before 1787—before the weak, ineffective Articles of Con- 
federation were replaced by the Constitution of the United States.” ” 

2. Complete authority in Congress to “regulate” executive agreements would 
radically alter the present Constitutional balance of power, and establish the 
principle of plenary Congressional power not only over international agreements, 
but also, potentially, over the entire conduct of foreign relations. 

Another objective in the program to restrict the agreement-making power has 
been the proposal to have Congress exercise full power over executive agreements. 
Thus, section 3 of the Senate Joint Resolution 1 (1953) as reported provided that 
“Congress shall have power to regulate all executive and other agreements with 
any foreign power or international organization.” 

No such provision is included in Senate Joint Resolution 1 (1955). The reason 
for the omission, according to Senator Bricker, is that it is already widely 
conceded that Congress now has full power to regulate executive agreements.” 
This asserted plenary power in Congress is said to rest on the “necessary and 
proper” clause of the Constitution in which Congress is given the power “To make 
all Laws which shall be necessary and proper for carrying into Execution the 
foregoing Powers [the Powers expressly delegated to Congress], and all other 
Powers vested by this Constitution in the Government of the United States or in 
any Department or Office thereof.” * 

It is the view of the Committee that Congress does not now enjoy plenary power 
with respect to regulation of all executive agreements. The “necessary and 
proper” clause will support congressional legislation necessary to implement 
executive agreements, but it can hardly serve as an independent source of power 
to regulate or, as has been urged, even to prohibit the exercise of power to enter 
into executive agreements under the authority of other provisions of the Consti- 
tution. 

While rejecting the doctrine of plenary authority in Congress to regulate any 
and all executive agreements, the committee agrees that Congress does have, and 
has for many years exercised, the power to regulate executive agreements dealing 
with matters within the scope of the powers delegated to Congress. 

In President Washington’s first administration, Congress authorized the Post- 
master General to make suitable arrangements with foreign postmasters for the 
reciprocal handling of mail.” Of the total of some 1,527 international agreements 
other than treaties published in State Department publications from 1928 to Jan- 
uary 20, 1953, some 1,139 were agreements entered into and given effect pursuant 
to or within the limitations of acts of Congress and treaties. Among the best 
known examples of such congressionally authorized executive agreements are the 
Reciprocal Trade Agreements made under and in conformity with the Trade 
Agreements Act, and the Lend Lease and Lend Lease Settlement Agreements 
made under and in conformity with pertinent legislation.” 

It is the conclusion of the committee that under the present terms of the Con- 
stitution and constitutional practice the making of executive agreements is largely 
a joint power exercised by the President and Congress in cooperation and accord- 
ingly has for its constitutional basis the combination of their respective powers 
under the Constitution. Since in all but a relatively small number of cases involv- 
ing executive agreements of any significance or long duration the President and 
Congress have acted in concert, it is difficult to define what their separate powers 
might be in the event of a test of power between them. 

As Justice Jackson pointed out in his concurring opinion in the Steel Seizure 
cases: 


33 Congressional Record, February 5, 1954, p. A959. 
34 Congressional Record, January 6, 1955, p. 82. 

% Art. I, sec. 8, cl. 18. 

361 Stat. 239 (1792). 

37 See Department of State memorandum, bestia p> 855. 

33 Youngstown Sheet & Tube Oo. v. Sawyer (343 U. S. 579, 667 (1952) ). 
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“The actual art of governing under our Constitution does not and cannot con- 
form to judicial definitions of the power of any of its branches based on isolated 
clauses or even single articles torn from context. While the Constitution 
diffuses power the better to secure liberty, it also contemplates that practice 
will integrate the dispersed powers into a workable government. It enjoins 
upon its branches separateness but interdependence, autonomy but reciprocity. 
Presidential powers are not fixed but fluctuate, depending upon their disjunction 
or conjunction with those of Congress. * * * 

“1. When the President acts pursuant to an express or implied authorization 
of Congress, his authority is at its maximum, for it includes all that he possesses 
mn his own right plus all that Congress can delegate. In these circumstances, and 
in these only, may he be said (for what it may be worth) to personify the Fed- 
eral sovereignty. If his act is held unconstitutional under these circumstances, 
it usually means that the Federal Government as an undivided whole lacks 
power. ** ® 

“2, When the President acts in absence of either a congressional grant or 
denial of authority, he can only rely upon his own independent powers, but 
there is a zone of twilight in which he and Congress may have concurrent, 
authority, or in which its distribution is uncertain. Therefore, congressional 
inertia, indifference, or quiescence may sometimes, at least as a practical mat- 
ter, enable, if not invite, measures on independent Presidential responsibility. 
In this area, any actual test of power is likely to depend on the imperatives of 
events and contemporary imponderables rather than on abstract theories of law. 

“3. When the President takes measures incompatible with the expressed or 
implied will of Congress, his power is at its lowest ebb, for then he can rely 
only upon bls own constitutional powers minus any constitutional powers of 
Congress over the matter. Courts can sustain exclusive Presidential control in 
such a case only by disabling the Congress from acting upon the subject. Pres- 
idential claim to a power at once so conclusive and preclusive must be scru- 
tinized with caution, for what is at stake is the equilibrium established by our 
constitutional system.” ” 

Justice Jackson’s analysis, though directed in the Steel Seizure cases to the 
problem of the limits of the President’s power in internal affairs, is equally 
applicable with respect to the question of the scope of Presidential and congres- 
sional powers in foreign affairs, and suggests the difficullty, and in the commit- 
tee’s view the undesirability, of exact definition of their respective spheres of 
primary authority. 

It would appear that the President does have independent power to conclude 
executive agreements pursuant to his diplomatic powers, including the power 
to appoint and receive ambassadors and other public ministers.” He also 
has independent power to make military agreements pursuant to his express 
powers as Commander in Chief.“ On the other hand, Congress would appear to 
have primary power under the Constitution with respect to executive agreements 
dealing with matters within the scope of its delegated powers, particularly its 
powers to “provide for the common defense” and “to regulate commerce with 
foreign nations” “ even where the President has concurrent power under his dele- 
gated power, for example, as Commander in Chief. Moreover, it would appear 
that Congress has primary constitutional power with respect to executive agree- 
ments which are legislative in character. The majority opinion in the Steel Seiz- 
ure cases “ established beyond question that within our constitutional framework, 
Congress and not the President is the “lawmaker.” 

The attempt to delineate the respective areas in which the President or Con- 
gress enjoys a preeminent position with respect to executive agreements must be 
in very general terms without rigid demarcations. As Justice Holmes has 
pointed out, “The great ordinances of the Constitution do not establish and 
divide fields of black and white.” “* The primary interest of this committee has 
not been to delineate precisely the respective areas of preeminence but rather to 
indicate that the Constitutional structure is one of shared power. Thus, any 
proposal to vest in Congress plenary power to regulate, and hence to prohibit, 


% 343 U. S. 635, 638. 

4 Art. IT, sec. 2, cl. 2 and sec. 3. 

44 Art. II, sec. 2, cl. 1. 

“ Art. I, sec. 8, cls. 1 and 2. 

48343 U. S. 579 (1952), holding that an Executive order, directing the seizure and 
operation of the steel mills was legislative in character and hence invalid since ‘The 
Founders of this Nation entrusted the lawmaking power to the Congress alone in both 
good and bad times.”’ Id. at 589. 

4 Dissenting opinion in Springer v. Philippine Islands (277 U. S. 189, 209 (1928)). 
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the making of executive agreements, would in fact result in a radical shift in 
the present Constitutional balance of power through the assertion of full legisla- 
tive power not only over all executive agreements but also potentially over the 
entire conduct of foreign relations. 

As Commander in Chief and sole spokesman of the United States in negotiat- 
ing and communicating with foreign governments, the President must enter into 
executive agreements with other nations to meet emergencies as they arise as 
well as to handle the routine affairs of Government. Where allies are involved, 
as they usually are, it is impossible to wage war effectively without a continu- 
ous process of understandings and agreements. The framers of the Constitu- 
tion knew from their own experience in the Revolutionary War that Congress 
cannot direct campaigns. Nor can Congress carry on our day-to-day relations 
with foreign governments. 

Any branch of the Government to be effective must have power and power by its 
very nature is subject to abuse. This committee believes that there would be 
more rather than less risk of abuse in plenary congressional control of foreign 
affairs than there is in the present system with the President and Congress shar- 
ing the power. Whatever independent power the President has to make execu- 
tive agreements is subject to the limitations described in point II above. We 
refer particularly to the power of Congress to overcome the effectivness of an 
executive agreement as internal law by subsequent legislation and, at least in an 
area within Congress’ expressly delegated powers, by prior legislation,” and 
the necessity for congressional implementation of most executive agreements in- 
cluding all those requiring the appropriation of moneys. 

38. Constitutional definition of the respective spheres of treaties and executive 
agreements would be unwise and futile. 

While this committee does not agree that the solution to the problem of pos- 
sible Presidential abuse of the power to make executive agreements is to shift 
the ultimate power over executive agreements from the President to Congress, we 
do not believe that treaties and executive agreements are interchangeable in- 
struments.” 

We feel, however, that it is impossible to define the circumstances in which a 
particular international understanding should be cast in the form of a treaty, 
an executive agreement entered into pursuant to congressional authorization, or 
a Presidential executive agreement. Moreover, the committee does not agree 
with the suggestion that the Senate be given the express power to determine 
whether a particular international agreement should be submitted to the Senate 
for approval as a treaty.“ Such a proposal would carry with it many of the 
same risks as the proposal to give Congress full power to regulate executive 
agreements, and might be as disruptive of the present balance of Constitutional 
power. 

The committee agrees with Secretary of State Dulles that “This is an area 
to be dealt with by friendly cooperation between the three departments of Gov- 
ernmen which are involved rather than by attempts at constitutional definition, 
which are futile, or by the absorption by one branch of Government of the re- 
sponsibilities which are presently and properly shared.” * 

Secretary of State Dulles was authorized by President Eisenhower to state: 

“* * * Tt must be recognized that it would be extremely difficult, if not im- 
possible, to fit all agreements into set categories. At times there may be dis- 
agreement as to the manner in which agreements are to be dealt with. While 
recognizing this, the Executive cannot surrender the freedom of action which is 
necessary for its operation in the foreign-affairs field. In the interest of orderly 
procedure, however, I feel that the Congress is entitled to know the considera- 
tions that enter into the determinations as to which procedures are sought to be 
followed. To that end, when there is any serious question of this nature and 
the circumstances permit, the executive branch will consult with appropriate 
congressional leaders and committees in determining the most suitable way of 
handling international agreements as they arise.” 


*® See United States v. Guy W. Capps, Inc., supra. 

46 See McDougal and Lans: Treaties and Congressional-Executive or Presidential Agree- 
(1945) Interchangeable Instruments of National Policy, 54 Yale L. J. 181, 351, 534-615 

v4). 

47 See separate statement of Kenneth F. Burgess contained in Report of Committee on 
Collaboration Between the Legislative and Executive Branches of the Government of the 
Section of International and Comparative Law of the ABA, set fort at p. 84 of 1954 
proceedings of the section. 

481953 hearings, p. 828. Professor Borchard has undertaken to distinguish treaties and 
executive agreements, but his distinctions are confined to differences in effect rather than 
subject matter. 54 Yale L. J. 616, 628 (1945). 
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The committee regards this statement as not merely a declaration of policy 
but a logical corollary of the constitutional principle of separation of powers. 
As Justice Jackson has pointed out, the Constitution diffuses power the better 
to secure liberty, but it also contemplates that practice will integrate the dis- 
persed powers into workable government. 


IV. PROPOSALS TO DESTROY SELF-EXECUTING EFFECT OF INTERNATIONAL AGREEMENTS 


Section 2 of Senate Joint Resolution 1 (1955) contains, as did section 2 of 
Senate Joint Resolution 1 (1953), the requirement of implementing legislation 
before treaties or executive agreements can be effective as ‘‘internal law.” 

1. The self-executing treaty avoids unnecessary duplication of effort, delay, 
and uncertainty in carrying out our international obligations. 

No one would question the proposition that treaties should require legislative 
sanction in some form. The form adopted at the Constitutional Convention was 
two-thirds of the Senators present, thus giving protection to sectional inter- 
ests “” and the minority point of view and insuring mature consideration of the 
merits of any treaty proposed.” The difficulty of obtaining this two-thirds vote 
has been one of the principal reasons for the proposal (frequently made even 
prior to the Bricker amendment) under which the ratification of treaties would 
be approved by majority vote of the House and Senate.” 

A multiple ratification procedure such as is required by Senate Joint Resolu- 
tion 1 (1955) whereby the Senate passes twice on the treaty, once as a treaty 
by two-thirds and again as a law by a majority, together with House legislation 
and Presidential signature of the law, is needlessly repetitive, to say nothing 
of the increase in the congressional burden of work and the duplication and de- 
lays involved. Even though the proposed amendment limits its scope to the in- 
ternal law aspects of a treaty, the very vagueness of the term “internal law” 
would require that all treaties under such an amendment be processed through 
multiple ratification in order to obviate possible invalidity in some unforeseen 
aspect. 

2. Proposals to eliminate self-executing executive agreements create more prob- 
lems than they solve. 

Senate Joint Resolution 1 (1955), in section 2, expressly requires implement- 
ing legislation of the ‘‘which” variety to render executive agreements effective as 
“internal law.” Senate Joint Resolution 1 (1953) had the same effect, indirectly, 
through its section 3. The George amendment, introduced on January 27, 1954, 
as a substitute for the Bricker amendment, provided on this point that an execu- 
tive agreement should become effective as internal law only through an act of 
Congress. 

Such proposals reflect a fear that the executive branch can make agreements 
operating internally on the individual rights of citizens without any legislative 
body having acted. 

Evaluation of these proposals should be undertaken with an understanding 
of the extent to which Congress does in fact participate in the authorizing and 
implementing of executive agreements and with an understanding of fhe con- 
stitutional principle, set forth by Justice Jackson and quoted above, that Presi- 
dential power is flexible, expanding and contracting to the extent it harmonizes 
with or runs counter to the will of Congress. 

The State Department memorandum on executive agreements presented at 
the hearings on Senate Joint Resolution 1 (1953)™ demonstrated that the bulk 
of executive agreements do involve congressional participation. Those that do 
not are in the area of independent executive responsibility. Requiring congres- 
sional implementation for the internal effectiveness of all agreements presents a 
possible conflict with the undefined, but nevertheless existing, area of exclusive 
executive responsibility. 


*# The Jay-Gardoqui negotiations under the Articles of Confederation looked toward a 
treaty granting substantial commercial rights, advantageous to the Northern States, but 
closing the Mississippi for a period of years. The Southern States were understandably 
opposed. The treaty was not negotiated on such basis. 1953 hearings, p. 843. 

” Alexander Hamilton, after expounding the treaty power as one of plenary scopes, 
stated: “and it was emphatically for this reason, that it was so carefully guarded; the 
cooperation of two-thirds of the Senate, with the President, being required to make any 
ont whatever.” 7 Works of Alexander Hamilton (John C. Hamilton Edition, 1850-51), 

“LH. R. 139, 79th Cong., 1st sess.; see Borchard, Executive Agreements—A Reply, 54 
Yale L. J. 616, 642 (1945). 

@ Hearings, p. 853. 
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The President’s power to affect internal law is not as far reaching as the 
proposals would suggest.” The case of United States v. Pink™ has been cited * 
as evidencing the necessity for further constitutional restraint on executive agree- 
ments, chiefly in light of the following language: ; 

“A treaty is a ‘law of the land’ under the supremacy clause (art. VI, clause 2) 
of the Constitution. Such international compacts and agreements as the Litvinov 
Assignment have a similar dignity.” 

In fact, however, the agreement in question was incidental to the exercise of 
a clear Presidential power, that of according recognition to a foreign nation— 
and additionally did not restrict the rights of citizens but rather afforded Ameri- 
can claimants against the Soviet Union a priority over foreign creditors of a 
nationalized Russian insurance company. Finally, the agreement involved con- 
gressional cooperation through the appointment by joint resolution of Congress 
of a Commissioner to determine claims against the Soviet Government to be 
paid from the fund created by the Litvinov Assignment, an indication of con- 
gressional policy of which the Court took note.* This case certainly should not 
give any reality to the fear that the President can employ an executive agreement 
as a device for executive legislation infringing the individual rights of citizens. 

The George amendment appears to contain an implication that Federal power— 
Presidential and congressional combined—is greater than traditional doctrine 
would recognize. Because of the specific “treaty power” in the Constitution, 
treaties may embrace subject matter not otherwise within the delegated powers 
of the Federal Government. There is, however, no explicit “executive agreement 
power,” and by their nature such agreements are part of the process by which the 
executive, generally with congressional participation, implements the conduct of 
foreign affairs. Necessarily such agreements must rest upon some delegated 
power. The implication of the George amendment is that an executive agreement 
may be effeetive as internal law in all fields, including those reserved to the 
States, provided it is sanctioned by an act of Congress. Such an interpretation 
is probably not contemplated by the proponents of the George amendment but 
would seem a likely one on the basis of the language used. 

A further highly practical problem is presented by the inherently vague concept 
of “internal law.” At the time of negotiation of an executive agreement other 
than one of very limited nature, it would be difficult to prophesy whether the 
agreement might under some circumstances have internal aspects affecting the 
rights and relations of individuals in the United States. Under the present 
structure, congressional implementation could, as in the case of the Litvinov 
Assignment, provide any working mechanism necessary to carry out the purpose 
of the agreement. If, however, the Constitution required congressional action 
for all internal law purposes, prudence would require that virtually all executive 
agreements be authorized by prior congressional legislation. Congress would be 
swamped in a sea of technical and detailed agreements presented for its consid- 
ation and the conduct of our foreign affairs might be paralyzed while Congress 
was not in session. Subsequent legislation on an ad hoc basis with reference to 
a preexisting set of facts would raise the problem of ex post facto or retroactive 
legislation. 

Without question, any constitutional amendment requiring legislative author- 
ity for all executive agreements operating as “internal law” would raise legal 
complexities of a serious nature. In addition, Congress might thereby well 
achieve indirectly the plenary control over foreign relations that the proposal to 
permit congressional regulation of all executive agreements would give it di- 
rectly.” It would be far better to cure any defects by the legislature route 
instead of seeking to alter fundamental constitutional relationships. Such legis- 
lation would be valid at least up to the point where exclusive executive authority 
appeared to be encroached upon. If such encroachment occurred, the matter 
could be resolved by negotiation and discussion in the pattern suggested by 
Secretary of State Dulles,® or ultimately by the courts. 


53 Dean, Amending the Treaty Power, 6 Stan. L. Rev. 589, 603 (1954). 

54315 U. S. 203 (1942). Under the agreement there involved (commonly known as the 
“Litvinov Assignment”) certain Soviet claims founded on Soviet extraterritorial confiscation 
decrees were assigned to the United States. These claims included claims against the New 
York superintendent of insurance who held assets of former Imperial insurance companies 
doing business in New York. The action involved the rights of the superintendent as 
against the rights of the United States under the assignment. The Supreme Court held in 
favor of the United States. 

% Majority report, p. 27. 

315 U. S. 203, 228 (1942). 

57 See point III (2), supra. 

58 See note 48, supra. 
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Vv. PROPOSAL TO CHANGE THE SENATE’S PROCEDURE IN CONSENTING TO TREATIES—A 
ROLLCALL VOTE REQUIREMENT MAY BE ACHIEVED BY A CHANGE IN THE SENATES 
RULES 


The following provision, which was contained in the final amended version of 
Senate Joint Resolution 1 (1953) voted down as a constitutional amendment on 
February 26, 1954, is also contained in Senate Joint Resolution 1 (1955) : 

“On the question of advising and consenting to the ratification of a treaty 
the vote shall be determined by yeas and nays, and the names of the persons 
voting for and against shall be entered on the Journal of the Senate.” 

This proposal is designed to prevent treaties slipping through the Senate 
with only a handful of Senators voting because no challenge has been made to 
the quorum before a vote is taken. Of course, even under existing Senate pro- 
cedures this would not happen until the treaty in question had been published, 
considered at hearings if at all important or controversial, favorably reported by 
the Committee on Foreign Relations, and placed on the Senate Calendar. James 
Madison at the Virginia Convention of 1788 remarked that he “thought it aston- 
ishing that gentlemen should think that a treaty would be got up with surprise, 
or that foreign nations should be solicitous to get a treaty only ratified by Sena- 
tors of a few States.” ™ Nonetheless, there is a residual risk of abuse so long as 
there is no provision for an automatic challenge of the quorum. Moreover, as 
Madison implied, if only a handful of Senators vote on an important treaty, 
the other contracting nation might misunderstand that apparent lack of interest. 

Assurance against abuse and against any misunderstanding by foreign nations 
can, however, be obtained by statute or a simple change in the Senate rules as 
proposed by Senator Lehman in the 83d Congress.” This is not a proper subject 
for a constitutional amendment. 


VI. PROPOSALS TO ASSURE SUPREMACY OF CONSTITUTION OVER “CONFLICTING” PRO- 
VISIONS OF INTERNATIONAL AGREEMENTS 


All the proposed amendments to the treaty provisions of the Constitution have 
included in one form or another language to the effect that a provision of a treaty 


which conflicts with the Constitution shall not be of any force or effect." The 
version appearing in Senate Joint Resolution 1 (1955), as section 1, is: 

“A provision of a treaty or other international agreement which conflicts with 
this Constitution, or which is not made in pursuance thereof, shall not be the 
supreme law of the land nor be of any force or effect.” 

The proponents of an amendment of this kind assert that its essential pur- 
pose is to settle for all time the alleged issue as to whether a treaty can violate 
the Constitution, particularly provisions of the Bill of Rights.” The opposition 
has as firmly stated that treaties cannot violate the Constitution and that such an 
amendment is declaratory and serves no useful purpose. 

This committee feels that in view of the explicit statements of the Supreme 
Court,” the explicit views of distinguished constitutional authorities going 
back at least as far as John C. Calhoun™ of South Carolina, and the funda- 
mental principle of constitutional supremacy established in Marbury v. Madison ® 
there can be no reasonable doubt that international agreements are subject to 
constitutional limitations. 

This proposal expressly to provide that international agreements are subject 
to constitutional limitations is not, as so many of the supporters of the Bricker 
amendment suggest, a new proposal designed to plug a recently discovered alleged 
loophole in the Constitution. As far back as 1788 the North Carolina State Con- 
vention made a similar proposal when it recommended that the Constitution not 
be ratified by North Carolina until it had been amended to include a Bill of Rights 


and also the following: “nor shall any treaty be valid which is contradictory to 
the Constitution of the United States.” * 


5° 3 Elliot’s Debates 500 (1876). 

© S. Res. 145, 83d Cong., Ist sess. (1953). 
6 See appendix A. 

*2 See majority report. 

*3 See note 12, supra. 


* Burdick quotes Calhoun as follows: ‘“‘No treaty can alter the fabric of our Government, 
nor can it do that which the Constitution has expressly forbade to be done; nor can it do 
oe cee fine - — to a done in a given mode, and all other modes pro- 
1ibited.” e Law of the American Constitution, 77 (1922). See note 1 C 

® 1 Cranch 137 (1803). : ; oe 


* 4 Elliot’s Debates, 246 (1876). 
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Thus, the First Congress had explicitly before it the very proposal that Sena- 
tor Bricker is now making and did not include such a provision in the amend- 
ments submitted to the State legislatures for ratification on September 25, 1789, 
North Carolina itself subsequently ratified the Constitution that year. 

Our analysis of section 1 in its various forms and the arguments used to sup- 
port its disclosures that at least some proponents of section 1, in whatever form it 
appears, are seeking more than merely a clarification of the supremacy of the 
Constitution over treaties. It is also true that our opposition runs deeper than a 
dislike of a declaratory constitutional amendment because it will clutter up 
the Constitution. 

In recommending section 1 of Senate Joint Resolution 1 (1953) as reported, the 
majority report of the Committee on the Judiciary referred to Missouri v. Hol- 
land four separate times ™ and in the debate on the floor of the Senate, Senator 
Bricker continued to emphasize that Missouri v. Holland was a case in which it 
was “held that a treaty does not have to comply with the terms of the Constitu- 
tion.’ The effect of overruling Missouri v. Holland on the ground that it “con- 
flicts” with the Constitution would of course be identical with the enactment of 
the “which” clause for which it was the basic holding of Missouri v. Holland that 
Federal legislation implementing a treaty was not limited to the areas in which 
Congress could legislate under its specifically delegated powers. 

The inclusion in section 1 of the new Senate Joint Resolution 1 (1955) of the 
provision that treaties and executive agreements must not only not conflict 
with but must be made “in pursuance” of the Constitution, adds further to the 
risk of substantive change disguised as clarification. 

A similar provision was included in the compromise proposal originally in- 
troduced by Senators Ferguson and Knowland last year. Senator Ferguson 
explained that the purpose was to meet criticism that the supremacy clause of 
the Constitution elevates treaties over ordinary laws. This criticism is based 
on the different words used in connection with laws on the one hand, and with 
treaties, on the other hand. Laws “made in pursuance of” the Constitution and 
treaties made “under the authority of the United States” are the supreme law 
of the land.” Senator Ferguson attributed the existing language with respect to 
treaties to historical reasons, namely, the desire of the framers to make it clear 
that the treaty of peace with Great Britain, which had been made prior to the 
adoption of the Constitution, was to have the same status as latter treaties. 

Even if we assume that the distinction was based on historical reasons, the 
present language of the Constitution is just as adequate now as it was then; 
Senator Ferguson did not dispute this. Can we be sure that this proposal, if 
adopted, would not produce a substantive change in the treaty making power? 

A requirement that a treaty be made “in pursuance of” the Constitution might 
be construed as a requirement that it deal only with fields over ‘which Congress 
has power to legislate in the absence of a treaty—in other words that it is a 
substitute for the “which” clause. Alternatively, if this provision merely means 
that treaties must be entered into pursuant to the stipulated constitutional pro- 
cedure, i. e., with the advice and consent of two-thirds of the Senators present, 
it is not merely declaratory of existing constitutional practice, but repetitive 
of another explicit provision in the Constitution, and an open invitation to the 
courts to seek some other meaning in its provisions. As applied to executive 
agreements the provision that they must be made “in pursuance of” the Constitu- 
tion raises a still more troublesome question. There is no expressly stipulated 
constitutional procedure for entering into executive agreements. Accordingly, 
the in-pursuance clause as applied to executive agreements, if it is taken to be a 
procedural requirement, might well be interpreted by a court as making the 
treaty procedure stipulated in the Constitution applicable to all international 
agreements and thus in effect require all international agreements to be sub- 
mitted to the Senate as treaties. 

Section 1 of Senate Joint Resolution 1 (1955) raises a false issue. When a 
person not familiar with the Constitution hears that an amendment is proposed 
stating that treaties and executive agreements shall not conflict with the 
Constitution, he naturally infers that at the present time treaties and executive 
agreements can and do override the Constitution; he assumes that the amend- 
ment is intended to change the Constitution, not to keep it the same. Further- 
more, he assumes that the opponents of the Bricker amendment are in favor of 


*? Majority report, pp. 3-8. 
% 100 Congressional Record, 1793 (Feb. 17, 1954). 
* Constitution, art. VI, clause 2. 
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the supremacy of treaties and executive agreements over the Constitution—a com- 
pletely false assumption. 

The function of section 1, or so it seems to this committee, has always been to 
run interference for the more drastic changes included in other sections of the 
Bricker amendments. 

VII. CONCLUSION 


The present constitutional ordering of our foreign affairs has served this 
country exceedingly well for 166 years. The proposals embodied in the various 
versions of the Bricker amendment would radically alter this constitutional 
scheme by increasing the power of Congress at the expense of the President and 
by increasing the power of the States at the expense o fthe Federal Government. 
At a time when more than ever in our history it is imperative that this country 
afford intelligent and constructive leadership, these Bricker proposals would 
shackle the President and the Senate, in whose hands the Founding Fathers so 
wisely placed the primary responsibility and initiative in the conduct of our 
foreign relations. 

There may have heen times in our history when the American people could 
have afforded the luxury of learning the undesirability of the Bricker amend- 
ment through trial and error. However, its adoption today would place many 
impediments upon the conduct of our foreign affairs and military operations and 
adversely affect our chances of survival in the modern world. 

Respectfully submitted. 
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APPENDIx A 


TREATIES AND EXECUTIVE AGREEMENTS 


Terts of S. J. Res. 1 (1953) as reported by Judiciary Committee, of other pro- 
posals made during debate by Senators George, Ferguson, and Knowland, and 
of S. J. Res. 1 (1955) introduced Jan. 6, 1955 


[Provisions included in S. J. Res. 1 (1953) as revised and voted on as a constitutional amendment, 
Feb. 26, 1954, are in italic] 


Bricker (1953) 

8. J. Res. 1 (83d Cong.) 
(as reported by Senate 
Judiciary Committee, 
June 15, 1953) 


George 
(Jan. 27, 1954) 


| 





1. A_ provision 
treaty which conflicts 
with this Constitution 
shall not be of any force or 
effect. 

2. A treaty shall become 
effective as internal law 
in the United States only 
through legislation which 
would be valid in absence 
of treaty. 

3. Congress shall have 


of a] 


1. A provision of a 
treaty or other interna- 
tional agreement which 

conflicts with this Consti- 

tution shall not be of any 
force or effect. 
| 2. An international 

agreement other than a 
| treaty shall become effec- 
| tire as internal law in the 
| United States only by an 
act of the Congress. 


power to regulate all exec- | 


utive and other 


agree- | 


ments with any foreign | 


power or international or- 
ganization. All 


such | 


agreements shall be sub- | 


ject to the limitations im- 


posed on treaties by this 


article. 


APPENDIX B 


Ferguson-Knowland 
(Jan. 27, Feb. 2) 


1. (Same as George.) 

2. Clause 2 of art. VI 
of the Constitution of 
the United States is 
hereby amended by 
adding at the end thereof 
the following: ‘‘Not- 
withstanding the fore- 
going provisions of this 
clause, no treaty made 
after the establishment 
of this Constitution 
shall be the supreme law 
of the land unless made 
in pursuance of this 
Constitution.” 

3. On the question of 
advising and consenting 
to the ratification of a 
treaty the vote shall be de- 
termined by yeas and 
nays, and the names of the 
persons voting for and 
against shall be entered on 
the Journal of the Senate. 


[S. J. Res. 1, 84th Cong., 1st sess.] 





Bricker (1955) 
S. J. Res. 1 (84th Cong.) 
(introduced Jan. 6, 1955) 


1. A provision of a 
treaty or other interna- 
tional agreement which 
conflicts with this Con 
stitution, or which is not 
made in pursuance there- 
of, shall not be the su- 
preme law of the land nor 
be of any force or effect. 

2. A treaty or other 
international agreement 
shall become effective as 
internal law in the 
United States only 
through legislation valid 
in the absence of inter- 
national agreement. 

3. (Same as sec. 3 of 
Ferguson-Knowland.) 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States, 
relating to the legal effect of certain treaties and other international agreements 


Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled (two-thirds of each House concurring there- 
in), That the following article is proposed as an amendment to the Constitution 
of the United States, which shall be valid to all intents and purposes as part of 
the Constitution when ratified by the legislatures of three-fourths of the several 
States: 


“ARTICLE — 


“Section 1. A provision of a treaty or other international agreement which 
conflicts with this Constitution, or which is not made in pursuance thereof, 
shall not be the supreme law of the land nor be of any force or effect. 

“Seo. 2. A treaty or other international agreement shall become effective as 
internal law in the United States only through legislation valid in the absence of 
international agreement. 

“Sec. 3. On the question of advising and consenting to the ratification of a 
treaty, the vote shall be determined by yeas and nays, and the names of the 
persons voting for and against shall be entered on the Journal of the Senate. 

“Src. 4. This article shall be inoperative unless it shall have been ratified as an 
amendment to the Constitution by the legislatures of three-fourths of the several 
States within seven years from the date of its submission. 
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AMERICAN BAR ASSOCIATION REPORT OF STANDING COMMITTEE ON PEACE AND LAw, 
Marcu 1, 1954 (pp. 5-14) 


I 
TREATIES AND EXECUTIVE AGREEMENTS 


On June 4, 1953, the Judiciary Committee of the Senate approved a revised 
form of Senate Joint Resolution 1 (the Bricker amendment) to amend the 
Constitution in relation to the treatymaking power and executive agreements. 
Omitting formal sections 4 and 5, the resolution reads as follows: 

“Section 1. A provision of a treaty which conflicts with this Constitution 
shall not be of any force or effect. 

“Sec. 2. A treaty shall become effective as internal law in the United States 
only through legislation which would be valid in the absence of treaty. 

“Seo. 3. Congress shall have power to regulate all executive and other agree- 
ments with any foreign power or international organization. All such agree- 
ments shall be subject to the limitations imposed on treaties by this article.” 

The text of the amendment, as revised by the Senate Judiciary Committee, 
and known as the Bricker amendment, follows closely the text recommended by 
the house of delegates of the American Bar Association to Congress for 
consideration. 

The report of the Judiciary Committee, including minority views, was filed 
June 15, 1953. (Rept. No. 412, Senate, 83d Cong., Ist sess. Calendar No. 408.) 

The majority report was submitted by Mr. Butler of Maryland and concurred 
in by Senators Jenner (Indiana), Watkins (Utah), Hendrickson (New Jersey), 
Welker (Idaho), McCarran (Nevada), Eastland (Mississippi), Willis Smith 
(North Carolina), and Olin D. Johnston (South Carolina). 

The minority report was approved by Senators Kefauver (Tennessee), Kilgore 
(West Virginia), Wiley (Wisconsin), and Hennings (Missouri). Chairman 
Langer (North Dakota), although voting negatively, did not join in either 
majority or minority reports. 

The Judiciary Committee vote was, therefore, 9 for and 5 against, with 5 
Republicans and 4 Democrats voting favorably and 3 Democrats and 2 Repub- 
licans voting negatively. Senator Dirksen (Illinois) was absent from the 
United States on an official mission, but authorized the statement that he 
would have voted for the majority report in the Judiciary Committee had he 
been present. The final vote, therefore, had all 15 members of the committee 
been present, would have been 10 for and 5 against—with 6 Republicans and 4 
Democrats voting for it and 2 Repubicans and 3 Democrats against. 

The minority report of the Senate Judiciary Committee undertakes to demon- 
strate “the complete lack of need for any constitutional amendment regarding 
treaty power” and embodies views variously expressed by Government witnesses 
and private individuals at the 1953 Senate Judiciary Committee hearings. (See 
“Treaties and Executive Agreement” hearings, February 18 to April 11, 1953, 
Government Printing Office, p. 1267, hereinafter referred to as “hearings.” ) 

The minority views have been commented on by your committee in its August 
1, 1953 report, and have been, on the one hand, defended and, on the other hand, 
criticized in two articles in the September 1953, issue of the American Bar 
Association Journal, and in two articles in the March 1954, issue of the American 
Bar Association Journal. Another attack is contained in the December 1953, 
issue of the Harvard Law Review, and a defense in the January 1954, issue 
of the American Journal of International Law. Additional material on the 
pros and cons of the Bricker amendment will be found in the printed volume 
of 1953 hearings. The Association of the Bar of the City of New York has 
compiled an extensive bibliography of material which was published in the 
Record of that association, volume 9, No. 2, February 1954, and was reprinted 
in the Congressional Record, February 3, 1954, pages 1169-1175. 

On July 22, 1953 (Congressional Record, p. 9757), a new development took place 
through the introduction of Senator Knowland, of California, Republican floor 
leader, of a substitute for Senate Joint Resolution 1, a copy of which was 
reprinted in the August 1953, report of your committee. 

On the same day President Eisenhower issued a statement that the Knowland 
substitute has his unqualified support. (ident.) 

If one bears in mind that the Secretary of State testified at the recent hear- 
ings (p. 829) “that amendment of the Constitution is unnecessary,” the Know- 
land resolution represents a recognition that the administration’s initial position 
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was wrong; that a mere temporary change of policy on treatymaking is not 
an adequate answer; and that a constitutional correction is required. Obviously, 
however, the Knowland resolution is still some distance away from the text as 
recommended by the majority of the Senate Judiciary Committee. 

The Knowland amendment of July 1953 requires no further discussion because 
it no longer represents Senator Knowland’s views, nor that of the Eisenhower 
administration. 

On August 26, 1953, Mr. John Foster Dulles addressed the American Bar Asso- 
ciation at Boston, saying among other things (American Bar Association Journal, 
December 1953, pp. 1063, 1064) : 

“This movement reflects concern that our treaty power might be used to 
effectuate domestic reforms, particularly in relation to economic and social 
matters, and to impose upon our country socialistic conceptions which many 
felt were alien to our traditional American ideals. 

“These fears were largely founded upon the activities of certain committees 
of the United Nations. 

“T believe that this concern, when it arose, was a legitimate one, and that 
those who voiced it performed a genuine service in bringing the situation to the 
attention of the American public. 

“T point out that the arousing of that concern was a correction of the evil— 
a correction in the most dependable way, that is, by the vigilance of our citizenry. 
The danger, never great, has passed.” 

In the last sentence Mr. Dulles was referring to his promise made to the Senate 
Judiciary Committee that the administration would not sign the proposed Inter- 
national Covenant on Human Rights, nor the Convention on the Political Rights 
of Women (19538 hearings, pp. 825, 826) and would not press for the ratification 
of the Genocide Convention (1953 hearings, p. 886). 

Mr. Dulles further said at Boston: 

“After it convened in January 1955, the Senate approved 23 treaties, 12 of 
which, our legal advisers say, would be unconstitutional if the proposed amend- 
ment had been in effect, because they deal with matters of State jurisdiction, such 
as negotiable instrument laws, local licensing laws, ete.” 

The foregoing statement must probably be considered a misunderstanding by 
Mr. Dulles or his legal advisers, because the Bricker amendment does not render 
any treaty unconstitutional unless it conflicts with the Constitution. Mr. Dulles 
had said only a moment earlier that President Eisenhower and he agreed that 
the United States Government should not make treaties that violate the Con- 
stitution. The statement fails to note the difference between a treaty’s being 
constitutional under the Bricker amendment and a constitutional treaty’s not 
becoming internal or domestic law within the United States except through 
valid legislation. 

On the next day, August 27, 1953, the house of delegates of the American 
Bar Association, after extended debate, defeated the resolution of its section of 
international and comparative law opposing the Bricker amendment as reported 
by the Senate Judiciary Committee, by a vote of 117 to 33. (American Bar Asso- 
ciation Journal, November 1953, pp. 1034-1036. ) 


THE SENATE DEBATE 


Commencing with an address by Senator McCarran (Congressional Record, 
January 20, 1954, p. 495), the Senate debate on the Bricker amendment (above 
quoted) as revised in the Judiciary Committee report of June 15, 1953, began. 

On Monday, January 25, President Eisenhower wrote a letter to Senator 
Knowland in which he objected to the Bricker amendment in its present form, 
as being unduly restrictive of the President’s powers, but he agreed that it 
would be proper to add to the Constitution a clause making it perfectly clear 
that provisions of a treaty or executive agreement that violate the Constitution 
of the United States shall be of no force or effect. 

A copy of President Eisenhower’s letter is hereto attached as appendix A. 

On January 26, 1954, Senator Morse filed a motion ‘to recommit to the Com- 
mittee on the Judiciary Senate Joint Resolution 1, the so-called Bricker amend- 
ment, for further consideration.” (Congressional Record, January 26, 1954, 
p. 746.) 

On February 2, 1954 (Congressional Record, p. 1064), Senator Walter F. 
George, of Georgia, formally offered a substitute for the Judiciary Committee 
amendment, reading as follows: 
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“Section 1. A provision of a treaty or other international agreement which 
conflicts with this Constitution shall not be of any force or effect. 

“Sec. 2. An international agreement other than a treaty shall become effective 
as internal law in the United States only by an act of Congress.” 

Senator George here adopts concepts that have been in the Bricker amendment 
for 2 years, but limits his second section to executive agreements, thus leaving 
the constitutional situation as to treaties exactly where it now is. 

On the same date, February 2, 1954 (Congressional Record, pp. 1080-1082), 
Senator Ferguson, of Michigan offered three so-called perfecting amendments 
to the Judiciary Committee text so that the entire amendment would read as 
follows: 

“Section 1. A provision of a treaty or other international agreement which 
conflicts with this Constitution shall not be of any force or effect.” 

(Note.—The insertion of the words “or other international agreement” moves 
up into sec. 1 the concept embodied in sec. 3 of the Bricker amendment—a concept 
that has been in the Bricker amendment for 2 years (S. J. Res. 130, introduced 
by Senator Bricker February 7, 1952). In other words, this section, as above 
quoted, embodies principles that have long been in the Bricker amendment. ) 

“Sec. 2. Clause 2 of article VI of the Constitution of the United States is 
hereby amended by adding at the end thereof the following: ‘Notwithstanding 
the foregoing provisions of this clause, no treaty made after the establishment 
of this Constitution shall be the supreme law of the land unless made in pur- 
suance of this Constitution.’ ” 

(Note.—This is a new section not contained in the Bricker amendment. Com- 
bined with the motion to amend the Judiciary Committee text in the manner 
just quoted was a motion by Senator Ferguson to strike sec. 2 (containing the 
“non-self-executing clause” and the “which clause”), to strike sec. 3 (relating to 
executive agreements), and to strike sec. 4 (relating to power of Congress to 
enforce the amendment by appropriate legislation) of the Judiciary Committee 
text. (Congressional Record, February 3, 1954, p. 1146.) ) 

“Sec. 3. On the question of advising and consenting to the ratification of a 
treaty, the vote shall be determined by yeas and nays, and the names of the 
persons voting for or against shall be entered on the Journal of the Senate.” 

(Nore.—This is a new section not previously in the Bricker amendment, but 
is engendered by the criticism by your committee of .the ratification of treaties 
with only two Senators on the floor. (American Bar Association Journal, 
September 1951, pp. 735, 795, and footnote 45.) The same objective can be accom- 
plished by request of one-fifth of the Senators present under art. I, sec. 5, of the 
Constitution, or by Senate rule. Your committee, however, has no objection to 
this new section. ) 

President Eisenhower is said to have found acceptable the three sections 
offered by Senator Ferguson as just quoted above. 

On February 4, 1954 (Congressional Record, p. 1266), Senator Bricker stated 
that he approved the three so-called perfecting amendments offered by Senator 
Ferguson, but stated that they did not go far enough; and then Senator Bricker 
proposed an additional amendment to the Judiciary Coinmittee text, omitting 
the much discussed “which clause” and adding a new “unless clause,’ approved 
by most of the members of the Judiciary Committee who favored the majority 
report of June 15, 1953. Senator Bricker’s additional section reads as follows: 

“A treaty or other international agreement shall become effective as internal 
law in the United States only through legislation by the Congress, unless in 
advising and consenting to a treaty the Senate, by a vote of two-thirds of the 
Senators present and voting, shall provide that such treaty may become effective 
as internal law without legislation by Congress.” 

Senator Bricker’s additional section, while omitting the much-discussed “which 
clause” (limiting the power of Congress to its constitutional powers in the ab- 
sence of treaty), retains the concept that has been in the Bricker amendment for 
2 years (S. J. Res. 130, introduced by Senator Bricker, February 7, 1952), namely, 
that a treaty or other international agreements shall not become internal law 
in the United States except through legislation by Congress. 

Senator Bricker and the supporting members of the Senate Judiciary Com- 
mittee have added the “unless clause,” which has for its purpose (1) removing 
the administration’s objection that waiting for ordinary congressonal legis- 
lation in some emergency case might take too long—this objection is obviated 
by authorizing the Senate, if the State Department can make a strong enough 
case, to make the treaty immediately effective as internal law; and (2) keeping 
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full responsibility for treaties in the Senate, as under the present Constitution— 
a position that appeals strongly to some Senators. 

Prof. Noel T. Dowling, who is Harlan Fiske Stone professor of constitutional 
law at Columbia University, and a most distinguished authority in the consti- 
tutional law field, has written a memorandum (reprinted in the Congressional 
Record, February 2, 1954, p. 1065), supporting Senator Bricker’s view that both 
treaties and other international agreements shall not become effective as internal 
law in the United States except through legislation by Congress. (See appendix 
B to this report.) 

Professor Dowling has also written a letter to Senator Bricker, dated February 
9, 1954, supporting Senator Bricker’s latest text, including the new “unless 
clause,” as follows: 

“The case for that proposal is made stronger by the suggested modification 
(the “unless clause”). For while it would still fix the basic policy of no effect 
as internal law without congressional action, it would at the same time permit 
a variation from that policy on good cause shown to the Senate. As a matter 
of fact, the modification in favor of power in the Senate to invest a treaty with 
immediate self-executing effect removes the basis of an objection to the original 
form that it would always postpone a treaty’s effect as internal law. But the 
risk of untoward postponement is removed by virtue of the flexibility resulting 
from the modification. In any event—and it seems to me an important point— 
the question of variation from the basic policy would have to be affirmatively 
raised and specifically decided by the Senate. 

“The modified proposal preserves the full responsibility of the Senate; it gives 
room for adjustment to the needs of the President. From my point of view it was 
acceptable before—and it is better now.” 

President Eisenhower is said to be opposed to both section 2 of Senator George’s 
amendment (quoted above), and also to the additional section proposed by Sena- 
tor Bricker (quoted above). 

It will be seen that Senator George has accepted part of the original Bricker 
concept, limited, however, to international agreements other than treaties. His 
purpose is at least to put under constitutional control the decision of United 
States v. Pink (315 U. 8. 208 (1942)) which held that an evecutive agreement 
not approved by the Senate overrode the law of New York and the fifth amend- 
ment. 

It will be noted that if Senator George had included treaties, as well as other 
international agreements, his position would be like Senator Bricker’s in regard 
to requiring both to be made domestic law within the United States only by act 
of Congress—a position that would put the United States on a parity with the 
principal countries of the world. 

On February 11, 1954 (Congressional Record, p. 1588), Senator Knowland, 
majority floor leader, stated that he would “seek every support possible to pre- 
vent a motion to recommit from being successful and that he would oppose any 
parliamentary device which would prevent the Senate from having an opportu- 
nity to vote on the substitute proposed by Senator Walter F. George.” 

On the same date (Congressional Record, pp. 1589-1590) the presiding officer 
made a parliamentary ruling that amendments to the Judiciary Committee text 
would have priority over any substitute text, and that, therefore, the three Fer- 
guson amendments to the Judiciary Committee text (above quoted) and the 
Bricker amendment (above quoted) to the Judiciary Committee text have prece- 
dence over the George amendment (above quoted), which is in the form of a 
substitute. 

On Monday, February 15, the first section quoted above, as amended by Senator 
Ferguson, rendering void treaties and other international agreements that vio- 
late the Constitution, was passed by a vote of 62 to 20. 

On Tuesday, February 16, the third of Senator Ferguson’s amendments quoted 
above, to wit: the yea-and-nay voting clause, was approved by a vote of 72 to 16. 

On Wednesday, February 17, Senator Ferguson’s second amendment to the 
Judiciary Committee text quoted above, which requires treaties also to be made 
“in pursuance” of the Constitution, and which has the effect of eliminating 
sections 2, 3, and 4 of the Judiciary Committee text, containing the famous 
“which clause,” was passed by a vote of 44 to 43. 

If the substitute motion of Senator George had not passed, as hereinafter 
noted, it may well be that the inclusion of this new section by such a narrow 
margin would have defeated the entire amendment because on final passage the 
amendment would not be voted on section by section, but as a single unit. 
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On Thursday, February 25, the Senate rejected Senator Bricker’s last pro- 
posal (quoted above) by a vote of 50 to 42. 

The vote was as follows: 

For Bricker text (42): Barrett, Beall, Bennett, Bricker, Butler (Maryland), 
Butler (Nebraska), Byrd, Capehart, Case, Chavez, Cordon, Daniel, Dirksen, 
Dworshak, Eastland, Ellender, Goldwater, Griswold, Hickenlooper, Hunt, Jen- 
ner, Johnson (Colorado), Johnston (South Carolina), Kuchel, Langer, Long, 
Malone, Martin, Maybank, McCarthy, Mundt, Payne, Potter, Russell, Schoeppel, 
Smathers, Smith (Maine), Stennis, Watkins, Welker, Williams, Young. 

Against Bricker text (50): Aiken, Anderson, Burke, Bush, Carlson, Clements, 
Cooper, Douglas, Duff, Ferguson, Flanders, Frear, Fulbright, George, Gillette, 
Gore, Green, Hayden, Hendrickson, Hennings, Hill, Hoey, Holland, Humphrey, 
Ives, Jackson, Johnson (Texas), Kefauver, Kennedy, Kerr, Kilgore, Knowland, 
Lehman, Lennon, Magnuson, Mansfield, McCellan, Millikin, Mrose, Murray, 
Neely, Pastore, Purtell, Robertson, Saltonstall, Smith (New Jersey), Sparkman, 
Thye, Upton, Wiley. 

Absent (4): Monroney, Symington, Bridges, McCarran. 

Shortly thereafter the Senate defeated Senator Morse’s motion to recommit 
the whole subject to the Senate Judiciary Committee by a vote of 74 to 18. 

On Friday, February 26, the Senate took action on Senator George’s substi- 
tute (quoted above) and passed the motion to substitute by a vote of 61 to 30, 
a majority vote only being necessary to substitute it for the Judiciary Commit- 
tee text, in the form amended on February 15, 16, and 17, as described above. 

On final passage the amendment, in the form presented by Senator George 
lost by a vote of 60 to 31, one vote short of the required two-thirds. 

The following Senators (total 60) voted for Senator George’s text on final 
passage: Anderson, Barrett, Bennett, Bricker, Burke, Butler (Nebraska), Butler 
(Maryland), Byrd, Capehart, Carlson, Case, Chavez, Clements, Cordon, Daniel, 
Dirksen, Dworshak, Eastland, Ellender, Frear, George, Gillette Goldwater, Gore, 
Griswold Hendrickson, Hickenlooper, Hoey, Holland, Hunt, Jenner, Johnson 
(Colorado), Johnson (Texas), Johnston (South Carolina), Kerr, Knowland, 
Kuchel, Langer, Long, Malone, Mansfield, Martin, Maybank, McCarthy, McClellan, 
Millikin, Mundt, Payne, Potter, Robertson, Russell, Schoeppel Smathers, Smith 
(Maine), Sparkman, Stennis, Watkins, Weiker, Williams, Young. 

The following Senators (total 31) voted against Senator George’s text: 
Aiken, Beall, Bush, Cooper, Douglas, Duff, Ferguson, Flanders, Fulbright, 
Green, Hayden, Hennings, Hill, Humphrey, Ives, Jackson, Kefatuver, Kennedy, 
Kilgore, Lehman, Magnuson, Monroney, Morse, Neely, Pastore, Purtell, Salton- 
stall, Smith (New Jersey), Thye, Upton, Wiley. 

Absent (5): Bridges, Lennon, McCarran, Murray, Symington. 

On final passage Senators Flanders, Hill, Jackson, and Magnuson voted 
against Senator George’s text, although they had voted for it on the motion 
to substitute. And Senators Knowland, Millikin, and Hendrickson voted for 
Senator George’s text on final passage, although they had voted against the 
motion to substitute. 

Opposition of President Eisenhower and his advisers centered primarily on 
the so-called “which clause” in section 2 of the Bricker amendment. The 
broad statement was made that the “which clause” would return us to the days 
of the Articles of Confederation and would seriously impede the President in 
conducting foreign relations. 

It is believed that this argument is both technically wrong and is contradicted 
by the historical facts, as more fully set forth in the memorandum attached to 
this report as appendix C. 

Administration opposition was also registered to section 3 of the Bricker 
amendment, recognizing the power of Congress to regulate executive agreements. 
This opposition is based on the theory that the amendment would improperly 
interferes with the President’s function in conducting foreign relations and turn 
them over to Congress. It is believed that this viewpoint is erroneous. See 
memorandum attached to this report as appendix D. 

Much interest in the debate centered on the case of United States v. Pink 
(315 U. S. 203 (1942)), which held that President Roosevelt by writing a letter 
accepting the Litvinov assignment of funds of a private Russian insurance com- 
pany located in the city of New York overrode the law of New York and the 
fifth amendment to the Constitution of the United States. Doing away with 
the doctrine of the Pink case is the avowed purpose of Senator George in 
adopting that part of the Bricker amendment which prevents any executive 
agreement from becoming internal law in the United States, unless made so by 
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Congress. A memorandum discussing the Pink case is attached to this report 
as appendix EF. 

Thus, while at the time of this writing the arguments presented against 
the “which clause,” whether right or wrong, have for the present had the 
effect of rendering it politically impossible to pass section 2 of the Judiciary 
Committee text as written, a good deal of support appears to have been enlisted 
for the propositions that neither treaties nor executive agreements shall become 
internal law in the United States unless made so by Congress, and that, in any 
event, the Pink case must be put under constitutional control . 

In passing, it should be noted that in the Senate debate (Congressional Record, 
February 3, 1954, p. 1163) the opinion was expressed by Senator Hayden that 
the late Chief Justice Vinson’s opinion in the Steel Seizure Case (348 U. 8. 
479 (1952) ) was by proponents of the Bricker amendment erroneously asserted 
to rest in part on the United Nations Charter and the NATO Treaty. A 
memorandum analyzing this dissenting opinion is hereto attached as appendix F. 

Regardless of Senate action, the House of Representatives has a number of 
resolutions pending relating to treaties and executive agreements (as shown in 
the February 1, 1953, report of your committee, pp. 6-7) to which may now 
be added House Joint Resolution 280, introduced in the House on June 17, 1953, 
by Mr. Chauncey Reed, of Illinois, chairman of the House Judiciary Commit- 
tee, who adopts the text of the Bricker amendment as approved by the Senate 
Judiciary Committee on June 15, 1953. 


APPENDIX A 


AMERICAN BAR ASSOCIATION REPORT OF STANDING COMMITTEE ON PEACE AND LAW 
(Pp. 17-37) 


THe Waite House, 
Washington, January 25, 1954. 

DEAR SENATOR KNOWLAND: In response to your inquiry, I give the following 
as my attitude toward the proposal for amending the treatymaking functions 
of the Federal Government. 

I am unalterably opposed to the Bricker amendment as reported by the Senate 
Judiciary Committee. It would so restrict the conduct of foreign affairs that 
our country could not negotiate the agreements necessary for the handling of 
our business with the rest of the world Such an amendment would make it 
impossible for us to deal effectively with friendly nations for our mutual defense 
and common interests. 

These matters are fundamental. We cannot hope to achieve and maintain 
peace if we shackle the Federal Government so that it is no longer sovereign in 
foreign affairs. The President must not be deprived of his historic position 
as the spokesman for the Nation in its relations with other countries. 

Adoption of the Bricker amendment in its present form by the Senate would 
be notice to our friends as well as our enemies abroad that our country intends 
to withdraw from its leadership in world affairs. The inevitable reaction would 
be of major proportion. It would impair our hopes and plans for peace and 
for the successful achievement of the important international matters now under 
discussion. This would include the diversion of atomic energy from warlike to 
peaceful purposes. 

I fully subscribe to the proposition that no treaty or international agreement 
can contravene the Constitution. I am aware of the feeling of many of our 
citizens that a treaty may override the Constitution. So that there can be no 
question on this point, I will gladly support an appropriate amendment that will 
make this clear for all time. 

Sincerely, 


DwienTt D. EISENHOWER. 


APPENDIx B 


Prof. Noel T. Dowling, who is Harland F. Stone Professor of Constitutional 
Law at Columbia University has said, in approving the idea that all treaties and 
executive agreements should be non-self-executing. (See Congressional Record, 
February 2, 1954, p. 1065) : 

“The case for this proposal is persuasive to me. The making of law for the 
internal governance of the country is an appropriate function for the lawmaking 
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branch, Congress. There is something in the point that the question whether 
a treaty shall have internal effect should be determined by Congress rather than 
by the courts; the judicial processes of treaty interpretation touch upon, if they 
do not actually involve, political considerations. The legislative process will 
give certainty, perhaps add clarity. The requirement of implementation em- 
phasizes the responsibility attached to the making of a treaty which will disturb 
the existing powers of the States. This proposal does not call for a shift in 
power either from the States to the Nation or from the Executive to Congress. 
Congress would acquire no new power; it already has power to control the 
internal law effect of treaties. True, congressional power would have a different 
impact: it would have to come into play beforehand rather than be available 
afterward as a corrective. Even now the House sometimes has to act before- 
hand—for example, when an appropriation is needed to effectuate a treaty. At 
most the proposal would postpone and condition a treaty’s effect as internal law; 
no conclusive showing has been made that it would seriously interfere with the 
making of treaties as international engagements. 

“Most people would agree, I suppose, that limitations (other than as to the 
manner of making) applicable to treaties should also apply to executive agree- 
ments. Or, putting it another way, few would urge that executive agreements 
should have any higher constitutional standing than treaties. The Supreme 
Court in dealing with the legal effect of executive agreements has tended to as- 
similate them into the category of treaties. The Bricker amendment is on good 
ground in doing the same.” 


APPENDIX C 
Tne 48 States ARGUMENT 


It is broadly said by opponents of the proposed amendment that with the pro- 
posed amendment in effect a treaty would have to be approved by the 48 States 
and that we would be returned to the conditions of the Articles of Confederation. 
This commentary if correct, would be horrendous indeed. But this argument 
is fortunately erroneous. 

The Articles of Confederation provided (article IX) that “The United States 
in Congress assembled shall never * * * enter into any treaties or alliances 
unless nine States shall consent to the same.” 

Our present Constitution vests the treatymaking power exclusively in the 
President and the Senate, and expressly denies it to the States. The Bricker 
amendment does not change that in the slightest. The President is as free to 
negotiate, and the Senate to ratify, as they ever were. Only after a treaty has 
been freely negotiated by the President and approved by the Senate does the 
Bricker amendment have any effect. Under the proposed Bricker amendment a 
treaty, to the extent it conflicts with the Constitution, will be void; and the 
treaty to the extent it is valid will not become domestic law within the United 
States, binding upon each State of the Union, except (1) by legislation, and 
(2) that legislation would have to be valid apart from treaty. 

“Congress already has delegated powers to enact legislation to make effective 
as internal law in the United States treaties on the important subjects of ex- 
ternal relations with respect to which the Federal Government is vested with 
power to act.” Eberhard Deutsch, American Bar Association Journal, Septem- 
ber, 1952, pages 735, 797: and see George A. Finch, American Bar Association 
Journal, June 1952, pages 465, 470. 

“The National Government is invested with power over the foreign relations 
of the country, war, peace, and negotiations and intercourse with foreign nations 
all of which are forbidden to the State governments. It has jurisdiction of all 
of these general subjects of legislation and sovereignty which affect the interests 
of the whole people equally and alike, and which require uniformity of regula- 
tions and laws.” Chinese Exclusion Case, 130 United States 581 (1889). 

As noted by the Supreme Court, Congress now has vast constitutional powers 
in the field of foreign affairs including its powers over war, the common defense, 
foreign commerce, immigration, naturalization, aliens (Hines v. Davidowitz, 
(312 U. S. 52, 62-63); Takahashi v. Fish Commission (334 U. S. 410, 419)), 
customs duties, taxes, and so forth. Thus Congress appears to have ample dele- 
gated power to implement treaties in all of the areas traditionally covered by 
treaties, although not, in the absence of treaty, in the field of social-reform 
legislation as contemplated in some treaties that are now “in the works.” In 
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case there should be some legitimate treaty area—and this would be exceptional 
indeed—in which Congress does not have constitutional power in foreign affairs 
in the absence of treaty, then State legislation would be required in that case in 
a narrow area to make the treaty domestic law in that State, just as provincial 
legislation is required as to some matters in Canada. 

The ‘“‘which” clause in section 2 of the Bricker amendment has absolutely no 
application unless the treaty would affect domestic law. Even then it would 
have no application if the treaty would affect domestic law otherwise within 
Federal legislative Competence. Only when the treaty would affect domestic 
law beyond Fede al legislative competence in the absence of treaty, would the 
“which” clause in section 2 have any effect. Only then would State legislation 
be necessary. 

In essence, the problem in this respect is one of balancing considerations. Is 
it better that possibly in some treaty areas, insignificant at best, State legislation 
might on some occasion be conceivably required to conform the domestic law 
of such State to the treaty, or is it better that the doctrine of Missouri v. Hol- 
land be retained, under which Congress, acting pursuant to a treaty, becomes a 
department with unlimited powers, able to set aside State laws and constitutions. 

It seems to your committee the better choice to set aside Missouri v. Holland, 
especially since throughout our diplomatic history many treaties (including the 
French treaty of 1853 involved in Geofroy v. Riggs (133 U. S. 258, 268)—-so often 
cited by the opposition, and including treaties with China made in 1946, and 
with Italy made in 1948 and with Denmark, Greece, Israel, Ethiopia, and Japan 
made in 1953) have been made dependent for their domestic effect in the United 
States upon conformity with State law then existing or thereafter enacted, in 
respect of such matters as ownership of real and personal property and engaging 
in business. In the Pink case (315 U. S. 208, 230 (1942)) the Court said: 
“Frequently the obligation of a treaty will be dependent on State law.” 

Contrary to the description in many newspapers that the proposed amend- 
ment restricts or curbs the President’s treatymaking powers, the proposed amend- 
ment has no legal effect whatever on the power of the President and the Senate to 
negotiate or ratify treaties. When negotiated and ratified they will, as here- 
tofore, become binding as international agreements under international law; 
international law is not concerned with whether a treaty ever becomes domestic 
law within a country, and no nation can complain if we abolish the “supreme law 
clause.” Mr. Justice Curtis in Taylor v. Morton ((1855) 2 Curtis 545, 456~7, 
2 Black 481). In the principal countries of the world treaties become domestic 
law only if legislation is subsequently passed. 

And it seems to us that since for a century and a half the President has had 
no difficulty in negotiating treaties of the type just mentioned, including some 
in 1946, 1948, and 1953, which as to such matters as land ownership and doing 
business have been made effective only in those States whose laws conform to 
the treaties, the oppesition argument, which has become a misleading public 
battle cry, of the need of treaty approval by the 48 States under the Bricker 
amendment, has been violently overstated. 

One need not disparage the views of those who balance the opposing considera- 
tions differently; but we are unprepared to accept the doctrine of a Federal 
Government of unlimited powers, which is the logical consequence of Missouri 
v. Holland under such treaties as articles 55 and 56 of the United Nations Charter, 
eovering the whole gamut of human actiivity. The possible requirement of a 
minor amount, if any, of State legislation to make some treaties internally 
effective in some States seems to us a small price to pay for protection of the 
States and the people against an omnipotent Congress. If the treaty power is 
unlimited, then, as Jefferson said, we have no Constitution so far as the States 
are concerned. 

In any event, if the Houses of Congress are unprepared at present to cast a 
two-thirds vote in favor of that feature of the proposed amendment which would 
set aside the doctrine of Missouri v. Holland (252 U. S. 416 (1920) ), and which 
would return us to the Jeffersonian concept of the treaty power, it is still most 
important that all treaties and executive agreements be made non-self-executing, 
that is to say, that they do not become internal law in the United States without 
subsequent legislation. This requirement will conform to the law in the prin- 
cipal countries of the world, will add certainty, and will assure double scrutiny 
of treaties that impair the powers of the several States. Scrutiny by the Senate 
will be had before the treaty becomes binding on us under international law, 
and scrutiny by the whole Congress before it becomes binding on us as domestic 
law. 
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It must be borne in mind that article I of the Constitution vests “all legisla- 
tive power” in Congress, and that it was never contemplated that the treaty 
power should be used to legislate generally in the areas reserved to the States, 
nor that executive agreements should be used for that purpose. 

Mr. Noel T. Dowling, who is Harlan F. Stone’s professor of constitutional law 
at Columbia University, has just issued a memorandum in which he endorses 
the concept of the Bricker amendment that treaties and executive agreements 
shall not become domestic law within the United States unless made so by act 
of Congress. (See main text and appendix B of this report.) 


APPENDIX D 


MEMORANDUM ON POWER OF CONGRESS TO REGULATE EXECUTIVE AGREEMENTS 


It is argued that the Bricker amendment in confirming the power of Congress 
to regulate executive agreements would hamstring the President in the day-to-day 
conduct of foreign relations. 

The Bricker amendment does not say that Congress must regulate or approve 
all executive agreements; it merely recognizes in Congress power to do so, which 
may, in fact, never be exercised ; if exercised, it must be assumed that Congress 
will exercise reasonable judgment for the welfare of the country, as it does in 
other cases. 

The Bricker amendment does not turn our foreign relations over to Congress. 
It does not require Congress to examine the multitude of executive agreements 
of a daily housekeeping character and to authorize them in advance or validate 
them afterward. 

No more unfounded claim has ever been made than that, with the Bricker 
amendment in effect, the Berlin airlift agreement could not have been made. The 
amendment does not require Congress to do anything; but merely confirms 
its power to pass laws with respect to executive agreements, if it chooses to do so. 

Under this power, Congress can only pass a statute regulating executive agree- 
ments, subject to the veto power of the President. In case of an improper 
regulatory statute, any President, if he is right, can unquestionably have his 
veto sustained by one-third of one House of Congress. On the other hand, if 
two-thirds of both Houses override the veto, the regulation must be presumed 
to be sound. There is thus a great restraint on Congress in any regulation of 
executive agreements, and there is no basis whatever for the charge that Congress 
will run the foreign relations of the country. In the last analysis, if the choice 
is between trust one-man government, and trusting two-thirds of both Houses, 
the choice must inevitably lie with the direct representatives of the people in 
Congress. The people have not forgotten the long range permanent commit- 
ments in the Teheran and Yalta agreements which Secretary Dulles said in the 
Senate hearings were illegal and should have been presented to the Senate as 
treaties (hearings, pp. 873, 874, 885). 

Many able lawyers and judges, including members of the Senate Judiciary 
Committee and Chief Judge John J. Parker, of the Fourth Circuit (hearings, 
pp. 711, 712), and Profsessor Emeritus Edward 8. Corwin (Congressional Record, 
January 27, 1954, p. 828) believe that Congress now has power to regulate 
executive agreements under the “necessary and proper” clause of the Constitu- 
tion, and that section 3 of the Bricker amendment is unnecessary (hearings, 
pp. 66-67, 1230-1231). That clause gives Congress the power to make “all laws 
necessary and proper” to carry into effect all powers vested by the Constitution 
“in the Government of the United States or any department or officer thereof,” 
including the President. This has been held by the Supreme Court in ex Parte 
Quirin (317 U. S. 1, 25-27, 28), and in the Steel Seizure case (343 U. S. 579 
(June 1952)), of recent memory. In the Quirin case, in a situation within the 
Commander in Chief area, the Court, expounding the “necessary and proper” 
clause, held that where there was an act of Congress on the subject, it was 
unnecessary to determine what might be the powers of the President in the 
absence of an act of Congress. In the Steel Seizure cases the Court held that 
under the “necessary and proper” clause, all legislative power was in Congress, 
and that Congress alone had the power to determine how the executive power, 
with respect to labor disputes should be exercised. The Court twice emphasized 
that the power to pass “necessary and proper” legislation extended to the Presi- 
dent of the United States as being an “officer of the United States” within the 





600 TREATIES AND EXECUTIVE AGREEMENTS 


meaning of that clause. And in his concurring opinion Mr. Justice Jackson 
pointed out that the Court had “intimated that the President might act in exter- 
nal affairs without congressional authority, but not that he might act contrary 
to an act of Congress.” . 

The President’s duty faithfully to execute the laws would certainly seem to 
extend to a law imposing reasonable regulations on the making of executive 
agreements and preventing any abuses in that practice. 

Under the Constitution, there is no ‘‘untouchable” area in which Congress 
eannot pass reasonable regulations, including the area of the Chief Executive, 
and particularly legislation to prevent abuses of power. 

The “necessary and proper’ clause received a classic exposition by Chief 
Justice Marshall in McCullough v. Maryland ((1819) 4 Wheat. 316, 425, et seq.). 
Even so Olympian an area as the original jurisdiction of the Supreme Court is 
not immune. The Judiciary Act of 1789, provided for the oath, the process and 
the sessions of the Supreme Court. (1 Stat. 76, 80, 983); Wayman vy. Southara 
(10 Wheat. 1 (1825)); Bank of U.S. v. Halstead (10 Wheat. 51 (1825)). And 
Congress has power, under the “necessary and proper” clause, to prescribe the 
procedure whereby the original jurisdiction of the Supreme Court may be 
exercised. Florida v. Georgia (14 How. 478, 492 (1854)). As pointed out in 
the Quirin case, supra, the Commander in Chief area is not immune from 
reasonable congressional regulations, except possibly “the command of the 
Armed Forces and the conduct of campaigns.” (Separate opinion of Chief 
Justice Chase, and Justices Wayne, Swayne, and Miller, in Ex parte Milligan 
(4 Wall. 2, 189 (1886) ). 

If Congress can prescribe the procedure for the exercise of the original juris- 
diction of the Supreme Court, it would seem axiomatic that Congress can 
prescribe “necessary and proper” laws for the making of executive agreements 
and preventing the abuse of the power ; and that if Congress passes an appropriate 
act regulating executive agreements, the President may not “act contrary to an 
act of Congress.” In view, however, of the doubt registered by some persons, 
it was deemed proper, as long as the treaty power was to be amended, to confirm 
the power of Congress to regulate such agreements at all events. Congress has 
already so widely exercised the power to authorize and regulate executive agree- 
ments, that it may be concluded that any doubt is so lacking in substance as to 
render the first sentence of section 3 unnecessary (hearings, p. 932). 


APPENDIX E 


EXECUTIVE AGREEMENTS 
The Pink case 

The absolute climax in holding foreign policy action superior to the United 
States Constitution and State laws was reached in United States v. Pink (315 
U.S. 203). It goes even further than Missouri v. Holland, because it holds if the 
subject matter is within the scope of the President’s foreign policy, the fifth 
amendment is overridden. 

The Bricker amendment as proposed is designed to reach the Pink case 
and would reach it in the part adopted by Senator George in his proposal. The 
Bricker amendment in its present form provides that neither treaties nor other 
international agreements shall become internal law in the United States without 
legislation. That is a separate principle from the much discussed “which clause” 
which limits the Congress to its constitutional powers apart from treaty. Sen- 
ator George accepts this principle as to executive agreements by providing that 
“an international agreement other than a treaty shall become effective as internal 
law in the United States only by act of Congress.” 

The rule of United States y. Pink (315 U. S. 203, 228) (Justices Jackson and 
Reed not participating, and Chief Justice Stone and Mr. Justice Roberts dissent- 
ing), is that an executive agreement made by the President alone, without the 
approval of the Senate, is, like a treaty, the supreme law of the land and over- 
rides the fifth amendment as well as the law of New York. This highly danger- 
ous rule concerning the effect upon the laws of the country of agreements lying 
in the files of the White House or of the State Department should be overcome 
by a constitutional amendment providing, at least, that executive agreements, 
as well as treaties, shall have no effect as domestic law within the United States 
unless implemented by legislation. Prof. Emeritus Edward §8. Corwin, of 
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I’rinceton, believes that the Pink case is a bad construction of the Constitution, 
und that it should be overcome by a constitutional amendment, if it cannot be 
done by statute. (Congressional Record, January 27, 1954, p. 828.) 

In the Pink case the majority of the Court said, “If the President had the 
power to determine the policy which was to govern the question of recognition, 
then the fifth amendment does not stand in the way of giving full force and 
effect to the Litvinov assignment.” 

This holding was criticized by Dr. Philip Jessup in 36 American Journal of 
International Law, 282 (1942) in the following language: 

“From the point of view of our constitutional law, the decision may well mark 
one of the most far reaching inreads upon the protection which it was supposed 
the tifth amendment accorded to private property.” 

Thus, under the Pink case, President Franklin D. Roosevelt, by his: letter of 
acceptance of the Litvinov assignment, set aside the fifth amendment as well as 
the law of New York. 

By the same reasoning, the President by executive agreement could perhaps 
set aside an act of Congress. The contrary has been held by the Circuit Court 
of Appeals for the Fourth Circuit in U.S. v. Capps (204 F. (2d) 655) (April 15, 
1953). The Supreme Court has held as to treaties and statutes that the one 
last in time controls; a treaty Can overcome a preexisting Federal statute, and, 
vice versa, a later Federal statute can overcome a prior treaty. Headmoney 
Cases (112 U. S. 590, 597-599), and numerous others. (Hearings, p. 1241.) 
Does the same rule apply as to acts of Congress and executive agreements, 
namely, that the one last in time is controlling? Whether the recent Capps case 
doctrine will ultimately prevail is, of course, not known. Certiorari has been 
zranted. 

While Missouri v. Holland involved the 10th amendment, the Pink case involved 
the fifth amendment. Certainly if the President can override the fifth amend- 
iment by an executive agreement, then surely it can then also be done by treaty. 
then where are the 10 amendments and all other constitutional provisions? 

And let it be remembered by those who rely on dicta in Missouri v. Holland 
that the “prohibitory words” of the fifth amendment did not protect in the Pink 
case. The Pink case goes much further than even Missouri v. Holland, because 
it holds that if the subject is within the foreign policy of the United States, an 
executive agreement, and by necessary inference a treaty, overrides the fifth 
amendment, and by the saine reasoning, every other amendment and the Con- 
stitution itself. Under the logic of the Pink case any treaty or executive agree- 
ment overrides the Constitution. In the Pink case the State law point and 
fifth amendment point were squarely raised and squarely decided. Note that 
the fifth amendment also includes grand jury, double jeopardy, and self-incerim- 
ination, which under the logic of the Pink case can be bargained away by execu- 
tive agreement or treaty. The same logic necessarily applies to the first 
amendment on freedom religion, speech, and press. 

At the 1953 Senate hearings (p. S28) Secretary Dulles, overlooking the Pink 
case, told the Senate that executive agreements not approved by the Senate as 
treaties “cannot constitutionally become law of the land” unless validated by 
Congress. His exact words were: “The danger to the Nation, however, from 
igreements not submitted to the Senate as treaties cannot be great because with- 
cut either Senate or congressional action, these agreements cannot constitution- 
ally become the law of the land.” But now that the State Department has been 
told about the Pink case (hearings, p. 1229) it refuses to agree even to the George 
portion of the Bricker amendment which would make the law exactly what 
Secretary Dulles erroneously said it was in April 1953. 

Facts in the Pink case.—In 1907 a private Russian insurance company estab- 
lished a branch in New York and deposited moneys with the State superintendent 
of insurance for the protection of claims of policyholders and creditors arising 
from transactions of the New York branch. In 1919 the Soviet Government na- 
tionalized all insurance and issued decrees confiscating all property of private 
Russian insurance companies Wherever situated and canceled all claims against 
these companies and all rights of their shareholders. 

In 1933 after President F. D. Roosevelt had recognized Soviet Russia, Mr. 
Litvinov, Foreign Affairs Commissar, wrote a letter to Mr. Roosevelt assig ing 
to the United States Government, among other things, all of the insurance moneys 
deposited by the private Russian company with the State of New York, for the 
purpose of enabling the United States to take possession of the New York fund 
and hold it for the settlement of Soviet-United States obligations. Mr. Roosevelt 
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wrote a letter accepting the assignment according to its terms. When the New 
York superintendent of insurance refused to turn over the money which he held 
for the protection of policyholders and creditors the United States Government 
in a suit entitled United States v. Pink sued him and the creditors and directors 
who claimed the fund. The defendant objected to the United States Govern- 
ment’s right to the fund on the grounds that under the law of New York they were 
entitled to the money, and that to take it away from them would violate the 
fifth amendment of the United States Constitution, providing that no person shall 
be deprived of property without due process of law. Notwithstanding the fact 
that the English courts had already in a series of decisions refused to recognize 
the Soviet confiscatory decrees as to property located in England, the United 
States Supreme Court held that the assignment, being a part of the foreign policy 
of the United States within the province of the President in connection with the 
recognition of Soviet Russia, should be given effect, and that the law of New 
York and the fifth amendment of the United States Constitution could not stand 
in the way. 


APPENDIX F 


MEMORANDUM CONCERNING THE DISSENTING OPINION OF CHIEF JUSTICE VINSON 
AND JUSTICES REED AND MINTON, IN THE STEEL SEIZURE CASE 


On Wednesday, February 3 (Congressional Record, p. 1163), Senator Hayden 
made a strong attack on Mr. Frank KE. Holman, of Seatle, Dr. Clarence E. Manion, 
ex-dean of law, University of Notre Dame, and Ray Murphy, past commander of 
the American Legion, for allegedly misrepresenting the legal effect of the dis- 
senting opinion of Chief Justice Vinson and Justices Reed and Minton in the 
Steel Case (3438 U. S. 479). 

This criticism directed against Mr. Holman and others, which was first made 
by Attorney General Brownell in the 1953 Senate Hearings on Treaties and 
Executive Agreements (pp. 926-927), was answered 4 days later on page 1239 of 
those hearings in the following language: 

“The distinguished Attorney General on page 37 puts a. different construction 
on the dissenting opinion of the Chief Justice and two other judges in the Steel 
Seizure cases. The Attorney General contends that while the United Nations 
Charter and the NATO treaty were mentioned as part of the context in which 
the seizure question arose, the Chief Justice did not derive his view of the 
constitutional power of the President to seizure the steel plants from these trea- 
ties, but that the Chief Justice expressly predicated his opinion upon the 
proposition that ‘the President has the duty to execute the foregoing legislative 
programs. The Attorney General did not notice that the legislative programs 
to which the Chief Justice referred he had earlier described as arising in sub- 
stantial part as implementing legislation under the treaties referred to. The 
purpose of the seizure of the steel mills was purportedly to further the United 
Nations ‘police action’ in Korea. Congress passed the Mutual Security Act 
to carry out the concepts of mutual assistance among the nations for defense. 
Under the United Nations Charter and also under NATO, the seizure of the stee! 
mills was, therefore, to carry out in part, at least the legislative program of 
the Mutual Security Act which was passed in implementation of the treaties 
referred to. The Chief Justice comes out with the conclusion that the President’s 
seizure of the steel mills was justifiable as faithfully executing the legislative 
program having its origin in these treaties. I respectfully suggest, therefore, 
that the Attorney General’s analysis of what he considers properly inferable 
will not actually stand up. Two more members of the Court could have made 
that view the law and I need hardly suggest that a President greedy for such 
powers (not including the present incumbent, even by the faintest inference) 
might have the opporunity to reconstitute the Court with men who believe in 
the expansion of executive power and can find a form of judicial words to 
sustain it.” 

Going now to the dissenting opinion of Chief Justice Vinson itself, we find that 
he first considers “the context in which those powers were exercised” (p. 667). 
Then the Chief Justice says, among other things, the following: 

“Accepting in full measure its responsibility in the world community, the United 
States was instrumental in securing adoption of the United Nations Charter, 
approved by the Senate by a vote of 89 to 2. The first purpose of the United 
Nations is to ‘maintain international peace and security, and to that end; to 
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take effective collective measures for the prevention and removal of threats to 
the peace, and for the suppression of acts of aggression or other breaches of 
the peace * * *° Jn 1950, when the United Nations called upon member nations 
‘to render every assistance’ to repel aggression in Korea, the United States fur- 
nished its vigorous support. For almost 2 full years, our Armed Forces have 
been fighting in Korea, suffering casualties of over 108,000 men. Hostilities 
have not abated. The ‘determination of the United Nations to continue its 
action in Korea to meet the aggression’ has been reaffirmed. Congressional 
support of the action in Korea has been manifested by provisions for increased 
military manpower and equipment and for economic stabilization, as hereinafter 
described. * * * 

“In 1949, the Senate approved the North Atlantic Treaty under which each 
member nation agrees that an armed attack against one is an armed attack 
against all. Congress immediately implemented the North Atlantic Treaty by 
authorizing military assistance to nations dedicated to the principles of mutual 
security under the United Nations Charter. The concept of mutual security 
recently has been extended by treaty to friends in the Pacific. 

“Our treaties represent not merely legal obligations but show congressional 
recognition that mutual security for the free world is the best security against 
the threat of aggression on a global scale. The need for mutual security is shown 
by the very size of the Armed Forces outside the free world. Defendant’s brief 
informs us that the Soviet Union maintains the largest air force in the world 
and maintains ground forces much larger than those presently available to 
the United States and the countries joined with us in mutual security arrange- 
ments. Constant international tensions are cited to demonstrate how precarious 
is the peace. 

“Even this brief review of our responsibilities in the world community discloses 
the enormity of our undertaking. Success of these measures may, as has often 
been observed, dramatically influence the lives of many generations of the world’s 
peoples yet unborn. Alert to our own responsibilities, which coincide with our 
own self-preservation through mutual security, Congress has enacted a large 
body of implementing legislation. As an illustration of the magnitude of the 
‘overall program,’ Congress has appropriated $130 billion for our own defense and 
for military assistance to our allies since the June 1950 attack in Korea. * * * 

“In the Mutual Security Act of 1951 Congress authorized ‘military, economic, 
and technical assistance to friendly countries to strengthen the mutual security 
and individual and collective defenses of the free world. * * *’ Over $514 billion 
were appropriated for military assistance for fiscal year 1952, the bulk of that 
amount to be devoted to purchase of military equipment. A request for over 
$7 billion for the same purpose for fiscal year 1953 is currently pending in 
Congress. In addition to direct shipment of military equipment to nations of 
the free world, defense production in those countries relies upon shipment of 
machine tools and allocation of steel tonnage from the United States. 

“Congress also directed the President to build up our own defenses. * * * 

“The President has the duty to execute the foregoing legislative programs. 
Their successful execution depends upon continued production of steel and 
stabilized prices for steel. * * *” 

Attention is also directed to some of the recitals in the President’s Executive 
order (p. 673) : “To fulfill our responsibilities in the efforts being made through- 
out the United Nations and otherwise to bring about a lasting peace; and 

“Whereas American fighting men and fighting men of other nations of the 
United Nations are now engaged in deadly combat with the forces of aggression 
in Korea, and forces of the United States are stationed elsewhere overseas for 
the purpose of participating in the defense of the Atlantic Community against 
aggression. * * *” 

It certainly seems clear from the foregoing that the legislative programs which 
the President thought he was faithfully executing were the treaties and the 
implementing legislation under the treaties referred to for the purpose of carry- 
ing out the objectives of those treaties. Since the foundation of these legislative 
programs is the United Nations Charter, followed by the North Atlantic Treaty. 
it seems clearly inferable that the Chief Justice found the President’s alleged 
power to rest at least in part on those treaties. 

The Chief Justice at various times spoke of the President’s “power under the 
Constitution” and his “duty under the Constitution” to take care that the laws 
be faithfully executed. But we must remember that treaties are made under the 
Constitution, and that treaties are the supreme law of the land, just like statutes, 
and that the President has the duty faithfully to execute all of them, both 
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treaties and implementing statutes, insofar as they fall within the executive 
domain. 

Chief Justice Vinson makes this unmistakably clear by listing (p. 681) among 
the constitutional powers of the President the power to make treaties with the 
advice and consent of the Senate. 

Then the Chief Justice absolutely nails down his point (pp. 683-685) by point- 
ing out specifically that the President has the duty faithfully to execute treaties 
even in the absence of congressional legislation. Chief Justice Vinson (p. 684) 
quotes John Marshall, while a Member of the House of Representatives, as 
follows: 

“The treaty, which is a law, enjoins the performance of a particular object. 
The person who is to perform this object is marked out by the Constitution, since 
the person is named who conducts the foreign intercourse, and is to take care 
that the laws be faithfully executed. The means by which it is to be performed, 
the force of the Nation, are in the hands of this person. Ought not this person 
to perform the object, although the particular mode of using the means has not 
been prescribed? Congress unquestionably may prescribe the mode and Con- 
gress may devolve on others the whole execution of the contract; but till this 
be done, it seems the duty of the executive department to execute the contract 
by any means it possesses.” [Italic supplied. ] 

And then Chief Justice Vinson says (p. 685): “Almost a century later this 
Court had occasion to give its express approval to ‘the masterly and conclusive 
argument of John Marshall.’” (Fong Yue Ting v. United States (149 U. 8. 698, 
714 (1893) ).) 

He thus rests his dissent in substantial part squarely on the duty of the Presi- 
dent to faithfully execute treaties, even when Congress has not acted. His 
theory was that if there was no applicable legislation by which President Truman 
was bound, still under the constitutional duty to “take care that the laws be 
faithfully executed” he had the duty faithfully to execute the United Nations 
Charter and the NATO Treaty, even if there was no pertinent binding congres- 
sional legislation. 

It is certainly a fair and completely tenable deduction, in the light of his state- 
ment of “the context in which those powers were exercised” and his emphasis 
on the treaties and the implementing legislation under those treaties, which the 
President was seeking faithfully to execute, and his further emphasis on the 
duty of the President to execute treaties even in the absence of congressional 
legislation, that the Chief Justice finds the claimed extraordinary power to 
rest in substantial part upon the treaties referred to; and that the commit- 
ments of these treaties as the supreme law of the land follows by the “large 
body of implementing legislation,” were the source of, and justification for, 
his seizing the steel mills, in order “to fulfill our responsibilities in the efforts 
being made throughout the United Nations and otherwise to bring about the 
lasting peace.” 

Mr. Brownell in his testimony before the Senate Judiciary Committee (Record 
of Hearings, p. 926) made no reference to Chief Justice Vinson's statement that 
“the large body of implementing legislation” was enacted in pursuance of those 
treaties, which are also the supreme law of the land, required to be faithfully 
executed, nor to Chief Justice Vinson’s statement that the President has the duty 
faithfully to execute treaties, even where there is no applicable implementing 
legislation. 

The fact is that Senator Hayden, without apparently realizing it, in his own 
argument supports the position of Mr. Frank Holman, Dean Clarence E. Manion, 
and Mr. Ray Murphy. On page 1164 of the Congressional Record for February 
3, Senator Hayden says: 

“I promised the Chief Justice that I would read the dissenting opinion and 
found when I did so that he, Mr. Justice Reed, and Mr. Justice Minton had agreed 
upon a statement which cited certain United States statutes to show that by 
way of resisting worldwide Communist aggression congressional approval had 
been given to definite national policies in the following seven instances: 

“First. The United Nations Charter. 

“Second. The Truman plan for assistance to Greece and Turkey. 

“Third. The Marshall plan for economic aid to Western Europe. 

“Fourth. The North Atlantic Treaty. 

“Fifth. Appropriations for military assistance to nations dedicated to the prin- 
ciples of mutual security. 

“Sixth. Authority to draft men into the Armed Forces. 

“Seventh. The Defense Production Act of 1950. 
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“The dissenting opinion states: 

“The President has the duty to execute the foregoing legislative programs. 
Their successful execution depends upon the continued production of steel and 
stabilized prices of steel.’ ” 

Under the doctrine of Missouri v. Holland legislative programs may have their 
roots in treaties wholly apart from other provisions of the Constitution; and 
Chief Justice Vinson specifically relates the “large body of implementing legisla- 
tion” to the UN and NATO treaties and emphasizes the duty of the President 
to execute treaties, even where implementing legislation does not exist or is not 
directly applicable. 

Thus, Senator Hayden's own statement shows that the President thought he 
was faithfully executing the laws of the land embodying both treaties and imple- 
menting statutes, commencing with the United Nations Charter. 

The criticisms made by Senator Hayden of three distinguished American 
citizens are without foundation. 

To bolster his position, Senator Hayden put into the Record a letter dated 
January 29, 1954, from the Honorable John W. Davis, of New York City, to the 
Honorable A. Willis Robertson, Senator from Virginia. 

Mr. John W. Davis, in that letter, says that he is entirely in agreement with 
Attorney Brownell’s testimony before the Senate Judiciary Committee in the 
1953 hearings. Mr. Davis overlooks, just as Mr. Brownell did, the real char- 
acter of the legislative programs which the President thought he was faithfully 
executing in seizing the steel mills. Mr. Davis overlooked the answer to Mr. 
Brownell which was also in the Record (p. 1239) and which, if he had studied it, 
would, it seems certain, have convinced him that the inference drawn by Messrs. 
Holman, Manion, and Murphy is fairly and honestly sustainable. 

In regard to quoting an oral conversation with the distinguished Chief Justice, 
now deceased, as Senator Hayden does, one need only say that the late Chief 
Justice’s written opinion speaks for itself. 

Many distinguished judges have said that words must be held to mean what 
they would reasonably be understood to mean to a person of intelligence and 
understanding, and not in a different sense that the user of the words may have 
privately intended, especially when that private intent is not expressed until the 
words have come under fire. One reading or any number of readings of Chief 
Justice Vinson’s dissenting opinion cannot but leave the firm impression that he 
predicated the power to seize the steel mills on his duty faithfully to execute the 
laws of the land comprised of treaties and of statutes implementing those trea- 
ties, or under the treaties above, if no act of Congress was applicable. At any 
rate, that interpretation of the dissenting opinion (and lawyers sometimes differ 
as to the interpretation of court opinions just as they do of statutes) is at least 
as tenable (we think considerably more so) as any contrary one. Even if it be 
conceded that there is room for a difference of opinion as to the meaning of Judge 
Vinson’s dissent, there is in the decision ample justification for individuals who 
construe that opinion to derive the President's alleged seizure power as arising 
from the treaties and the implementing legislation enacted pursuant to the trea- 
ties, or from the treaties alone, in the absence of applicable congressional 
legislation. 

The same construction of Chief Justice Vinson’s dissenting opinion is made 
by the National Association of Attorneys General, which, in December 1952, 
adopted a resolution supporting an amendment which would subordinate treaties 
to the Constitution and inhibit their internal effect, except by congressional 
legislation. The fourth recital in the resolution of the National Association of 
Attorneys General (19538 hearings, p. 696) is as follows: 

“Whereas adherence to this new concept of international relations and obli- 
gations of national states, directly affecting private persons and property even 
When not expressly required by treaty terms, has reached such a level of judicial 
acceptance as to be incorporated in a dissenting opinion of the Supreme Court of 
these United States wherein the general military obligations of the United States 
under the terms of the United Nations Charter and conventions and the North 
Atlantic Treaty were advanced as justification for the seizure of private property 
by the National Government and might equally well be advanced as a justification 
for invasion of the traditional liberties of our citizenry.” 

Senator Dirksen drew the same conclusion from Chief Justice Vinson’s dis- 
sent. (Congressional Record, Feb. 1, 1954, p. 102.) 

That this is a fair and reasonable position is further shown by the remarks 
of Senator Ferguson made in the Record tor the next day, on Thursday, Febru- 
ary 4, as follows (pp. 1244-1245) : 
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“Morecver, in his opinion sustaining the seizure, Chief Justice Vinson main- 
tained that the President was wholly justified by the treaty obligations under 
the United Nations Charter. He seemed to suggest that those obligations en- 
titled the President to govern by decree, paying no more attention to Congress, 
in effect, than a dictator would. 

“Let me read what Justice Vinson said: 

““The Executive may act upon things and upon men in many relations which 
have not, though they might have, been actually regulated by Congress.’ 

“The fifth amendment to the Constitution says flatly that no person shall be 
deprived of life, liberty, or property without due process of law. In the Steel 
ease the Chief Justice, as I have indicated, strongly intimated that a treaty can 
nullify the due-process clause. In effect, the Pink case said the same thing—that 
the due-process clause did not apply to international agreements. This conflict, 
which in the Steel case was provisionally decided upon the theory of government 
by executive decree, is clearly inherent in our United Nations membership, and 
may again be precipitated by any President at any time. Americans are prone 
to consider the steel industry of the United States in the same situation as the 
steel industry of Great Britain, which can be taken over and socialized, and then 
returned. I think it is always well to look at dissenting opinions, because they 
may eventually become the law.” 


The Government's brief in the steel seizure case 


That Judge Vinson’s decision is properly interpreted to derive the seizure 
power at Jeast in part from treaties is further confirmed by an examination of 
the Government’s brief which is reprinted in the 1953 Senate hearings on trea- 
ties and executive agreements, pages 431-483. 

The Solicitor General, Mr. Perlman (hearings, p. 474), has a caption reading 
“The Extensive System of Laws Providing for National Security, Which the 
President is Obligated to Enforce, Justified the Taking.” Mr. Perlman says (p. 
475) : 

“In the present case, we submit, there was no less clear an implication of 
power to seize the steel companies from an array of statutes and treaties which 
commit the Nation by law to a program of self-preservation which could not fail 
to suffer from a loss of steel production.” 

He further says on the same page: 

“In the circumstances, with the great need for continuous steel production un- 
disputed, his action was sustained by the extensive system of laws, both statutes 
and treaties, protecting and providing for the national security at this critical 
time.” 

On the preceding page (p. 474) Mr. Perlman had said: 

“We have noted the comprehensive schemes of statutes and treaties in which 
the United States has by law pledged enormous portions of its human and ma- 
terial resources to cope with the continuing international crisis which, if it is 
not quite ‘war’ on a full modern scale, is surely not peace. Viewed in terms 
of their total purpose, these laws made it clear that Congress has committed 
this Nation to a full-scale and increasing national-defense program in which 
the critical production of steel must not be permitted to cease. This necessity 
for steel in order to carry out the will of Congress calls into play, not only the 
President’s constitutional duty to ‘take care that the laws (treaties as well as 
statutes, In re Neagle, 135 U. S. 1, 64) be faithfully executed,’ but the whole 
array of the President’s constitutional powers and responsibilities. See pages 
95-101, supra. * * * 

“For Congress has made it clear that its overriding concern at this juncture 
in our history is the preservation of our national security, and the statutes and 
treaties designed for this purpose leave no doubt as to the President’s duty.” 

Earlier in the brief (p. 440) Mr. Perlman said: 

“The seizure of the steel mills for this stated purpose was in discharge of the 
President’s duty to take care that the laws be faithfully executed—the laws in 
this case being a comprehensive scheme of statutes and treaties establishing and 
implementing the national policy to deter and repel aggression. Such seizure 
was also necessary to the effective discharge of the President’s responsibilities 
as Commander in Chief of the Armed Forces and as the representative of the 
Nation in foreign affairs.” 

And on page 441 he said: 

“Congress has implemented the North Atlantic Treaty with the Mutual De- 
fense Assistance Act of 1949, 63 Stat. 714, in which the Congress declared: 

“«* * * that the efforts of the United States and other countries to promote 
peace and security in furtherance of the purposes of the Charter of the United 
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Nations require additional measures of support based upon the principle of con- 
tinuous and effective self-help and mutual aid. * * *” 

And on page 442 he said: 

“In fulfillment of the North Atlantic Treaty and the other security pacts to 
which the United States is a party, and the implementing acts of Congress, the 
United States has made many agreements with its allies which call for Amer- 
ican economic and military aid to assist those countries to participate in effec- 
tive mutual security arrangements to deter or repel aggression. 

“More immediately, we must continue to produce and deliver military sup- 
plies to the United Nations forces in Korea who have been fighting Soviet 
aggression for 2 years, and to the NATO forces in Europe who must maintain 
a constant state of readiness against potential aggression.” 

And on page 445 he said: 

“We have shown that uninterrupted production of steel is absolutely essen- 
tial if the President is to insure the safety and efficiency of American troops 
in Korea and elsewhere and if he is to fulfill our commitments to our allies. 
He seized the steel mills to carry out those objectives.” 

It is thus perfectly apparent that Mr. Perlman, the Solicitor General, tried to 
persuade the Court that the power to seize the steel mills was derived by impli- 
eation “from an array of statutes and treaties which commit the Nation by law 
to a program of self-preservation which could not fail to suffer from a loss 
of steel production.” It is also perfectly apparent from the reading of Chief 
Justice Vinson’s dissenting opinion that the Chief Justice accepted the Solicitor 
General’s argument in full. 

When Mr. Perlman testified in the hearings on treaties and executive agree- 
ments on March 4, 1953 (p: 412) that he did not construe the Chief Justice’s 
opinion as deriving the power from the United Nations and NATO treaties, he 
had apparently forgotten the brief and the oral argument which he had pre- 
sented in the Supreme Court almost a year before. 


AMERICAN Bar ASSOCIATION REPORT OF STANDING COMMITTEE ON PEACE AND Law, 
Aveust 1, 1954, (Pp. 4-9 anv 13-16) 


“Treaty law can override the Constitution * * * Treaties, for example, can 
take powers away from the Congress and give them to the President; they can 
take powers from the States and give them to the Federal Government or to some 
international body, and they can cut across the rights given the people by the 
constitutional Bill of Rights.”—John Foster Dulles, before regional meeting, 
American Bar Association, Louisville, Ky., April 12, 1952. 


“The United States has two treaties that I referred to: One is the so-called 
Rio Treaty of Reciprocal Assistance which contains the provision that an attack 
upon one is the same as an attack upon all; that same provision is found in the 
North Atlantic Treaty. In my opinion—whatever it is worth as a lawyer, and 
as one who was in the Senate when the North Atlantic Treaty was adopted— 
I believe that that authorizes, is a consent in advance to, the President reacting 
against an attack upon one of our allies named in those treaties in the same way 
that he would be authorized to react in the event of an attack upon the United 
States itself. I repeat, however, that the fact that the President has that con- 
stitutional authority as the result of those treaties in my opinion does not neces- 
sarily mean that he would use it. He would use his discretion, I think, as to 
Whether or not to react instantly, or whether to get either a formal declaration 
of war by the Congress, or whether to have consultations which satisfied himself 
that that was the will of the Congress. That would be discretionary with the 


President.”—John Foster Dulles, in press conference, March 16, 1954 (New York 
Times, March 17, 1954). 


“The history of liberty is a history of the limitation of governmental power, 
not the increase of it.”—-Woodrow Wilson. 


“In question of power, let no more be said of confidence in man, but bind him 
down from mischief by the chains of the Constitution.”—John W. Davis, quoting 
Thomas Jefferson in the argument in the Stee] Seizure Cases (343 U. 8S. 579). 
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TREATIES AND EXECUTIVE AGREEMENTS 


In its March 1, 1954 report, your committee acquainted the house of delegates 
in detail with the action taken by the United States Senate in February with 
respect to the Bricker constitutional amendment relating to treaties and executive 
agreements. The proposed amendment as revised by the majority of the Senate 
Judiciary Committee embodied principles which the house of delegates had recom- 
mended to Congress for consideration. The Judiciary Committee version of the 
Bricker amendment, which was supported by a printed Judiciary Committee 
report dated June 15, 1953, and subsequent floor amendments are set forth in our 
March 1, 1954, report. 

Notwithstanding vigorous opposition by the Eisenhower administration, Sen- 
ator John W. Bricker’s text, revised as set forth in our March 1, 1954, report, lost 
by a record vote of 52 to 40, which action was insuflicient to satisfy the constitu- 
tional requirement of a two-thirds vote of the Senators present. Senator George's 
version of the amendment carried by a vote of 60 to 31, failing by one vote ‘only 
lo carry by the necessary constitutional two-thirds of the Senators present. 

It appears most significant that when the text was being formulated for final 
vote in the Senate two sections approved by Senators Bricker, George, and the 
adininistration passed by much more than a two-thirds vote, thus showing that it 
was recognized that some form of amendment is desirable. 

While the proposed amendment was thus lost in the Senate during the current 
session of the 88d Congress, the movement for an adequate amendment to protect 
the American people from the untoward effects of treaty law and from abuse of 
power in making executive agreements, is by no means dead and appears to have 
increasing public support by reason of events which have transpired since the 
great constitutional debate in the United States Senate and the Senate vote in 
February. 

Senator John W. Bricker, of Ohio, who has spearheaded the movement in the 
United States Senate for a constitutional amendment respecting treaties and 
executive agreements, in recognition of the great need of continuing the fight for 
an appropriate constitutional amendment, in the closing days of the 838d Congress, 
on August 5, 1954, introduced in the Senate Senate Joint Resolution 181 reading 
(with omission of formal parts) as follows: 

“Section 1. A provision of a treaty or other international agreement which 
conflicts with this Constitution, or which is not made in pursuance thereof, shall 
not be supreme law of the land nor be of any force or effect. 

Sec. 2. A treaty or other international agreement shall become effective as 
internal law in the United States only through legislation valid in the absence of 
international agreement. 

“Src. 3. On the questions of advising and consenting to the ratification of a 
treaty, the vote shall be determined by yeas and nays, and the names of the 
persons voting for and against, shall be entered on the Journal of the Senate.” 

The foregoing text just proposed by Senator Bricker follows the substance of 
the Bricker amendment as revised and recommended by the majority of the 
Senate Judiciary Committee, and embodies principles recommended by the house 
of delegates to the Congress for consideration. 

Section 3 of the Senate Judiciary Committee text of June 1953 reads as follows: 

“Sec. 3. Congress shall have power to regulate all executive and other agree- 
ments with any foreign power or international organization. All such agree- 
ments shall be subject to the limitations imposed on treaties by this article.” 

By way of shortening the Senate Judiciary Committee text, Senator Bricker 
has omitted Section 3, for the reason that sections 1 and 2 of the Judiciary Com- 
mittee text were revised to include executive agreements, as well as treaties. 
Moreover, the concept that “Congress shall have power to regulate all executive 
and other agreements” was omitted for the reason that it is believed that Con- 
gress now has the power to regulate executive agreements in both their interna- 
tional and domestic aspects under the “necessary and proper” clause of Article I 
of the United States Constitution. 

This is the view of your committee. It is also the view of Chief Justice John 
J. Parker of the United States Court of Appeals for the Fourth Circuit, who has 
tuken a public position against the Bricker amendment (1953 Senate hearings on 
treaties and executive agreements, pp. 711-712). It is also the view of Prof. 
Edward S. Corwin of Princeton University, who has headed a national com- 
mittee opposing a constitutional amendment (Congressional Record, Jan. 27, 1954, 
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p. 828). Attorney General Brownell has acknowledged that the Congress has in 
the past exercised its right to regulate the making of executive agreements (1953 
hearings, p. 932). This point was covered in the reports of the committee on 
peace and law dated September 1, 1952, pages 12-13 and March 1, 1954, pages 22-— 


24, and also in the 1953 hearings on treaties and executive agreements before the 
United States Senate Judiciary Committee (p. 1230). 

At the time of introducing, in August 1954, his new resolution, Senate Joint 
Resolution 181, Senator Bricker among other things made certain remarks as 
follows (Congressional Record, Aug. 5, 1954, pp. 12805-12808) : 

7. * The fight for protection against treaty law has only just begun. This 
fight to prevent the sovereignty and the Constitution of the United States from 
being undermined by treaties and executive agreements will be carried on in 
every election, in every organization, and in every Congress until it is settled 
to the satisfaction of the overwhelming majority of the American people. That 
majority would rather live without fear under a government of contsitutional 
restraint than live in jeopardy under a government of men. 

“This revised treaty-control amendment is not introduced with any expectation 
of action in this Congress. My purpose is to facilitate the educational and 
political activity of patriotic Americans in the months ahead. They are handi- 
capped in such work today because the text of the original amendment was 
modified three times following its introduction as Senate Joint Resolution 1 on 
January 7, 1953. In my judgment, the new text embodies the best features of all 
the proposals that have been considered by the Senate. I intend to reintroduce 
this amendment on the first day of the 84th Congress.” 

In the course of his explanatory remarks Senator Bricker pointed to four 
new events that occcurred since the Senate vote in February 1954 that, in his 
judgment, make an adequate constitutional amendment respecting treaties and 
executive agreements more imperative than ever. 

The first of these events is the action of the Human Rights Commission of the 
United Nations on March 3, 1954, after 400 meetings held over 5 years, in 
voting, over objections by the United States and Turkey, to shelve indefinitely 
any further work on a provision for the proposed International Covenant on 
Human Rights recognizing the right to own property and to have it protected 
from arbitrary deprivation by government. In this connection Senator Bricker 
quoted from the statement of Dr. Charles Malik of Lebanon, who was chair- 
mun of the Human Rights Commission at its eighth session in 1952 (United 
Nations Bulletin, Sept. 1, 1952, pp. 251-253) : 

“IT think a study of our proceedings will reveal that the amendments we 
adopted to the old texts under examination responded for the most part more 
to Soviet than to Western promptings. For the second year an unsuccessful 
attempt was made to include an article on the right to own property * * * The 
concept of property and its ownership is at the heart of the great ideological 
contliet of the present day. It was not only the Communist representatives who 
riddled this concept with questions and doubts, a goodly portion of the non- 
Communist world had itself succumbed to these doubts. A study of this par- 
ticular debate will reveal the extent to which the non-Communist world has 
been communistically softened or frightened. It seems incredible that in these 
econémic matters, which reflect indeed much more than mere economic diver- 
gencies, the Western World is so divided itself as to be incapable of presenting 
a common front against communism.” 

The second event referred to was the statement by Secretary of State John 
Foster Dulles on March 16, 1954 (New York Times, Mar. 17, 1954) that the 
President can now wage war without a declaration by Congress in the event of 
an attack on one of our treaty allies in Europe or South America, thus reaffirm- 
ing the position taken by him before the American Bar Association at Louisville 
on April 12, 1952, that a treaty can take powers from Congress and confer them 
on the President. 

The third recent event is the disclosure on April 5, 1954, by Mr. Winston 
Churchill on the floor of the House of Commons of the secret executive agree- 
ment between him and Mr. Franklin D. Roosevelt, which gave Britain a veto 
over our diplomatic and military policies so far as the use of atomic weapons 
is concerned—an executive agreement without precedent, involving an inter- 
national commitment of the gravest character affecting national safety. 

The agreement pledged that the United States and Great Britain would never 
use the A-bomb against each other, never use it against a third power without 
each other’s consent, never divulge atomic secrets to third powers without such 
consent, and provided that peacetime atomic advantages would be dealt with 


















610 TREATIES AND EXECUTIVE AGREEMENTS 






“in terms to be specified by the President of the United States to the Prime 
Minister of Great Britain.’”’ Mr. Churchill announced in the House of Com- 
mons that he had personally written out this agreement in Quebec in 1943, and 
that President Eisenhower had now consented to its being made public, although 
he had refused to do so at an earlier date. The White House announced that 
this secret agreement was no longer in effect, having been abrogated by the 
McMahon Act and the United States-British agreement of 1948. (New York 
Times, April 6, 1954, which also sets out the full text of the Roosevelt-Churchill 
Atomic Energy Agreement of 1943.) 

On April 18, 1954, the columnist Raymond Tucker had this to say in the 
Sunday papers carrying his column: 

“The furious storm in the American Congress and British House of Commons 
over the ultrasecret Roosevelt-Churchill Atomic Agreement has renewed and 
reinforced demand for the Bricker and George amendments to the Constitution. 
That proposal, which was defeated by a single vote in the Senate would outlaw 
personal and private diplomacy involving the destinies of peoples and nations.” 

Fourth. Senator Bricker said that the current debate on United States charter 
revision has revealed a determined effort on the part of influential persons and 
organizations to impair the sovereignty of the United States at the charter 
revision conference by some form of world government. 


Excerpts from Senator Bricker’s comments are set forth in appendix A of 
this report. 


APPENDIX A 


Excerpt From REMARKS OF SENATOR JOHN W. BRICKER OF OHIO ON AvGusT 5, 
1954, aT THE TIME OF INTRODUCING SENATE JOINT RESOLUTION 181 


(Congressional Record, Aug. 5, 1954, pp. 12807-12808) 


Since the defeat of Senate Joint Resolution 1 in the United States Senate, 
four important new developments have strengthened the position of the propon- 
ents of the amendment. 

First. The United Nations Human Rights Commission has refused to insert 
a provision in the Human Rights Covenants recognizing the right to own prop- 
erty and to have it protected against arbitrary interference by government. 

Second. Mr. Dulles announced on March 16, 1954, that the President can now 
wage war without a declaration by Congress in the event of attack on one of 
our treaty allies in Europe or South America, thus reaffirming his Louisville 
speech of April 1952 before the American Bar Association that a treaty can 
take powers from Congress and confer them on the President. 

Third. Sir Winston Churchill disclosed on the floor of the House of Commons 
in April 1954 the terms of the secret executive agreement of President Roosevelt 
and Prime Minister Churchill relating to the use of atomic weapons and peace- 
time application of atomic energy. 

Fourth. The current debate on the subject of United Nations Charter revision 
has revealed a determined effort on the part of influential persons and organiza- 
tions to scuttle the sovereignty of the United States at the proposed U. N. Charter 
Revision Conference in 1956 in favor of some form of limited or full world 
government. In hearings before the Wiley subcommittee on U. N. Charter 
revision, many world-government enthusiasts have made it clear that they seek 
to transform the United Nations from an organization of sovereign states into 
a superstate either by treaty or by executive agreement, or if that is not feasible, 
by the even more dangerous process of informal charter amendment, that is, by 
far-fetched interpretation or by unwarranted usurpation of power. 

Indicative of the philosophy dominating the United Nations Commission on 
Human Rights is the fact that after holding over 400 meetings, the Commis- 
sion has refused to approve for the so-called draft of the so-called International 
Covenant on Human Rights, a provision recognizing the right to own private 
property and to be secure in its enjoyment against the arbitrary seizure by 
government. This discloses the extent to which the Human Rights Commission 
is controlled by Communists and Socialists. 

On March 8, 1954, over United States and Turkish objections, the 18-nation 


Human Rights Commission voted to shelve indefinitely all discussion of property 
rights. 
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The Chairman of the United Nations Human Rights Commission at the eighth 
session, Dr. Charles Malik, of Lebanon, had this to say of the Socialist and 
Communist influences dominating its work: 

“I think a study of our proceedings will reveal that the amendments we adopted 
to the old texts under examination responded for the most part more to Soviet 
than to Western promptings. For the second year an unsuccessful attempt was 
made to include an article on the right to own property. * * * The concept of 
property and its ownership is at the heart of the great ideological conflict of the 
present day. It was not only the Communist representatives who riddled this 
concept with questions and doubts, a goodly portion of the non-Communist world 
had itself succumbed to these doubts. A study of this particular debate will 
reveal the extent to which the non-Communist world has been communistically 
softened or frightened. It seems incredible that in these economic matters, 
which refiect indeed much more than mere economic divergencies, the Western 
World is so divided itself as to be incapable of presenting a common front against 
communism.” 

On March 16 Secretary of State Dulles asserted that in his opinion President 
Kisenhower had authority, without consulting Congress, to wage war in Europe 
or South America in the event any of our treaty allies under the North Atlantic 
Treaty and the Rio de Janeiro Treaty were attacked. At a press conference 
that day the following questions were directed to Mr. Dulles and the following 
answers given by him—New York Times, March 17, 1954: 

“Question. Sir, does the fact that the Senate of the United States has ratified 
the North Atlantic Alliance mean in the event of an attack on an ally we could, 
within constitutional procedures, retaliate against the attack without action in 
the Congress? 

“Answer. This is a matter which, as you know, was debated very thoroughly 
in the Congress and in the Senate; at the time that treaty was ratified I was in 
the Senate; it is my opinion that the provisions of the treaty, which state that 
an attack upon one of the allies is the same as an attack upon all—or in other 
words that an attack upon one of our allies is the same as an attack upon the 
United States—and that is also, I may say, in the Rio pact—that gives the Presi- 
dent of the United States the same authority to react as he would have if the 
United States were attacked. 

“Question. Thank you, sir. 

“Answer. Whether he would use that authority in every case is a matter for 
his discretion. In my opinion he has it. 

“Question. He has the right? 

“Answer. In my opinion he has the right. 

+ x * * * * * 

“Question. Mr. Secretary, if I may go back to one point of yours, you said 
that in Europe the President had the same authority under the NATO and Rio 
treaties to retaliate as if the United States was attacked. Well, last Wednesday 
he seemed to give a pledge that he would not use that because he said that there 
would be no involvement in war without congressional approval. 


“Answer. But if the Senate has given approval in advance, that is a different 
matter. 


& * * o * * 

“Question. Mr. Secretary, in order to clarify something in my own mind at 
least, is it your understanding that the President’s right to order instant retalia- 
tion applies only in the case of an attack either on the United States or another 
North Atlantic Treaty power because of the understanding that Congress has 
given? 

“Answer. The United States has two treaties that I referred to: One is the 
so-called Rio Treaty of Reciprocal Assistance, which contains the provision that 
an attack upon one is the same as an attack upon all; that same provision is 
found in the North Atlantic Treaty. In my opinion—whatever it is worth as a 
lawyer, and as one who was in the Senate when the North Atlantic Treaty was 
adopted—I believe that that authorizes, is a consent in advance to, the President 
reacting against an attack upon one of our allies named in those treaties in 
the same way that he would be authorized to react in the event of an attack upon 
the United States itself. I repeat, however, that the fact that the President 
has that constitutional authority as the result of those treaties in my opinion 
does not necessarily mean that he would use it. He would use his discretion, 
I think, as to whether or not to react instantly, or whether to get either a formal 
declaration of war by the Congress, or whether to have consultations which 
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satisfied himself that that was the will of the Congress. That would be dis- 
eretionary with the President. 

“Question. Mr. Secretary, doesn’t the President have that same power under 
the United Nations Charter itself? 

“Answer. In my opinion, no.” 

It is thus plain that Mr. Dulles still firmly believes just as he did in his address 
before the American Bar Association in Louisville in April 1952, namely : 

“Treaty law can override the Constitution. Treaties, for example, can take 
powers away from the Congress and give them to the President; they can take 
powers from the States and give them to the Federal Government or to some 
international body, and they can cut across the rights given the people by their 
constitutional Bill of Rights.” 

The disclosure by Sir Winston Churchill in April 1954 of the secret Roosevelt- 
Churchill atomic agreement has produced consternation, at least in this country. 
On April 18, 1954, the columnist, Raymond Tucker, had this to say in the Sunday 
papers carrying his column: 

“The furious storm in the American Congress and British House of Commons 
over the ultrasecret Roosevelt-Churchill atomic agreement has renewed and rein- 
foreed demand for the Bricker and George amendments to the Constitution. 
That proposal, which was defeated by a single vote in the Senate, would outlaw 
personal and private diplomacy involving the destinies of peoples and nations.” 

The secret executive agreement made by Mr. Roosevelt and Mr. Churchill at 
Quebec gave Britain a veto power over our diplomatic and military policies 
insofar as the use of A-bombs and H-bombs are concerned. It is without prece- 
dent. It involved an international commitment of the gravest character. It 
was made in wanton disregard of the security interests of the United States. 
The provisions of the secret Quebec agreement relative to the postwar uses of 
atomic energy ignored Congress’ general power to legislate and the specific legis- 
lative power conferred on the Congress by article IV, section 3, of the 
Constitution : 

“The Congress shall have power to dispose of and to make all needful rules and 
regulations respecting the territory or other property belonging to the United 
States.” 

Finally, the nature of the opposition to any limitation on the treaty power 
has been revealed in the current debate on United Nations Charter revision. To 
be sure, many advocates of world government seek that end only through formal 
amendment of the Constitution of the United States. I have commended such 
people for the respect they have shown for the spirit of our Constitution. In 
addition, I have always recognized that many sincere and high-minded people 
who oppose my amendment are not attracted by the world-government 
idea. The fact remains, however, that the primary source of opposition to my 
amendment comes from those who seek to set aside the American Declaration 
of Independence and nullify many of our constitutional protections. 


This has been made clear in the hearings before the Wiley Subcommittee on 
U. N. Charter Revision. 


AMERICAN BAR ASSOCIATION REPORT OF STANDING COMMITTEE ON PEACE AND LAW 
(Pp. 1-4 AND APPENDIxES A THROUGH M), FEBRUARY 1, 1955 


I. TREATIES AND EXECUTIVE AGREEMENTS 


On January 6, 1955, Senator John W. Bricker of Ohio reintroduced (as 8. J. 
Res. 1 of the 84th Cong.,) a proposed constitutional amendment on treaties and 
executive agreements, 

A copy of Senator Bricker’s text is hereto attached as appendix A. 

At the time of introducing the amendment, Senator Bricker among other 
things made certain remarks as follows: 

Congressional Record, January 6, 1955: 

‘* * * The fight for protection against treaty law has only just begun. This 
ight to prevent the sovereignty and the Constitution of the United States from 
being undermined by treaties and executive agreements will be carried on in 
every election, in every organization, and in every Congress until it is settled to 
the satisfaction of the overwhelming majority of the American people. That 
majority would rather live without fear under a government of constitutional 
restraints than live in jeopardy under a government of men.” 
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In the course of his explanatory remarks Senator Bricker pointed to four 
new events which he said had occurred since the Senate vote in February of 
1954, and which in his judgment, made an adequate constitutional amendment 
respecting treaties and executive agreements more imperative than ever, as 
follows: 

First. The action of the Human Rights Commission of the United Nations on 
March 3, 1954, after 400 meetings held over 5 years, in voting, over objections by 
the United States and Turkey, the shelve indefinitely any further work on a 
provision for the proposed International Covenant on Human Rights recogniz- 
ing the right to own property and to have it protected from arbitrary seizure by 
government. In this connection Senator Bricker quoted from the statement 
of Dr. Charles Malik of Lebanon, who was chairman of the Human Rights 
Commission at its eighth session in 1954 (United Nations Bulletin, Sept. 1, 1952, 
pp. 251-253) : 

“T think a study of our proceedings will reveal that the amendments we 
adopted to the old texts under examination responded for the most part more to 
Soviet than to Western promptings. For the second year an unsuccessful 
attempt was made to include an article on the right to own property * * *. The 
concept of property and its ownership is at the heart of the great ideological 
conflict of the present day. It was not only the Communist representatives who 
riddled this concept with questions and doubts, a goodly portion of the non- 
Communist world had itself succumbed to these doubts. A study of this par- 
ticular debate will reveal the extent to which the non-Communist world has 
ben communistically softened or frightened. It seems incredible that in these 
economic matters, which reflect indeed much more than mere economic diver- 
gencies, the Western World is so divided itself as to be incapable of presenting 
a common front against communism.” 

Second. The statement by Secretary of State John Foster Dulles on March 
16, 1954 (New York Times, Mar. 17, 1954), that the President can now wage 
war without a declaration by Congress in the event of an attack on one of our 
treaty allies in Europe or South America, thus reaffirming the position taken 
by him before the American Bar Association at Louisville on April 12, 1952, 
that a treaty can take powers from Congress and confer them on the President. 

Third. The disclosure on April 5, 1954, by Sir Winston Churchill on the floor 
of the House of Commons of the secret executive agreement between him and 
President Franklin D. Roosevelt, which gave Britain a veto over our diplomatic 
and military policies so far as the use of atomic weapons is concerned—an 
executive agreement without precedent, involving an international commitment 
of the gravest character affecting national safety. 

The agreement pledged that the United States and Great Britain would never 
use the A-bomb against each other, never use it against a third power without 
each other’s consent, never divulge atomic secrets to third powers without such 
consent, and provided that peacetime atomic advantages would be dealt with 
“in terms to be specified by the President of the United States to the Prime 
Minister of Great Britain.” Sir Winston Churchill announced in the House of 
Commons that he had personally written out this agreement in Quebee in 1943, 
and that President Eisenhower had now consented to its being made public, 
although he had refused to do so at an earlier date. The White House announced 
that this secret agreement was no longer in effect, having been abrogated by 
the McMahon Act and the United States-British agreement of 1948 (New York 
Times, Apr. 6, 1954, which also sets out the full text of the Roosevelt-Churchill 
Atomic Energy Agreement of 1943). 

On April 18, 1954, the columnist, Raymond Tucker, had this to say in the 
Sunday papers carrying his column : 

“The furious storm in the American Congress and British House of Commons 
over the ultrasecret Roosevelt-Churchill Atomic Agreement has renewed and 
reinforced demand for the Bricker and George amendments to the Constitution. 
That proposal, which was defeated by a single vote in the Senate would outlaw 
personal and private diplomacy involving the destinies of peoples and nations.” 

Fourth. Seenator Bricker said that the current debate on United States charter 
revision has revealed a determined effort on the part of influential persons and 
organizations to impair the sovereignty of the United States at the charter 
revision conference by some form of world government. 

The continued keen interest in the treaty power is evidenced by the fact that 
11 resolutions on the subject were introduced in the House, as follows: 
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House joint resolutions 


. 23, by Mr. Rogers of Texas. 

. 27, by Mr. Burdick of North Dakota. 

. 33, by Mr. Dondero of Michigan. 

. 41, by Mr. Gross of Iowa. 

. 59, by Mr. McDonough of California. 

. 60, by Mr. McDonough of California. 

. 96, by Mr. Fisher of Texas. 

. 99, by Mr. McDonough of California. 
103, by Mr. Bow of Ohio. 

.111, by Mr. Pelly of Washington. 

No. 172, by Mr. Smith of Wisconsin. 

Copies of these resolutions are hereto attached as appendixes B to L, inclusive, 

All of these proposals have been referred to the Judiciary Committee in each 
House of Congress. 

Also of interest is a bill (S. 147), introduced in the Senate by Senator Knowland 
of California on January 6, 1955, requiring that international agreements other 
than treaties hereafter entered into by the United States, be transmitted to the 
Senate within 30 days after the execution thereof. This bill is pending before 
the Foreign Relations Committee of the Senate. A copy is attached as 
appendix M. 

As of the time of the preparation of this report, no action has been taken in 
either House of Congress with respect to these pending measures. 

As previously noted by your committee, the Fourth Circuit Court of Appeals 
in United States vy. Capps (204 F. (2d) 655), held void an executive agreement 
(the potato agreement with Canada) which it decided was in conflict with a 
prior act of Congress. The Justice Department argued in the Supreme Court 
that, first, there was no conflict, and, second, if there was, then the Executive 
agreement, being last in time, constitutionally rested on independent powers of 
the President over foreign commerce. On February 7, 1955, the Supreme Court 
was able to avoid decision of the constitutional question by holding that in any 
event, the United States had suffered no damage, and affirmed the case on that 
ground. 

Of interest also is the Iowa cemetery case (Rice v. Sioux City Memorial Park 
Cemetery, 60 NW. (2d) 110). This private cemetery association had refused 
burial to an Indian because burial privileges were restricted to members of the 
Caucasian race. 

In the trial court the action was predicated in part on the proposition, “that 
the restrictive covenants violate ‘public policy’ and the treaty embodied in the 
Charter of the United Nations.” The Supreme Court of Iowa held that “the 
treaty has no application to the private conduct of individual citizens of the 
United States” and does “not have the force and effect of superseding our State 
oo relating to contracts,” and that, therefore, “the provisions of the United 
Nations Charter have no bearing on the case before the court.” The plaintiff 
also predicated her action on the equal-protection clause of the 14th amendment. 
The Supreme Court of Iowa rejected all of these contentions. The Supreme 
Court of the United States in November 1954 (75 Sup. Ct. 122) affirmed the judg- 
ment below in a 44 division, without opinion, thus leaving to conjecture whether 
the action was predicated on the equal-protection clause or on the United Na- 
tions Charter. The Chicago Tribune in an editorial in its issue of November 17, 
1955, referring to the United Nations Charter question in the cemetery case, 
points out how one judge might have changed completely the texture of our 
jurisprudence; the newspaper urged that the Bricker amendment is necessary. 

In a somewhat similar category is the Alabama Mixed Marriage case (Jack- 
son v. State, 72 S. 2d, 114; see also Rogers v. State, 73 S. 2d, 389) in which the 
highest court of that State sustained a statute against mixed marriages, against 
a claim of violation of the Federal Constitution. The Supreme Court of the 
United States denied certiorari (75 Sup. Ct. 210, November 1954). It does not 
appear that any question under the United Nations Charter was raised. While 
denial of a petition for certiorari is no expression of opinion on the merits, as 
has been many times held, still the case is of interest because the court has had 
a noticeable tendency to grant certiorari in such cases. It will be remembered 
that in Perez v. Lippold (198 P. (2d) 17), the Supreme Court of California, by 
a 4-3 vote invalidated California’s statute against mixed marriages in 1948; the 
opinion of the judge with the deciding vote being based in part on the United 
Nations Charter. 
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APPENDIx A 
[S. J. Res. 1, 84th Cong., 1st sess.] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States, 
relating to the legal effect of certain treaties and other international agreements 


Resolwed by the Senate and House of Representatives of the United States of 
America in Congress assembled (two-thirds of each House concurring therein), 
That the following article is proposed as an amendment to the Constitution of 
the United States, which shall be valid to all intents and purposes as part of the 
Constitution when ratified by the legislatures of three-fourths of the several 
States: 

“* ARTICLE— 


“Secrion 1. A provision of a treaty or other international agreement which 
conflicts with this Constitution, or which is not made in pursuance thereof, 
shall not be the supreme law of the land nor be of any force or effect. 

“Sec 2. A treaty or other international agreement shall become effective as 
internal law in the United States only through legislation valid in the absence 
of international agreement. 

“Sec. 3. On the question of advising and consenting to the ratification of a 
treaty, the vote shall be determined by yeas and nays, and the names of the 
persons voting for and against shall be entered on the Journal of the Senate. 

“Sec. 4. This article shall be inoperative unless it shall have been ratified as 
an amendment to the Constitution by the legislatures of three-fourths of the 
several States within seven years from the date of its submission.” 


APPENDIx B 


[H. J. Res. 23, 84th Cong., 1st sess.] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States 
relating to the ratification of treaties by the Senate 


Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled (two-thirds of each House concurring therein), 
That, in lieu of so much of the second paragraph of section 2 of article II of 
the Constitution of the United States as relates to the making of treaties, the 
following is proposed as an amendment to the Constitution which shall be valid 
to all intents and purposes as a part of the Constitution when ratified by the 
legislatures of three-fourths of the several States: “He shall have power, by and 
with the advice and consent of the Senate, to make treaties: Provided, That 
two-thirds of the authorized membership of the Senate concurs :” 

Sec, 2. The amendment made by the first section of this resolution shall be 
inoperative unless it shall have been ratified as an amendment to the Constitu- 
tion by the legislatures of three-fourths of the several States within seven years 
from the date of its submission. 


APPENDIX C 


{[H. J. Res. 27, 84th Cong., 1st sess.] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States 
relative to the making of treaties 


Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled (two-thirds of each House concurring therein), 
That the following article is proposed as an amendment to the Constitution of 
the United States, which shall be valid to all intents and purposes as part of the 
Constitution when ratified by the legislatures of three-fourths of the several 
States: 


“ARTICLE— 


“Section 1. Hereafter treaties shall be made by the President by and with 
the advice and consent of both Houses of Congress. 

“Sec. 2. This article shall be inoperative unless it shall have been ratified as 
an amendment to the Constitution by the legislatures of three-fourths of the 
several States within seven years from the date of its submission.” 
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APPENDIx D 


[H. J. Res. 41, 84th Cong., 1st sess. ] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States, 
relating to the legal effect of certain treaties and other international agreements 

Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled (two-thirds of each House concurring therein), 
That the following article is proposed as an amendment to the Constitution of 
the United States, which shall be valid to all intents and purposes as part of 
the Constitution when ratified by the legislatures of three-fourths of the several 
States: 

“ARTICLE— 


“SecrTion 1. A provision of a treaty or other international agreement which 
conflicts with this Constitution, or which is not made in pursuance thereof, shall 
not be the supreme law of the land nor be of any force or effect. 

“Sec. 2. A treaty or other international agreement shall become effective as 
internal law in the United States only through legislation valid in the absence 
of international agreement. 

“Sec. 3. On the question of advising and consenting to the ratification of a 
treaty, the vote shall be determined by yeas and nays, and the names of the per- 
sons voting for and against shall be entered on the Journal of the Senate. 

“Sec. 4. This article shall be inoperative unless it shall have been ratified as 
an amendment to the Constitution by the legislatures of three-fourths of the 
several States within seven years from the date of its submission.” 


APPENDIX E 
[H. J. Res. 33, 84th Cong., 1st sess. ] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States 
relative to the making of treaties and executive agreements 


Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled (two-thirds of each House concurring therein), 
That the following article is proposed as an amendment to the Constitution of 
the United States, which shall be valid to all intents and purposes as part of the 
Constitution when ratified by the legislatures of three-fourths of the several 
states: 

“ ARTICLE— 


“SECTION 1. No treaty or executive agreement shall be made abridging any 
of the rights and freedoms guaranteed by this Constitution. No treaty or execu- 
tive agreement shall be made contravening the law of any State, unless it is 
demonstrably clear that the mutual interests of the several States which will be 
served by the making of such treaty or executive agreement are substantial and 
clearly preponderate over the interests of the State the law of which is to be 
contravened thereby. 

“Sec. 2. Executive agreements other than those expressly authorized by the 
Congress, shall, if not sooner terminated, expire automatically six months after 
the end of the term of office for which the President making the agreement shall 
have been elected, but the Congress may, at the request of any President, extend 
for the duration of the term of such President the life of any such agreement 
made or extended during the next preceding presidential term. 

“Sec. 3. The President shall publish all executive agreements except that 
those which in his judgment require secrecy shall be submitted to appropriate 
committees of the Congress in lieu of publication. 

“Sec. 4. This article shall be inoperative unless it shall have been ratified as 
an amendment to the Constitution by the legislatures of three-fourths of the 
several states within seven years from the date of its submission.” 
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APPENDIX F 
[H. J. Res. 59, 84th Cong., 1st sess. ] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States 
relative to the effect of treaties and international agreements upon the civil and property 
rights of citizens of the United States 


Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled (two-thirds of each House concurring therein), 
That the following article is proposed as an amendment to the Constitution of the 
United States, which shall be valid to all intents and purposes as part of the 
Constitution when ratified by the legislatures of three-fourths of the several 
States: 

*“ARTICLE— 


“SECTION 1. Treaties made under the authority of the United States and in- 
ternational agreements entered into by the President or by any other officer or 
agency of the United States shall be void to the extent that they abridge, abrogate, 
nullify, subordinate, or interfere with any and all of the rights and freedoms 
vuaranteed to citizens of the United States by the Constitution of the United 
States. 

“Sec, 2. This article shall be inoperative unless it shall have been ratified 
as an amendment to the Constitution by the legislatures of three-fourths of the 
several States within seven years from the date of its submission.” 


APPENDIX G 
[H. J. Res. 60, 84th Cong., 1st sess.] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States 
relating te the legal effect of certain treaties and other international agreements 


Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled (two-thirds of each House concurring therein), 
That the following article is proposed as an amendment to the Constitution of 
the United States, which shall be valid to all intents and purposes as part of 
the Constitution when ratified by the legislature of three-fourths of the several 
States: 

“ARTICLE — 


“SecTION 1. A provision of a treaty or other international agreement which 
conflicts with this Constitution, or which is not made in pursuance thereof, shall 
not be the supreme law of the land nor be of any force or effect. 

“Src. 2. A treaty or other international agreement shall become effective as 
internal law in the United States only through legislation valid in the absence 
of international agreement. 

“Sec. 3. On the question of advising and consenting to the ratification of a 
treaty, the vote shall be determined by yeas and nays, the names of the persons 
voting for and against shall be entered on the Journal of the Senate. 

“Src. 4. This article shall be inoperative unless it shall have been ratified as an 
amendment to the Constitution by the legislatures of three-fourths of the several 
States within seven years from the date of its submission.” 





APPENDIX H 
[H. J. Res. 96, 84th Cong., 1st sess. ] 


JOINT RESOLUTION Proposing an amentment to the Constitution of the United States 
providing that a provision of a treaty which conflicts with any provision of the Constitu- 
tion shall not be of any force or effect 


Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled (two-thirds of each House concurring therein), 
That an amendment is hereby proposed to the Constitution of the United States 
which shall be valid to all intents and purposes as part of the Constitution when 
ratified by three-fourth of the legislatures of the several States. Such amend- 
ment shall be as follows: 


62805—55——_40 
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“ARTICLE — 


“Section 1. A provision of a treaty which conflicts with any provision of this 
Constitution shall not be of any force or effect. A treaty shall become effective 
as internal law in the United States only through legislation by Congress which 
it could enact under its delegated powers in the absence of such treaty. 

“Sec. 2. This article shall be inoperative unless it shall have been ratified as 
an amendment to the Constitution by the legislatures of three-fourths of the 
States within seven years from the date of its submission to the States by the 
Congress.” 


APPENDIX I 


[H. J. Res. 99, 84th Cong., 1st sess.] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States, 
relating to the legal effect of certain treaties and other international agreements 


Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled (two-thirds of each House concurring therein), 
That a treaty or other international agreement shall be the supreme law of the 
land only through legislation by the Congress. No treaty, or other international 
agreement, or legislation enacted in pursuance thereof, shall alter the distribu- 
tion nor enlarge the powers of government ordained and established in this 
Constitution, nor abridge the rights of persons or property secured by this 
Constitution. 


APPENDIX J 


[H. J. Res. 103, 84th Cong., 1st sess. ] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States, 
relating to the legal effect of certain treaties and other international agreements 


Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled (two-thirds of each House concurring therein), 
That the following article is proposed as an amendment to the Constitution of 
the United States, which shall be valid to all intents and purposes as part of 
the Constitution, when ratified by the legislatures of three-fourths of the several 
States: 

“ARTICLE — 


“Section 1. A provision of a treaty or other international agreement which 
conflicts with this Constitution, or which is not made in pursuance thereof, shall 
not be the supreme law of the land nor be of any force or effect. 

“Sec. 2. A treaty or other international agreement shall become effective as 
internal law in the United States only through legislation valid in the absence 
of international agreement. 

“Sec. 3. On the question of advising and consenting to the ratification of a 
treaty, the vote shall be determined by yeas and nays, and the names of the 
persons voting for and against shall be entered on the Journal of the Senate. 

“Seo. 4. This article shall be inoperative unless it shall have been ratified as 
an amendment to the Constitution by the legislatures of three-fourths of the 
several States within seven years from the date of its submission.” 


APPENDIX K 


[H. J. Res. 111, 84th Cong., 1st sess.] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States 
relative to the making of treaties and executive agreements 


Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled (two-thirds of each House concurring therein), 
That the following article is proposed as an amendment to the Constitution of 
the United States, which shall be valid to all intents and purposes as part of 
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the Constitution when ratified by the legislatures of three-fourths of the several 
States, within seven years from the date of its submission: 


“ARTICLE — 


“Srectrion 1. A treaty or executive agreement shall become effective as internal 
law in the United States only through legislation by Congress. Every treaty 
and executive agreement, and all legislation by Congress for making them effec- 
tive as internal law in the United States, shall be subject to the limitations on 
the powers of government under this Constitution. 

“Sec. 2. On the question of advising on, and consenting to, the ratification of 
a treaty, the vote shall be determined by yeas and nays, and the names of the 
Senators voting for or against shall be entered on the Journal of the Senate.” 


APPENDIX L 
[H. J. Res. 172, 84th Cong., 1st sess.] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States 
relative to the making of treaties and executive agreements 


Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled (two-thirds of each House concurring therein), 
That the following article is proposed as an amendment to the Constitution of the 
United States, which shall be valid to all intents and purposes as part of the 
Constitution when ratified by the legislatures of three-fourths of the several 
States, within seven years from the date of its submission: 


“ARTICLE — 


“SEecTION 1. A treaty or other international agreement, or any provision there- 
of, not made in pursuance of this Constitution or in conflict with any of its 
provisions, shall not be the supreme law of the land nor have any force or effect. 

“Seo. 2. A treaty or other international agreement shall be effective as internal 
law within the United States only through legislation. 

Sec. 3. On the question of advising on, and consenting to, the ratification of a 
treaty, the vote shall be determined by yeas and nays, and the names of the per- 
sons voting for and against shall be entered on the Journal of the Senate.” 


APPENDIX M 
[S. 147, 84th Cong., 1st sess.] 


A BILL To require that international agreements other than treaties hereafter entered into 
by the United States, be transmitted to the Senate within thirty days after the execution 
thereof 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That title I, United States Code, is amended by 
inserting therein, immediately after section 112a, a new section as follows: 


“$112b. United States international agreements; transmission to Senate 


“The Secretary of State shall transmit to the Senate the text of any interna- 
tional agreement other than a treaty to which the United States is a party that 
has been signed, proclaimed, or with reference to which any other final formality 
has been executed subsequent to the date of enactment of this section. The text 
of any such international agreement shall be transmitted to the Senate within 
20 days after it is signed, proclaimed, or other final formality is taken with refer- 
ence to it and shall be referred by the President of the Senate to the appropriate 
committee of the Senate or joint committee of the Senate and House of Represen- 
tatives.” 

Sec. 2. The analysis of chapter 2 of title I, United States Code, is amended by 
inserting, immediately after item 112a, the following: 


“112b. United States international agreements ; transmission to Senate”. 
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THe AMERICAN LEGION, 
NATIONAL LEGISLATIVE COMMISSION, 
Washington, D. C., May 3, 1955. 
Hon. EStTres KEFAUVER, 
Chairman, Standing Subcommittee on Constitutional Amendments of the 
Senate Committee on the Judiciary, 
Senate Office Building, Washington 25, D.C. 

Dear Mr. CHAIRMAN: The American Legion appreciates this opportunity to 
submit background information on the American Legion’s position which was 
the subject of our »ppearance before your subcommittee on the morning of April 
29. Additional information was requested by Senator Everett M. Dirksen. 

The American Legion’s interest in a constitutional amendment affecting treaty- 
making powers was first evidenced in 1951 when a resolution commending the 
American Bar Association for its studies into the effect of agreements and inter- 
national treaties was approved in national convention at Miami. 

The position of the American Legion with reference to the foregoing was clari- 
fied at the 1952 national convention when a resolution was approved by the 
convention supporting the principles of the Bricker amendment, Senate Joint 
Resolution 1. American Legion National Conventions of 1953 and 1954 reiterated 
that position. 

During the past 2 years resolutions demanding approval of the principles of the 
Bricker amendment emanated from the following States: Illinois, Oklahoma, 
Texas, California, Colorado, Oregon, Michigan, Nevada, Washington, and Vir- 
ginia. Having been approved by a majority of delegates at each of the depart- 
ment conventions of the States named above, these resolutions were referred to 
the national convention resolutions assignment committee, from which they were 
re-referred to the convention committee on foreign relations. The convention 
committee on foreign relations is made up of one duly elected and appointed 
delegate from each of the departments of the American Legion. During the 
processes at national conventions, such a committee considers, debates, and acts 
on resolutions referred to it. 

Their final action, whether favorable or unfavorable, is reported to the conven- 
tion for final decision. Convention approval promulgates policy governing the 
American Legion for the ensuing year. Roberts Rules of Order prevail. 

The resolutions consolidated and approved at the 1954 national convention 
are incorporated in the prepared statement submitted to your subcommittee in 
behalf of the American Legion by Mr. Ray Murphy on April 29. 

Mr. Ray Murphy, an eminent attorney and presently general counsel of the 
Association of Casualty and Surety Companies, 60 John Street, New York, is 
a past national commander of the American Legion, and is also the chairman 
of a special committee that has been assigned the responsibility of studying 
matters such as the Bricker amendment, the functions of the United Nations, 
UNESCO, et cetera, and to counsel the standing Foreign Relations Commission 
thereon. Associated with Mr. Murphy on this committee are the following: 

Mr. William G. McKinley, Jersey City, N. J. 
Mr. Paul M. Herbert, Columbus, Ohio. 

Rey. Gordon L. Kidd, Hyde Park, N. Y. 

Mr. Jacob Ark, Rochester, N. Y. 

Mrs. Harold 8S. Burdett, Brooklyn, N. Y. 

I hope the foregoing adequately fulfills the request of Senator Dirksen and 
that this letter will be entered in the record at the point where Mr. Murphv 
completed his testimony on the 29th of April. 

Sincerely yours, 
MILEs I). KENNeEpy, Director. 
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“AN EXTRAORDINARY POWER LIABLE TO ABUSE’ ’*—THE TREATYMAKING POWER 
By Vermont Hatch, of the New York bar (New York City) 


On June 4, 1953, the Judiciary Committee of the Senate approved a revised 
form of Senate Joint Resolution 1 (the Bricker amendment) to amend the 
Constitution in relation to the treatymaking power and executive agreements. 
Omitting formal sections 4 and 5, the resolution reads as follows: 

“SECTION 1. A provision of a treaty which conflicts with this Constitution shall 
not be of any force or effect. 

“Sec. 2. A treaty shall become effective as internal law in the United States 
only through legislation which would be valid in the absence of treaty. 

“Sec. 3. Congress shall have power to regulate all executive and other agree- 
ments with any foreign power or international organization. All such agree- 
ments shall be subject to the limitations imposed on treaties by this article.” 

The report of the Judiciary Committee, including minority views, was filed 
June 15, 1953.” 

The text of the amendment follows closely the American Bar Association 
proposal.® 

The amendment will not: 

1. Affect the role of the President in conducting our foreign affairs or the 
method of negotiating, ratifying or proclaiming treaties, or 

2. Prevent treaties conforming to the Constitution from becoming immedi- 
ately binding under international law.* 

Section 1 of the amendment provides a clear constitutional limitation enabling 
the courts te declare a treaty provision void if it conflicts with the Constitution. 

No treaty has ever been held unconstitutional and the power of the courts 
to pass on the validity of treaties was doubted from the earliest times.° 

If the court possess a power to declare treaties void, I shall never exercise it, 
but in a very clear case indeed. 

Courts have indicated that the power does not exist;° that the making of 
treaties “being an exercise of political power” the courts have no “official concern” 
therewith except as to their existence and construction.’ 

The assertion that no treaty offending the Constitution has ever been ratified > 
overlooks the treaty proclaimed May 22, 1924, between Great Britain and the 
United States permitting transportation of liquor in British ships which had 
been held by the Supreme Court to be “prohibited transportation and importation 
in the sense of the [18th] amendment and the act.” ” 


The treatymaking power was so characterized by John Foster Dulles, in a speech at 
Louisville, Ky., April 11, 1952, in which he raid: 

“The treatymaking power is an extraordinary power, liable to abuse. Treaties make 
international law and also they make domestic law. Under our Constitution, treaties be 
come the supreme law of the land. They are, indeed, more supreme than ordinary laws for 
congressional laws are invalid if they do not conform to the Constitution, whereas treaty 
law can override the Constitution. Treaties, for example, can take powers away from the 
Congress and give them to the President; they can take powers from the States and give 
them to Federal Government or to some international body and they can cut across the 
rights given the people by their constitutional Bill of Rights’ (hearings, p. 862). 

2 Commitee report. 

‘See S. J. Res. 1 and 43, as introduced, also text suggested by ABA committee reports 
of February 1, 1952, September 1, 1952, and February 1, 1953. 

*The other parties would probably be on notice of the constitutional limitation, 5 Hack- 
worth, Digest of International Law 154, citing the Harvard Research in International Law. 
The minority report seems to think otherwise, but cites no authority (report, p. 41). “It 
is only when the treaty becomes legislative in character as binding on the people of the 
United States as distinguished from its Government that these amendments have any effect 
or would have any effect within the United States’’ (Finch, hearings, p. 1113). 

“Chase, J., in Wave v. Hylton (3 Dall. 199, 237 (U. S. 1796)). 

* Oetjen v. Central Leather Co. (246 U. S. 297, 302 (1918)); see also United States v. 
Reid (73 F. 2d 1538, 155 (9th Cir., 1934) ). 

7 United States v. Domestic Fuel Corporation (71 F. 2d 424, 430 (1934)): Z. &€ F., ete., 
Vv. Hull (114 F. 2d 464, 468 (District of Columbia, 1940) ), particularly footnote 13. 

Attorney General Brownell assumes that the courts could deelare a treaty unconstitu- 
tional, hearings, pp. 946, 913, 935. The Secretary of State, Mr. Dulles, apparently so 
assumes, id., p. 878. The Supreme Court said in United States v. Pink (315 U. S. 203, 
222 (1942)): “This Court, speaking through Mr. Justice Sutherland, held that the con- 
duet of foreign relations is committed by the Constitution to the political departments of 
the Federal Government ; that the propriety of the exercise of that power is not open to 
judicial inquiry * * *.” 

* Chafee, Harvard Law School Record, February 21, 1952: hearings, p. 831. 

* 438 Stat. 1761 (1924): Cunard 8. 8S. Co. v. Mellon (262 U. S. 100 (1923)). The prohibi- 
tion was that of the 18th amendment. Although challenged as unconstitutional, the courts 
declined to inquire into that question for procedural reasons. Milliken vy. Stone (16 F 2d 
981, 984 (1927), cert. den., 274 U. S. 748 (1927) ). 
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One writer has said: 


“President Coolidge and the Senate evidently thought that a treaty could pre- 
vail over at least one amendment” ” and it should be added, over an unqualified 
constitutional prohibition. 

Section 2 of the amendment deals only with the domestic effect of treaties. 

It would prevent any treaty provision from becoming domestic law except 
through legislation. There would be no more treaties self-executing as domestic 
law. lurthermore, implementing legislation would be limited to legislation 
valid in the absence of treaty. . 

The assertion that a similar suggestion in 1787 was voted down™ is wrong. 
That proposal was that “No treaty shall be binding on the United States which 
is not ratified by a law.” [Italics added.] Since section 2 relates only to internal 
law in this country, the difference should be apparent to everyone.” 

It is objected that such a provision as section 2 would put the United States 
at a disadvantage at the international bargaining table.“ The exact opposite 

The committee on peace and law of the American Bar Association long ago 
pointed out that: ™ 

“There are only four nations, in addition to the United States, in which treaties 
may be ratified with the advice and consent of the Senate only, namely, Mexico, 
Liberia, Cuba and the Philippines * * * the largest group of 28 requires parlia- 
mentary approval of all treaties which affect internal law, the rights of citizens, 
or which need implementation by the legislature.” 

A memorandum of the State Department, dated April 2, 1953," tends to 
confirm this. 


In England a treaty has no internal effect as law until Parliament acts. 


That was so in 1787.% It is so today.” It is true of Canada, and throughout 
the Empire.” 


THE “WHICH” CLAUSE IS IMPERATIVE 


The “which” clause in section 2 of the amendment would restrict implementing 
legislation to legislation valid in the absence of treaty and is imperative because 
the case of Missouri v. Holland,” decided in 1920, made it perfectly clear that 
the Federal Government may, so long as that decision stands, invade and destroy 
all reserved powers of the State, arrogate to itself fields of legislative competence 
within the area of reserved powers where none existed without treaty, and regu- 
late the purely internal concerns of the States, and the affairs of citizens 
through the use of the treatymaking power. 

The very purpose of the 10th amendment was “to allay fears that the new 
national government might seek to exercise powers not granted, and that the 
States might not he able to exercise fully their reserved powers.” ” 


10 Prof. Arthur E. Sutherland, Jr., of the Harvard Law School, Restricting the Treaty 
Power, 65 Harv. L. Rev. 1305, 1319 (1952). 


or Department statement, hearings, p. 835; 1 City Bar, p. 23; 1 County Lawyers, 


p. 4. 

12 Hearings, pp. 1236-1237. Even Mr. Madison himself, immediately after Mr. Morris’ 
suggestion was voted down, “hinted for consideration, whether a distinction might not be 
made between different sorts of treaties—allowing the President and Senate to make 
treaties eventual and of alliance for limited terms—and requiring the concurrence of the 
whole Legislature in other treaties,’ 2 Farrand, The Records of the Federal Convention, 
894 (1911). See also Mason, 2 id., at 637, 639. 

13 Hearings, p. 836; Perlman, Amending the Treaty Power, 52 Calif. L. Rev., note 8, 
864 ; and see 1 City Bar, pp. 24, 25. 
is the case. 

144 ABA committee report, September 1, 1950, P. 11. 

1% Hearings, p. 848. Compare testimony of Attorney General Brownell, id., pp. 919-920. 

16 Madison, 3 Elliot, Debates on the Federal Constitution, 514 et seq. (1901). 

17 McNair, The Law of Treaties, pp. 7-8 ; hearings, p. 835. 

148 Hearings, p. 920. Canada v. Ontario ([{1937] A. C. 326, 347). Indeed, in Canada 
certain treaties cannot be implemented except by the Federal Government together with 


the Provinces. But that does not mean Canada is without power to make and implement 
them. 


19 252 U. S. 416 (1920). 

2»U. 8S. v. Darby (312 U. S. 100, 124 (1941)). [Emphasis added.] 

Note.—Due to some references being somewhat long, the following scheme of citation will 
be used in the instances indicated : 

First hearings: Hearings before a subcommittee of the Committee on the Judiciary, U. S. 
Senate, 82d Cong., 2d sess., on S. J. Res. 130, proposing an amendment to the Constitution 
of the United States relative to the making of treaties and executive agreements—1952. 

Hearings: Hearings before a similar subcommittee, 83d Cong., 1st sess., on S. J. Res. 
land S. J. Res. 43. 

Committee report: Rept. No. 412, Senate, 83d Cong., 1st sess., Calendar No. 408. 

Minority report: Minority views expressed in the committee report. 

1 New York State Bar: Report on Proposed Constitutional Amendments Relating to the 
Making of Treaties and Their Effect, presented June 1952, by the New York State Bar 
Association, committee on amendments to the Federal Constitution. 

2 New York State Bar: Report of same committee dated May 1953. 

1 City Bar: Report of committee on Federal legislation and committee on international 
law of the Association of the Bar of the City of New York, dated April 28, 1952. 
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The “which” clause is imperative because there has developed a pronounced 
and widely supported movement to make use of treaties and the principle of 
Missouri v. Holland “to control matters which normally and appropriately were 
Within the local jurisdiction of the States,”“ to enact internal “reforms” and 
to “upset the normal division of power between our State and National Govern- 
ments.” Treaties point the way—the mechanism—for the creation of an 
omnipotent Federal Government with no restraints except perhaps aflirmative 
constitutional prohibitions. 

Who would have been so bold as to contend that the States had no reserved 
powers whatever beyond the reach of the Federal Government? But that is the 
result of the Wild Goose case. Under that division and such existing treaty 
provisions as articles 55 and 56 of the United Nations Charter the Federal Gov- 
ernment has a present constitutional power to legislate in the whole social, 
economic, cultural, political, and civil fields almost, if not in fact, without limit. 
This has already destroyed the normal division of power between the Nation 
and the States. 

Section 3 of the amendment declares expressly what is believed by many con- 
stitutional lawyers to be an existing power of Congress—the power to regulate 
executive agreements—and subjects them to the limitation that, like treaties, 
they must conform to the Constitution and shall not become internal law within 
the United States except through appropriate legislation. 

Section 3 is a corollary to the treaty provisions, and would (a) complete the 
provisions in the Constitution respecting all international agreements, (0) put 
the world on notice that the President’s power in making international agree- 
ments is not unlimited (the world is on notice today that he cannot alone make 
binding treaties), and (c) remove any doubt that may presently exist as to the 
power of Congress under the “necessary and proper” clause to prevent abuse in 
the making of executive agreements. 

Congress probably has power already under the “necessary and proper” and 
other clauses to regulate executive agreements.” At least one eminent jurist 
opposed to amendment thinks so.* 

The position briefly summarized above has been fully developed in various 
published documents of which the report of the Judiciary Committee of the 


Senate is one of the latest and best. A consideration of some objections urged 
against the amendment will therefore be more profitable than an extended re- 
statement of that material. 


2 City Bar: Report of same committees dated March 12, 1953. Pages of this report 


given in footnotes are from vol. 8, The Record of the Association of the Bar of the City 
of New York. 

County lawyers: Report F—11 of the committee on Federal legislation of the New York 
County Lawyers Association, dated February 13, 1953. 

XN — committee report: Report of the committee on peace and law through United 
ations. 

21 Hughes, 1929 proceedings, Am. Soc. of Intl. Law, 194-195, Chief Justice Hughes re- 
ferred to ‘‘a new line of activity” which might in future give rise to new questions as to 
extent of the treatymaking power, and thought some limitation might be implied if it were 
attempted to use it to control local affairs. Attorney General Brownell quoted parts of 
his address. Hearings, pp. 903, 904. 

221 New York State Bar—dquoted in hearings, pp. 47—49. 

23 Missouri Vv. Holland (252 U. S. 416 (1920)). This scope of the treaty power as con- 
strued today is generally recognized. 1 New York State Bar, quoted in hearings, pp. 47-49. 
No sentence of Missouri v. Holland should be left unread. 

%* These are arts. 56 and 55 of the U. N. Charter, which read as follows: 

“ArT. 56. All members pledge themselves to take joint and separate action in coopera- 
tion with the organization for the achievement of the purposes set forth in art. 55. 

“ArT. 55. With a view to the creation of conditions of stability and well-being which 
are necessary for peaceful and friendly relations among nations based on respect for the 
principle of equal rights and self-determination of peoples, the United Nations shall 
promote: 

“(a) Higher standards of living, full employment, and conditions of economic and 
social progress and development ; 
“(b) Solutions of international economic, social, health, and related problems; and 
international cultural and educational cooperation ; and 
““(c) Universal respect for, and observance of, human rights and fundamental free- 
doms for all without distinction as to race, sex, language, or religion.” 
See also arts. 29 and 30 of the Charter of the Organization of American States. For a 
full discussion of these provisions see Rix, hearings, pp. 1028 et seq. 

* ABA committee report (September 1, 1952), p. 12; Haw Parte Quirin (317 U. S. 1, 25- 
27, 29 (1942)) ; Youngstown Sheet & Tube Co. v. Sawyer (343 U. S. 579 (1952)). 

*John J. Parker. hearings, p. 711: “‘With respect to executive agreements, it is fait 


to say that they are subject to control by Congress under present constitutional provisions.” 
See also County Lawyers, pp. 1, 8. 
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1. It is asserted that this proposal would probably prevent the United States 
from entering into an agreement to control atomic energy (the Baruch plan) .” 

While this objection was first leyeled at section 2 as originally drafted,” it 
persists against the revised text. 

The Federal Government possesses today under its specific war powers and 
its power to provide for the national defense ample constitutional authority to 
legislate control of atomic energy. Furthermore, it has done so.” 

No treaty on the subject, therefore, whether made before or after the adop- 
tion of the Bricker amendment would be invalid unless as an incident to its con- 
trol measures it involved such a surrender of sovereign powers of the United 
States to an international or supranational organization as would be condemned 
as an unconstitutional bartering away of those powers.” 

“The powers of government are delegated in trust to the United States, and 
are incapable of transfer to any other parties. They cannot be abandoned or 
surrendered * * *. The exercise of these public trusts is not the subject of 
barter or contract.” 

An effective system of international inspection to prevent violation of a treaty 
on atomic energy would not be objectionable on this ground. Mr. George A. Finch 
so testified at the hearings.” 

The Baruch proposal, advanced 7 years ago, however, consisted of a general 
outline of which international inspection was but an incident. Under it absolute 
ownership and control of all fissionable material and of its uses, both military 
and civilian, as well as of the sources and potential sources of the raw materials 
would have been surrendered by the United States of America to a supranational 
body in which, although contributing the maximum in atomic properties and 
developments, the United States of America would have had at most marked 
minority representation, and which would have been completely free of any 
authority of the United States Government.” 

Insofar as such a plan, envisaging complete abrogation of the sovereignty of 
the United States in favor of a supranational world organization, might achieve 
constitutionality through the treatymaking power it would and should be barred 
by section 1 of the Bricker amendment. 

The’ subject matter of the Baruch proposal, advanced in 1946, has now been 
combined by the General Assembly of the United Nations by resolution of April 8, 
1953, with a larger study of disarmament. (State Department Bulletin, April 
20, 1953, p. 584). 

Any plan involving surrender of the sovereign governmental powers of the 
United States of America to what must inevitably become a supranational body 
having control of the world, should not be effected by treaty, and should be pos- 
sible only through unequivocal change in our Constitution, achieved through the 
affirmative voice of the people of the entire Nation. 

2. It is asserted that the resolution would virtually abolish the treatymaking 
power given to the Government under the Constitution and would leave the 
United States only partially sovereign; that we could not deal as a coequal with 
other foreign powers, since there would be many vital international subjects 
with which we would be constitutionally prohibited from dealing in any way.” 

It cannot be mean that requiring treaties to conform to the Constitution would 
have any such resuit. 

Would, then, either the requirement that treaties be no longer self-executing 
as domestic law or the abolition of the doctrine of Missouri v. Holland by the 
“which” clause have such results? 

“It is a well-established rule of Anglo-Canadian law that the provisions of a 
treaty, though binding upon the state under international law, do not become 
part of the law of the land unless they are implemented by legislation. <A treaty 
that has not been implemented by legislation cannot be the source of legal obli- 
gations affecting private rights.” “ 


*? Minority report, pp. 35, 38, 63. 

* Hearings, p. 192; 2 City Bar, p. 174. 

* Atomic Energy Act of August 1, 1946. Finch, hearings, p. 1147. 

*” Chinese Exclusion Case (130 U. 8. 581, 609). 

* Finch, hearings, pp. 1148, 1149, 1150. 

“2 Mr. Baruch’s statement, June 14, 1946, Department of State Publication 2702, pp. 138— 
147; United States Memoranda 1, 2, and 3, loc. cit., pp. 148-165. In 1948 the Atomic 
Energy Commission reported it had “reached an impasse.” ‘The failure to achieve agree- 
ment on the international control of atomic energy arises from a situation that is beyond 
the competence of this Commission.”’ Third report, 1948 AEC/P. V. 15, May 7, 1948. See 
also hearings, pp. 833, 1150-1151. 

*3 Minority report. p. 35. 

* Canadian Bar Review, November 1951, p. 969; see also Canada y. Ontario ([{193T7] 
A. C. 326, 347). 
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As noted earlier, the amendment will not affect the method of negotiating, rat- 
ifying, or proclaiming treaties; and it has been shown that far from putting 
the United States at a disadvantage at the international bargaining table, the 
requirement of legislative action to make a treaty domestic law would put it on 
a parity with most other nations of the world, especially those with a federal 
system.” 

The “which” clause has absolutely no application unless the treaty would 
affect domestic law. Even then it would have no application if the treaty would 
affect domestic law otherwise within Federal legislative competence. Only when 
the treaty would affect domestic law beyond Federal legislative competence in the 
absence of treaty would the “which’” clause have any effect. Only then would 
state legislation be necessary. 

Such treaty terms could well be negotiated on a reciprocal internal state basis, 
as We did with France in 1853 and with China in 1948. That procedure is not con- 
fined to federal states.” It leaves no vacuum in the treaty power, nor does it 
leave the United States “only partially sovereign.” 

The privy council’s language is instructive: ” 

“Tt must not be thought that the result of this decision is that Canada is 
incompetent to legislate in performance of treaty obligations. In totality of legis- 
lative powers, dominion and provincial together she is fully equipped. But 
the legislative powers remain distributed.” 

3. It is asserted that the amendment would probably invalidate existing 
‘nternational agreements concerning narcotics.™ 

The amendment will not have this effect nor will it prevent implementing 
treaties for control of narcotics. When Congress in 1942 passed the act to control 
the domestic production and distribution of the opium poppy, it did so not alone 
in implementation of a treaty, but to “promote the public health and the gen- 
eral welfare,” “to regulate interstate and foreign commerce in opium poppies” 
and to safeguard the revenue derived from taxation of opium.” 

4. It is asserted that the President would no longer have control over foreign 
relations, since Congress could regulate his conduct of such affairs down to the 
last detail.” 

The President’s conduct of all foreign relations would not be in the least dis- 
turbed. The objection can be, therefore, only to subjecting expressly executive 
agreements to congressional regulation. 

As remarked earlier, many able lawyers believe that power of regulation 
already exists. Moreover, any bill inordinately regulating executive agreements 
would face a Presidential veto. 

When the Secretary of State says that of the whole series of executive agree- 
ments made at Yalta, the ones having a long-range permanent effect could not 
properly have been made by the President and could have no legal effect until 
made as treaties—with the same for Teheran “—that pretty conclusively estab- 
lishes that the power of Congress to regulate them should be expressly affirmed, 
for as Senator Watkins remarked: “I agree they never had force of law. They 
were completely illegal and invalid, but it is done.’ “ 

When Secretary Dulles stated that executive agreements not submitted as 
treaties or validated by Congress “cannot constitutionally become law of the 
land,’ “ he must have overlooked the decisions of the Supreme Court in the 
Selmont and Pink “ cases, holding otherwise. 

In light of the suggestion made by a former oflicial of the State Department * 
“that for controversial international acts the Senate method [treaties] may well 
be quietly abandoned, and the instruments handled as executive agreements,” 


® See hearings, pp. 919-920. Admittedly, the Senate should concur in any treaty before 
it becomes binding upon the Nation under international law. the law affording sanctions 
to treaties. Equally, the Congress, in which all legislative powers are vested under the 
Constitution, should act before that treaty becomes internal law. (The Federalist, No. 75.) 

*® Hearings, p. 1139. 

* Canada Vv. Ontario ({[1937] A. C. 326, 353). 

* Minority report, pp. 35—45. 

® Wickard v. Filburn (317 U. S. 111 (1942)). 56 Stat. 1045; first hearings, pp. 325-326. 

“’ Minority report, p. 35. 

“| Hearings, pp. 873, 874, 885. 

*“ Hearings, p. 885. 

‘8 Hearings, p. 828. Secretary Dulles does not believe the Congress now has power to 
regulate executive agreements. Hearings, p. 892. 

“U.S. v. Belmont (301 U. S. 324 (1987)); U. 8S. v. Pink (315 U. S. 203 (1942) ). 

* McClure, International Executive Agreements, p. 378. Mr. McClure was formerly with 
the Department of State. 
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it is apparent that to restrict treaties and leave executive agreements unrestricted 
would be unwise indeed. 

5. It is asserted that if the amendment were now the law, the conclusion of 
an armistice agreement in Korea would be virtually impossible in the absence of 
special congressional authority.” 

It is submitted that this is incorrect. The President’s powers to conclude an 
armistice would be completely unimpaired unless in the armistice he should 
attempt an agreement conflicting with the Constitution or intended to create 
internal law in the United States 

How, under the amendment “special congressional authority” would be re- 
quired, it is impossible to understand. 

Senate Joint Resolution 1, as reported out, does not require advance authoriza- 
tion but merely confirms in Congress power to regulate executive agreements— 
over the years and as experience dictates—to chart a course between the multi- 
tudinous housekeeping agreements which the Government must make daily, on 
the one hand, and the Teherans, Yaltas, and Potsdams, on the other. Except to 
the extent that Congress acts to prevent abuses of that power, the whole field of 
executive agreements will remain unregulated as heretofore. 

6. The minority report cites statements, often made by opponents of the 
amendment, that treaties “only rank on an equality with congressional enact- 
ments.” “ True, a statute may supersede a treaty’s internal effect; but can any 
statute give the Federal Government new legislative competence? Obviously not. 
A treaty can. If they were on an equality there could be no conceivable objection 
to the “which” clause—the major focus of attack on the amendment. 

To undo a treaty internally by statute may, however, require a two-thirds vote 
in both Houses to overside a presidential veto.* 

Such a repudiation of our treaty obligations by statute covld have no effect 
under international law.” 

7. It is stated that thoughtful men can well conclude that its real effect is to 
make unconstitutional the path to peace.” 

Let that be answered by the present Secretary of State:™ 

“It is always tempting to look on treaties as an easy way to make high ideals 
come true. Actually it may do more harm than good for one nation to attempt 
by treaty to impose its moral standards on another people. Human rights 
should have their primary sanction in community will and when treaties ignore 
that, and try to substitute an alien will, the treaties themselves usually collapse 
through disrespect, dragging down the whole structure of international law, 
order, and justice.” 

What is true of human rights is true of other treaty subjects. There is no 
magic in a treaty to bring about results incompatible with the conflicting ambi- 
tions, ideologies and set policies of nations. 

8. It is asserted that under the amendment even the treaty ending the Revolu- 
tionary War could not be enforced by the Federal Government, since it protected 
prewar debts, and the persons, liberty and property of British sympathizers who 
became United States citizens (with reciprocal protection afforded in Britain) .” 

That was answered over a hundred and fifty years ago. 

Justice Chase said in Ware v. Hylton, 3 Dall. 199 (U. S. 1796) : 

“The authority to make war, of necessity implies the power to make peace; or 
the war must be perpetual” (p. 232). 

“A right to make peace necessarily includes the power of determining on what 
terms peace shall be made” (p. 236). 

That the British debt question was father of the treaty-supremacy clause and 
one of the prime motives for formulating the Constitution cannot be denied. 

But that it failed in attaining that objective is history.™ 

9. It is asserted that under the amendment a Canadian division passing 
through the United States en route to help us repel an invasion of Alaska would 


#6 Minority report, p. 35 
ante Minority report, p. 40; Dulles, hearings, pp. 823, 824; again repeated, 2 New York 

ate Bar 7 

“The Secretary of State, Mr. Dulles, undoubtedly did not have this in mind when he 
stated a majority vote would do it (sears. ee, P 870), unless he assumed a President willing 
to undo the internal effect of the treaty. earings, p. 1241). 
‘ « en Taft as arbitrator Sebaene Costa Rico and Great Britain, quoted in hear- 
ngs, p 

5% Committee report, p. 38. 

1 Louisville speech, hearings, p. 863. 

%8 Minority report, p. 46. The same statement is made in 2 New York State Bar 6. 

‘8 The author reviewed the history of British debts and their eventual payment by the 
United States at hearings, pp. 110-111. Virginia debtors who paid a second time were 
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be impeded by State laws relating to carrying arms, speed of vehicles and the 
like.™ 

The argument is fanciful if not fantastic. It was fully answered during the 
hearings by George A. Finch,” and it was answered more than a hundred years 
ago by Chief Justice Marshall in The Exchange v. McFadden (7 Cranch 116 
(U. S. 1812)). The exemption arises from sovereign immunity under interna- 
tional law. 

10. The amendment will not affect the President’s powers as “Commander in 
Chief of the Army and Navy of the United States.” These are not mentioned in 
the amendment but Congress already possesses broad powers not only under the 
“necessary and proper” clause but under the war powers and the express power 
“To make rules for the Government and regulation of the land and naval forces.” * 

The matter of executive agreements made as Commander in Chief or otherwise 
has already been dealt with. 

The foregoing covers the principal objections. 

The argument is often advanced that delegating our sovereign powers to an 
international organization resembles the getting together of the Original Thirteen 
States to form our Federal Union. 

An editorial in the New York Times on April 8, 1953, stated: 

“The resolution is dangerous because it forbids any treaty that would allow 
any foreign power or any international organization [meaning the U. N. or one 
of its agencies] to control the constitutional rights of American citizens within 
the United States ‘or any other matter essentially within the domestic jurisdic- 
tion of the United States.’” [Italic added.] 

To argue that by treaty this country should be able to do what the 13 States 
did by conventions in the several States, simply argues that the Constitution 
prescribed effective means for its utter destruction without resort to the amending 
process, for the powers delegated to the Federal Government were so “delegated 
in trust to the United States, and are incapable of transfer to any other parties.” ™ 

They cannot be abandoned or surrendered. 

Secretary Duiles testified that in recent years a trend had developed to try 
to use treaties to effect social and other reforms and to impose on us conceptions 
of human rights “alien to our traditional concepts”; that this tendency caused 
widespread and legitimate concern on the part of “alert citizens” and was 


reflected in the proposed amendment. He argued that the arousing of that con- 
cern corrected the evil.” 


He remarked to Senator Bricker: ™ 

“TI believe that the changing trend in this country against the things that in 
substance if not in form were un-American have been very largely due to what 
you have done.” [Italics added.] 

But he conceded that amendment of the Constitution should not depend on 
who was in the White House.” 

He stated that the present administration did not intend to become a party to 
treaties like the Covenant on Human Rights or the Convention on Politicak 
Rights of Women,” and he abjured the declaration of the preceding administra- 
tion that “There is no longer any real distinction between international and 
domestic affairs” at least to the extent of characterizing some of the areas sug- 
gested for treaties as™ “not * * * a proper area for treatymaking. We do not 
consider that you properly can or constitutionally can use the treaty device in 
order to effectuate internal reforms.” 

But he suggested no way to prevent subsequent administrations from abjuring 


his abjuration, reversing his policy and pressing for “un-American” things in 
“American” form. 





indemnified by Virginia and the States were reimbursed by the Federal Government 
(Cowles Treaties and Constitutional Law, footnote 107, p 
% Hearings, p. 199; minority report, p. 49; see alse 2 City Bar, pp. 167, 189. This 


argument was made by two gentlemen from New York and has been adopted by the 
minority report. 


% Hearings, pp. 1144-11 “ 


sees. Be Parte Quirin (317 U. 8S. 1, 25-27, 29) ; Steel Seizure cases (343 U. S. 570, 588—- 


8 Chinese Eaclusion case (130 U. 8. 581, 609 (1889). 
8 Hearings, p. 824. 

50 Hearings. p . 889. 

© Hearings, p. oy 

© Hearings, p. 825 

© Hearings, oo. 877-878. 
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Obviously the only way to do that is by constitutional amendment. 

“We the people” established this Government and if the people want a world 
government or to delegate outside the country powers they originally delegated 
exclusively to the Federal Government, the way is open through constitutional 
amendment. It should net be done by the back-door route—the treaty route.” 

No great constitutional question can ever arise without sharp differences of 
opinion between sincere and honest partisans. None ever has. 

Even Alexander Hamilton opposed the Bill of Rights as unnecessary and even 
dangerous.“ It was adopted over his objection, and today we celebrate Bill of 
Rights Day. 

The necessity of the amendment is clear. The burden of showing it either 
unnecessary or dangerous has not been met by its opponents and cannot be met 
by any combination of suggestions that treaty law should be substituted for the 
amendment process. There must be no “vanished liberty” for failure “to stretch 
forth a saving hand while yet there is time.” If the treaty power is unlimited, 
then as Jefferson said, “We have no constitution.” ™ 


THE TREATY POWER AND THE CONSTITUTION—THE CASE FOR AMENDMENT 


By Vermont Hatch, of the New York bar, in collaboration with George A. Finch, 
of the District of Columbia bar, and Frank B. Ober, of the Maryland bar. 


To assure supremacy of the Constitution over treaties; to prevent distortion 
of the treaty power through its use as a device to enlarge Federal power at the 
expense of the States; to effectuate domestic reforms, and to accomplish things 
“that, in substance, if not in form” are “un-American”; to prevent international 
executive agreements from accomplishing what a treaty could not do—these are 
the primary objectives of the Bricker amendment. 

These are considerations of the utmost importance to everyone because, unlike 
most other countries,’ our Constitution provides that treaties become the supreme 
law of the land, our domestic law, overruling State laws and constitutions, and 
because, of late, certain international agreements made by the Executive without 
the concurrence of either House of Congress, although nowhere mentioned in 
the Constitution, have been raised to a similar dignity in overriding State law. 

The subject has become vastly more important in the last decade because of 
the impetus given by the United Nations to the formulation of treaties for the 
international regulation, supervision, and control of the most fundamental 
everyday rights and relationships of individuals and for the erection of inter- 
national bodies and organizations to supervise, regulate, and enforce such 
treaties. 

In Charles Henry Butler’s work, The Treatymaking Power of the United 
States (1902), volume I, page 5, the author expressed the opinion: 

“First: That the treatymaking power of the United States, as vested in the 
Central Government, is derived not only from the powers exrpressly conferred 
by the Constitution, but that it is also possessed by that Government as an 
attribute of sovereignty, and that it extends to every subject which can be the 
basis of negotiation and contract between any of the sovereign powers of the 
world, or in regard to which the several States of the Union themselves could 
have negotiated and contracted if the Constitution had not expressly prohibited 
the States from exercising the treatymaking power in any manner whatever 
and vested that power exclusively in, and expressly delegated it to, the Federal 
Government.” [Italic added.] 

The thesis of Mr. Butler was adopted in substance in 1936 by Mr. Justice 
Sutherland in United States y. Curtiss-Wright? when he stated that the power 


® Hearings. p. 936. 

% The Federalist, No. 83 (Hamilton). 

® “Our peculiar security is in the possession of a written constitution. Let us uot make 
it a blank paper by constructions. I say the same as to the opinion of those who consider 
the grant of the treaty power as boundless. If it is, then we have no constitution.” 10 
Jefferson, Writings, 419 (lib. ed. 1903). 

11953 hearings on S. J. Res. 1 and 8S. J. Res. 43 hereafter called 1953 hearings), p. 1121. 

2299 U. S. 304, 318, “Much of the Court’s opinion is dictum. * * *” Youngstown 
Sheet & Tube Co. vy. Sawyer (343 U. S. 579, 635, footnote 2 to Mr. Justice Jackson's opinion). 
But as stated at the outset the implications of the language must be taken into account as 
indicating an unlimited treaty power above and beyond the Constitution and therefore un- 
restricted thereby. The next year (1937) Justice Sutherland in the case of U. 8S. v. Belmont 
(301 U. S. 324), declared an executive agreement, made by the President alone, of equal 
status with a treaty under the supremacy clause in its effect in overruling State laws and 
Constitutions: and 5 years later (1942) U. S. v. Pink (315 U. S. 203) reaffirmed this doc- 
trine. As noted earlier executive agreements are nowhere mentioned in the Constitution. 
These cases will be considered infra. 
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to make treaties would have vested in the Federal Government as a necessary 
concomitant of nationality if it had never been mentioned in the Constitution. 

This would be a treaty power, in part at least, above and beyond the Con- 
stitution. 

Mr. Butler’s thesis was challenged by Henry St. George Tucker in his work 
Limitations on the Treatymaking Power (1915) at length, but pithily in these 
words (p. 98): 

“If such power existed independently of the Constitution, the inquiry is 
certainly pertinent, why was the grant of power ever given in the Constitution? 
Why grant what already existed?” 

In Missouri vy. Holland, Mr. Justice Holmes stated : * 

To answer this question it is not enough to refer to the 10th amendment, 
reserving the powers not delegated to the United States, because by article II, 
section 2, the power to make treaties is delegated expressly, and by article VI 
treaties made under the authority of the United States, along with the Consti- 
tution and laws of the United States made in pursuance thereof, are declared 
the supreme law of the land. 

In 1845 Prof. Myres S. McDougal of the Yale Law School wrote: 

“But whatever the rationale used, it is perfectly clear that in the conduct of 
our international relations, the powers of the Federal Government are ample to 
deal with any problem, because they derive not only from the Constitution, but 
‘from the necessities of the case’.” * 

Finally in 1952 the present Secretary of State asserted that treaties “can over- 
ride the Constitution.” ° 

Here then are the basic and fundamental questions: Is the treaty power derived 
from the Constitution and to be construed as an integral part of and in harmony 
with the other provisions of that instrument or is it derived in whole or in part 
from a totally different source and, in either event, is it subject to constitutional 
limitations?’ This should be kept in mind at every stage of any discussion of the 
Bricker amendment. 

On February 26 and September 18, 1952, the house of delegates of the American 
Bar Association recommended to the Congress for consideration the text of a 
proposed amendment to the Constitution of the United States in respect of the 
treatymaking power and on September 18, 1952, the text of a proposed amend- 
ment in respect of executive agreements.® : 

On June 4. 1958, after extended hearings in 1952 and in 1953 on Senate joint 
resolutions on the subject introduced by Senator Bricker, of Ohio, on February 
7, 1952, and January 7, 1953, and by Senator Watkins, of Utah, on February 16, 
1953,’ the proposed amendment in its present form was reported favorably to the 
Senate by a vote in the Committee on the Judiciary of 5 Republicans and 4 Demo- 
crats in favor to 3 Democrats and 2 Republicans against.* The text of the 
amendment, so proposed by the Senate Judiciary Committee, follows closely the 
American Bar Association proposal. 

At the annual meeting of the American Bar Association in August 1953, the 
section of international and comparative law offered in the house of delegates *® 
a resolution which, if adopted, would have put the American Bar Association on 
record as opposing the amendment in its present form, but that motion was 
defeated after prolonged debate by a vote of almost 4 to 1 (117 to 33).” 


Readers of this Journal are well aware that article II, section 2, of the Con- 


=) 


stitution vests the power to make treaties in the President, not alone but “by 


3 Missouri v. Holland ( (1920), 252 U. S. 416, 432. 

‘Treaties and Congressional-Executive or Presidental Agreements: Interchangeable 
Instruments of National Policy, by Myres 8S. McDougal and Asher Lans, 54 Yale L. Jour. 
181, 534 at 260 (hereafter referred to as McDougal and Lans). 

° 1953 hearings, p. 862, cf. 39 A. B. A. J. 1064 (1953). 

*°77 A. B. A. Rep., pp. 447 and 122. 

7S. J. Res. 130, 82d Cong., 2d sess.; S. J. Res. 1, 88d Cong., Ist sess.; and S. J. Res. 43, 
83d Cong., Ist sess. 

‘S. Rept. No. 412, 88d Cong., 1st sess., with minority views. Those voting favorably 
were Jenner (Republican), Indiana; Watkins (Republican), Utah; Hendrickson (Republi- 
can), New Jersey ; Welker (Republican), Idaho; Butler (Republican), Maryland ; McCarran 
(Democrat), Nevada; Eastland (Democrat), Mississipi; Johnston (Democrat), South 
Carolina; and Smith (Democrat), North Carolina. Senator Dirksen (Republican), of 
Illinois would have voted favorably had he not been absent on official business. Opposed 
were: Kefauver (Democrat), Tennessee; Kilgore (Democrat), West Virginia; Wiley 
(Republican), Wisconsin; Hennings (Democrat), Missouri; and Langer (Republican), 
North Dakota. 

939 A. B. A. J. 1034. 

1 39 A. B. A. J. 1036. The house of delegates is the body vested by the constitution of 
the American Bar Association with control and administration of that association and 
its membership includes one or more representatives from every State in the Union. 
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and with the advice and consent of the Senate, provided two-thirds of the Senators 
present concur.” 

Article VI, paragraph 2, reads: 

“This Constitution, and the Laws of the United States which shall be made 
in Pursuance thereof: and all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the supreme Law of the Land; and the 
Judges in every State shall be bound thereby, any thing in the Constitution or 
Laws of any State to the Contrary notwithstanding.” [Italic added.] 

Article I, section 1, provides: 

“All legislative Powers herein granted shall be vested in a Congress of the 
United States, which shall consist of a Senate and House of Representatives.” 

Article I, section 8, clause 12 confers on Congress power 

“To make all Laws which shall be necessary and proper for carrying into 
Execution the foregoing Powers, and all other Powers vested by this Constitution 
in the Government of the United States, or any Department or Officer thereof.” 
[Italic added. ]} 

The Constitution will be searched in vain for any mention of or reference to 
executive agreements. 

The Constitution has been amended 22 times—12 times in addition to the Bill 
of Rights which was adopted out of fear of the powers given by the Constitution 
to the Federal Government ; and 

The 10th amendment provides: 

“The powers not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States respectively, or to the 
people.” 

The Supreme Court has stated that the purpose of the 10th amendment was 
“to allay fears that the new National Government might seek to exercise powers 
not granted, and that the States might not be able to exercise fully their reserved 
powers”—a statement wholly incompatible with the idea that there are no such 
reserved powers beyond the reach of the Federal Government.” 

A good deal of confusion can be eliminated by a statement of what the Bricker 
amendment would not do. 

First, it would not affect the method of negotiating or ratifying any treaty. 

Second, if a treaty did not conflict with the Constitution, the amendment would 
not affect it in any way unless it attempted to change the internal law of this 
country. 

Third, it would not prevent any treaty from being self-executing law by its 
own terms—unless it would change our internal law. 

It would affirm the power of Congress, which is probably a power which Con- 
gress already has, to regulate executive agreements. Except for that, unless an 
executive agreement were either in conflict with the Constitution or sought to 
change our domestic law, the amendment would not affect it. 

Section 1 of the Bricker amendment reads: 

“A provision of a treaty which conflicts with this Constitution shall not be of 
any force or effect.” 

Section 1 was thus designed to declare that the treaty power could not override 
the other provisions of the Censtitution but must operate in harmony with them. 
It would also give the courts a clear constitutional basis for declaring, and the 
power to declare a treaty provision void if it should conflict with the Constitution. 


SOME ARGUMENTS OF OPPONENTS OF THE AMENDMENT 


It is stated by many who oppose the amendment that this section is the law 
today ; * that there is no need to amend the Constitution to say so; and that there 
is danger in even the attempt to codify the alleged existing rule lest the courts 
find a different meaning from that intended. This last argument deserves little 
attention,” but it strongly suggests that opinions may differ fundamentally as to 


1uU. 8. v. Darby (312 U. S. 100, 124 (1941)). Judge Charles C. Nott, of the Court of 
Claims asserted, however, that this was a clause ‘“* * * which politically has made much 
mischief during these 125 years, but which under the necessities of judicial construction has 
amounted to nothing * * *.” 7 Encyclopedia Americana (1939 edition), p. 568. 

122“Tt is unobjectionable in itself, but unnecessary,” Chafee, Harvard Law School 
Record, Feb. 21, 1952; 8 Record of The Association of the Bar of the city of New York, 
No. 9, p. 22; Statement of Position on the Bricker Amendment by Committee for Defense 
of the Constitution by Preserving the Treaty Power, accompanying letter of December 29, 
1953 ; New York Times, editorial, January 7, 1954, p. 30, col. 2. 

18 The argument proceeds on two basic fallacies : @> that existing law cannot be suc- 
cessfully codified because the courts may well find a different meaning due to the attempt 
to codify, and (2) that the courts will not have, or will not avail themselves of the legisla- 
tive history of a codification to ascertain its true purpose. 
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what is meant by “conflicts with the Constitution.” This may be the root of much 
of the opposition to section 1. (Opponents who believe that the treaty power 
derives from a source other than the Constitution, would of course object to 
sec. 1.) 

To illustrate: the State Department has said: 

“The treatymaking power is a constitutional power, and as such cannot pos- 
sibly violate the Constitution.” 

This could mean either (a) that the treaty power, springing from the Consti- 
tution itself, cannot accomplish ends at variance with the Constitution’s other 
provisions or (0) that, since the treaty power is delegated by the Constitution 
without explicit limitation, nothing that a treaty can accomplish can be at 
variance with the Constitution. 

Proponents of amendment believe the law should be in accordance with the 
first interpretation and that section 1 of the amendment would mean just that. 

Is that the law today? Can it be possible that the second interpretation—an 
omnipotent treaty power—is today’s status? What, if any, limitation, can 
be said to apply to the treaty power as of now? 

Suppose opponents of amendment should state clearly that there was no 
limitation on the treaty power contained in the rest of the Constitution. Then 
indeed would the case for amendment be unassailable.” But usually opponents 
claim that there are limitations. In general it is said that the treaty power is 
unlimited (@) if it deals with a subject of real international concern and (b) 
does not run contrary, some say to constitutional prohibitions,” others say to 
fundamental or basic constitutional guaranties, still others to constitutional 
limitations in favor of private rights.” 

It becomes immediately obvious that any matter can be made one of inter- 
national concern (“real,” if you will) by the mere device of our State Department, 
getting any other government at all interested enough to be willing to make a 
treaty with us on the subject.” 

So that the first suggested element of limitation on the treaty power is in 
fact one that can be made to order by the power it is alleged to limit. 

The very variation in the statement of the other suggested requisite, by differ- 
ent opponents, and even by the same people at different times, and the lack of 
clarity as to exactly what is meant by those statements makes it impossible to 
believe that there could be a basis here for limitation on the treaty power which 
could be relied on with any degree of assurance, if indeed it exists at all. 

From the earliest times courts have indicated that it was doubtful whether 
they had the power to pass upon the constitutional validity of treaties.” It has 
been said that the making of treaties “being an exercise of the political power” 
they are not the official concern of the courts except as to their existence and 
construction.” 


If the courts cannot pass on the constitutionality of treaties, what constitu- 
tional limitation exists? 


There is no explicit limitation on treaties in the Constitution and no treaty 
has ever been declared unconstitutional. 


141953 hearings, p. 830. (The phrase is quoted for illustrative purposes only and not to 
interpret its intended meaning.) 

15 There are, as indicated, apparently two schools of thought among opponents, first, those 
who agree with Mr. Butler and the dictum of Justice Sutherland, ian second, those who 
regard the treaty power as a delegated power exclusively. 

186 See, for example, report of Committee on Federal Legislation and Committee on 
International Law of the Association of the Bar of the City of New York, dated April 28, 
1952 (hereafter referred to as 1 City Bar) at pp. 12 and 16. 

17 Constitution of the United States of America, revised and annotated 1953, edition by 
Prof. Edwin 8S. Corwin, at p. 429. 


18 See June 1952 report of the committee on amendments to the Federal Constitution of 
the New York State Bar Association, p. 17. 

1” Ware v. Hylton (3 Dall. 199, 237 (U. S. 1796)); Oetjen v. Central Leather Co. (246 
U. S. 297, 302 (1918)) : see also U. S. v. Reid (73 F. 2d 153, 155 (9th Cir. 1934) ). 

°U. 8S. v. Domestic Fuel Corporation (71 F. 2d 424, 430 (1934)); Z. &€ F. ete. v. Hull 
(114 F. 2d 464, 468 (D. of C., 1940), particularly footnote 13. 

Attorney General Brownell assumes that the courts could declare a treaty unconstitu- 
tional, 1953 hearings, pp. 946, 913, 935. The Secretary of State, Mr. Dulles, apparently 
So assumes (id., p. 878), although how this can be true in view of his quoted statement that 
treaties “can override the Constitution” is not clear. The Supreme Court said, in U. S. v. 
Pink (315 U. S. 208, 222 (1942)): “This Court, speaking through Mr. Justice Sutherland, 
held that the conduct of foreign relations is committed by the Constitution to the political 


department of the Federal Government ; that the propriety of the exercise of that power is 
not open to judicial inquiry. * * *” 
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Prof. Zechariah Chafee, Jr., of Harvard, met the issue squarely in 1952. He 
said flatly that the Supreme Court had never squarely decided whether the treaty 
power is subject to constitutional limitation.” 

As to the argument founded on dicta of the Supreme Court made years ago, 
principally the dictum in Geofroy v. Riggs (133 U.S. 258 (1890) ), that a treaty 
may not do what the Constitution expressly forbids, Professor Sutherland, of 
the Harvard Law School, wrote in 1952: 

“President Coolidge and the Senate evidently thought that a treaty could pre- 
vail over at least one amendment.” * 

He was referring to a treaty made in 1924 permitting British ships to transport 
liquor as sea stores without penalty in the teeth of prior decision of the Supreme 
Court saying: 

“This is prohibited transportation and importation in the sense of the amend- 
ment [the 18th] and the act.” * 

When it was sought to challenge that treaty as doing what the Constitution 
expressly forbade, the courts dismissed saying that there were no sufficient 
allegations of damage to the appellants or their proprietary rights as to warrant 
the inquiry.” 

So at least one treaty apparently has flown in the face of explicit constitutional 
prohibition after the prohibition was interpreted by the Supreme Court. 

Thus there is no assurance that even a constitutional prohibition limits the 
treaty power. 

If prohibitions in the Constitution were in fact the only limitation on treaty 
power, could a self-executing treaty (which is not a law of Congress) infringe on 
the first amendment providing “Congress shall make no law respecting an estab- 
lishment of religion” or abridging freedom of speech or of the press? The 
prohibition would not fit. 

Opponents of amendment challenge this suggestion and their challenge will be 
dealt with infra. It is referred to here to illustrate the difficulties o:ponents 
labor under in trying to define constitutional limitations on the treaty power 
alleged to exist at the present time when the Supreme Court has never clearly 
decided that there is any such limitation. This may also explain why some 
opponents speak of constitutional prohibitions, others of basic constitutional 
guaranties and others of specific limitations in the Constitution in favor of 
private right.” 

The suggestion that basic or fundamental constitutional guaranties or con- 
stitutional limitations in favor of private rights are limiting factors are far 
less specific than constitutional prohibitions and quite unsatisfactory. 

The dicta in the cases of Geofroy v. Riggs, The Cherokee Tobacco and Missouri 
v. Holland (frequently cited on treaty limitation) speak of “what the Constitu- 
tion forbids,” “cannot change the Constitution or be held valid if it be in violation 
of that instrument”, and not contravening “any prohibitory words.” 

The Founding Fathers knew the word “guarantee.” They used it exactly once 
in the entire Constitution, when, in article IV, section 4, it was provided: ‘The 
United States shall guarantee to every State in the Union a Republican Form 
of Government * * *” and “It is well settled that questions arising under” 
that “clause are political, not judicial, in character and thus are for the con- 
sideration of the Congress and not the courts.” * 

The constitutions of some other nations, with ideas radically different from 
ours as to the source of rights of the individual, confer or guarantee in terms 


21“No doubt, the question whether the treaty power is subject to constitutional limita- 
tions has never been squarely decided by the Supreme Court, because fortunately no Amer 
ican treaty has come near enough to violating the Constitution to make the issue worth 
litigating’ (Harvard Law School Record, Feb. 21, 1952, col. 4). 

22 Restricting the Treaty Power, 65 Harv. Law Review 1305, 1319 (1952). 

3 Cunard S. S. Co. v. Mellon (262 U. S, 100 (1923)). It has been suggested that since 
Congress exempted traffic through the Panama Canal and over the Panama Railroad, a 
treaty could properly make this exemption, but the time sequence refutes the argument: 
The 18th amendment was ratified effective January 29, 1919; the National Prohibition Act 
was passed October 28, 1919; the Cunard case was decided in 1923 and the treaty made 
thereafter in 1924. The decision probably called for revision of the enforcement statute 
rather than for an exception in the face of the prohibition. 

2 Milliken v. Stone (16 F. 2d 981, 984 (1927); cert. aen., 274 U. S. 748 (1927)). 

2 See footnotes 16 and 17, supra. 

% Constitution of the United States, Revised and Annotated, 1938 edition, p. 548. 
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certain of these rights. Ours does not.” The phrase “constitutional guaranties” 
although often used is not a happy one. 

Further examination of some of the positions taken by opponents will further 
demonstrate the lack of precise conviction as to where, if at all, limitations in 
the treatymaking power may be said to lie. 

In a work edited by Prof. Edward S. Corwin the following appears: 

“Our system being theoretically opposed to the lodgment anywhere in govern- 
ment of unlimited power, the question of the scope of this exclusive power has 
often been pressed upon the Court, which has sometimes used language vaguely 
suggestive of limitation, as in the following passage from Justice Field’s opinion 
for the Court in Geofroy v. Riggs, which was decided in 1890 * * *,” [Italics 
added. ] 

And 

“Justice Sutherland’s later assertion in the Curtiss-Wright case that the 
powers “to declare and wage war, to conclude peace, to make treaties,” etc., 
belong to “the Federal Government as the necessary concomitants of nationality” 
leaves even less room for the notion of a limited treatymaking power, as indeed 
appears from his further statement that “as a member of the family of nations, 
the right and power of the United States * * * are equal to the right and power 
ot the other members of the international family.” No doubt there are specific 
limitations in the Constitution in favor of private rights which “go to the roots” 
of all power. But these do not include the reserved powers of the States; nor 
do they appear to limit the National Government in its choice of matters con- 
cerning which it may treat with other governments. [Italic added.]™ 

Furthermore, Professor Corwin does not think section 1 would impose any new 
limitations on the treaty power.” 

Another learned opponent of the amendment, Prof. Myres S. McDougal, appar- 
ently believes in amendment of the Constitution by “informal adaptation” and 
“usage” rather than “formal textual alteration.” In 1945 he wrote: ® 

“In preferring to alter the Constitution by informal adaptation, the American 
people have also been motivated by a wise realization of the inevitable transiency 
of political arrangements. The ultimate advantage of usage over formal textual 
alteration as a method of constitutional change is that, while it preserves the 
formal symmetry of the document, it reduces the danger of freezing the struc- 
tures of government within the mold dictated by the expediencies or political 
philosophy of any given era. A formal amendment may be outmoded shortly 
after it is adopted, but usage permits continual adjustment to the necessities of 
national existence. Thus the Constitution is enabled to fulfill its role as a symbol 
of national unity and continuity, while nevertheless being ceaselessly adapted, 
as its framers intended, to the problems of ‘ages to come’.” 

Where this would leave any limitation on the treaty power believed to exist 
at any given time or from time to time seems clear. 

Still another opponent of amendment, in discussing the proposed Interna- 
tional Criminal Court states: 

“Recently the Supreme Court has refused to review convictions by the Tokyo 
and Nuremberg tribunals on the ground that international tribunals established 
by treaties do not exercise the judicial power of the United States. Consequently, 
if an international criminal court should be established by treaty, its procedure 
would not be limited by provisions of the constitutional Bill of Rights.” 

He thus asserts that by treaty we could set up an international criminal court, 
which, under certain circumstances, could try our citizens for acts done within 
the United States, but which would not be bound even by the prohibitions of our 
Bill of Rights. If that would not be destroying the safeguards of our constitu- 
tional Bill of Rights by the treaty route, no more can possibly be said. 


27 Constitutional concepts should not be expressed in ambiguous terms. Our Constitution 
recognizes and protects certain of our unalienable rights, with which we are endowed by our 
Creator. The word “guaranteed” was, perhaps for that very reason, abandoned in the 
Draft Covenant on Civil and Political Rights in favor of ‘recognized or existing.” Art. 18, 
Commission on Human Rights, Report of the Seventh Session (April 16—May 19, 1951), 
p. 22, as quoted in footnote 1, p. 8, of 1 City Bar; art. 4, sec. 2, of Draft Covenant on 
Ag Seer enennas Social, and Cultural Rights, United Nations Bulletin, Sept. 1, 

952, p. 254. 

28 Corwin, cited supra, note 17, at pp. 428, 429. 

July 1953 issue of Think, where Professor Corwin stated: “In short, sec. 1 of the 
Bricker proposal, which specifies no new limitations to the treaty power, would leave things 
just as they stand today—it would be surplusage.” He did not there comment on the 
right to pass on treaties which sec. 1 woul ~~ eapmarered confer on the courts. 

*® McDougal and Lans, cited supra, note 4, at p. 294. 

*% Quiney Wright, 26 Southern California Law Review 392. 
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A treaty to establish an International Criminal Court is in process of being 
drafted. The original draft would have eliminated both indictment by a grand 
jury and trial by jury and it failed to afford adequate protection against the in- 
troduction at the trial of an accused of an involuntary confession made by him.” 

Even as revised last year, there is no indictment by a grand jury, no adequate 
protection against involuntary confessions and a jury trial only if the instrument 
conferring jurisdiction so provides; but this is an instrument of the adhering 
state, not of the accused.” 

Finally, we have the considered opinion of the present Secretary of State 
expressed in 1952: 

‘“* * * whereas treaty law can override the Constitution. Treaties, for ex- 
ample, can take powers from the States and give them to the Federal Government 
or to some international body, and they can cut across the rights given [sic] the 
people by their constitution Bill of Rights.” * 

With a record such as just outlined, can it possibly be said with certainty that 
there is any limitation on the treaty power, even in the aninds of those who regard 
it as exclusively a delegated power? 

If there were less doubt than there is that a treaty or treaty law may override 
the Constitution, nothing should be allowed to stand in the way of an amendment 
which would dispel that doubt for all time. 

Other arguments made against the amendment are equally unconvincing and 
totally unimportant unless there is some limitation on the treaty power itself. 

It is argued that in Government we must trust somebody; that we can trust 
any one of the three branches of our Government; and that if we cannot it would 
be futile to trust in a written Constitution. 

That argument proves too much. If a Constitution is worthless without such 
complete confidence in each of the separate instrumentalities it sets up as this 
argument would suggest, why a Constitution at all? Why provisions for im- 
peachment and removal from office? What of history which demonstrates that 
constitutional requirements have not always been adhered to, either by the Con- 
gress in enacting statutes or by the President himself, as in the seizure of the 
steel mills? Why was the Bill of Rights demanded and added to the Constitution? 

Of course we must trust someone and we do so daily and in every walk of life. 
That is not the question; but rather what basic rules should be laid down to 
circumscribe the area within which that trust shall be vested. 

The Founding Fathers understood this. Hamilton wrote in the 75th Federalist 
Paper: 

“The history of human conduct does not warrant that exalted opinion of human 
virtue which would make it wise in a nation to commit interests of so delicate 
and momentous a kind, as those which concern its intercourse with the rest of 
the world, to the sole disposal of a magistrate created and circumstanced as would 
be a President of the United States.” 

And Jefferson wrote in the famous Kentucky Resolutions : * 

“* * * that it would be a dangerous delusion were a confidence in the men 
of our choice to silence our fears for the safety of our rights; that confidence is 
everywhere the parent of despotism; free government is founded in jealousy, 
and not in confidence; it is jealousy, and not confidence, which prescribes lim- 
ited constitutions to bind down those whom we are obliged to trust with 
power * * * 

“In questions of power, then, let no more be said of confidence in man, but 
bind him down from mischief by the chains of the Constitution.” 

The argument referred to above, that a self-executing treaty (which is not a 
law of Congress) might impair the protection of the first amendment providing 
that “Congress shall make no law” respecting an establishment of religion, free- 
dom of speech, and the press overlooks the implications of Mr. Justice Holmes’ 
statement in Missouri v. Holland: 

“Acts of Congress are the supreme law of the land only when made in pursu- 
ance of the Constitution, while treaties are declared to be so when made under 


32 Appendix C, Report of A. B. A. Commission on Peace and Law, February 1, 1952, p. 
31;38 A. B. A. J. 641, 644, August 1952. 

330. N. Bulletin, September 1, 1953, pp. 196-198, arts. 33, 35, 37, 38. 

% 1953 hearings, p. 862. Secretary Dulles believed that concern over the use of the 
treaty power to effectuate reforms, re in relation to social matters, and to im- 
pose upon our Republic conceptions regarding human rights which many felt were alien 
to our traditional concepts’? was legitimate; but that arousing concern corrected “the 
evil” (p. 824). He had even tried drafting an amendment himself (p. 866). He stated: 
“We do not consider that you properly can or constitutionally can use the treaty device 
in order to effectuate internal reforms” (p. 878). See also footnote 5. 

% 4 Elliot’s Debates 543. 
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the authority of the United States. It is open to question whether the authority 
of the United States means more than the formal acts prescribed to make the 
convention.” 

The argument overlooks also the statement in United States v. Pink that “the 
fifth amendment does not stand in the way of giving full force and effect to 
the Litvinoff Assignment” and the comment of Dr. Philip C. Jessup that “From 
the point of view of our constitutional law, the decision may well mark one of 
the most far-reaching inroads upon the protection which it was supposed the 
fifth amendment accorded to private property.” ™ 

No comfort is to be drawn from citation of authorities dealing with purely 
internal statutory or administrative acts. We are dealing with the treaty power. 

The proposition that comfort should be drawn from the admitted fact that 
no treaty has ever been declared unconstitutional, has already been dealt 
with. 

There is little profit either in asserting or in questioning the oft-repeated asser- 
tion of opponents that the present constitutional provisions have served us well for 
165 years, because it is not the past 165 years we must regard, but the present— 
the tendency which has been developing during recent years to consider treaty- 
making as a Way to effectuate domestic reforms.” 

In 1920 the Supreme Court in Missouri v. Holland, through Mr. Justice 
Holmes, rendered opponents’ argument in this regard as dead as the dodo bird 
when he haid: 

“The case before us must be considered in the light of our whole experience 
and not merely in that of what was said a hundred years ago. * * * We must 
consider what this country has become in deciding what that amendment 
{the tenth] has reserved * * * No doubt the great body of private relations 
usually fall within the control of the State, but a treaty may override its 
power.” 

The case in which he spoke was dealing with no conventional treaty of 
friendship, commerce, and navigation, but with the first situation that has been 
discovered in the history of this Nation where the Government deliberately sought 
and made a treaty for the express purpose of conferring on itself legislative 
competence in domestic fields where it had none before. This occurred more 
than a century and a quarter after the Constitution was adopted. 

It was 16 years later in 1936 that Mr. Justice Sutherland stated in United 
States v. Curtiss-Wright (299 U. 8S. 304, 318) that the power “to make treaties, to 
inaintain diplomatic relations with other sovereignties, if they had never been 
mentioned in the Constitution, would have vested in the Federal Government as 
necessary concomitants of nationality * * *’* The learned Justice may have 
been declaring the international point of view—the view among nations looking 
at the United States as a member of that family; but, it is submifted that, hé 
was far from the facts as regard the internal constitutional status of the treaty 
power—which is a delegated power. 

Section 1 of the amendment would not stop with forbidding treaties which in- 
terfered with personal rights or infringed on fundamental constitutional guaran- 
ties or which violated a constitutional prohibition. Section 1 would invalidate 
any treaty provision in conflict with the Constitution. It would require the 
treaty power to live in harmony with the rest of the Constitution. 

To illustrate: Section 1 of article 1 vests in the Congress “all legislative powers 
herein granted.” Here are no “prohibitory words” or “fundamental or basic 
constitutional guaranties.” But if a treaty attempted to transfer legislative 
power from the Congress to any foreign or international body, it would conflict 
with that provision and should be stricken down; for, in the language of the 
Supreme Court, “The powers of government are delegated in trust to the United 
States, and are incapable of transfer to any other parties. They cannot be 
abandoned or surrendered.” ” 

Section 2 of the amendment states: 

“A treaty shall become effective as internal law in the United States only 
through legislation which would be valid in the absence of treaty.” [Italics 
added. } 

This would have no effect whatever on treaties which did not attempt to change 
our internal domestic law. 


*®U. 8. v. Pink (315 U. 8S. 203 (1942)) ; 36 Am. Jour, of Intl. Law 282 (1942). 
37 1953 hearings, p. 824. 

% See footnote 2, supra. 

%*° The Chinese Exclusion Case (130 U. S. 581, 609 (1889)). 
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Courts sometimes disagree as to whether particular treaty provisions create 
internal law under article V.“. But under this section of the amendment, legis- 
lation would be required to change our internal law and that possibility of 
doubt would be eliminated. Both courts and citizens would know what was 
intended to govern them, when it was to take effect, and where to look for it. 

As of 1950, 24 nations required all treaties to be submitted to the approval of 
the national legislatures and 28 nations required “parliamentary approval of all 
treaties which affect internal law, the right of citizens, or which need implementa- 
tion by legislation.” * 

In Great Britain an act of Parliament is necessary to give effect to a treaty 
which would change their internal law.“ The same is true in Canada.“ 

Since with us a treaty becomes supreme domestic law automatically unless 
its terms call for legislation to effectuate it, a treaty could be internal law here 
and not effective within the other country. 


OPPONENTS’ POSITIONS ARE NOT CONSISTENT 


Opponents argue that this inequality could be met by our inserting a treaty 
provision postponing internal effectiveness with us until the other party legis- 
lated. They also argue that securing the rights of our citizens abroad requires 
that treaties be operative at once. These positions quarrel, and the latter would 
have more persuasiveness if opponents would point to countries (other than 
the 28 where speed on our part may not make the treaty operative abroad) 
with which it is desirable that treaties should be immediately effective. 

Those favoring amendment think legislation is always desirable, both because 
it is always required in many other major countries and also because we are 
dealing here with our domestic law, which one should be able to find in the statute 
books. 

It is asserted by opponents that the framers of the Constitution considered 
and rejected a proposal for participation by the House of Representatives in 
treatymaking. 

The proposal to which opponents refer was that “no treaty shall be binding on 
the United States which is not ratified by a law.” “ Section 2 of the Bricker 
amendment, on the other hand would permit the treaty to become binding upon 
the United States immediately under international law and would have no effect 
on any treaty unless it sought to alter our internal law. The difference is ob- 
vious. 

Professor McDougal, who joins in objecting to giving the House of Representa- 
tives a voice in legislating in implementing treaties as domestic law, sees no 
objection to participation by the House of Representatives in making congres- 


4 See Fujii v. California (217 P. 2d 481, 218 P. 2d 595, 242 P. 2d 617). Writers on the 
subject also disagree. Hudson, Charter Provisions on Human Rights in American Law, 
44 American Journal of International Law 543 (1950); Wright, 45 American Journal of 
International Law 62 (1951). 

In Oyama Vv. California (332 U. S. 633 (1948)), the Supreme Court found that the alien 
land law of California denied equal protection of the laws to the infant citizen Oyama. 
The decision was by a divided court—6 to 3. In the concurring opinion of Mr. Justice 
Black (joined in by Mr. Justice Douglas) it is stated (p. 649): “There are additional 
reasons now why that law stands as an obstacle to the free accomplishment of our policy 
in the international field. One of these reasons is that we have recently pledged ourselves 
to cooperate with the United Nations to promote * * * universal respect for, and observ- 
ance of, human rights and fundamental freedoms for all without distinction as to race, 
sex, language, or religion. How can this Nation be faithful to this international pledge 
if State laws which bar land ownership and occupancy by aliens on account of race are 
permitted to be enforced?” 

— cose opinion of Mr. Justice Murphy (joined in by Mr. Justice Rutledge) 
stated (p. 673) : 

‘‘Moreover, this Nation has recently pledged itself, through the United Nations Charter, 
to promote respect for, and observance of, human rights and fundamental freedoms for 
all without distinction as to race, sex, language, and religion. The alien land law stands 
as a barrier to the fulfillment of that national pledge. Its inconsistency with the charter, 
which has been duly ratified and adopted by the United States, is but one more reason why 
the statute must be condemned.” 

41 Report, aa 1, 1950, American Bar Association Committee on Peace and Law 
Through United Nations, pp. 11, 55. 

42 McNair, The Law of Treaties, pp. 7-8. Case and Comment, September—October 1953, 
p. 17, quoting the Law Times (England), April 24, 1953: “As previously stated, where 
a treaty imposes financial burdens of [sic?] the community— as, for example, treaties of 
commerce, which may affect scales of import duties—parliamentary sanction is essential. 
The curious result may follow that, while a treaty is perfectly valid internationally, it 
may be completely without effect so far as British subjects are concerned.” 

43 Canada vy. Ontario ((1937] A. C. 326, 347) ; 1953 hearings, pp. 920, 835; Canadian 
Bar Review, November 1951, p. 969. 

442 Farrand 292-394. 
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sional-executive agreements for after quoting from a letter of Jefferson, he 
wrote: 

“Considered in this spirit, the most significant fact about the motives which 
are supposed to have impelled the framers to exclude the House of Representa- 
tives from the treatymaking process and to require the Senate to give its consent 
by a two-thirds majority is that none of them have any validity today; most 
indeed were outmoded within 50 years after the drafting of the Constitution.” 
And “the result is that our constitutional law today makes available two parallel 
and completely interchangeable procedures, wholly applicable to the same sup- 
ject matters and of identical domestic and international legal consequences, for 
the consummation of intergovernmental agreements.” 

He was referring to treaties and to executive agreements and he said there is 
what may be called an “agreementmaking procedure, which may operate either 
under the combined powers of the Congress and the President or in some in- 
stances under the powers of the President alone” and “In such a system the 
survival, as a sort of constitutional vermiform appendix, of an additional un- 
democratic mode of validating international agreements by the two-thirds vote 
of a single house, can do no harm to the national interest, if it is agreed by all 
parties that this mode of validation is not exclusive of the more democratic mode 
and that its continued existence is not to be used to obfuscate issues of sub- 
stantive policy by the invocation of procedural subtleties.” * 

It is objected that it might be difficult to determine what effects as internal law 
a treaty might have. It is not shown, however, that other countries experience 
this difficulty. 

It is objected that a treaty might have unintended internal effects. A plea 
for law by inadvertence scarcely appeals. 

The argument that the treaty process would be exceedingly cumbersome 
under section 2 because of legislation being required to change internal law 
might be directed against our entire system of law enactment. The fact that 
the legislative process will insure complete airing of the proposals and public 
knowledge of what is being done to the laws governing their daily lives more 
than counterbalance any argument of alleged cumbersomeness. 

In the Sawyer case (348 U. S. 579) both Justices Frankfurter (p. 613) and 
Douglas (p. 629) quoted the dissent of Mr. Justice Brandeis in Myers v. United 
States (272 U. 8S. 52, 293) as follows: 

“The doctrine of the separation of powers was adopted by the Convention of 
1787, not to promote efficiency but to preclude the exercise of arbitrary power. 
The purpose was, not to avoid friction, but, by means of the inevitable friction 
incident to the distribution of the governmental powers among three departments, 
to save the people from autocracy.” 

This should be a sufficient answer to those who plead for speed and certainty in 
making international agreement so far as internal law is concerned. 

In 1787 it was thought “that the necessity of secrecy in the case of treaties 
forbade a reference of them to the whole legislature.” “ No one should be heard 
today to advocate secrecy in the enactment of domestic laws. 

Were section 2 adopted the world would be on notice that we, like many other 
nations, require legislation to make a treaty effective internally.” 

Reliance on the power of Congress to breach our international agreements 
subsequently by nullifying their internal effect by legislation, is scarcely to be 
recommended, although opponents put much reliance on it.” 

It is sometimes said that the consent of two-thirds of the Senate present 
partakes of the nature of a legislative act. The complete answer is article I, 
section 1 of the Constitution as well as the pressure in the Senate to ratify 
treaties presented.” 

The second effect of section 2 of the Amendment would be to prevent the 
Federal Government from acquiring by treaty additional legislative competence 
in domestic affairs beyond that possessed by it in the absence of treaty. 

In 1916, after a Federal game law was declared unconstitutional as not within 
the powers delegated to the Federal Government, our State Department deliber- 


45 McDougal and Lans, op. cit., pp. 545, 187, 535, and see p. 211. 

462 Farrand 538: “* * * decision, secrecy, and dispatch, are incompatible with the 
genius of a body so variable and so numerous.” 75th Federalist Paper (Hamilton) (italics 
his) ; see also 5 Elliot 523. 


475, Hackworth, Digest of International Law 154. 


48 See Hughes, Recent Questions and Negotiations, 18 American Journal of International 
Law 229, at p. 230 (1924). 
49 See 1953 hearings, p. 728. 
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ately negotiated a treaty with Great Britain for the express purpose of being able 
to sustain such a game law, when again passed, as “necessary and proper” to 
our treaty obligations. Here was no commercial treaty—no conventional treaty 
of any kind. But the “bootstrap” operation succeeded. The new game law 
was upheld in a decision (Missouri v. Holland, 252 U. 8. 416 (1920) ), which has 
been said dangerously to approach a constitutional amendment.” Mr. Justice 
Holmes said: 

“Tf the treaty is valid there can be no dispute about the validity of the statute 
under article I, section 8, as a necessary and proper means to execute the powers 
of the Government.” 

Eighty-four years earlier the Supreme Court had said, “Congress cannot, by 
legislation, enlarge the Federal jurisdiction, nor can it be enlarged under the 
treatymaking power.” ™ 

Opponents invariably cite Ware v. Hylton as a bulwark of their argument and 
as a precedent for Missouri v. Holland. The argument will not withstand 
analysis.” 

No longer is a single reserved power of the States safe against destruction by 
the Federal Government under the doctrine of Missouri v. Holland that “No doubt 
the great body of private relations usually fall within the control of the State, 
but a treaty may override its power.” 

Section 2 of the Bricker amendment would overrule the doctrine of Missouri 
v. Holland. 

The committee on amendments to the Federal Constitution of the New York 
State Bar Association, although opposing amendment, truly said in its report 
presented in June 1952: 

“The principle announced in Missouri v. Holland has a logical ground and is 
based on express constitutional provisions. As applied to treaties normally 
within the treaty power it is satisfactory enough, but if it is to be applied to 
such pacts as the Covenant on Human Rights it would be destructive of the exist- 
ing division of authority between States and Nation. In that case, to enlarge 
Federal power, all that would be necessary would be for us to find some foreign 
nation willing to make an agreement with us as to how we would treat our own 
people. Such a distortion of the treaty power should be condemned as a mere 
device to enlarge Federal power at the expense of the States and not within the 
treaty power. ” * 


FEDERAL GOVERN MENT IS ONE OF DELEGATED POWERS 


While opponents of the amendment rely on the fact that the treaty power, the 
field of foreign affairs, is delegated to the Federa! Government and forbidden to 
the States, they must and do admit that in the domestic field power is divided 
between Nation and the States by the Constitution itself, the Federal Govern- 
men being one of delegated and limited powers at least in that field. This divi- 
sion of powers over domestic matters is fully as fundamental to our form of 
government as the former, and division of power in the domestic field must con- 
tinue and, what is more, must be respected if our concept of a Federal Republic 
is to endure. If delegated Federal power in the foreign field can be used to 
destroy its equal partner, the principle of division of powers domestically, then 
as proponents of amendment contend, the treaty power can be used to destroy 
the powers of the States. 


That, however, is the situation today under the doctrine of Missouri v. Hol- 
land. 


° Lauterpacht, An International Bill of Rights of Man, p. 179. 

51 New Orleans v. United States (10 Pet. 662, 736 (U. S. 1836) ). 

53 Ware v. Hylton (3 Dall. 199; 1 City Bar, p. 12; 39 A. B. A. J. 805). It must be re- 
membered that Ware v. Hylton dealt with the treaty of peace of 1783 and in that con- 
nection Justice Chase said : 

“The authority to make war, of necessity implies the power to make peace; or the war 
must be perpetual” (p. 232). And “A right to make peace, necessarily, includes the power 
of determining on what terms peace shall be made” (p. 236). And sinee under art. IX 
of the Articles of Confederation the ‘‘United States in Congress assembled” had the ex- 
clusive right “of determining on peace and war,” there was no question of interference 
with reserved rights of the States (or corresponding rights) in Ware v. Hylton. 

°3 1953 hearings, p. 49. That committee included in its membership William D. Mitchell 
and John W. Davis, Lewis R. Gullick, John J. Mackrell, and also Harrison Tweed, who was 
separately recorded. 

‘This domestic division exists under the Constitution at least in that field whether or 
not opponents believe the treaty power to be exclusively one of the delegated powers or an 
inherent power not derived solely from the Constitution, and perhaps therefore not subject 
to its limitations. If the latter is their position, where do they find the consent of the 
States to have their part of the domestic field invaded by a power not granted by them? 
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It is clear, then, that today there exists no reliable protection against the 
power over foreign affairs swallowing up and extinguishing the cardinal con- 
cept of division of powers over domestic affairs between Nation and State. 

In the Constitutional Convention of 1787, James Madison said: © 

“The object of treaties is the regulation of intercourse with foreign nations, 
and is external.” 

Alexander Hamilton wrote of treaties: ® 

“They are not rules prescribed by the sovereign to the subject, but agreements 
between sovereign and sovereign.” 

Later Jefferson wrote in his Manual of Parliamentary Procedure that the 
Constitution in the grant of the treaty power “must have meant to except out of 
these the rights reserved to the States. * * *”™ 

Use of the doctrine of Missouri v. Holland has been urged to effectuate social 
reforms within our country and to make our domestic, social, cultural, and eco- 
nomic affairs the concern of foreign nations and international bodies. 

Already the division of power between Nation and States to legislate in 
domestic affairs has been destroyed by a treaty which pledges the Federal Gov- 
ernment to take separate action in cooperation with the United Nations and joint 
action with it and the other member nations for the achievement of the widest 
types of social and economic objectives which might well cover almost every 
human activity and relationship from the cradle to the grave.” Under Missouri v. 
Holland, the Federal Government could move into these fields legislatively and 
thus oust the States completely. The test of the validity of Federal legislation is 
no longer whether the legislation is valid under the Constitution—it might be 
invalid considered by that standard alone—but whether in the light of Missouri v- 
Holland it is valid under articles 55 and 56 of the United Nations Charter. 

The Draft Covenant on Economic, Social, and Cultural Rights,” if adhered to, 
would require the United States “to take steps, individually and through inter- 
national cooperation, to the maximum of its available resources, with a view to 
achieving progressively the full realization of the rights recognized in this 
covenant by legislative as well as by other means.” And these rights again 
embrace all kinds of social, economic, and cultural objectives—all defined in the 
widest and most general terms.” 

Mr. John P. Humphrey, while Director of the Division of Human Rights of the 
United Nations, stated unequivocally :™ 

“What the United Nations is trying to do is revolutionary in character. * * * 
What is now being proposed is, in effect, the creation of some kind of supra- 
national supervision of this relationship between the state and its citizens.” 

While Secretary Dulles does not believe that the treaty device can properly or 
constitutionally be used to effectuate internal reforms,” and while the present 
administration did not intend to become a party to any such treaty,” those who 
advocate the propriety of treaties for “ ‘supranational supervision’ of the rela- 
tionship of a state to its own citizens” although apparently revolutionary,” will 
undoubtedly continue to press for this type of revolutionary step. 





553 Elliot’s Debates, 514. 

6 75th Federalist Paper. 

57 81st Cong., 2d sess., H. Doc. No. 739, p. 283 (1950). 

53 Arts. 55 and 56 of the United Nations Charter read : 

“ART. 55. With a view to the creation of conditions of stability andwell-being which are 
necessary for peaceful and friendly relations among nations based on respect for the 
principle of equal rights and self-determination of peoples, the United Nations shall 
promote : 

“(a) Higher standards of living, full employment, and conditions of economic and 
social progress and development ; 

“(b) Solutions of international economic, social, health, and related problems; and in- 
ternational cultural and educational cooperation ; and 

“(c) Universal respect for, and observance of, human rights and fundamental freedoms 
for all without distinction as to race, sex, language, or religion. 

“ART. 56. All members pledge themselves to take joint and separate action in coopera- 
tion with the organizaion for the achievement of the purpose set forth in art. 55.” (See 
footnote 40, supra.) 

5? ['nited Nations Bulletin, on 1, 1952, p. 253. 

“ Tbid., pp. 254 and 255. t is said that scores of multilateral treaties are being 
drafted under the aegis of the United Nations and its affiliated agencies. In addition to 
those mentioned, the Genocide Convention. the Draft Convention on Freedom of Informa. 
tion, the Convention on the Gathering and International Transmission of News and Right of 
Correction, and not less than 93 conventions prepared by the ILO dealing with all sorts 
of domestic internal problems (1953 hearings, p. 537) should be noted. 

* Annals of the American Academy of Political and Social Science, January 1948. 

621953 hearings, p. 878. 

*3 Tbid., 825; but as a loyal member of the United Nations we are continuing to partici- 
pate in technical drafting. State Department Bulletin, August 17, 1953, p. 216; and see 
id., April 20, 1953, p. 579; id., June 15, 1953, p. 842. 

* Moskowitz, 35 A. B. A. J. 359, April 1949. See also ibid., at pp. 285 and 286. 
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As late as April 8, 1953, The New York Times stated editorially : 

“The resolution [Bricker amendment] is dangerous because it forbids any 
treaty that would allow any foreign power or any international organization 
(meaning the U. N. or one of its agencies) to control the constitutional rights 
of American citizens within the United States ‘or any other matter essentially 
within the domestic jurisdiction of the United States.’” [Italic added.] 

When, if ever, control over our constitutional rights within our own country 
is to be given to and become the business of any foreign power or international 
organization, it should only be done by constitutional amendment on which the 
voice of all the people will be heard. 

Opponents of amendment say that treaties of friendship, commerce, and 
navigation cannot secure rights for our citizens abroad unless they confer recip- 
rocal rights on aliens here and that in this connection the Federal Government 
must be able to invade powers otherwise reserved to the States. But do oppon- 
ents say that an exception to section 2 of the amendment in favor of reciprocal 
treaty rights of aliens would satisfy them? Furthermore, in 1953 five treaties 
(with Denmark, Ethiopia, Greece, Israel, and Japan) were ratified, which made 
the right of the aliens involved to acquire real property dependent upon local 
laws.” Earlier treaties had done the same, as for example the seventh article 
of the treaty with France of 1853, dealt with in Geofroy v. Riggs (133 U. S. 258), 
the treaty with China of 1946 and with Italy of 1948. There is no showing that 
any of these provisions were operative in all of our States and as designed 
they may well not have been. 

Thus any suggestion that section 2 would leave a no man’s land in the treaty 
field ® is contradicted by treaties we have made in the past. With how a treaty 
shall be made effective as internal law, no foreign nation with whom we contract 
has any business.” The contention is open to challenge legally because as the 
Privy Council pointed out in the case of Canada v. Ontario ([1937] A. C. 326, 
353 ) ° 

“Tt must not be thought that the result of this decision is that Canada is 
incompetent to legislate in performance of treaty obligations. In totality of 
legislative powers, Dominion and Provincial together, she is fully equipped. But 
the legislative powers remain distributed * * *” 

There is nothing in the Constitution which forbids a State from passing a law 
which is consonant with a treaty made by the Federal Government touching 
domestic matters wholly within the State’s jurisdiction, absent the treaty; and 
certainly there would not be after the amendment. To pass such a statute 
would not involve any treaty, agreement, or compact with a foreign power, but 
enactment of local law. The existing laws of the various States relating to land 
tenure by aliens is a case in point.” 

The time has come and developments demand the implementation by constitu- 
tional amendment of those wise words of the late Chief Justice Hughes: 

“But if we attempted to use the treatymaking power to deal with matters which 
did not pertain to our external relations but to control matters which normally 
and appropriately were within the local jurisdictions of the States, then I again 
say there might be ground for implying a limitation upon the treatymaking power 
that it is intended for the purpose of having treaties made relating to foreign 
affairs and not to make laws for the people of the United States in their internal 
concerns through the exercise of the asserted treatymaking power.” ® 

Section 3 of the amendment reads: 

“Congress shall have power to regulate all executive and other agreements with 
any foreign power or international organization. All such agreements shall be 
subject to the limitations imposed on treaties by this article.” 


® Executive I, F, J and R, Senate, 82d Cong., 2d sess.; art. IX; Executive O, Senate, 
83d Cong., 1st sss., art. IX. 

1953 hearings, p. 829; 8 Record Association of the Bar of New York City, No. 9, p. 13. 
This report states: “In our dealings with other countries we must speak with one voice.” 
The amendment would not affect this, although it might well affect what that voice said 
as related to our domestic law. 

* Taylor v. Morton (2 Curtis 454, affd. 2 Black 481 (U. S. 1862)). 

*8 1953 hearings, p. 1123. 

© Proceedings of American Society of International Law, 1929, p. 196. Secretary Dulles, 
1953 hearings, p. 825: “I do not believe that treaties should, or lawfully can, be used as 
a device to circumvent the constitutional procedures established in relation to what are 
essentially matters of domestic concern.” 
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Executive agreements are nowhere, mentioned in the Constitution. Some are 
unquestionably a necessity. Great numbers of them have to do with “govern- 
mental housekeeping.” They have been discussed at great length.” 

As noted earlier, however, only recently has an executive agreement, made 
without the intervention of either house of Congress, been held by the courts to 
be on a parity with treaties as supreme law of the land under article VI. 

The term executive agreement has been used to refer to two classes and pos- 
sibly to a third class of agreements as follows: 

1. Those made by the Executive alone. 

2. Those made by the President pursuant to express congressional authority. 

3. Those made by the President and specifically conditioned on subsequent ap- 
proval by the Congress. 

Obviously that part of section 3 of the amendment providing that Congress 
shall have the power to regulate all executive and other agreements with any 
foreign power or international organization, can have nothing to do with classi- 
fications 2 and 8 but only those made by the Executive alone. 

United States v. Belmont (301 U. S. 324 (1937) ), involved the Litvinoff Assign- 
ment, which included an assignment to the United States of amounts due the 
Soviet Government “from American nationals” by reason of Russia’s nationaliza- 
tion decrees. Neither House of Congress participated in making the agreement. 
Mr. Justice Sutherland (who wrote the Curtiss-Wright opinion), stated for a 
majority of the Supreme Court: 

“Plainly, the external powers of the United States are to be exercised without 
regard to State laws or policies. The supremacy of a treaty in this respect has 
been recognized from the beginning. * * * And while this rule in respect of 
treaties is established by the express language of clause 2, article VI, of the 
Constitution, the same rule would result in the case of all international compacts 
and agreements from the very fact that complete power over international 
affairs is in the National Government and is not and cannot be subject to any 
curtailment or interference on the part of the several States. Compare United 
States v. Curtiss-Wright Export Corp. (299 U. S. 304, 316, et seq). In respect 
of all international negotiations and compacts, and in respect of our foreign re- 
lations generally, State lines disappear. As to such purposes the State of New 
York does not exist” [p. 331]. In United States v. Pink, (315 U. S. 203 (1942)), 
the Court stated: 

“A treaty is a ‘Law of the land’ under the supremacy clause (art. VI, clause 
2) of the Constitution. Such international compacts and agreements as the Lit- 
vinoff Assignment have a similar dignity. United States v. Belmont, supra (301 
U.S. at page 331)” (p. 230). In Etlimar Société Anonyme v. United States (106 
F. Supp. 191 (Ct. Cl. 1952) ) it was said at page 195: 

“The Byrnes-Blum Agreement between the United States and France is the 
type of agreement which has been recognized as a treaty within the meaning 
of article VI, clause 2, of the Constitution and thus is a part of ‘the supreme law 
of the land.’ ” 

Here then, an executive agreement nowhere mentioned in the Constitution is 
given the same supreme law effect as a treaty. 

So we have progressed from the point where not only can the Congress legislate 
in domestic affairs in implementation of a treaty in direct derogation of the rights 
reserved to the States by the 10th amendment (or by failure to delegate them to 
the Federal Government, as you please) to the point where one single person 
may make domestic law, overruling State laws and constitutions by executive 
agreements with foreign powers. , 

Not even the wildest antagonist of the amendment could call this a legislative 
act by the widest stretch of imagination. 

It is said that this power to make executive agreements—without congres- 
sional authorization—comes from the President’s powers as Chief Executive, as 
Commander in Chief, and the organ for foreign affairs.” 

But where foreign commitments have richocheted into domestic or internal 
matters, the Supreme Court has recently expressed itself more fully than pre- 
viously on Presidential powers. 


7 Borchard, Shall the Executive Agreements Replace the Treaty? 53 Yale L. Jour. 664 
(1944). MeDougal and Lans, cited supra, note 4. Borchard, Treaties and Executive 
Agreements—A Reply, 54 Yale L. Jour. 616 (1945). Report of Committee on Peace 
and Law, September 1, 1952, pp. 10-18, and additional authorities there cited. 

7™ McDougal and Lans, op. cit., note 4 at pp. 244 et seq. 
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In Youngstown Sheet & Tube Co., v. Sawyer (348 U. S. 579), the opinion of the 
Court, delivered by Mr. Justice Black, contains this significant language: 

“In the framework of our Constitution, the President’s power to see that the 
laws are faithfully executed refutes the idea that he is to be a lawmaker. The 
Constitution limits his functions in the lawmaking process to the recommending 
of laws he thinks wise and the vetoing of laws he things bad. And the Con- 
stitution is neither silent nor equivocal about who shall make laws which the 
President is to execute [citing art. I, sec. 1 of the Constitution] * * *. The Con- 
stitution does not subject this lawmaking power of Congress to Presidential or 
military supervision or control” (pp. 587, 588) and Mr. Justice Jackson said: 
“But no doctrine that the Court could promulgate would seem to me more sinister 
and alarming than that a President whose conduct of foreign affairs is so largely 
uncontrolled, and often even is unknown, can vastly enlarge his mastery over 
the internal affairs of the country by his own commitment of the Nation’s Armed 
Forces to some foreign venture” (p. 642). And “It [Congress] is also empowered 
to make rules for the ‘Government and regulation of land and naval forces,’ by 
which it may to some unknown extent impinge upon even command functions” 
(p. 644). And “We should not use this occasion to circumscribe, much less to 
eontract, the lawful role of the President as Commander in Chief. I should 
indulge the widest latitude of interpretation to sustain his exclusive function 
to command the instruments of national force, at least when turned against the 
outside world for the security of our society. But, when it is turned inward, not 
because of rebellion but because of a lawful economic struggle between industry 
and labor, it should have no such indulgence. His command power is not such as 
an absolute as might be implied from that office in a militaristic system but is 
subject to limitations consistent with a constitutional Republic whose law and 
policymaking branch is a representative Congress. The purpose of lodging 
dual titles in one man was to insure that the civilian would control the mili- 
tary, not to enable the military to subordinate the Presidential office. No pen- 
ance would ever expiate the sin against free government of holding that a Presi- 
dent can escape control of executive power by law through assuming his military 
role. What the power of command may include I do not try to envision, but 
I think it is not a military prerogative, without support of law, to seize persons 
or property because they are important or even essential for the Military and 
Naval Establishment” (p. 645). 

The district court in United States v. Capps (100 F. Supp. 30) upheld an 
executive agreement dealing with import of potatoes from Canada, placing 
reliance on the Curtiss-Wright, Belmont and Pink cases. The Court of Appeals 
for the Fourth Circuit reversed (204 F. 2d 655) and held the executive agree- 
ment void as “not authorized by Congress,” as contravening “provisions of a 
statute dealing with the very matter to which it related” and because Congress 
has authority over foreign commerce, “the Executive may not exercise the power 
by entering into executive agreements.” Certiorari was granted by the Supreme 
Court where the case now pends. 

The Secretary of State, Mr. Dulles, testified that of the whole series of execu- 
tive agreements made at Yalta, the ones having a long-range permanent effect 
could not properly have been made by the President and could have no legal 
effect until made as treaties—with the same for those made at Teheran.” Sen- 
tor Watkins remarked.” 

“T agree they never had force of law. They were completely illegal and in- 
valid, but it is done.” 

Originally Senate Joint Resolution 1 would have required advance congres- 
sional authority for executive agreements. As reported out it confirms in Con- 
gress the power to regulate them but does not require advance authorization and 
unnecessary or unwise congressional interference is not to be presumed, es- 
pecially when a Presidential veto would call for a two-thirds vote in both 
Houses. But no executive agreement could become internal law or the supreme 
law of the land without legislative implementation. 

“Some future generation may, however, deem it so urgent that the President 
have legislative authority that the Constitution will be amended” (343 U. S. 579, 
633, Douglas, J.). 


72 1953 hearings, pp. 873, 885. 
731953 hearings, p. 885. 
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Probably Congress now has power under the necessary and proper clause to 
regulate executive agreements,” but this power must not be left in doubt. 

Any claim that section 3, in affirming the right of Congress to control executive 
agreements, would change the balance of power in the Federal Government, 
presupposes that the power does not now exist.* 

Obviously it would be foolish to restrict the treaty power and leave the door 
open for a “lateral pass” via executive agreements. 

The assertion that reciprocal trade agreements would require both initial au- 
thorization by Congress and also subsequent approval by Congress unless Con- 
gress authorized the exact terms in advance overlooks the fact that congres- 
sional-executive agreements are not executive agreements in the true sense of 
the term, but joint acts by Congress and the President, involving in the case of 
reciprocal trade agreements, and the like, permissible “delegations” of power 
by the Congress to the Executive over that part of the subject matter of the 
agreements which rests in congressional competency.” 

No reason is given for the suggestion made by some opponents why if Con- 
gress first approved an executive agreement it must later reapprove. The amend- 
ment does not say that the legislation must follow in time the treaty or executive 
agreement. If something is already the law under competent statutory enact- 
ment it would be absurd to argue that a consonant treaty or executive agreement 
repealed that wholly compatible enactment and required its reenactment. 

It is wholly inaccurate to state that the amendment would return to the gen- 
eral concept of States’ rights in treaty matters that prevailed under the Articles 
of Confederation. Those articles provided (article IX) that the United States 
in Congress assembled should not “enter into any treaties” ‘unless nine States 
assent to the same.’ What a far cry from saying that the laws of the States on 
subjects admittedly within their reserved powers as domestic matters shall not 
be made by the Federal Government beyond the latter’s delegated powers over 
domestic legislation by a treaty bootstrap operation. 

Madison said: 

“The management of foreign relations appears to be the most susceptible of 
abuse of all the trusts committed to a Government, because they can be con- 
cealed or disclosed, or disclosed in such parts and at such times as will best suit 
particular views; and because the body of the people are less capable of judg- 
ing, and are more under the influence of prejudices, on that branch of their 
affairs, than of any other. Perhaps it is a universal truth that the loss of liberty 
at home is to be charged to provisions against danger, real or pretended, from 
abroad.” 

Jefferson said: ™ 

“Our peculiar security is in the possession of a written Constitution. Let us 
not make it a blank paper by construction. I say the same as to the opinion of 
those who consider the grant of the treatymaking power as boundless. If it is, 
then we have no Constitution.” 


REPORT ON TREATIES FORMULATED IN THE UNITED NATIONS, SUBMITTED BY Hon. 
JOHN Foster DULLES, SECRETARY OF STATE 


This report deals with treaties formulated in the United Nations. It lists all 
treaties drafted in organs, committees, or subcommittees of the United Nations. 
It does not list treaties formulated in specialized agencies affiliated with the 
United Nations or at plenipotentiary conferences of governments convened at 
the invitation of the United Nations; such treaties are not considered United 
Nations treaties. 


™ See Report of American Bar Association Committee on Peace and Law, September 1, 
1952, p. 12; Ex parte Quirin (317 U. S. 1, 25-27 (1942)); Youngstown Sheet and Tube 
Co. v. Sawyer (343 U. S. 579 (1952)): 1953 hearings (pp. 711, 932, and 1244). The 
Supreme Court, through Mr. Justice Black, said in the Sawyer case (June 2, 1952): “It is 
said that other Presidents without congressional authority have taken possession of private 
business enterprises in order to settle labor disputes. But even if this be true., Congress 
has not thereby lost its exclusive constitutional authority to make laws necessary and 
proper to carry out the powers vested by the Constitution ‘in the Government of the United 
State. or any department or officer thereof’ ” (343 U. S. 579, 588). 

™% The same argument was used against the power of the courts to declare a law of 
Congress unconstitutional. 

7 While there seems to be some dispute as to whether this is a delegation of power by 
Congress, at very least it must be a delegation of so much power as Congress has in the 
premises. (See 54 Yale L. J., pp. 200 et seq., 274, 645, 648, 653.) 
ane The Complete Madison, p. 257, quoting a letter to Thomas Jefferson of May 

’ 9d. 

7% 10 Writings, lib. ed. 419. 
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STATISTICS 


United Nations treaties opened for signature or acceptance—14. 

United Nations treaties in force for United States—4. 

United Nations treaties pending in the Senate—2. 

United Nations treaties not signed or submitted to the Senate—8. 

United Nations treaties drafted but not yet opened for signature or acceptance—6. 


UNITED NATIONS TREATIES OPENED FOR SIGNATURE OR ACCEPTANCE 


1. Convention on the privileges and immunities of the United Nations. 

Approved by the General Assembly February 13, 1946. 

(Nore.—Did not require signature; open to accession; the United 
States has not acceded to the convention. Legislation requested of the 
Congress to enable acceptance of the convention by the United States 
was introduced but not enacted.) 

. Protocol amending the agreements, conventions and protocols on narcotic 
drugs concluded at The Hague on January 23, 1912; at Geneva on Feb- 
ruary 11, 1925, and February 19, 1925, and July 13, 1931; at Bangkok on 
November 27, 1931; and at Geneva on June 26, 1936. 

Protocol signed at Lake Success, N. Y., December 11, 196. 

(NotE.—The United States became a party to this protocol after 
Senate approval.) 

. Protocol to amend the convention for the suppression of the traffic in 
women and children concluded at Geneva on September 30, 1921, and the 
convention for the suppression of the traffic in women of full age con- 
cluded at Geneva on October 11, 1933. 

Protocol signed at Lake Success, N. Y., November 12, 1947. 

(Nore.—Not signed on behalf of, and not in force with respect to, 
the United States.) 

. Protocol to amend the convention for the suppression of the circulation of, 
and traffic in, obscene publications concluded at Geneva on September 12, 
1923. 

Protocol signed at Lake Sucess, N. Y., November 12, 1947. 

(Note.—Not signed on behalf of, and not in force with respect to, 
the United States.) 

. Convention on the privileges and immunities of the specialized agencies. 

Approved by the General Assembly, November 21, 1947. 

(Nore.—Did not require signature; open to accession; the United 
States has not acceded to the convention... Legislation to enable accept- 
ance of the convention by the United States was not requested of the 
Congress. ) 

. Protocol bringing under international control drugs outside the scope of the 
convention of July 13, 1931, for limiting the manufacture and regulating 
the distribution of narcotic drugs, as amended by the protocol of December 
11, 1946. 

Protocol signed at Paris November 19, 1948. 

(Note.—The United States became a party to this protocol after 
Senate approval.) 

. Convention on the prevention and punishment of the crime of genocide. 

Approved by the General Assembly December 9, 1948. 

(Note.—This convention was submitted to the Senate on June 16, 
1949. It was not reported out by the Foreign Relations Committee. 
Secretary of State Dulles stated on April 6, 1953, before the Senate Com- 
mittee on the Judiciary, in hearings on Senate Joint Resolutions 1 and 
43, 83d Congress: 

(‘I have some doubt as to whether in the view of the events that have 
intervened the Genoicide Treaty is going to accomplish the purposes 
which were in the minds of those who drafted it. The Soviet Union and 
its satellites have either refused to ratify or ratified it with serious 
reservations. I believe that the solution of the problem which must be 
envisaged by that treaty could better be reconsidered at a later date. I 
would not press at the moment for its ratification.” ) 

8. Protocol for the transfer to the United Nations of functions and powers pre- 
viously exercised by the League of Nations under the International Conven- 
tion Relating to Economic Statistics, Geneva, December 14, 1928. 

Protocol signed at Paris December 9, 1948. 

(Notre.—Not signed on behalf of, and not in force with respect to, the 
United States.) 
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. Protocol amending the International Agreement for the Suppression of the 
White Slave Traffic signed at Paris on May 18, 1904, and the International 
Convention for the Suppression of the White Slave Traffic signed at Paris 
on May 4, 1910. 

Protocol signed at Lake Success, N. Y., May 4, 1949. 

(Nore.—The United States became a party to this protocol after 
Senate approval.) 

. Protocol amending the Agreement for the Suppression of the Circulation of 
Obscene Publications signed at Paris on May 4, 1910. 

Protocol signed at Lake Success, N. Y., May 4, 1949. 

‘(Nore.—The United States became a party to this protocol after 
Senate approval.) 

. Convention for the suppression of the traffic in persons and of the exploitation 
of the prostitution of others. 

Signed at Lake Success, N. Y., March 21, 1950. 

(Nore.—Not signed on behalf of, and not in force with respect to, the 
United States.) 

. Convention on the International Right of Correction. 

Opened for signature at New York, March 31, 1953. 

(Note.—It was not signed on behalf of, and is not in forces with respect 
to, the United States. The convention was the outgrowth of studies 
aimed at formulating a convention on freedom of information. It relates 
to the right of a contracting State to obtain publicity for its version of 
the facts (a “correction’) when it considers that a news dispatch 
emanating from one country and published or disseminated abroad is 
false or distorted and capable of injuring the relations of such contract- 
ing State with other States or its national prestige or dignity.) 

. Convention on the political rights of women. 

Opened for signature at New York, March 31, 1953. 

(Note.—Not signed on behalf of, and not in force with respect to, the 
United States. Secretary of State Dulles stated on April 6, 1953, before 
the Senate Committee on the Judiciary, in hearings on Senate Joint 
Resolutions 1 and 43, 88d Congress: 

(“This administration does not intend to sign the Convention on 
Political Rights of Women. This is not because we do not believe in the 
equal political status of men and women, or because we shall not seek ta 
promote that equality. Rather, it is because we do not believe that this 
goal can be achieved by treaty coercion or that it constitutes a proper 
field for exercise of the treatymaking power. We do not see any clear 
or necessary relation between the interest and welfare of the United 
States and the eligibility of women to political office in other nations. 

(“These same principles will guide our action in other fields which 
have been suggested by some as fields for multilateral treaties.” ) 

14. Protocol amending the Slavery Convention signed at Geneva on September 
25, 1926. 

Protocol opened for signature and acceptance at the United Nations 
Headquarters December 7, 1953. 

(Nore.—This protocol was submitted to the Senate and is under con- 
sideration in the Senate Committee on Foreign Relations. Consequently, 
it is not in force with respect to the United States. ) 


UNITED NATIONS TREATIES DRAFTED BUT NOT YET OPENED FOR SIGNATURE OR 
ACCEPTANCE 


1-2. Draft international covenants on human rights: 
(1) Covenant on Civil and Political Rights: 
(2) Covenant on Economic, Social, and Cultural Rights. 

At its 10th session, February 23 to April 16, 1954, the Commission on 
Human Rights completed its task of drafting the two covenants. The 
drafts were referred to the Economic and Social Council, an organ of 
the United Nations, for review. That Council has since approved drafts 
which are now ready for consideration by the General Assembly. 

(Nore.—The United States does not intend to become a party to either 
of the covenants, Secretary of State Dulles stated on April 6, 1953, 
before the Senate Committee on the Judiciary, in hearings on Senate 
Joint Resolutions 1 and 43, 83d Congress: 

(“The present administration intends to encourage the promotion 
everywhere of human rights and individual freedoms, but to favor meth- 
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ods of persuasion, education, and example rather than formal under- 
takings which commit one part of the world to impose its particular 
social and moral standards upon another part of the world community, 
which has different standards. That is the point of view I expressed 
in 1951 in relation to the Japanese Peace Treaty. 

(“Therefore, while we shall not withhold our counsel from those who 
seek to draft a treaty or covenant on human rights, we do not ourselves 
look upon a treaty as the means which we would now select as the 
proper and most effective way to spread throughout the world the goals 
of human liberty to which this Nation has been dedicated since its 
inception. We therefore do not intend to become a party to any such 
covenant or present it as a treaty for consideration by the Senate.” 
[Italic supplied.]) 


3. Draft convention on the recognition and enforcement of arbitral awards. 


Action on this draft was completed by an ad hoc committee of experts 
(Committee on the Enforcement of Arbitral Awards) on March 15, 1955. 
The Committee adopted a resolution referring the draft to the Economic 
and Social Council and recommending circulation to member states for 
their views. It is probable that the matter will come up for discussion 
and action at the 20th session of the Council, with a view to submission 
to the General Assembly. 


4. Draft convention on freedom of information. 


5. Draft 


A draft convention has been discussed in the General Assembly which, 
by resolution, has asked the Economic and Social Council to consider 
it further and formulate recommendations with respect thereto for the 
next session of the General Assembly. A draft convention on this 
subject under consideration in 1951 was at that time declared un- 
acceptable to the United States because it would impose limitations 
on the freedom of information. The United States representative ex- 
plained that the United States Bill of Rights prohibits Government 
infringement of press freedom in this country. (See also note in 
regard to item 13 under question 3. ) 


convention on nationality of married women. 


Action on this draft was completed by the Committee on the Status 
of Women on March 29, 1955, with respect to substantive articles. The 
Committee adopted a resolution referring “such articles” to the Eco- 
nomic and Social Council with a view to submission to the General 
Assembly. 


6. Draft convention on recovery abroad of claims for maintenance. 


A draft was completed and considered by the Economic and Social 
Council: comments regarding the draft have been received from mem- 
ber states, on the basis of which comments the Council is considering 
further drafting. It is understood that consideration is being given 
to the calling of a plenipotentiary conference to complete the drafting. 


TREATIES FORMULATED AT INTERGOVERNMENTAL CONFERENCES SPONSORED BY THB 


UNITED NATIONS 


This report deals with action by the United States with respect to treaties 
formulated at special plenipotentiary conferences of governments convened 
under the sponsorship of the United Nations. Such treaties are not considered 
to be United Nations treaties. They are referred to below as “U. N. conference 
treaties.” 


Total number of treaties drafted 
Ee Fe ee ee NE eicacetnsiicec sabe ieee nate tines cv ecaciliniahiias ain nweind cash emedmnieats 


Pending 


Approved by Senate but not in force for United States 
Signed for United States but not yet submitted to Senate 
Not signed or submitted to the Senate 


NUMBER OF U. N. CONFERENCE TREATIES 


th 


in Senate 


— 
mobo oP bo 
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LIST OF U. N. CONFERENCE TREATIES 


In force for the United States: 
. Convention on road traffic. 
Dated September 19, 1949. 
. International sugar agreement. 
Dated October 1, 1953. 
3. Protocol concerning Office International d’Hygiene Publique. 
Dated July 22, 1946. 
. Constitution of the World Health Organization. 
Dated July 22, 1946. 
Not a treaty for the United States. 
United States participation authorized by joint resolution of the 
Congress approved June 14, 1948. 
Approved by Senate but not yet in force: 
. Convention on the Interngovernmental Maritime Consultative Organization. 
Signed March 6, 1948. 
United States ratification deposited August 17, 1950. 
2. Protocol to regulate production of, international and whole sale trade in, 
and use of opium. 
Dated June 23, 1953. 
United States ratification deposited February 18, 1955. 
Signed for United States but not yet submitted to Senate: 
. Convention concerning customs facilities for touring. 
Dated June 4, 1954. 
2. Customs convention on the temporary importation of road vehicles. 
Dated June 4, 1954. 


THE UNITED STATES AND THE INTERNATIONAL LABOR ORGANIZATION (ILO) 


A. UNITED STATES MEMBERSHIP IN THE ILO 


Date of United] 
Instrument States aecept- Authorization 
ance 


Original ILO Constitution (1919) - | Aug. 20,1934 | Public Resolution No. 43, 73d Cong. (48 Stat. 
1182). 
Revised ILO Constitution (1946) ___ Aug. 2,1948 | Public Law 843, 80th Cong. (62 Stat. 1151). 


B. NUMBER OF ILO CONVENTIONS 
Total number 
Number since United States became member 
Number sent to Congress for possible legislative action 
Bo ee el ee ee ee ae 
(of which 9 were approved with understandings clarifying the applica- 
of the convention. ) 
(of which 1 was approved without an understanding. ) 
(of which 6 were withdrawn from the Senate at the President’s re- 
quest. 
NcTE.—No. 63. Statistics of Wages and Hours of Work was also 
withdrawn but was later resubmitted. ) 
(of which 7 are still pending. ) 
Number not yet submitted to Congress or Senate________._________________ 


C. NUMBER OF ILO CONVENTIONS IN FORCE FOR THE UNITED STATES, 5 


No. 53. Officers’ Competency Certificate Convention, 1936 

No. 55. Shipowners’ Liability (Sick and Injured Seamen) Convention, 1936 
No. 58. Minimum Age (Sea) Convention (revised), 1936 

No. 74. Certification of Able Seamen, 1946 

No. 80. Final Articles Revision Convention, 1946 
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D. NUMBER OF ILO CONVENTIONS APPROVED BY SENATE BUT NOT IN FORCE FOR THE 
UNITED STATES, 5 


No. 54. Holidays with Pay (Sea) Convention, 1936. 

(Nore.—Approved subject to understandings defining “vessels 
registered in a territory” and excluding Philippine Islands and 
Panama Canal Zone from application of convention. ) 

. Hours of Work and Manning (Sea) Convention, 1936. 

(Note.—Approved subject to understandings defining “vessels reg- 
istered in a territory,” safeguarding right of United States authori- 
ties to inspect and detain vessels violating convention, and excluding 
Philippine Islands and Panama Canal Zone from application of con- 
vention. ) 

. Food and Catering (Ships’ Crews) Convention, 1946. 
(Nore.—Approved subject to understanding defining “seagoing 
vessel.”’) 
. Certification of Ships’ Cooks Convention, 1946. 
(Nore.—Approved subject to understanding defining “seagoing 
vessel.” ) 
. Medical Examination (Seafarers) Convention, 1946. 

(Note.—Approved subject to understanding defining “seagoing 

vessel.’’) 


E. NUMBER OF ILO CONVENTIONS PENDING IN THE SENATE AND DATE OF SUBMISSION 7 


.63. Statistics of Wages and Hours of Work, 1938 (resub- Jan. 17, 1949 
mitted). 
. 70. Social Security (Seafarers) Convention, 1946 June 23, 1947 
. 87. Freedom of Association and Protection of the Rights To Aug. 27, 1949 
Organize Convention, 1948. 
. 88. Employment Service Convention, 1948 Mar. 19, 1951 
.91. Paid Vacations (Seafarers) Convention (revised), 1949_. June 8, 1951 
(Note.—Advice and consent to ratification not 
requested. ) 
. Accommodation of Crews Convention (revised), 1949__.__ June 8, 1951 
(NoTe.—Advice and consent to ratification not 
requested. ) 
. Wages, Hours of Work and Manning (Sea) Convention June 8, 1951 
(revised), 1949. 


F. ANNEX 


Provisions of ILO Constitution requiring submission of conventions to appro- 
priate authorities 


ANNEX 


PROVISIONS OF ILO CONSTITUTION REQUIRING SUBMISSION OF CONVENTIONS TO 
APPROPRIATE AUTHORITIES 


ARTICLE 19 


5. In the case of a Convention— 

(a) the Convention will be communicated to all Members for ratification ; 

(b) each of the Members undertakes that it will, within the period of one 
year at most from the closing of the session of the Conference, or if it is im- 
possible owing to exceptional circumstances to do so within the period of one 
year, then at the earliest practicable moment and in no case later than 
eighteen months from the closing of the session of the Conference, bring the 
Convention before the authority or authorities within whose competence 
the matter lies, for the enactment of legislation or other action; 

(c) Members shall inform the Director-General of the International 
Labour Office of the measures taken in accordance with this Article to bring 
the Convention before the said competent authority or authorities, with par- 
ticulars of the authority or authorities regarded as competent, and of the 
action taken by them; 

(d) if the Member obtains the consent of the authority or authorities 
within whose competence the matter lies, it will communicate the formal 
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ratification of the Convention to the Director-General and will take such 
action as may be necessary to make effective the provisions of such 
Convention ; 

(e) if the Member does not obtain the consent of the authority or au- 
thorities within whose competence the matter lies, no further obligation shall 
rest upon the Member except that it shall report to the Director-General of 
the International Labour Office, at appropriate intervals as requested by the 
Governing Body, the position of its law and practice in regard to the matters 
dealt with in the Convention, showing the extent to which effect has been 
given, or is proposed to be given, to any of the provisions of the Convention 
by legislation, administrative action, collective agreement or otherwise and 


stating the difficulties which prevent or delay the ratification of such 
Convention. 


. In the case of a Recommendation— 

(a) the Recommendation will be communicated to all Members for their 
consideration with a view to effect being given to it by national legislation 
or otherwise ; 

(b) each of the Members undertakes that it will, within a period of 
one year at most from the closing of the session of the Conference, or if it 
is impossible owing to exceptional circumstances to do so within the period 
of one year, then at the earliest practicable moment and in no case later 
than eighteen months after the closing of the Conference, bring the Rec- 
ommendation before the authority or authorities within whose competence 
the matter lies for the enactment of legislation or other action; 

(c) the Members shall inform the Director-General of the International 
Labour Office of the measures taken in accordance with this article to 
bring the Recommendation before the said competent authority or authori- 
ties with particulars of the authority or authorities regarded as competent, 
and of the action taken by them; 

(d) apart from bringing the Recommendation before the said competent 
authority or authorities, no further obligation shall rest upon the Members, 
except that they shall report to the Director-General of the International 
Labour Office, at appropriate intervals as requested by the Governing Body, 
the position of the law and practice in their country in regard to the matters 
dealt with in the Recommendation, showing the extent to which effect has 
been given, or is proposed to be given, to the provisions of the Recommen- 
dation and such modifications of these provisions as it has been found or 
may be found necessary to make in adopting or applying them. 

. In the case of a federal State, the following provisions shall apply: 

(a) in respect of Conventions and Recommendations which the federal 
Government regards as appropriate under its constitutional system for 
federal action, the obligations of the federal State shall be the same as 
those of Members which are not federal States; 

(b) in respect of Conventions and Recommendations which the federal 
Government regards as appropriate under its constitutional system, in whole 
or in part, for action by the constituent States, provinces, or cantons rather 
than for federal action, the federal Government shall— 

(i) make, in accordance with its Constitution and the Constitutions 
of the States, provinces or cantons concerned, effective arrangements 
for the reference of such Conventions and Recommendations not later 
than eighteen months from the closing of the session of the Conference 
to the appropriate federal, State, provincial or cantonal authorities 
for the enactment of legislation or other action ; 

(ii) arrange, subject lp the concurrence of the State, provincial or 
cantonal Governments Conceri@d, for periodical consultations between 
the federal and the State, provincial or cantonal authorities with a 
view to promoting within the federal State coordinated action to give 
effect to the provisions of such Conventions and Recommendations ; 

(iii) inform the Director-General of the International Labour Office 
of the measures taken in accordance with this article to bring such 
Conventions and Recommendations before the appropriate federal, State, 
provincial or cantonal authorities with particulars of the authorities 
regarded as appropriate and of the action taken by them ; 

(iv) in respect of each such Convention which it has not ratified, 
report to the Director-General of the International Labour Office, at 
appropriate intervals as requested by the Governing Body, the position 

62805 O—55—_42 
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of the law and practice of the federation and its constituent States, 
provinces or cantons in regard to the Convention, showing the extent 
to which effect has been given, or is proposed to be given, to any of the 
provisions of the Convention by legislation, administrative action, col- 
lective agreement, or otherwise ; 

(v) in respect of each such Recommendation, report to the Director- 
General of the International Labour Office, at appropriate intervals as 
requested by the Governing Body, the position of the law and practice 
of the federation and its constituent States, provinces or cantons in 
regard to the Recommendation, showing the extent to which effect has 
been given, or is proposed to be given, to the provisions of the Recom- 
mendation and such modifications of these provisions as have been 

found or may be found necessary in adopting or applying them. 
8. In no case shall the adoption of any Convention or Recommendation by the 
Conference, or the ratification of any Convention by any Member, is deemed to 
affect any law, award, custom or agreement which ensures more favourable 


conditions to the workers concerned than those provided for in the Convention or 
Recommendation. 


SPECIALIZED AGENCIES OF THE UNITED NATIONS 


Article 57 of the Charter of the United Nations provides : 

“1. The various specialized agencies, established by intergovernmental agree- 
ment and having wide international responsibilities, as defined in their basic 
instruments, in economic, social, cultural, educational, health, and related fields, 
shall be brought into relationship with the United Nations in accordance with 
the provisions of article 63. 

“2. Such agencies thus brought into relationship with the United Nations are 
hereinafter referred to as specialized agencies.” 

There are 10 international organizations affiliated with the United Nations 
as specialized agencies. A list of those agencies and the dates on which the 
United Nations General Assembly approved agreements for their affiliation with 
the United Nations follows: 

. International Labor Organization (ILO), December 14, 1946. 

. United Nations Educational, Scientific and Cultural Organization 
(UNESCO) December 14, 1946. 

Food and Agriculture Organization (FAO) December 14, 1946. 

International Civil Aviation Organization (ICAO) December 14, 1946. 

World Health Organization (WHO) November 15, 1947. 

Universal Postal Union (UPU) November 15, 1947. 

. International Telecommunication Union (ITU) November 15, 1947. 

. International Bank for Reconstructien and Development, November 15, 1947. 

International Monetary Fund, November 15, 1947. 

10. World Meteorological Organization (WMO) December 20, 1951. 

This report deals with action by the United States with respect to treaties 
formulated in the United Nations specialized agencies, or at governmental con- 
ferences convened thereby. since the date of affiliation of the respective agencies 
with the United Nations. All such treaties are referred to generally below as 
Specialized Agency Treaties. Treaties formulated in international organizations 
prior to their affiliation with the United Nations are not included. 


ne 


DDO IS orm ge 


NUMBER OF SPECIALIZED AGENCY TREATIES 


Tish Pipe OR) I SI i oars ile: clei uehtienmininian meatal aie: 3 
ee Oi NO no seein checenatinanee cane etenaitecdaian, abinieiinnbamahsines 6 
Approved by Senate but not in force for United States___...__-._____---___- 


Signed for United States or adopted in ICAO but not yet submitted to 
Senate 


LIST OF SPECIALIZED AGENCY TREATIES 


In force for United States: 


1. (FAO) Protocol providing for dissolution of the International Institute of 
Agriculture and transferring its functions to the FAO. 
Dated March 30, 1946. 
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2. (ICAO) Convention on International Recognition of Rights in Aircraft. 
Opened for signature June 19, 1948. 
3. (ITU) Telegraph regulations (Paris revision, 1949) annexed to International 
Telecommunication Convention (Atlantic City, 1947), and final protocol. 
Signed August 5, 1949. 
Pending in Senate: 
. (ILO) Convention No. 87, Freedom of Association and Protection of the Right 
to Organize, 1948. 
2. (ILO) Convention No. 88, employment service, 1948. 
3. (ILO) Convention No. 91, Paid Vacations (seafarers), 1949. (Advice and 
consent to ratification not requested. ) 
. (ILO) Convention No. 92, Accommodation of Crews (revised), 1949. (Advice 
and consent to ratification not requested. ) 
5. (ILO) Convention No. 93, Wages, Hours of Work, and Manning (sea), 
(revised), 1949. 
. (UNESCO) Agreement relating to international transmission of visual and 
auditory materials of an educational, scientific, and cultural character. 
Opened for signature July 15, 1949. 
Approved by Senate but not yet in force: 
. (ITU) International Telecommunication Convention, Buenos Aires. 
Signed December 22, 1952. 
2. (UNESCO) Universal Copyright Convention. 
Dated September 6, 1952. 
Signed for United States or adopted in ICAO but not yet submitted to Senate: 
. (FOA) International Plant Protection Convention. 
Signed December 6, 1951. 
. (ICAO) Protocol relating to certain amendments to the Convention on Inter- 
national Civil Aviation (frequency of Assembly sessions). 
Dated June 14, 1954. 
3. (UNESCO) Convention for the Protection of Cultural Property in the Event 
of Armed Conflict. 
Dated May 14, 1954. 
(Nore.—The United States is a party to 7 treaties formulated under the 
auspices of international agencies prior to their affiliation with the United 
Nations: 5 ILO conventions and 2 ITU conventions. ) 


PETITION FOR ACTION ON THE BRICKER AMENDMENT LIMITING THE POWERS OF 
TREATIES 


Since article VI of the Constitution of the United States provides that treaties 
shall become the supreme law of the land, and proponents of world government 
are using this clause in our Constitution in a way never foreseen or intended 
by the Founding Fathers—to destroy our national sovereignty, States rights, 
and individual rights, we, the undersigned, do petition President Eisenhower 
and the Congress to support and work for the early adoption of the Bricker- 
American Bar Association amendment to the Constitution of the United States, 
which has as its purpose the preservation of our basic freedoms: 

Dorris D. Gurley, 1024 Encino Row, Coronado, Calif. 

Cora S. Gurley, 1024 Encino Row, Coronado, Calif. 

Mrs. R. J. Mitchell, 417 10th Street, Coronado, Calif. 

Ralph J. Mitchell, 417 10th Street, Coronado, Calif. 

F. S. Pierce, 1024 Glorietta Boulevard, Coronado, Calif. 

G. D. Jackson, Jr., 175 Alameda Boulevard, Coronado, Calif. 
Vesta Ellen Jackson, 175 Alameda Boulevard, Coronado, Calif. 
Ora H. Schneider, Jr., 1084 Encino Row, Coronado, Calif. 
Rebecca A. Brown, 1042 Encino Row, Coronado, Calif. 

Henry G. S. Wallace, 920 Adella Avenue, Coronado, Calif. 
Jeannette G. Wallace, 920 Adella Avenue, Coronado, Calif. 
Reg Harris, 820 23d Avenue, Coronado, Calif. 

Eleanor Stanton, 233 B Avenue, Coronado, Calif. 

J. N. Woodruff, 953 Olive Avenue, Coronado, Calif. 
Margaret H. Woodruff, 953 Olive Avenue, Coronado, Calif. 
Geraldine F. Mayo, 830 Adella Avenue, Coronado, Calif. 
Arthur H. Mayo, 830 Adella Avenue, Coronado, Calif. 

Gladys S. Lee, 830 Adella Avenue, Coronado, Calif. 

W. T. Seligman, 350 J Avenue, Coronado, Calif. 

Adelia R. Seligman, 350 J Avenue, Coronado, Calif. 
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Louise M. Reifsnider, 839 Adella Avenue, Coronado, Calif. 
L. F. Reifsnider, 839 Adella Avenue, Coronado, Calif. 
Sylvester H. Williams, 2975 Clay Avenue, San Diego, Calif. 
Marvin B. Weller, 720 J Avenue, Coronado, Calif. 

O. A. Weller, 720 J Avenue, Coronado, Calif. 

Mildred C. Hopper, 625 Second Street, Coronado, Calif. 
Franke C. Fitch, 519 Ocean Boulevard, Coronado, Calif. 
Annalee F. Sprague, 733 Alameda Avenue, Coronado, Calif. 
Courtney Vaughn, 261 Gould Street, Santa Clara, Calif. 

G. 8. Gillespie, 841 C. C. Lane, Coronado, Calif. 
Opal D. Gillespie, 841 C. C. Lane, Coronado, Calif. 


THE INCREASING NEED 


FOR A 


CONSTITUTIONAL AMENDMENT 


ON 
TREATIES AND EXECUTIVE 
AGREEMENTS 


(The 1955 “Bricker Amendment’’) 


By 
FRANK E. HOLMAN 
Seattle, Washington February, 1955 





TREATIES AND EXECUTIVE AGREEMENTS 


“In questions of power, let no more be said of 
confidence in man, but bind him down from 
mischief by the chains of the Constitution.” 

— THOMAS JEFFERSON. 


w 


PROTECT YOUR CONSTITUTION — 
IT PROTECTS YOU. 
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THE INCREASING NEED FOR A 
CONSTITUTIONAL AMENDMENT ON 
TREATIES AND EXECUTIVE AGREEMENTS 


(The 1955 “Bricker Amendment”’) 


On January 6, 1955, Senator John W. Bricker reintroduced 
(as S.J. Res. 1 of the 84th Congress) the following text of a 
proposed Constitutional Amendment on treaties and execu- 
tive agreements: 


“Section 1. A provision of a treaty or other international 
agreement which conflicts with this Constitution, or which 
is not made in pursuance thereof, shall not be the supreme 
law of the land nor be of any force or effect. 


Section 2. A treaty or other international agreement shall 
become effective as internal law in the United States only 
through legislation valid in the absence of international 
agreement. 

Section 3. On the question of advising and consenting to 
the ratification of a treaty the vote shall be determined by 
ayes and nays, and the names of the persons voting for and 
against shall be entered on the Journal of the Senate.” 
(This Section is purely procedural. ) 


This text (Sections 1 and 2) of this new Constitutional 
Amendment dealing with treaties and executive agreements 
substantially embraces the objectives of the form of Constitu- 
tional Amendment approved by a majority of the Senate Ju- 
diciary Committee in its report dated June 4, 19538—which 
report was made after extended hearings before that Com- 
mittee in February, March and April of that year. This 1955 
text also substantially conforms to the principles and objec- 
tives approved by the House of Delegates of the American 
Bar Association and by the resolutions of other great national 
organizations which have gone on record in support of a 
Constitutional Amendment.* 


These basic principles and objectives are: 
(1) that treaties and other international agreements to be 


*For list of these organizations see Appendix A. 
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valid must not conflict with the provisions of the Con- 
stitution of the United States, and 

(2) that treaties and other international agreements shall 
not become internal law in the United States except 


through appropriate legislation otherwise constitu- 
tional. 


OTHER PROPOSED TEXTS 


On the day preceding Senator Bricker’s introduction of 
the foregoing text, there were introduced in the House of 
Representatives (January 5, 1955) several different texts or 
proposals fo: a Constitutional Amendment with respect to the 
“treaty power.” These proposals are respectively known as: 

H.J. Res. 23—by Mr. Rogers of Texas 

H.J. Res. 27—by Mr. Burdick of North Dakota 
H.J. Res. 33—by Mr. Dondero of Michigan 
H.J. Res, 41—by Mr. Gross of Iowa 

H.J. Res. 59—by Mr. McDonough of California 
H.J. Res. 60—by Mr. McDonough of California 


On January 6, 1955, Senator Knowland of California intro- 
duced in the Senate as S.147 a Bill “To require that interna- 
tional agreements other than treaties, hereafter entered into 
by the United States, be transmitted to the Senate within 
thirty days after the execution thereof.” Also on January 6, 
1955, the following proposals with respect to the “treaty 
power were introduced: 

H.J. Res. 96—by Mr. Fisher of Texas 
H.J. Res. 99—by Mr. McDonough of California 


On January 10, 1955, Mr. Bow of Ohio introduced H.J. 
Res. 103 in the House of Representatives, and Mr. Pelly of 
Washington introduced H.J. Res. 111. January 25, 1955, Mr. 
Smith of Wisconsin introduced H.J. Res. 172. 


All the foregoing proposals except H.J. Res. 23, H.J. Res. 
27, and S. 147 generally conform to the principles and objec- 
tives set forth in Senator Bricker’s S.J. Res. 1. The writer is 
advised that several other texts for a Constitutional Amend- 
ment on treaties and executive agreements may be intro- 
duced. In any event all texts will be referred to the Senate 
Judiciary Committee and/or to the House Judiciary Com- 
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mittee. (For the names of the present members of these re- 
spective committees see Appendix B. ) 


Suffice to say that the introduction of so many texts spon- 
sored by members of the present Congress from various parts 
of the country demonstrates that there is an increasing in- 
terest in the problem of “treaty law.” Whatever the text and 
language to be used the simple objectives to be achieved are 
the same as have been stated over and over again during the 
last several years. The issues in this great fight are simple 
and understandable, however much the politicians in Wash- 
ington and the eastern seaboard internationalists may seek 
to confuse them. Any text of an amendment to be adequate 
must protect the internal rights of American citizens and 
protect the American form of government against the threat 
of treaties and other international agreements. To do this 
the text of any amendment should provide as already indi- 
cated 

(1) that no treaty or other international agreement which 
conflicts with any provision of the Constitution shall 
be valid. 

(2) that no treaty or other international agreement shall 
be effective as internal law in the United States un- 
less implemented by legislation otherwise Constitu- 
tional. 


Since the defeat by a narrow margin in the Senate last 
February of the George Amendment and the earlier defeat 
of the other proposals presented to the Senate, several new 
and disturbing developments have re-emphasized the in- 
creasing need for a Constitutional Amendment to protect 
American rights and the American form of government 
against the dangers of “treaty law.” Some of these develop- 
ments may be listed as follows: 


1. On March 8, 1954, after several years of consideration, 
the U.N. Human Rights Commission voted and determined 
not to include in the Covenant on Human Rights any provi- 
sion recognizing the right of an individual to own property 
and be secure in its enjoyment against arbitrary seizure by 
government. Significant of the philosophy dominating the 
United Nations’ Human Rights Commission is the fact 
that after holding over four hundred meetings the Commis- 
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sion at last refused by a very large majority to recognize, as 
a basic human right, the right to own private property and 
be secure in its enjoyment. This discloses the extent to which 
the Human Rights Commission is controlled by Communists 
and Socialists who expect by and through the ratification of 
the Covenant as a treaty to fasten on the United States and 
the rest of the world the concept that the right to own private 
property is not a basic individual right, Dr. Charles Malik 
of Lebanon had this to say of the Socialist and Communist 
influences dominating the work of the Human Rights Com- 
mission: 

“I think a study of our proceedings will reveal that 
the amendments we adopted to the old texts under ex- 
amination responded for the most part more, to Soviet 
than to Western promptings. For the second year an un- 
successful attempt was made to include an article on 
the right to own property. * * * The concept of prop- 
erty and its ownership is at the heart of the great ideolog- 
ical conflict of the present day. It was not only the Com- 
munist representatives who riddled this concept with 
questions and doubts, but a goodly portion of the non- 
Communist world has itself succumbed to those doubts. 
A study of this particular debate will reveal the extent 
to which the non-Communist world has been commu- 
nistically softened or frightened. It seems incredible 
that in these economic matters, which reflect indeed 
much more than mere economic divergences, the West- 
ern world is so divided itself as to be incapable of pre- 
senting a common front against Communism.” 


2. Although ratification of the Genocide Convention was 
(or up to the present time has been) successfully opposed, it 
now transpires from a careful examination of the present 
draft Covenant on Human Rights that by and through Ar- 
ticle 6 thereof the Genocide Convention as well as the Uni- 
versal Declaration of Human Rights are by reference (slyly ) 
now made a part of the Covenant. Hence if the Covenant 
should ever be ratified as a treaty we would find ourselves 
tricked into having ratified both the Genocide Convention 
and all the vague and general socialistic pronouncements of 
the Declaration—which it was said was only to be a mere 
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declaration of hopeful aims and not ever to become binding 
as a treaty. 


3. In addition, by Article 52 of the Covenant, the whole 
difference between a federal republic like ours and Canada 
and a monolithic government like the “iron curtain” coun- 
tries is nullified. This Article provides that all provisions of 
the Covenant shall extend “to all parts of federal states with- 
out any limitations or extensions.” In other words, the Cove- 
nant and all its provisions when ratified as a treaty will be- 
come ipso facto domestic law in all states of our federal union 
without any limitations. This, of course, completely nullifies 


our doctrine of state rights and the right to legislate for our- 
selves in domestic matters. 


Hence, it follows that only an adequate Constitutional 
Amendment can protect the American people against the 
Communistic and Socialistic inclusions and omissions of the 
Covenant on Human Rights if and when at some future time 
it is submitted to the Senate for ratification and under the 
pressures of the time is unfortunately ratified. We must not 
forget that it took tremendous effort and alertness to prevent 
the Genocide Convention from being ratified, 


4, Another significant development is the insidious and 
now often-voiced assertion that World Government can be 
achieved by informal interpretation and therefore by an ex- 
pansion and strengthening of the terms of the Charter. This 
fanciful concept of putting us into World Government by in- 
terpretation of the present United Nations Charter has been 
recently set forth by Mr. Benjamin Cohen in the October 
issue of the Journal of the American Association of Univer- 
sity Women, where he says: 


“The Charter is a living, dynainic document. Its terms 
have not frozen the meaning of the principles written into 
the text of the various provisions, because like any consti- 
tution it cannot embrace every possible detail and leaves to 
the legislative and judicial processes the construction and 
interpretation of each stipulation. 


In the United Nations the legislative process takes place 
through the adoption of rules of procedure, decisions by 
majority votes or general consensus in the various organs, 
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and in the form of agreement with or among governments 
for the implementation of the Charter’s provisions. 


The judicial process is carried on by means of Advisory 
Opinions of the International Court of Justice.” 


Mr. Charles A, Webb, Senator Bricker’s Legislative Assist- 
ant, in a speech at Hinsdale, Illinois, December 19, 1954, had 
this to say regarding this method of destroying American 
independence and Constitutional government and gradually 
putting us into World Government: 


“The heart of this strategy is the theory that the UN 
Charter and the North Atlantic Treaty are constitutional 
documents which can be amended informally without the 
consent of the American people or their representatives in 
the Senate. The Bricker Amendment would stop this in- 
sidious erosion of American sovereignty through fanciful 
interpretation of the UN Charter and the North Atlantic 
Treaty. It would preserve the sovereignty of the United 
States in two ways. First, the amendment would render 
null and void any provision of a treaty or executive agree- 
ment, or any interpretation thereof, in conflict with the 
Constitution. And secondly, the amendment would pre- 
vent any treaty or executive agreement from becoming in- 
ternal law except through valid Federal or State legisla- 
tion.” 

5. On March 16, 1954, Mr. Dulles boldly stated that the 
President, under various outstanding treaties, on his own 
initiative can now put this country into war without any 
declaration by the Congress. At a press conference that day, 
among others the following questions were directed to Mr. 
Dulles, and the following answers given by him (New York 
Times, March 17, 1954): 


“Q. Sir, does the fact that the Senate of the United States 
has ratified the North Atlantic Alliance mean in the event 
of an attack on an ally we could, within constitutional pro- 
cedures, retaliate against the attack without action in the 
Congress? 


A. This is a matter which, as you know, was debated 
very thoroughly in the Congress and in the Senate; at the 
time that treaty was ratified I was in the Senate. It is my 


4 
a 
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opinion that the provisions of the treaty, which state that 
an attack upon one of the allies is the same as an attack 
upon all—or in other words that an attack upon one of our 
allies is the same as an attack upon the United States—and 
that is also, I may say, in the Rio pact—that gives the 
President of the United States the same authority to react 
as he would have if the United States were attacked. 


Q. Thank you, sir. 


A. Whether he would use that authority in every case 
is a matter for his discretion. In my opinion he has it. 


Q. He has the right? 
A. In my opinion he has the right.” 


The news dispatches from Ottawa, Canada, of December 
18, 1954, contained the following interesting pronounce- 
ments: 

“Creation of a super Atlantic community agency to 
merge the economic, defense and foreign policies of the 
United States with other countries, will be recommended 
to members of the North Atlantic Treaty Council in Paris. 
This is no time for half-hearted measures; while welcoming 
the progress made toward European Union, we believe 
that nothing less than an effectively integrated Atlantic 
Community will in the end adequately meet the challenge 
of the times. Defense in today’s terms extends beyond 
military requirements and into the political, economic and 
cultural aspects of our lives. It calls for the development of 
NATO as a central agency to co-ordinate the political, 
trade and defense policies of the member nations. NATO 
already has authority to adopt the proposed program under 
Article 2, commonly called the Canadian Clause, which 
provides for economic development of the member 
countries.” The dispatch concludes: “Among prominent 
Americans endorsing the idea are: Harry Truman, Adlai 
Stevenson, George C. Marshall, Norman Cousins, Owen J. 
Roberts, Will L. Clayton, Clarence K. Streit, Chester 
Bowles, Senator Humphrey, Senator Kefauver, Senator 
Lehman, William V. Griffin, Edward Murrow, and Elmer 
Davis.” (Italics supplied. ) 


As Clarence Manion has clearly pointed out in his broad- 
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casts (January 23rd and 31st, 1955) this proposal calls for an 
international merger of our political and economic resources 
to be made not by the American people nor by their Congress, 
nor even by their President, but by the members of the North 
Atlantic Treaty Council in Paris, and it is contended that the 
North Atlantic Treaty to which the United States is a party 
now authorizes the adoption of such a program without 
further reference to the individual nations. This is in line 
with the prevailing legal theory of Mr. Dulles and others that 
a treaty between the United States and a foreign country 
supersedes the Constitution and our Constitutional safe- 
guards. 


6. In April, 1954, Mr. Churchill on the floor of the House 
of Commons for the first time disclosed that he and Mr, 
Roosevelt had entered into a secret executive agreement with 
respect to atomic weapons. The divulging by Mr. Churchill 
of this secret agreement produced a wave of consternation 
in this country. This secret agreement gave Britain a con- 
tinuing veto over our diplomatic and military policies 
insofar as the use of atomic weapons is concerned. It involved 
an international commitment of the gravest character affect- 
ing the national safety and the surrender of our sovereignty 
as an independent nation to the veto power of another 
country. Typical of the comments in the press at the time 
regarding this matter was that of April 18, 1954, by columnist 
Raymond Tucker, who had this to say: 

“The furious storm in the American Congress and British 
House of Commons over the ultra-secret Roosevelt- 
Churchill Atomic Agreements has renewed and reinforced 
demand for the Bricker and George Amendments to the 
Constitution. That proposal which was defeated by a 
single vote in the Senate would outlaw personal and 
private diplomacy involving the destinies of peoples and 
nations.” 


7. Another development which has recently come to light 
involves the workings and activities of the “United Nations 
Restrictive Business Practices Committee.” This committee 
proposes to subordinate anti-trust and other business laws 
to a United Nations commission. 


A prominent member of the New York Stock Exchange has 
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charged that the United Nations body “holds the Marxist 
concept that state owned monopolies and cartels are benign, 
but private owned groups are malignant.” The National 
Foreign Trade Council has explained that the remedial pro- 
cedure as well as the adjudicating procedure proposed by this 
U.N. body is “fundamentally discriminatory against the 
United States and U.S. nationals.” As a matter of fact it 
affords to all other member nations and their nationals but 
not to the United States and its nationals certain “escapes” 
from the obligations proposed by the U.N. program. This is 
because the laws, procedures and constitutional systems of 
other countries are much less drastic as regards restrictive 
business practices than are those of the United States. 


Last year Mr. Raymond Moley, in his address before the 
Cleveland Bar Association, disclosed some of the dangers 
that are in store for business by and through international 
agreements. He pointed out that one of the first steps in this 
direction was the International Wheat Agreement and that 
similar restraints and rigidities were being planned for many 
of our raw materials. He further said: 

“There is still in existence an international body known 
as the International Materials Conference, of which the 
Socialist Attlee is the sire and our State Department is the 
dam. This organization, set up without congressional 
authority, actually managed to impose a system of inter- 
national allocation of raw materials. Committees of this 
organization with offices in the State Department, met and 
decided the ‘total entitlement for consumption’ of each 
country in the free world, including the United States.” 


American businessmen and industrialists should not over- 
look the fact that they and their businesses can be regimented 
by “treaty law” and that is exactly what the international 
socialists intend to do. How will American business fare, 
trying to operate under international cartels administered by 
an international commission largely made up of foreigners, 
most of whom will be socialists, if not Communists? The 
businessmen of America have as great a stake in the adoption 
of the “Bricker” Amendment as any other single group of 
Americans. 


The foregoing developments, and many others that it 
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would take a volume to list, establish that the trend towards 
World Government and executive supremacy in our own 
government is continuing—actually increasing—and that the 
omnipotence of the “treaty power” is such as to engulf 
American rights and the American form of government unless 
an adequate Constitutional Amendment with respect to 
treaties and executive agreements is adopted. Without an 
adequate Constitutional Amendment our entire life and 
activities—social, economic, political and even religious—will 
be controlled and regulated by “treaty law.” 


Through the Economic and Social Council and its sub- 
agency, the Human Rights Commission, the socialists and 
communists and the international planners and “do-gooders,” 
both at home and abroad, propose to reform and remake the 
world along the lines of so-called social and economic 
equality for all the peoples of the world—and to do this 
through Declarations, Pacts, Covenants, Treaties, etc. Thus 
they propose to create a body of “treaty law” or world law 
which will be superior to and over-ride the domestic laws of 
the member states including the United States. 


What are the matters embraced in these U.N. “treaty” 
proposals? They cover matters of education, the kind of 
teaching and textbooks to be adopted in our public school 
systems; social legislation; economic legislation; labor legis- 
lation; health and socialized medicine; and numerous other 
matters, including a proposal to establish an international 
criminal court to try American citizens in a court made up to 
a large extent, if not entirely, of foreigners—a plan under 
which American citizens could be transported overseas for 
trial and would be deprived of the constitutional safeguards 
accorded them in the Constitution of this country. 


OUR SUPPOSED CONSTITUTIONAL SAFEGUARDS 


Some will ask, “But do not our Constitution and Bill of 
Rights now safeguard American rights in all the foregoing 
particulars?” Unfortunately no—unless the Constitution is 
properly amended. Until recent years Americans were 
entitled to rely on the proposition that, in conformity to the 
Constitution and the Bill of Rights, their laws were made and 
to be made for them either by Act of Congress or by state 
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legislation or local city and county ordinances—to all of 
which agencies the people have the right to elect their own 
representatives. 


But, since the term treaty is not limited nor defined in the 
Constitution, men in power with ingenious minds eventually 
discovered that this was a loophole whereby what was other- 
wise unconstitutional could be made constitutional by first 
making a treaty on the subject. This new theory or doctrine 
was affirmed in 1920 by the Supreme Court of the United 
States—Missouri v. Holland (252 U.S. 416, 482). The 
doctrine of this case is simply that if the Federal Government 
does not have power under the Constitution to legislate with 
respect to a particular subject (one reserved to the states or 
to the people ), it can acquire that power by the simple device 
of first making a treaty on the subject—in spite of the Tenth 
Amendment reserving to the States and to the people all 
powers not delegated by the Constitution to the Federal 
Government. This decision then and there established “a 
third legislative branch of government (for the American 
people ) composed of the President and some foreign nation, 
with a veto vested in the Senate, which is authorized to enact 
local police regulations governing the affairs of our citizens” 
(11 California Law Review 242 (1922) ). 


ORIGINAL SCOPE OF TREATIES UNDER THE 
CONSTITUTION 


When the Constitution was written and by Article VI 
thereof a treaty was declared to be the “Supreme law of the 
Land,” it was clearly not contemplated that a treaty could be 
used to make domestic law or to over-ride the Constitution 
either by an expansion of Federal power or otherwise. 


Jefferson (as stated in his “Parliamentary Practice”—1801 ) 
was quite clear as to the true meaning of Article VI. He said: 


“By the general power to make treaties, the Constitution 
must have intended to comprehend only those objects 
which are usually regulated by treaties and cannot be 
otherwise regulated. It must have meant to except out all 
those rights reserved to the States; for surely the President 
and the Senate cannot do by treaty what the whole govern- 
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ment is interdicted from doing in any way.” (Italics 
supplied ) 


Jefferson's Parliamentary Practice went through six editions 
before his death in 1826 and many more afterwards. It had a 
great influence on political thinking and practice, being in- 
corporated in full in Senate and House Manuals as late as 
1865. Jefferson’s view on treaties was followed by the earlier 
court cases as illustrated by the case of New Orleans v. United 
States. 10 Peters 662 (1836) at page 736, where the Supreme 
Court said: 

“The government of the United States, as was well 
observed in the argument, is one of limited powers, It can 
exercise authority over no subjects except those which have 
been delegated to it. Congress cannot, by legislation, 
enlarge the federal jurisdiction, nor can it be enlarged 
under the treaty-making power.” (Italics supplied ) 


Even Hamilton, the great Federalist, said (Hamilton’s 
Works, Volume 4, p. 342), “A treaty cannot be made which 
alters the Constitution of the country or which infringes 
any express exceptions to the power of the Constitution of 
the United States.” 


Hamilton also stated: 


“They (treaties) are not rules prescribed by the sover- 
eign for the subject, but agreements between sovereign 
and sovereign.” 


CHANGED POINT OF VIEW REGARDING TREATIES 


There are enough expressions of opinion in United States 
Supreme Court decisions prior to Missouri v. Holland to 
indicate that up to that time treaties and treaty-making were 
subject to the limitations indicated by Jefferson and Hamil- 
ton. But Missouri v. Holland repudiated one of these im- 
portant limitations, to-wit: that federal power cannot “be 
enlarged under the treaty-making power.” Once this hole in 
the dike was opened the concept of treaty supremacy without 
limitation began to grow. Thus in 1929, before the American 
Society of International Law, Chief Justice Charles Evans 
Hughes was persuaded to say that there was in the Consti- 
tution “no explicit limitation” on the treaty power, and that 
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he would “not care to voice an opinion as to an implied 
limitation on the treaty-making power; the Supreme Court 
has expressed a doubt whether there could be any such,” his 
reference being to the expression of doubt in Missouri v. 


Holland. 


Later a strong doubt as to any limitation was expressed by 
the United States Court of Appeals for the Ninth Circuit in 
United States v. Reid (1934) 73 F.(2d) 153. This doubt was 
further increased by U.S. v. Curtiss-Wright Corporation 
(1936) 299 U.S. 304, where the U.S. Supreme Court declared 
that the treaty-power does not depend on a grant in the Con- 
stitution but is an inherent power of the federal government 
and indicated that the treaty-power is unlimited. 


Soon after the organization of the United Nations, its first 
Director of the Commission of Human Rights, Mr. John P. 
Humphrey, announced that this Commission proposed to 
establish “supernational supervision” of the relationship 
between the state and its citizens. Mr. Humphrey pointed 
out that this was a revolutionary procedure or doctrine 
because this was a matter which had been “traditionally 
regarded as being within the domestic jurisdiction of states.” 
A little later this revolutionary doctrine of interference in the 
domestic affairs of member states was further expanded by 
the following pronouncement: 


“* ® * once a matter has become, in one way or another, 
the subject of regulation by the United Nations, be it by 
resolution of the General Assembly or by convention be- 
tween member states at the instance of the United Nations, 
that subject ceases to be a matter being “essentially within 
the domestic jurisdiction of the member States.’ As a 
matter of fact, such a position represents the official view 
of the United Nations, as well as of the member states that 
have voted in favor of the Universal Declaration of Human 
Rights, Hence, neither the Declaration, nor the projected 
Covenant, nor any agreement that may be reached in the 
future on the machinery of implementation of human 
rights, can in any way be considered as violative of the 
letter or spirit of Article 2 of the Charter.” (Mr. Moses 
Moskowitz—American Bar Association Journal, April, 
1949 ) 
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In 1950, this new school of internationalists in the United 
Nations succeeded in getting an official declaration from the 
Acheson State Department that “there is now no longer any 
real difference between domestic and foreign affairs” (State 
Department Publication 3972—Foreign Affairs Policy, Series 
26, released September, 1950. Foreword by President 
Truman). 


THE DOCTRINE OF TREATY OMNIPOTENCE 


It was only logical therefore for Mr. John Foster Dulles in 
1952 to voice the following opinion with respect to the 
omnipotence of treaties and “treaty law”: 

“The treaty-making power is an extraordinary power 
liable to abuse. Treaties make international law and also 
they make domestic law. Under our Constitution treaties 
become the supreme law of the land. They are indeed 
more supreme than ordinary laws, for congressional laws 
are invalid if they do not conform to the Constitution, 
whereas treaty laws can override the Constitution. 
Treaties, for example, can take powers away from the 
Congress and give them to the Federal Government or to 
some international body and they can cut across the rights 
given the people by the constitutional Bill of Rights.” 
(Italics supplied. ) 


The American people have therefore come full circle and 
find themselves now faced with an omnipotent instru- 
mentality of non-representative government, to wit: “treaty 
law.” In the Steel Seizure case we were within an “eyelash” of 
the treaty-making power being successfully used to vest in 
the President the uncontrolled power to seize private prop- 
erty when he thought it necessary for the good of the State. 
This is essentially the doctrine of absolute dictatorship. 


CHIEF SOURCE OF OPPOSITION TO THE 
“BRICKER” AMENDMENT 


One would suppose that no American would be opposed to 
a Constitutional Amendment—writing into the Constitution 
and making it clear for all time that a treaty with a foreign 
nation shall not over-ride the Constitution nor be used to 
make domestic law for the people of the United States. 
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Introducing the present text of Amendment on January 6, 
1955, Senator Bricker stated: 

“There can be, and there should be, but one paramount 
law—the Constitution itself. The theory that international 
agreements can alter or amend the Constitution should not 
be allowed to develop or exist.” 


One would suppose that every American would agree with 
Senator Bricker’s statement. But the truth is that as a result 
of the confusion caused by two World Wars and the fear of a 
catastrophic third World War—many Americans have been 
sold the idea that we must sacrifice American rights and the 
American form of government for some kind of world order 
on the theory that it will produce world-wide and everlasting 
Peace. Such confusion and fearsome thinking, and only such 
confusion and fearsome thinking, can account for such state- 
ments as the one made by former Justice Roberts in Ottawa 
on April 30, 1952, when he said that: “We must decide 
whether we are to stand on the silly shibboleth of national 
sovereignty —asserting that we must yield our national sover- 
eignty to some “higher authority—call it what you will.” Our 
forefathers fought a revolution for what Mr. Justice Roberts 
calls the “silly shibboleth of national sovereignty.” Mr. 
Hoover has recently said: “Nationalism can not be abandoned 
if civilization is to last among free men.” 


Those who favor World Government, in whatever form, 
have, like Mr. Justice Roberts, strangely lost their primary 
faith in the strength and integrity of America and its insti- 
tutions. They have deluded themselves into believing that 
America, by joining itself with alien governments and their 
weakened and decadent economies, will strengthen itself and 
through some kind of world union or regional union achieve a 
greater security for Americans. The “one-worlders” ignore 
the old adage that a chain can not be stronger than its weakest 
link. 


Another group that opposes the “Bricker” Amendment or 
any Amendment to protect American rights and American 
independence against the dangers of “treaty law” belongs to 
the Clement Attlee school of thought. Mr. Attlee last year in a 
speech in Parliament undertook to advise the American 
people that their form of Constitutional government was too 
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full of restraints upon executive power to permit the United 
States to take a decisive part in this fast-moving world. 
During the last few years there has grown up a school of 
thoughtthat actually believes that the American Constitution 
is out-moded and that the President and his advisors should 
not be “handicapped” in matters of foreign policy or domestic 
policy by even the restraints already in the Constitution. They 
particularly assert that the President and his advisors in the 
State Department should not be limited by any Consti- 
tutional Amendment which would alter the present omnipo- 
tent treaty power. This school of thought even resents the 
fact that a treaty must now be submitted to the Senate for 
ratification. They have announced the doctrine that in the 
more important matters the President should act through 
executive agreements and not through treaties. In fact, 
during the Roosevelt Administration of the early 40's a man 
in the State Department by the name of McClure wrote a 
book on this subject in which he undertook to prove that for 
the more important international commitments the President 
should proceed by executive agreement—thereby avoiding 
the necessity of even consulting the Senate as to what foreign 
commitments he might be making in behalf of one hundred 
and sixty million Americans. It is only natural that this school 
of thought—these believers in executive supremacy and in the 
complete omnipotence of the treaty power—should oppose a 
Constitutional Amendment. 

Another group that opposes any Constitutional Amend- 
ment on treaties and executive agreements are the “do- 
gooders” who often times, without knowing it, indulge in 
“double-talk.” A typical example of this occurred in the 
city of Seattle at a public banquet a short time ago. A 
very interesting guest speaker of national reputation made 
the chief address. He assured his audience that the great 
hope for the future both for America and the world was the 
United Nations, and that this hope rested on the great 
humanitarian efforts the United Nations was putting forth 
through the Declaration of Human Rights and the Covenant 
on Human Rights and other world-wide Charters of Human 
Liberty. Having established this point to his satisfaction, and 
I may say to the apparent satisfaction of many of his 
audience, he then proceeded to glorify American rights and 
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liberties as safeguarded by our Constitution and the Bill of 
Rights. He particularly said that one of the basic and funda- 
mental concepts of American freedom was the right to own 
private property and to be secure in its enjoyment as against 
the arbitrary acts of government. This distinguished gentle- 
man was wholly unaware of the fact that he, in one and the 
same speech, was indulging in flagrant “double-talk.” For 
as has already been pointed out, the Human Rights Com- 
mission of the United Nations, after more than four years 
of deliberation, decided and determined that the right to 


own private property (a basic American right) is not a basic 
human right, 


This speaker also glorified the American right of freedom 
of speech and freedom of press—wholly oblivious to the fact 
that in the United Nations Covenant on Human Rights it is 
provided that these freedoms are subject to such limitations 
as may be imposed by law—which means that any govern- 
ment in power could restrict and destroy our concept of free- 
dom of speech and of press—but, under our Bill of Rights, 
Congress is specifically forbidden to pass any law abridging 
freedom of speech or freedom of press. This group which 
asserts its belief in American rights and American inde- 
pendence nevertheless opposes a Constitutional Amendment 
for the protection of American rights and American inde- 
pendence—because they believe that in some vague way a 
Constitutional Amendment on treaties and executive agree- 
ments would interfere with the so-called humanitarian 
efforts of the United Nations—most of which efforts (though 
they seem not to know it) are in the direction of inter- 
national socialism. 


The fourth identifiable group opposed to a Constitutional 
Amendment is made up of those who believe (honestly or 
otherwise) that so-called “property rights” must yield to so- 
called “social justice.” This group is made up of ‘socialists 
and the believers in welfare government. They believe that 
many of the rights said to be safeguarded in our Consti- 
tution and Bill of Rights were conceived in the alleged capi- 
talist thinking of the period when those great instruments 
were drafted and that it is the business of the government to 
accord security to its citizens rather than to give a fair oppor- 
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tunity to its citizens to achieve security by and through their 
own efforts. The Universal Declaration of Human Rights and 
much of the Covenant on Human Rights as now drafted are 
blueprints for international socialism. Although America, by 
its own legislative processes, has already gone far in the 
direction of socialism, its final engulfment by international 
socialism can be more easily accomplished by “treaty law’”— 
by the ratification of international declarations, pacts and 
covenants as the “Supreme Law of the Land” than in any 
other way. Therefore, our socialist friends are naturally 
opposed to a Constitutional Amendment. 


One of the most interesting and significant developments 
in the debate over the “Bricker” Amendment last year was the 
out-spoken 100% opposition by the Communists, the Com- 
munist press and the Communist party. During the great 
debate in the Senate, the “Daily Worker” was agog with 
concern for and advice to its readers as to why the “Bricker” 
Amendment should be defeated. This is one of the few 
occasions where the “Daily Worker” and a great metropolitan 
daily like the “New York Times” (dedicated to international- 
ism) stood shoulder to shoulder. The “Daily Worker” shed 
“crocodile tears” over the mere thought of Constitutional law 
and Congressional legislation being made superior to inter- 
national treaties. 


The “New York Times” in an amazing editorial on the 
“Bricker” Amendment, April 8, 1953, states: “The resolution 
is dangerous because it forbids any treaty that would allow 
any foreign power or any international organization to con- 
trol the constitutional rights of American citizens within the 
United States.” (Italics supplied. ) 


At least we must credit the “Daily Worker” and the Com- 
munists and the “New York Times” with not confusing the 
issue, The “Bricker” Amendment intends to write into the 
Constitution the proposition that any provision of a treaty 
that conflicts with the Constituion shall be invalid and that 
any provision of a treaty shall be ineffective as domestic law 
unless implemented by legislation, itself constitutional. 

A great American, the Hon. Samuel B. Pettengill, former 


member of Congress, stated the basic issue regarding the 
“Bricker” Amendment as follows: 
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“The proposal is gummed up in a jungle of words. But, 
in a single sentence, what is the Bricker Amendment? 
However worded, its main objective is simple, clear and 
urgent. It is to prevent the Constitution of the United 
States from being amended by treaty. There it is. That is 
it. All the rest of the discussion is by way of explanation 
or argument. 


The Bricker Amendment says, in substance, that the 
Constitution shall not be amended by treaty; that if it is 
amended, it shall be done only in the way the Constitution 
prescribes, and in the way all amendments have been 
made in the past.” 


In this pamphlet for the first time in my writings I have 
undertaken to identify the sources of the opposition to the 
“Bricker” Amendment as this opposition disclosed itself 
during the great Senate debate last year. This debate served 
to educate thousands of Americans and alert them to the 
dangers of “treaty law.” The debate was valuable in many 
ways—one of which was that it served to bring out and 


expose the principal sources of opposition as above set forth. 


THE BASIC ISSUE 


The basic issue in this great fight is simple and understand- 
able. It is the greatest issue that faces America today—greater 
than taxes or inflation or even Communist infiltration, It is 
the same issue as was involved in the fight for the original Bill 
of Rights. The proposed Amendment is a Bill of Rights 
against an uncontrolled “treaty power.” The issue is the basic 
issue of whether we and our children and our children’s 
children are to have a government of men or a government of 
adequate constitutional safeguards. Remember again and 
always, there is no place in the American concept of govern- 
ment for omnipotent power except in the people themselves, 
for our forefathers intended and specifically said that all 
powers not delegated to the Federal Government are 
reserved to the States and to the People. 


Everyone recognizes that in the field of science a new 
concept may produce an instrumentality like the atomic bomb 
capable of destroying our persons and our property. In the 
field of law and government as in science a new concept in 
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government may become an instrumentality as destructive of 
our rights and liberties as the atomic bomb is of our persons 
and our property. Treaties are perfectly proper instru- 
mentalities in dealing with international affairs but they were 
never intended to out-rank our Constitution and impose 
domestic law upon us, and in this and other respects become 
omnipotent instrumentalities of government. The theory that 
“The King can do no wrong” was never intended to apply to 
our President or to our form of government. It was never 
intended that the President should have omnipotent power 
either in the field of treaty-making or elsewhere. 


During the last thirty years this treaty instrumentality has 
got out of hand and it is now claimed by Mr. Dulles and other 
spokesmen for the State Department and the Administration 
that “treaty law” is omnipotent and that it can over-ride the 
Constitution and cut across our individual Bill of Rights. 
Hence, the fundamental issue in connection with the 
“Bricker” Amendment is as above stated. Do we intend to 
have a government of men—men who claim omnipotent 
power—or do we intend to have a government of adequate 
Constitutional restraints? 


THE ISSUE IS NOT “POLITICAL” 


Though the original proposal for a Constitutional Amend- 
ment on treaties and executive agreements was introduced by 
Senator Bricker of Ohio, who is a Republican, the proposal 
or idea of such an Amendment has at no time been involved 
in partisan politics. The complete proof of this statement is 
found in the history of the Amendment itself. 


When S. J. Res. I. (of the 83rd Congress) was introduced 
it was sponsored by 64 Senators, 19 Democrats, and 45 
Republicans. In amended form it was favorably reported out 
by the Senate Judiciary Committee originally by a vote of 8 
to 4 (which later became 10 to 5). Out of 15 members of this 
Committee 8 were Republicans and 7 were Democrats—6 
Republicans and 4 Democrats favored the Amendment, 3 
Democrats and 2 Republicans did not. 


The non-“political” character of the Amendment is further 
attested by the actual voting in the Senate on both the 
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“Bricker” and the “George” proposals. Twenty-eight Re- 
publicans and 14 Democrats voted for the “Bricker” Amend- 
ment, 17 Republicans and 33 Democrats voted against, with 
2 Republicans and 2 Democrats not voting. On the “George” 
Amendment, 30 Republicans and 30 Democrats voted for it 
and 15 Republicans and 16 Democrats against it, with 1 
Republican and 3 Democrats not voting. 


With such a record no one can say that the “Bricker” 
Amendment was or is “political.” There has scarcely ever 
been an issue in the U.S. Senate upon which a more non- 
political or non-partisan record has been made. No one in 
the course of the Senate proceedings even suggested that the 
Amendment was a “political” issue. 


HOW TO WIN THE FIGHT 


To win this great Constitutional fight for an adequate 
Amendment on treaties and executive agreements all lovers 
of America must organize. Effective organization is required 
by setting up county and state committees throughout the 
country. These various units should constantly write letters 
to their Senators and representatives—and write letters im- 
mediately to the members of the Senate Judiciary Committee 
and the House Judiciary Committee (see Appendix B for 
their names ); sponsor speeches and publications, newspaper 
and magazine articles, radio and television programs, 


The Veterans’ organizations and other patriotic and service 
organizations and the women throughout the country and 
their organizations* made their voices heard in the Halls of 
Congress last year and succeeded in making this one of the 
major issues before the last Congress. The fight must be 
vigorously resumed this year and the next year, if necessary, 
and the next and the next. Actually the issue is simple—the 
arguments in support of our case are simple. It is important 
not to permit the confused thinking and the “jungle of words” 


*“The Vigilant Women for the Bricker Amendment” is not an organ- 
ization as such but a national co-ordinated women’s movement devot- 
ing their entire efforts to the cause of the “Bricker” Amendment. Its 
national coordinators are Mrs. Winifred G. Barker, 10036 Longwood 


Drive, Chicago 43, Illinois, and Mrs. Ruth Murray, Route 4, Oshkosh, 
Wisconsin. 
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of the opposition to confuse either our supporters or the 
members of Congress. Our case is based and should be based 
upon the following simple undeniable propositions: 


1. Historically and originally, as both the Jeffersonians and 
the Hamiltonians agreed, when Clause VI was written into 
the Constitution its treaty provisions were not intended to be 
used for making domestic law for the citizens of this country 
or to be used for changing our form of government by making 
us a puppet state in some form of world hegemony as advo- 
cated by the World Government enthusiasts and others. 


2. Since treaties have been and are now being drawn which 
admittedly (even by such a great legal and international 
authority as Mr. Dulles) endanger American rights, the 
American people should rely on the protection of a Consti- 
tutional Amendment rather than upon the promises of the 
men in power. 


THE “BRICKER” AMENDMENT — A SYMBOL OR 
DIVIDING LINE FOR AMERICANS 


The “Bricker” Amendment is a symbol or a line of demar- 
cation dividing those who believe that the American concept 
of a constitutionally limited government (a Republic) should 
not be sacrificed to international plans and purposes, and 
those who believe that such a sacrifice should be made in 
the interest of so-called international co-operation. The 
same line of demarcation exists with respect to many other 
issues before the American people. 


Most of those who oppose such a measure as the McCarran- 
Walter Immigration Act also oppose the “Bricker” Amend- 
ment, This is understandable because the Declaration of 
Human Rights (Article 14) contains the following provision: 
“Everyone has the right to seek and enjoy in other countries 
asylum from persecution.” Heretofore, it has been the recog- 
nized right of each country to determine for itself how far the 
entry of aliens may be restricted by national immigration 
laws and regulations. The above pronouncement in the Dec- 
laration, if carried into effect by treaty, would nullify import- 
ant provisions of the McCarran-Walter Act. 


Most of those who ardently support the International 
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Labor Organization (ILO) program of treaties dealing with 
various economic, social and labor matters, are opposed to 
the “Bricker” Amendment, for they believe that economic 
and social changes can be brought about more easily, and of 
course more secretly, through treaties than through laws of 
Congress, 


Most of those who support a program like UNESCO, 
designed to influence our educational curriculum along inter- 
national lines—inculcating into the youth the desirability of 
“world citizenship” over American citizenship—are also 
opposed to the “Bricker” Amendment, for programs like 
UNESCO can be more easily achieved through the treaty 
process—and without the American people knowing much 
about them. 


Most of those who advocate World Government (in what- 
ever form) also oppose the “Bricker” Amendment. As Mr. 
Dulles himself stated in his speech in Louisville, Kentucky, 
in April, 1952, a treaty can transfer governmental power to 
an international organization. Hence, almost any form of 
World Government could be achieved through the treaty 
process. In this connection, it should be pointed out again 
and again that Mr. Justice Roberts is not alone in treating 
national sovereignty and national independence as a “silly 
shibboleth.” Mr. Milton Eisenhower, the President’s brother, 
is a well-known advocate of World Government. Speaking in 
the Wichita, Kansas, Arcadia Auditorium in 1949, he had 
this to say about UNESCO and World Government: “One 
can truly understand UNESCO only if one views it in its 
historical context and viewed in this way it reveals itself as 
one more step in our halting, painful, but I think very real 
progress toward a genuine world government.” Mr. Dulles, 
as early as October 22, 1949, in a letter to the Atlantic Union 
Committee, declared himself in favor of Atlantic Union. 


Many more instances might be given of important present 
issues where the line of demarcation is clearly drawn between 
those Americans who believe in the preservation of national 
sovereignty and national independence as established by our 
own Constitution and Bill of Rights and those who believe 
that our national independence and our national concept of 
rights and government should yield to international con- 
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siderations and some kind of world authority.’ Certainly 
the American Constitution sets up and establishes, and 
was intended to set up and establish, an independent 
nation and a form of government as far removed from 
international socialism as from Communism or from any 
other foreign “isms.” Therefore, when men in high posi- 
tions who take an oath to support the Constitution and 
the form of government it establishes and otherwise publicly 
announce their support of the Constitution almost in the next 
breath advocate or support programs whereby through 
treaties and other international agreements the American 
concept of individual rights and form of government are 
undermined, they are either knowingly or unknowingly in- 
dulging in “double-talk.” It is this “double-talk” that leads to 
most of the popular confusion with respect to the “Bricker” 


Amendment and other great national and international 
issues, 


The only objective, from the very beginning, of advocating 
a Constitutional Amendment on treaties and other inter- 
national agreements was to prevent an uncontrolled “treaty 
power’ from undermining American rights and the American 
form of government—to bring under some measure of control 
a “treaty power’ that recently has been so expanded and 
enlarged by the new school of internationalists that it can be 
used to change and nullify the internal laws of the United 
States, change our form of government from a Republic to 
a socialistic state and even put us into some form of World 
Government. Hence, this issue regarding a Constitutional 
Amendment against treaties and other international agree- 
ments is the great and basic issue facing the American people 
today. That is why it can be said, and should be said, that it 
is a greater issue than that of Communist infiltration, taxes or 
inflation, or any other present problem of any kind, social, 
economic or political—and that is why the fight for an 
adequate Constitutional Amendment must go on. 


Meanwhile, and pending final victory, the fight for the 
“Bricker” Amendment has served to awaken and keep alive 
a country-wide awareness of the dangers of “treaty law,” 
and has served to expose and unmask the insidious propa- 
ganda program, begun several years ago, of quietly inocu- 
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lating the American people with the virus of “one-worldism.” 
The “Bricker” Amendment movement is a thorn in the side of 
all the one-worlders, half one-worlders, Atlantic Unionists 
and other groups who seek to merge American Constitutional 
Government and “our lives, our fortunes and our sacred 
honor’ as safeguarded thereby—into some form of world 
order dominated by aliens and alien concepts of govern- 
ment. In this respect those who fight for the “Bricker” 
Amendment have rendered and will continue to render a 
significant service toward the preservation of American 
rights and the American form of government. This aspect 
of the matter should never be overlooked. There is no better 
practical way of serving the cause of Constitutional Govern- 
ment in this country than to take an active part in the fight for 
the “Bricker” Amendment—and for this reason also the fight 
must go on. 


As I said in my “Story of the ‘Bricker’ Amendment” (The 
First Phase), published last year by the Committee For 
Constitutional Government, Inc., 205 East 42nd Street, New 
York 17, New York: 

“In the destiny of human affairs a great issue like a 
righteous cause does not die. It lives on and arises again 
and again until rightly won. However long the fight for an 
adequate Constitutional Amendment on treaties and other 
international agreements, it will and must be won. This 
will be the history of the ‘Bricker’ Amendment as it has 
been the history of all other great issues and causes.” 
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APPENDIX A 


List of Legislatures, Bar Associations and Important Lay 
Organizations That Have Taken Official Action in Sup- 
port of a Constitutional Amendment on Treaties and 
Executive Agreements. 


I. 

State Legislatures: The following State Legislatures have 
passed resolutions favoring a Constitutional Amendment on 
“treaty law”: California, Colorado, Georgia, Idaho, Oregon, 
Montana, Texas and Wyoming, (Action by State Legislatures 
has been spontaneous—as yet no real effort has been made to 
secure such approval. ) 

Il. 

Bar Associations: American Bar Association and the fol- 
lowing State Bar Associations: Arizona, Arkansas, Colorado, 
Illinois, Indiana, Iowa, Louisiana, Maine, Mississippi, 
Montana, North Dakota, Ohio, Pennsylvania, Rhode Island, 
South Dakota, Tennessee, Texas, Washington, West Virginia 
and Wisconsin, and numerous City Bar Associations. 


Il. 

National Association of Attorneys-General—This is highly 
significant because this Association represents the chiefs of 
the legal departments of all 48 states (Democratic state ad- 
ministrations as well as Republican state administrations. ) 


IV. 


IMPORTANT LAY ORGANIZATIONS 
American Legion 
Veterans of Foreign Wars of the United States 
Marine Corps League 
Military Order of the World Wars 
United Spanish War Veterans 
National Sojourners, Inc. 
The Catholic War Veterans 
Kiwanis International 
The Chamber of Commerce of the United States 
National Grange 
American Farm Bureau Federation 
National Defense League of America 
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National Society of the Sons of the American Revolution 

National Society of the Daughters of the American 
Revolution 

Colonial Dames of America 

Californians for the Bricker Amendment 

Patriotic Women of America, Inc. 

United States Flag Committee 

Minute Women of U:S.A., Inc. 

Women’s National Patriotic Conference on National De- 
fense, representing the following women’s organizations 
throughout the United States: 

American Gold Star Sisters, Inc. 

American War Mothers 

American Women’s Legion of World Wars 

Auxiliary to Sons of Union Veterans of the Civil War 

Blue Star Mothers of America 

Dames of the Loyal Legion of the United States of 
America 

Daughters of Union Veterans of the Civil War (1861- 
1865), Inc. 

Gold Star Wives of America 

Guardians of Our American Heritage 

Ladies of the Grand Army of the Republic 

Marine Corps League Auxiliary 

National Society for Constitutional Security 

National Society, Daughters of the Revolution 

National Society, Daughters of the Union (1861-1865), 
Inc 

National Society of New England Women 

National Society, Patriotic Women of America, Inc. 

National Society, Service Star Legion, Inc. 

National Society, Women Descendants of the Ancient and 
Honorable Artillery Company 

National Society, Daughters of the American Colonists 

National Women’s Relief Corps Auxiliary of the Grand 
Army of the Republic 

National Yeoman F 

Navy Club, U.S.A. Auxiliary 

Navy Mothers’ Club of America 

New York City Colony, National Society of New England 
Women 
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Society of Sponsors of the U. S. Navy 
The National Gold Star Mothers, Inc. 
The Wheel of Progress 
United States Army Mothers 
Women of the Army and Navy Legion of Valor of the 
U.S.A. 
Women’s National Defense Committee of Philadelphia 
National Association of Pro America 
American Council of Christian Churches 
National Association of Evangelicals 
American Federation of Women’s Clubs 
National Society for Constitutional Security 
Minnesota Federation of Business and Professional Women’s 
Clubs, Inc. 
New York City Federation Women’s Clubs 
New York State Federation of Women’s Clubs 
National Economic Council, Inc. 
Committee for Constitutional Government 
American Flag Committee 
Constitutional Foundation, Inc. 
Steuben Society of America 
American Medical Association 
American Medical Association, Women’s Auxiliary 
Association of American Physicians and Surgeons, Inc, 
Conference of State Manufacturers’ Association 
Southern States Industrial Council 
National Cotton Compress and Warehouse Association 
Clay County Democratic Executive Committee 
National Labor-Management Council on Foreign Trade 
Policy 
Junior Order United American Mechanics 
American Association of Small Business 
Conference of American Small Business Organizations 
National Association of Real Estate Boards 
Freedom Clubs, Inc. 
The American Progress Foundation 


Ww 


Many other merely local organizations throughout the 
United States have also endorsed the proposal for a Consti- 
tutional Amendment 





TREATIES AND EXECUTIVE AGREEMENTS 


APPENDIX B 


MEMBERS OF SENATE JUDICIARY COMMITTEE 


Harley M. Kilgore, W. Va., Chairman 

James O. Eastland, Miss. 
*Estes Kefauver, Tenn. 

Olin D. Johnston, S. C. 
*Thomas C. Hennings, Jr., Mo. 
John L. McClellan, Ark. 

*Price Daniel, Tex. 

Joseph C. O'Mahoney, Wyo. 
Alexander Wiley, Wis. 
*William Langer, N. Dak. 
William E. Jenner, Ind. 

Arthur V. Watkins, Utah 
*Everett McKinley Dirksen, Ill. 
Herman Welker, Idaho 

John Marshall Butler, Md. 


*Members of Sub-Committee on Constitutional Amend- 
ment. 


MEMBERS OF HOUSE JUDICIARY COMMITTEE 


Emanuel Celler, N. Y., Chairman 
Francis E, Walter, Penn. 
Thos. J. Lane, Mass. 
Michael A. Feighan, Ohio 
Frank Chelf, Kentucky 
Edwin E. Willis, La. 

Jas. B. Frazier, Jr., Tenn. 
Peter W. Rodino, Jr., N. J. 
Woodrow W. Jones, N.C. 
E. L. Forrester, Ga. 

Byron G. Rogers, Colo. 
Harold D. Donohue, Mass, 
Sidney A. Fine, N. Y. 

Jack B. Brooks, Tex. 

Wm. M. Tuck, Va, 

Robt. T. Ashmore, S. C. 
Jas. M. Quigley, Penn. 
Chas. A. Boyle, Ill. 
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IN THE SUPREME COURT OF THE UNITED STATES 
OcToseR TERM, 1947 
No. 533 
Tora TAKAHASHI, PETITIONER 
v. 
FisH AND GAME COMMISSION, LEE F. PAYNE, AS CHAIRMAN THEREOF, ET AL. 
ON WRIT OF CERTIORARI TO THE SUPREME COURT OF THE STATE OF CALIFORNIA 


BRIEF FOR THE UNITED STATES AS AMICUS CURIAE 


This case involves the constitutionality of Section 990 of the Fish and Game 
Code of California, as amended in 1945 (Cal. Stats. 1945, ch. 181) to provide that 
commercial fishing licenses may be issued only to persons other than those “in- 
eligible to citizenship.” The Government is submitting this brief because the 
constitutional questions presented have substantial national importance, affect- 
ing the civil rights of many persons and groups residing within the United States. 
In our view, Section 990, in so far as it prohibits licensing of persons ineligible to 
citizenship, is invalid on three separate grounds: 

1. It denies petitioner the equal protection of the laws, in violation of the Four- 
teenth Amendment. 

2. It constitutes an unwarranted limitation upon petitioner’s privilege—de- 
rived from federal law—to enter and remain within the United States and any 
State. 

3. It is in conflict with provisions of the Civil Rights Act of 1870. 


a 


In adopting eligibility for citizenship as a standard governing issuance of 
commercial fishing licenses, California has incorporated in its laws a classifica- 
tion based primarily on race and color. The nationality law enacted by the first 
C ongress on March 26, 1790, restricted eligibility for citizenship to “free white 
persons.” 1 Stat. 103. This provision was not enlarged until after the Civil 
War, when the Act of July 14, 1870, extended eligibility “to aliens of African 
nativity and to persons of African descent.” 16 Stat. 254, 256. A third racial 
group, descendants of races indigenous to the Western Hemisphere, was added by 
the Nationality Act of 1940. 54 Stat. 1137, 1140. In 1943, “Chinese persons or 
persons of Chinese descent” were included as a fourth eligible racial group. 57 
Stat. 600, 601. And, in 1946, Filipinos and persons of races indigenous to India 
were made eligible. 60 Stat. 416. These statutory provisions have been codified 
in Section 703 of Title 8 of the United States Code. 

The wisdom or constitutionality of these enactments need not concern us here. 
It is important only to recognize that Congress, in defining the groups eligible for 
citizenship, has drawn lines based on race and color. This Court, in construing 
the naturalization laws, has noted that Congress has employed a “racial and not 
an individual test.” Ozawa v. United States, 260 U. S. 178, 197. In Toyota v. 
United States, 268 U. S. 402, 412, the Court observed that “it has long been the 
national policy [as to naturalization] to maintain the distinction of color and 
race.” See also United States v. Thind, 261 U. S. 204. The point need not be 
labored, for in Oyama v. California, 332 U. 8. 633, decided at this Term, the Court 
held that an identical classification appearing in California’s Alien Land Law 
involved a racial discrimination. 

The parties and the state courts in this case have been much occupied with the 
question whether the challenged provision in Section 990 is “anti-Japanese” * 





1In 1943 Section 990 was amended to read: “A commercial fishing license may be issued 
to any person other than an alien Japanese.” (Cal. Stats. 1943, ch. 1100.) At the 1943 
session of the California legislature, the Senate appointed a fact-finding committee on 
the subject of Japanese resettlement, which filed its Report on May 1, 1945 (R. 17). (A 
copy of this Report has been lodged with the Clerk of this Court. ) With respect to fishing 
by Japanese, the Committee reported as follows (pp. 5-6) : 
“The committee gave little consideration to The problems of the use of fishing vessels 
on our coast owned and operated by Japanese, since this matter seems to have previ- 
ously been covered by legislation. The committee, however, feels that there is a 
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Quite apart from its merits, the controversy on this question seems entirely un- 
necessary to the decision of this case. The Supreme Court of California, in 
sustaining the validity of Section 990, considered it important that when the 
1945 amendment to the section was passed, the federal naturalization laws pro- 
hibited not only Japanese but also Hindus and Malayans from becoming citizens 
of the United States (R. 40-42). We have difficulty, however, in perceiving how 
this can meet the fundamental constitutional objections to the provision. The 
racial barrier erected by the statute is no less unconstitutional because it shuts 
out not merely Japanese but other so-called Asiatic races as well. The difficulty 
with Section 990, as amended in 1945, is not so much that it applies, or was in- 
tended to apply, principally against Japanese, but rather that it draws a line 
which, in substance and effect, is based on race and color. A measure which is 
bad because it unjustifiably discriminates against one racial group is not made 
better because it also discriminates against other such groups. If petitioner 
were a Malayan, his attack on the constitutionality of Section 990 would surely 
have no less merit. 

Clearly, then, Section 990 draws a line based on race and color. We do not 
contend, of course, that the presence of such an element of discrimination in 
a state statute terminates inquiry into its validity, It does, however, impose 
an obligation upon the State to show justification sufficient to overcome the 
prima facie invalidity of a racial discrimination. 

It is hardly necessary to review the controlling principles of adjudication in 
this field. This Court proceeds on the premise that “our Constitution is color- 
blind.”*? Distinctions based on race or color alone cannot ordinarily withstand 
constitutional scrutiny.’ The Court’s approach to racial discriminations was 
described in Korematsu v. United States, 8323 U. 8. 214, 216, as follows: 

all legal restrictions which curtail the civil rights of a single racial group 
are immediately suspect. That is not to say that all such restrictions are 
unconstitutional. It is to say that courts must subject them to the most 
rigid scrutiny. Pressing public necessity may sometimes justify the exist- 
ence of such restrictions; racial antagonism never can. 
Mindful that the Fourteenth Amendment was principally intended “to prevent 
state legislation designed to perpetuate discrimination on the basis of race or 
color” (Railway Mail Association v. Corsi, 326 U. S. 88, 94), the Court will 
make the most searching inquiry into the sufficiency of any grounds asserted 
as justification for invasion of fundamental civil rights. See Murdock vy. Penn- 
sylvania, 319 U. S. 105, 115; Follett v. McCormick, 321 U. 8S. 578, 577; Marsh 
v. Alabama, 326 U. 8. 501, 509; United States v. Carolene Products Co., 304 U. 8. 
144, 152-153, n. 4. 

That Section 990 involves a racial discrimination with respect to a basic con- 
stitutional right can hardly be doubted. Because he is a Japanese, petitioner 
Takahashi has been denied the right to earn a livelihood by pursuing his accus- 
tomed calling. Petitioner is not an amateur who fishes for sport or pleasure. 
Fishing on the high seas has been his occupation since 1915. And it is the 
right to earn a living in this way—perhaps the only way he knows—that peti- 
tioner complains has been denied him by Section 990. It is settled that the 
Constitution prohibits discriminations against persons, on the grounds of race 
or ancestry, which prevent them from engaging in a business or occupation. See 
Yick Wo v. Hopkins, 118 U. S. 365; Truaa v. Raich, 239 U. S. 33; Yu Cong Eng v. 
Trinidad, 271 U. 8. 500; ef. Kotch v. Pilot Commissioners, 330 U. S. 552. In 
Truag v. Raich, supra, at 41, the Court held that a State’s police power 

does not go so far as to make it possible for the State to deny to lawful 
inhabitants, because of their race or nationality, the ordinary means of 
earning a livelihood. It requires no argument to show that the right to 
work for a living in the common occupations of the community is of the 
very essence of the personal freedom and opportunity that it was the 


danger of the present statute being declared unconstitutional, on the grounds of dis- 
crimination, since it is directed against alien Japanese. It is believed that this legal 
question can probably be eliminated by an amendment which has been proposed to 
the bill which would make it apply to any alien who is ineligible to citizenship. The 
committee has introduced Senate Bill 413 to make this change in the statute.” 
Senate Bill 413 was pa assed, thus resulting in Section 990 in its present form (R. 17). 
2 This descriptive pr rase is no less accurate because it is pokes rom a dissenting opinion. 
See Mr. Justice Harlan in Plessy v. Ferguson, 163 U. S. 537, 
8 See, e. g.. Buchanan v. Warley, 245 U. 8. 60; Yick Wo v. Fookine, 118 U. 8S. 356; Truar 


¥ ae 239 U. 8. 38; Hill v. Texas, 316 U. 8. 400; Strauder v. West Virginia, 100 
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purpose of the Amendment to secure. [Citations omitted.] If this could 
be refused solely upon the ground of race or nationality, the prohibition 
of the denial to any person of the equal protection of the laws would be 
a barren form of words. 

And in the Kotch case, supra, at 556, the Court said: 
An example [of denial of equal protection of the laws] would be a law 
applied to deny a person a right to earn a living or hold any job because 
of hostility to his particular race, religion, beliefs, or because of any 
other reason having no rational relation to the regulated activities. 

Mr. Justice Rutledge, writing in dissent for himself and Justices Reed, Douglas, 

and Murphy, stated: 
Classification based on the purpose to be accomplished may be said abstractly 
to be sound. But when the test adopted and applied in fact is race or 
consanguinity, it cannot be used consitutionally to bar all except a group 
chosen by such a relationship from public employment. That is not a 
test; it is a wholly arbitrary exercise of power. 

(330 U. S. at 565-566.) 

We come, next, to the question whether the racial discrimination embodied 
in Section 990 can be justified—or, to put it in a slightly different way, whether 
there is any rational and constitutionally supportable basis for making denial of 
commercial fishing licenses hinge upon the applicants, eligibility or ineligibility 
for citizenship. The line drawn by Section 990, it must be emphasized, is not 
between aliens and citizens. In support of the reasonableness of distinguishing 
between citizens and aliens generally, it has sometimes been suggested that 
aliens as a class are less familiar with the laws and customs of this country 
than are citizens, and that their status as aliens may be regarded as signifying 
a lesser degree of attachment to our principles and institutions. See Clarke 
v. Deckebach, 274 U. 8. 392. 394. Whatever may be said as to the persuasiveness 
of these arguments in other contests, they are wholly irrelevant here. The line 
here is not between aliens and citizens but between two types of aliens, depend- 
ing upon their eligibility for citizenship.“ And there is wholly lacking any 
indication that eligibility for citizenship, as prescribed by federal law, bears 
any rational relation to conservation. or to the police power, or to any other 
interest which a State may properly protect in establishing standards governing 
issuance of fishing licenses. 

The 1945 amendment to Section 990 can hardly be justified as a conservation 
measure. Nothing in its provisions or in its legislative background and history 
has been cited to support such a claim. It limits neither the number of licenses 
nor the amount of fish which licensees can take. Both the 1945 amendment and 
its 19483 precursor were enacted in a period during the war when both federal 
and State authorities were doing everything possible to enlarge food production 
to meet ever-increasing needs. It is unnecessary to repeat here the impressive 
evidence assembled by petitioner to refute the assertion that the discrimination 
made by Section 990 was intended as a conservation measure. (Brief, pp. 24 
32.) But even if it be assumed that conservation was the purpose of the statute, 
no rational connection has been shown to exist between the effectuation of such 
a purpose and the exclusion of certain groups, identifiable solely on the basis 
of race or color. This Court has said of the Fifteenth Amendment that it “nulli- 
ties sophisticated as well as simple-minded modes of discrimination.” Lane v. 
Wilson, 307 U. S. 268, 275. No sophistication is necessary to perceive the discrim- 
ination here. 

It is argued, however, that California, in adopting “eligibility to citizenship” 
as a classification, has merely followed the lead of Congress; and that if it is 
proper for Congress to draw such a line for naturalization purposes, it is surely 
not improper for a State to adopt the same line for its purposes. We are not 
here concerned with the extent to which the power of Congress over immigration 
and naturalization is subject to constitutional limitations. Assuming that power 
to be “plenary” and not subject to requirements of equal protection of the laws, 
it does not necessarily follow that a classification which can be upheld as an 
exercise of such power by Congress is valid when adopted by a State in exercising 
another and wholly different power. The classification adopted by the State must 
be judged on its own merits by constitutional standards appropriate in deter- 


*For this reason, crnses like Heim v. McCall, 239 U. S. 175, and Crane v. New York, 239 
U. 8S. 195 (statute distinguishing between aliens and citizens for employment on public 
works), Patsone v. Pennsylvania, 232 U. S. 138 (statute prohibiting aliens from killing 
wild game), and McCready vy. Virginia, 94 U. S. 391 (statute prohibiting nonresidents of 
state from planting oysters in its territorial waters), are not controlling here. 
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mining the validity of State enactments. It could hardly be contended that the 
ordinance invalidated by this Court in Buchanan v. Warley, 245 U. S. 60, for ex- 
ample, would have been less unconstitutional if it had involved a discrimination 
based not expressly upon race but upon “eligibility to citizenship.” 

Nor can the discrimination involved in Section 990 be justified by any peculiar 
relationship of the State to wild fish and game. The opinion of the Supreme Court 
of California asserts that “the state is the owner of the fish in coastal waters 
and may regulate the taking of them for private use.” (R.36.) The argument 
implicit in this assertion seems to be that, in dealing with fish and game, the 
State is in effect unrestrained by any constitutional limitations. In our vibw, 
however, the constitutionality of Section 990 is not enhanced by the circumstance 
that the subject-matter of the regulation is fishing. We think the statute stands 
on precisely the same constitutional footing as if it involved a license to engage 
in the laundry business or any other occupation or activity which California 
has a right to regulate in the public interest. 

It should be noted, moreover, that petitioner explicitly disavows any claim 
“to take fish in which the State of California has or can rightly claim a pro- 
prietary interest” (Br. p.10). But even if petitioner had asserted a right to fish, 
not on the high seas outside the territorial jurisdiction of California, but 
in waters within such jurisdiction, we submit that Section 990 would be equally 
invalid if it were applied to deny him such right.” The respondent’s argument 
relies on expressions in a number of opinions, beginning with Geer v. Connecti- 
cut, 161 U. S. 519, in which this Court has spoken of a State as in some sense the 
owner of animals ferde naturae found within its borders. See Silz v. Hesterberg, 
211 U. S. 31; Patsone yv. Pennsylwania, 232 U. S. 138; Lacoste v. Department 
of Conservation, 263 U. 8S. 545; Foster-Fountain Packing Co. v. Haydel, 278 
U. S. 1:; Bayside Fish Co. v. Gentry, 297 U. S. 422. The fictiona! basis of any 
characterization of the State as having a “proprietary interest” was demon- 
strated by Mr. Justice Holmes in Missouri v. Holland, 252 U. S. 416, 434: 

The State as we have intimated founds its claim of exclusive authority 
upon an assertion of title to migratory birds, an assertion that is embodied 
in statute. No doubt it is true that as between a State and its inhabitants 
the State may regulate the killing and sale of such birds, but it does not fol- 
low that its authority is exclusive of paramount powers. To put the claim of 
the State upon title is to lean upon a slender reed. Wild birds are not 
in the possession of anyone; and possession is the beginning of ownership. 
The whole foundation of the States rights is the presence within their juris- 
diction of birds that yesterday had not arrived, tomorrrow may be in 
another State and in a week a thousand miles away. 

A State’s unquestionably valid interest in conservation has been held to sup- 
port, as against attack on due process grounds, general regulations designed to 
eliminate certain methods of processing fish after their capture. Bayside Fish 
Company v. Gentry, 297 U. S. 422. Similarly, the same interest has been held 
under the Commerce Clause to justify various general limitations on the capture, 
possession, and transportation out of the State of wild game. Geer v. Connecti- 
cut, 161 U. S. 519; Silz v. Hesterberg, 211 U. S. 31; Patsone v. Pennsylwania, 232 
U. 8. 188; Bayside Fish Company v. Gentry, supra. In each case, however, the 
decision was based, not on any notion that the State in dealing with fish and 
game was beyond constitutional restriction, but rather on an evaluation of the 
legitimate interest of the State in conservation, as a factor affording rational 
justification for the regulation. In other cases this Court has shown no reluct- 
ance in rejecting an asserted claim of State authority where it was found either 
to conflict with a paramount federal right or to infringe constitutional prohi- 
hitions. Thus, in Missouri v. Holland, supra, the State’s assertion of exclusive 
control over wild game did not prevail against paramount federal authority 
under the treatymaking power. And in Foster-Fountain Packing Co. v. Haydel, 
278 U. S. 1, the Court struck down, as a prohibited interference with interstate 
commerce, restrictions on the extra-State transportation of shrimp.° 


5The power of a State to regulate fishing in navigable waters is based upon its govern- 
mental authority, and not upon its ownership of the fish; and even this power is qualified 
and depends upon the absence of any conflict with federal regulations. See Skiriotes v. 
Florida, 313 U. S. 69, 75. and cases cited. 

* See, also, McCready v. Virginia, 94 U. S. 391: and Patsone v. Pennsylvania, 323 U. S 
138. The latter case upheld a Pennsylvania statute which prohibited any alien to kill wild 
game. The case apparently involved hunting for sport rather than as a means of liveli- 
hood. The Court, on the record before it, regarded the statute as genuinely aimed at the 
conservation of wild game, stating that “this court has no such knowledge of local condi- 
tions as to be able to say that it fhe state legislature] was manifestly wrong” in conclud- 
ing that “resident unnaturalized aliens were the peculiar source of the evil that it desired 
to prevent.” (232 U. S. at 144—-145.) 
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To describe a State’s interest as “proprietary” rather than “governmental,” 
or to characterize the right to fish as a “privilege,” cannot serve to relieve a 
State from the duty imposed by the Fourteenth Amendment to refrain from un- 
justifiable racial discriminations. In other contexts, this Court has declared 
that a State may not exercise even its rights of proprietorship so as to infringe 
the civil rights of those subject to its jurisdicition. Thus, in Hague v. Congress 
for Industrial Organization, 307 U. S. 496, 516, it was stated (opinion of Roberts, 
J.) that the undoubted powers of a municipality over the use of parks, streets, 
and public buildings owned by it could not “be made the instrument of arbitrary 
suppression of free expression of views on national affairs.” See also Jamison 
v. Teras, 318 U. 8. 413; Marsh v. Alabama, 326 U. 8. 501; Tucker v. Texas, 326 
U. 8. 517; ef. Kotch v. Pilot Commissioners, 330 U. S. 552. 


II 


Quite apart from its inability to measure up to the requirements of the equal 
protection clause of the Fourteenth Amendment, Section 990, as amended in 
1945, constitutes an invalid incursion in the field of immigration and naturali- 
zation—in which federal regulatory authority is, of course, supreme. Hines v. 
Davidowitz, 312 U. S. 52; Fong Yue Ting v. United States, 149 U. S. 698; Hender- 
son v. Mayor of City of New York, 92 U. S. 259; Holmes v. Jennison, 14 Pet. 540, 
570. This Court stated in Hines v. Davidowitz, supra, at 65-66: 

Legal imposition of distinct, unusual and extraordinary burdens and obli- 
gations upon aliens * * * bears an inseparable relationship to the welfare 
and tranquility of all the states, and not merely to the welfare and tran- 
quility of one. * * * And specialized regulation of the conduct of an alien 
before naturalization is a matter which Congress must consider in discharg- 
ing its constitutional duty “To establish an Uniform Rule of Naturaliza- 
tion * *: 9," 

Cf. United States vy. Belmont, 301 U. 8. 324, 331; United States v. Pink, 315 U. S. 
203, 222-222. 

In the exercise of its constitutional powers, Congress has enacted, in Title 8 
of the United States Code, a comprehensive and integrated system of immigra- 
tion and naturalization laws. These provisions define with particularity the 
terms and conditions on which aliens are permitted to enter and remain within 
this country. Congress has prescribed who may enter the country and under 
what conditions (Sections 100-246), who shall be deported and for what causes 
(Sections 154-157), and who shall be entitled to apply for citizenship and 
under what terms (Section 501 et seq.). Title 8 further provides specific pro- 
tection of the civil rights of aliens while residing within our borders (Section 
41; see Point III, infra, pp. 21-23). 

We do not here contend that Section 990 is invalid merely because it is a State 
regulation affecting aliens. As stated in Hines v. Davidowitz, supra, p. 67, there 
is no “infallible constitutional test” or ‘exclusive constitutional yardstick” for 
determining the validity of a State regulation within a field in which the power 
of Congress is supreme. The primary function of this Court is to decide whether, 
upon evaluation of all the relevant factors, the State regulation “stands as an 
obstacle to the accomplishment and execution of the full purposes and objectives 
of Congress.” Ibid. In considering such an issue, the Court will be mindful 
that 

it is of importance that this legislation is in a field which affects interna- 
tional relations, the one aspect of our government that from the first has 
been most generally conceded imperatively to demand broad national author- 
ity. Any concurrent state power that may exist is restricted to the nar- 
rowest of limits; the state’s power here is not bottomed on the same broad 
base as is its power to tax. And it is also of importance that this legisla- 
tion deals with the rights, liberties, and personal freedoms of human beings, 
and is in an entirely different category from state tax statutes or state pure 
food laws regulating the labels on cans. 
Hines v. Davidowitz, supra, at p. 68. 

In Point I, swpra, we have argued that Section 990 denies petitioner the equal 
protection of the laws, and in support of that contention have cited Truag v. 
Raich, 239 U. 8. 33. But that case goes even further. In its opinion, the Court 
stated (p. 42): 

The authority to control immigration—to admit or exclude aliens—is vested 
solely in the Federal Government. Fong Yue Ting v. United States, 149 
U. 8S. 698, 713. The assertion of an authority to deny to aliens the oppor- 
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tunity of earning a livelihood when lawfully admitted to the State would 
be tantamount to the assertion of the right to deny them entrance and 
abode, for in ordinary cases they cannot live where they cannot work. And, 
if such a policy were permissible, the practical result would be that those 
lawfully admitted to the country under the authority of the acts of Congress, 
instead of enjoying in a substantial sense and in their full scope the privi- 
leges conferred by the admission, would be segregated in such of the States 
as chose to offer hospitality. 

Petitioner was admitted to the United States lawfully, pursuant to authority 
granted by Congress. He thereby obtained “the privilege of entering and abid- 
ing in the United States, and hence of entering and abiding in any State in the 
Union.” Truazr vy. Raich, supra, at 39. Congress has not limited the right of 
immigration solely to those who are eligible for citizenship." As a peaceful, law- 
abiding resident alien, petitioner is entitled to the full and equal protection of 
the laws, which is “a pledge of the protection of equal laws.” Yick Wo v. Hopkins, 
118 U. S. 356, 369. The protection which the Constitution affords to civil rights 
extends to all persons within the country, without distinction as to their nation- 
ality. Fong Yue Ting v. United States, 149 U. S. 698, 724; Home Insurance Com- 
pany v. Dick, 281 U.S. 397, 411; Yick Wo v. Hopkins, supra; Bridges v. California, 
314 U. 8S. 252; Colyer v. Skeffington, 265 Fed. 17, 24 (D. Mass.). And, in securing 
the rights of resident aliens, Congress has taken affirmative action by translat- 
ing these general constitutional safeguards into specific statutory commands. 
R. S. 1977; 8 U. S. C. see. 41. Cf. Fay v. New York, 332 U. 8S. 261, 282-283. 

By imposing an unjustifiable limitation on petitioner’s capacity to earn a 
livelihood, California has placed a substantial restriction on the exercise of 
his right—derived from Congress— to enter and abide in the United States and 
any State. The probable effect of Section 990 is to deter alien Japanese fisher- 
men from entering and remaining in the State, and this, as petitioner argues, 
may well have been its principal purpose. See the concurring opinions of Mr. 
Justice Black and Mr. Justice Murphy in Oyama v. California, 332 U. S. 633 at 
649, 657; cf. Estate of Yano, 188 Cal. 645, 658. Such a restraint on the exercise 
of a right conferred by federal law is no less invalid because it is not an abso 
lute prohibition. State taxes and other exactions upon the landing of immi- 
grants have been held invalid even though they fell far short of excluding aliens 
entirely. Henderson v. Mayor of City of New York, 92 U. S. 250; Chy Lung v. 
Freeman, 92 U. S. 275; People v. Compagnie Generale Transatlantique, 107 U. S. 
59. In invalidating a California statute imposing fees upon immigrants arriving 
from foreign ports, this Court said (Chy Lung v. Freeman, supra, at 280) : 

The passage of laws which concern the admission of citizens and subjects 
of foreign nations to our shores belongs to Congress, and not to the States. 
It has the power to regulate commerce with foreign nations: the responsi- 
bility for the character of those regulations, and for the manner of their 
execution, belongs solely to the national government. If it be otherwise, 
a single State can, at her pleasure, embroil us in disastrous quarrels with 
other nations. 

The invalidity of Section 990 as an intrusion upon national authority is fur- 
ther emphasized by the fact that its prohibition against issuance of commercial 
fishing licenses is directed only against aliens who are ineligible for citizenship. 
That such aliens cannot, under present federal laws, qualify for citizenship 
affects in no way either the legality of their entry into the United States or their 
right to remain within this country and to enjoy the equal protection of its laws. 
In precluding such aliens from citizenship, Congress has placed no stigma upon 
them and has passed no judgment as to their morals or good character. Con- 
gress has merely, for reasons which it deemed sufficient and proper, denied to 
such persons the privilege of becoming American citizens. By barring these aliens 
from one of the common occupations, California has burdened them with a sub- 
stantial civil disability, solely because of their status under the federal naturali- 
zation laws. There is no reason to believe that Congress intended that such 
consequences should flow from its action in denying some aliens the privilege of 
citizenship. 


III 
A third ground for invalidation of Section 990 is that it is in conflict with 
Section 16 of the Civil Rights Act of 1870 (16 Stat. 140, 144), now appearing as 


7 The relevant statutory provisions are collected in Reitzel, The Immigration Lawes of the 
United States—An Outline (32 Va. L. Rev. 1099, 1106-1112). 
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Section 1977 of the Revised Statutes (8 U. S. C. See. 41). This section provides 

as follows: 
All persons within the jurisdiction of the United States shall have the same 
right in every State and Territory to make and enforce contracts, to sue, 
be parties, give evidence, and to the full and equal benefit of all laws and pro- 
ceedings for the security of persons and property as is enjoyed by white 
citizens, and shall be subject to like punishment, pains, penalties, taxes, 
licenses, and exactions of every kind, and to no other. 

There can be no doubt that the protection of this statute extends to aliens as 
well as to citizens. Yick Wo v. Hopkins, 118 U. 8. 356, 369; United States v. 
Wong Kim Ark, 169 U. 8. 649, 696. The provisions of R. 8S. 1977 find their origin 
in Section 1 of the Civil Rights Act of April 9, 1866 (c. 31, 14 Stat. 27), which 
provided for the protection of civil rights of Negroes. Four years later, Congress 
enacted Section 16 of the Civil Rights Act of 1870, which extended similar pro- 
tection to all persons within the jurisdiction of the United States. The legisla- 
tive history of the Civil Rights Act of 1870 shows that it was intended to confer 
upon aliens the same civil rights which had already been guaranteed to Negroes. 
Congressional Globe, 41st Cong., 2d Sess., pp 1536, 3658; Flack, Adoption of the 
Fourteenth Amendment, pp. 219, 221. 

The constitutional validity of R. S. 1977, as applied to aliens, does not rest 
solely upon the power of Congress to enforce the Fourteenth Amendment. This 
Court has indicated several sources of the power of Congress to control the 
admission and residence of aliens. Turner vy. Williams, 194 U. S. 279, 290; Hines 
v. Davidowitz, 312 U. 8S. 52, 62-66. It may be founded on the power to regulate 
foreign commerce (cf. Head Money Cases, 112 U. 8. 580, 591; Henderson v. Mayor 
of City of New York, 92 U.S. 259, 270-274), or on the power to conduct the 
foreign relations of the United States (cf. Chy Lung v. Freeman, 92 U. S. 275, 
279-280; Fong Yue Ting v. United States, 149 U. S. 698, 711, 712), or it may arise 
as an incident of the sovereignty of the United States (cf. Chae Chan Ping vy. 
United States, 130 U. S. 581, 602-609; Fong Yue Ting v. United States, 149 U.S. 
698, 705, 711: Wong Wing v. United States, 163 U. S. 228, 231. Tiaco v. Forbes, 
228 U. S. 549, 556-577 ; Mahler v. Eby, 264 U. S. 32, 39). 

Whatever its basis, there can be no doubt as to the supreme power of Con- 
gress to “prescribe the terms and conditions upon which aliens may enter or 
remain in the United States.” United States ex. rel. Volpe v. Smith, 289 U. S. 422, 
425. The Civil Rights Act of 1870 constitutes a legitimate exercise of that power. 
It commands that aliens shall have “the same right in every State and Terri- 
tory * * * to the full and equal benefit of all laws and proceedings for the 
security of persons and property as is enjoyed by white citizens, and shall be 
subject to like punishment, pains, penalties, taxes, licenses, and exactions of 
every kind, and to no other.” (Italics added.) 

Congress has thus forbidden any State to impose unwarranted discriminations 
upon resident aliens, simply because they are aliens. We do not argue that aliens 
and citizens must be treated identically for every purpose. We do argue that if 
a distinction is drawn, it must be justified by considerations of “pressing public 
necessity” (cf. Korematsu v. United States, 323 U. S. 214, 216) upon which the 
States bases its action. It may well be that legitimate State interests, such as 
conservation of its resources or maintenance of the peace, may in some situations 
justify different treatment of aliens. It is clear that “racial antagonism never 
can.” Korematsu v. United State, supra. 


CONCLUSION 


It is respectfully submitted that Section 990 of the Fish and Game Code of 
California, in so far as it prohibits issuance of licenses to persons ineligible to 
citizenship, is unconstitutional, and that the judgment of the Supreme Court of 
Calfornia should be reversed. 

Tom C. CLARK, 
Attorney General. 

PHILIP B. PERLMAN, 
Solicitor General 

PHILIP ELMAN, 

JAMES L. MORRISON, 


Special Assistants to the Attorney General 
APRIL 1948. 
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TAKAHASHI ¥. FISH AND GAME COMMISSION ET AL. 
CERTIORARI TO THE SUPREME COURT OF CALIFORNIA 
No. 533. Argued April 21-22, 1948.—Decided June 7, 1948. 


. A California statute barring issuance of commercial fishing licenses to persons 
“ineligible to citizenship,” which classification included resident alien Jap- 
anese and precluded such a one from earning his living as a commercial 
fisherman in the ocean waters off the coast of the State, held invalid under 
the Federal Constitution and laws. Pp. 412-422. 

2. For purposes of decision by this Court, it may be assumed that the object of 
the statute was to conserve fish in the coastal waters of the State, or to 
protect citizens of the State engaged in commercial fishing from the competi- 
tion of Japanese aliens, or both. P. 418. 

3. That the United States regulates immigration and naturalization in part on 
the basis of race and color classifications does not authorize adoption by a 
State of such classifications to prevent lawfully admitted aliens within its 
borders from earning a livelihood by means open to all other inhabitants. 
Pp. 418-420. 

. The Fourteenth Amendment and federal laws, 8 U. 8. C. § 41, embody a general 
policy that all persons lawfully in this country shall abide “in any state” on 
an equality of legal privileges with all citizens under nondiscriminatory 
laws. Pp. 419420. 

5. Whatever may be the interest of the State or its citizens in the fish in the 
3-mile belt offshore, that interest does not justify the State in excluding any 
or all aliens who are lawful residents of the State from making a living by 
fishing in the ocean off its shores while permitting all other persons to do so. 
Pp. 420-421. 

3. Assuming their continued validity, cases sustaining state laws barring land 
ownership by aliens ineligible to citizenship, which rested on grounds peculiar 
to real property, cannot be extended to control the decision in this case. 
P. 422. 

30 Cal. 2d 719, 185 P. 2d 805, reversed. 


Petitioner brought an action in a state court for mandamus to compel issuance 
to him of a commercial fishing license. A judgment granting the writ was re- 
versed by the State Supreme Court, 30 Cal. 2d 719, 185 P. 2d 805. This Court 
granted certiorari. 333 U.S. 8538. Reversed, p. 422. 

A, L. Wirin and Dean Acheson argued the cause for petitioner. With them on 
the brief were Charles A. Horsky and Fred Okrand. 

Ralph Winfield Scott, Deputy Attorney General of California, argued the cause 
for respondents. With him on the brief was Fred N. Howser, Attorney General. 

Briefs of amici curiae urging reversal were filed by Attorney General Clark, 
Solicitor General Perlman, Philip Elman, and James L. Morrison for the United 
States; Arthur Garfield Hays and Edward J. Ennis for the American Civil Lib- 
erties Union; William Maslow, William Strong, and Ambrose Doskow for the 
American Jewish Congress; Phineas Indritz and Jacob W. Rosenthal for the 
American Veterans’ Committee; Edward J. Ennis for the Home Missions Council 
of North America et al. ; Saburo Kido for the Japanese American Citizens League ; 
and Thurgood Marshall and Marian Wynn Perry for the National Lawyers Guild 
et al. 

Mr. Justice BLack delivered the opinion of the Court. 

The respondent, Torao Takahashi, born in Japan, came to this country and 
became a resident of California in 1907. Federal laws based on distinctions of 
“color and race,” Toyota v. United States, 268 U. S. 402, 411-412, have permitted 
Japanese and certain other non-white racial groups to enter and reside in the 
country, but have made them ineligible for United States citizenship. The 


1 The comprehensive laws adopted by Congress regulating the immigration and natural- 


ization of aliens are included in title 8 of the U. S. Code; for codification of laws govern- 
ing racial and color prerequisites of aliens to citizenship see 8 U. S. C., § 703. An act 
adopted by the first Congress in 1790 made “free white persons” only eligible for citizen- 
ship (1 Stat. 103). Later acts have extended eligibility of aliens to citizenship to the 
following groups: in 1870, “aliens of African nativity and * * * persons of African 
descent.” (16 Stat. 254, 256): in 1940, “descendants of races indigenous to the Western 
Hemisphere” (54 Stat. 1137, 1140); in 1943, “Chinese persons or persons of Chinese 
descent” (57 Stat. 600, 601); and in 1946, Filipinos and “persons of races indigenous to 
India” (60 Stat. 416). While it is not wholly clear what racial groups other than Japanese 
are now ineligible to citizenship, it is clear that Japanese are among the few groups still 
not eligible (see Oyama vy. California (3232 U. S. 633, 635, n. 3)), and that, according to 
the 1940 census, Japanese aliens constituted the great majority of aliens living in the 
United States then ineligible for citizenship. See concurring opinion of MR. JUSTICE 
Mvurpuy in Oyama vy. California, supra, at 650, 665, 666, nn. 20 and 22. 
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question presented is whether California can, consistently with the Federal 
Constitution and laws passed pursuant to it, use this federally created racial 
ineligibility for citizenship as a basis for barring Takahashi from earning his 
living as a commercial fisherman in the ocean waters off the coast of California. 

Prior to 1943 California issued commercial fishing licenses to all qualified per- 
sons without regard to alienage or ineligibility to citizenship. From 1915 to 1942 
Takahashi, under annual commerca! fishing licenses issued by the State, fished in 
in ocean waters off the California coast, apparently both within and without the 
three-mile coastal belt, and brought his fresh fish ashore for sale. In 1942, 
while this country was at war with Japan, Takahashi and other California 
residents of Japanese ancestry were evacuated from the State under military 
orders. See Korematsu v. United States, 323 U. S. 214. In 1943, during the 
period of war and evacuation, an amendment to the California Fish and Game 
Code was adopted prohibiting issuance of a license to any “alien Japanese.” 
Cal. Stats. 1943, ch. 1100. In 1945, the state code was again amended by striking 
the 1942 provision for fear that it might be “declared unconstitutional’ because 
directed only “against alien Japanese” ;? the new amendment banned issuance of 
licenses to any “person ineligible for citizenship,” which classification included 
Japanese. Cal. Stats. 1945, ch. 181.2 Because of this state provision barring 
issuance of commercial fishing licenses to persons ineligible for citizenship under 
federal law, Takahashi, who met all other state requirements, was denied a 
license by the California Fish and Game Commission upon his return to Cali- 
fornia in 1945. 

Takahashi brought this action for mandamus in the Superior Court of Los 
Angeles County, California, to compel the Commission to issue a license to him. 
That court granted the petition for mandamus. It held that lawful alien in- 
habitants of California, despite their ineligibility to citizenship, were entitled to 
engage in the vocation of commercial fishing on the high seas beyond the three- 
mile belt on the same terms as other lawful state inhabitants, and that the Cali- 
fornia code provision denying them this right violated the equal protection clause 
of the Fourteenth Amendment. The State Supreme Court, three judges dissent- 
ing, reversed, holding that California had a proprietary interest in fish in the 
ocean waters within three miles of the shore, and that this interest justified the 
State in barring all aliens in general and aliens ineligible to citizenship in par- 
ticular from catching fish within or without the three-mile coastal belt and 
bringing them to California for commercial purposes. 30 Cal. 2d 719, 185 P. 2d 
805.4 To review this question of importance in the fields of federal-state rela- 
tionships and of constitutionally protected individual equality and liberty, we 
granted certiorari. 


2Report of the California Senate Fact-Finding Committee on Japanese Resettlement, 
May 1, 1945, pp. 5-6. 

* As amended the code section now reads: “Persons required to procure license: To whom 
issuable. Every persons who uses or operates or assists in using or operating any boat, 
net, trap, line, or other appliance to take fish, mollusks, or crustaceans for profit, or who 
brings or causes fish, mollusks, or crustaceans to be brought ashore at any point in the 
a te for the purpose of selling the same in a fresh state, shall procure a commercial fishing 
icense. * 

“A commercial fishing license may be issude to any person other than a person ineligible 
to citizenship. A commercial fishing license may be issued to a corporation oa if said 
corporation is authorized to do business in this State, if none of the officers or directors 
thereof are persons ineligible to citizenship, and if less than the majority of each class of 
stockholders thereof are persons ineligible to citizenship’ (Cal. Fish and Game Code, 
§ 990). In 1947 the code was amended to permit “any person, not a citizen of the United 
States,” to obtain hunting and sport fishing licenses, both of which had been denied to 
“alien Japanese” and to persons “ineligible to citizenship” under the 1943 and 1945 amend- 
ments (Cal. Stats. 1947, c. 1329; Cal. Fish and Game Code, §§ 427, 428). 

‘The Superior Court first ordered issuance of a commercial fishing license authorizing 
Takahashi to bring ashore ‘catches of fish from the waters of the high seas beyond the 
State’s territorial jurisdiction.” (After appeal to the State Supreme Court by the State 
Commission the Superior Court amended its judgment so as to order a commercial license 
authorizing Takahashi to bring in catches of fish taken from the three-mile ocean belt adja- 
eent to the California coast as well as from the high seas. The State Supreme Court held 
that the Superior Court was without jurisdiction to amend its judgment after appeal and 
accordingly treated the amended judgment as void. California argues here that its State 
Fish and Game Commission is authorized by statute to issue only one type of commercial 
fishing license, namely, one permitting ocean fish to be brought ashore whether caught 
within or without the three-mile belt, that the Superior Court’s first judgment ordering 
issuance of a license limited to catches of high-seas fish directed the Commission to do 
something it was without authority to do, and that on this ground we should affirm the 
state court’s denial of the requested license. The State Supreme Court did not, however, 
decide the case on that ground, but ruled against petitioner on the ground that the chal- 
lenged code provision was valid under the Federal Constitution and that the Commission's 
refusal to grant a license was required by its terms. Since the state court of last resort 
relied solely upon federal grounds for its decision, we may properly review its action here. 
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We may well begin our consideration of the principles to be applied in this 
case by a summary of this Court’s holding in Truag v. Raich, 239 U. 8S. 33, not 
deemed controlling by the majority of the California Supreme Court, but re- 
garded by the dissenters as requiring the invalidation of the California law. 
That case involved an attack upon an Arizona law which required all Arizona 
employers of more than five workers to hire not less than eighty (80) percent 
qualified electors or native-born citizens of the United States. Raich, an alien 
who worked as a cook in a restaurant which had more than five employees, was 
about to lose his job solely because of the state law’s coercive effect on the res- 
taurant owner. This Court, in upholding Raich’s contention that the Arizona 
law was invalid, declared that Raich, having been lawfully admitted into the 
country under federal law, had a federal privilege to enter and abide in “any 
State in the Union” and thereafter under the Fourteenth Amendment to enjoy 
the equal protection of the laws of the state in which he abided; that this 
privilege to enter in and abide in any state carried with it the “right to work 
for a living in the common occupations of the community,” a denial of which 
right would make of the Amendment “a barren form of words.” In answer to 
a contention that Arizona's restriction upon the employment of aliens was “rea- 
sonable” and therefore permissible, thia Court declared: 

“It must also be said that reasonable classification implies action consist- 
ent with the legitimate interests of the State, and it will not be disputed that 
these cannot be so broadly conceived as to bring them into hostility to ex- 
clusive Federal power. The authority to control immigration—to admit or 
exclude aliens—is vested solely in the Federal Government. Fong Yue Ting 
vy. United States, 149 U. 8. 698, 7138. The assertion of an authority to deny 
to aliens the opportunity of earning a livelihood when lawfully admitted to 
the State would be tantamount to the assertion of the right to deny them 
entrance and abode, for in ordinary cases they cannot live where they can- 
not work. And, if such a policy were permissible, the practical result would 
be that those lawfully admitted to the country under the authority of the 
acts of Congress, instead of enjoying in a substantial sense and in their 
full scope the privileges conferred by the admission, would be segregated in 
such of the States as chose to offer hospitality.” Truazv. Raich, supra, at 42. 

Had the Truaz decision said nothing further than what is quoted above, its 
reasoning, if followed, would seem to require invalidation of this California code 
provision barring aliens from the occupation of fishing as inconsistent with 
federal law, which is constitutionally declared to be “the supreme Law of the 
Land.” However, the Court there went on to note that it had on occasion sus- 
tained state legislation that did not apply alike to citizens and noncitizens, the 
ground for the distinction being that such laws were necessary to protect 
special interests either of the state or its citizens as such. The Trauz opinion 
pointed out that the Arizona law, aimed as it was against employment of aliens 
in all vocations, failed to show a “special public interest with respect to any 
particular business ... that could possibly be deemed to support the enact- 
ment.” The Court noted that it had previously upheld various state laws which 
restricted the privilege of planting oysters in the tidewater rivers of a state 
to citizens of that state, and which denied to aliens within a state the privilege 
of possessing a rifle and of shooting game within that state; it also referred to 
decisions recognizing a state’s broad powers, in the absence of overriding treaties, 
to restrict the devolution of real property to non-aliens.* 

California now urges, and the State Supreme Court heid, that the California 
fishing provision here challenged falls within the rationale of the “special public 
interest” cases distinguished in the Truar opinion, and thus that the state’s 
ban upon commercial fishing by aliens ineligible to citizenship is valid. The 
contention is this: California owns the fish within three miles of its coast as 
a trustee for all California citizens as distinguished from its noncitizen inhabi- 
tants ; as such trustee-owner, it has complete power to bar any or all aliens from 
fishing in the three-mile belt as a means of conserving the supply of fish; since 
migratory fish caught while swimming in the three-mile belt are indistinguishable 
from those caught while swimming in the adjacent high seas, the State, in order 
to enforce its three-mile control, can also regulate the catching and delivery to 
its coast of fish caught belond the three-mile belt under this Court’s decision 
in Bayside Fish Co. v. Gentry, 297 U. 8S. 422. Its law denying fishing licenses 


5’ The opinion cited the following cases: McCready v. Virginia, 94 U. 8S. 391; Patsone v. 
‘— Oe aa 232 U. 8. 1388; Hauenstein v. Lynham, 100 U. 8S. 483; and Blythe v. Hinckley, 
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to aliens ineligible for citizenship, so the state’s contention goes, tends to reduce 
the number of commercial fishermen and therefore is a proper fish conservation 
measure; in the exercise of its power to decide what groups will be denied 
licenses, the State has a right, if not a duty, to bar first of all aliens, who have 
no community interest in the fish owned by the State. Finally, the legislature’s 
denial of licenses to those aliens who are “ineligible to citizenship” is defended 
as a reasonable classification, on the ground that California has simply followed 
the Federal Government’s lead in adopting that classification from the naturaliza- 
tion laws. 

First. The state’s contention that its law was passed solely as a fish conserva- 
tion measure is vigorously denied. The petitioner argues that it was the out- 
growth of racial antagonism directed solely against the Japanese, and that for 
this reason alone it cannot stand. See Korematsu v. United States, supra at 
216; Kotch v. Board of River Pilot Comm’rs, 330 U. S. 552, 556; Yick Wo v. 
Hopkins, 118 U. S. 356; In re Ah Chong, 2 F. 733, 737. We find it unnecessary to 
resolve this controversy concerning the motives that prompted enactment of the 
legislation. Accordingly, for purposes of our decision we may assume that the 
code provision was passed to conserve fish in the California coastal waters, or to 
protect California citizens engaged in commercial fishing from competition by 
Japanese aliens, or for both reasons. 

Second. It does not follow, as California seems to argue, that because the 
United States regulates immigration and naturalization in part on the basis of 
race and color classifications, a state can adopt one or more of the same classifi- 
eations to prevent lawfully admitted aliens within its borders from earning a 
living in the same way that other state inhabitants earn their living. The 
Federal Government has broad constitutional powers in determining what aliens 
shall be admitted to the United States, the period they may remain, regulation 
of their conduct before naturalization, and the terms and conditions of their 
naturalization. See Hines v. Davidowitz, 312 U. S. 52, 66. Under the Constitu- 
tion the states are granted no such powers; they can neither add to nor take 
from the conditions lawfully imposed by Congress upon admission, naturaliza- 
tion, and residence of aliens in the United States or the several states. State 
laws which impose discriminatory burdens upon the entrance or residence of 
aliens lawfully within the United States conflict with this constitutionally 
derived federal power to regulate immigration, and have accordingly been held 
invalid.© Moreover, Congress, in the enactment of a comprehensive legislative 
plan for the nationwide control and regulation of immigration and naturaliza- 
tion, has broadly provided: 

“All persons within the jurisdiction of the United States shall have the same 
right in every State and Territory to make and enforce contracts, to sue, be 
parties, give evidence, and to the full and equal benefit of all laws and proceed- 
ings for the security of persons and property as is enjoyed by white citizens, 
and shall be subject to like punishment, pains, penalties, taxes, licenses, and 
exactions of every kind, and to no other.” 16 Stat. 140, 144, 8 U. 8S. C. § 41. 

The protection of this section has been held to extend to aliens as well as to 
citizens." Consequently the section and the Fourteenth Amendment on which it 
rests in part protect “all persons” against state legislation bearing unequally 
upon them either because of alienage or color. See Hurd v. Hodge, 334 U. 8. 24. 
The Fourteenth Amendment and the laws adopted under its authority thus 
embody a general policy that all persons lawfully in this country shall abide “in 
any state” on an equality of legal privileges with all citizens under nondiscrimi- 
natory laws. 

All of the foregoing emphasizes the tenuousness of the state’s claim that it has 
power to single out and ban its lawful alien inhabitants, and particularly cer- 
tain racial and color groups within this class of inhabitants, from following a 
vocation simply because Congress has put some such groups in special classifi- 
cations in exercise of its broad and wholly distinguishable powers over immigra- 
tion and naturalization. The state’s law here cannot be supported in the em- 
ployment of this legislative authority because of policies adopted by Congress 
in the exercise of its power to treat separately and differently with aliens from 
countries composed of peoples of many diverse cultures, races, and colors. For 


*Truar v. Raich, supra; Chy Lung v. Freeman, 92 U. S. 275, 280; see Hines v. Davido- 
witz, supra, at 65-68. 
7 


Yick Wo v. Hopkins, supra, at 369; United States v. Weng Kim ary 169 U. S. 649, 
c 


696 7" re Tiburcio Parrott, 1 F. 481, 508-509; Fraser v. Conway 4 Torley Co., 82 


F. 2 
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these reasons the power of a state to apply its laws exclusively to its alien in- 
habitants as a class is confined within narrow limits. 

Third. We are unable to find that the “special public interest” on which Cali- 
fornia relies provides support for this state ban on Takahashi’s commercial fish- 
ing. As before pointed out, California’s claim of “special public interest” is 
that its citizens are the collective owners of fish swimming in the three-mile belt. 
It is true that this Court did long ago say that the citizens of a state collectively 
own “the tide-waters ... and the fish in them, so far as they are capable of 
ownership while running.” McCready v. Virginia, 94 U. S. 391, 394. Cf. United 
States v. California, 332 U. S. 19, 38; Toomer v. Witsell, ante, p. 385. The Mc- 
Cready case upheld a Virginia law which prohibited citizens of other states 
from planting oysters in a Virginia tidewater river. Though the McCready case 
has been often distinguished, its rationale has been relied on in other cases, in- 
cluding Geer v. Connecticut, 161 U. S. 519. That decision, where only the com- 
merece clause was involved, sustained a state law that, in order to restrict the 
use of game to the people of the state, prohibited the out-of-state transportation 
of game killed within the state. On the other hand, where Louisiana laws de- 
clared that the state owned all shrimp within the waters of the state, but per- 
mitted ultimate sale and shipment of shrimp for consumption outside that state’s 
boundaries, Louisiana was denied power under the commerce clause to require 
the local processing of shrimp taken from Louisiana marshes as a prerequisite 
to out-of-state transportation. Foster Packing Co. v. Haydel, 278 U. 8.1. In 
the absence of overriding federal treaties, this Court sustained a state law bar- 
ring aliens from hunting wild game in the interest of conserving game for citi- 
zens of the state against due process and equal protection challenges. Patsone 
v. Pennsylwania, 232 U. S. 138. Later, however, the Federal Migratory Bird 
Treaty Act of 1918, 40 Stat. 755, was sustained as within federal power despite 
the claim of Missouri of ownership of birds within its boundaries based on prior 
statements as to state ownership of game and fish in the Geer case. Missouri v. 
Holland, 252 U. 8. 416. The Court was of opinion that “To put the claim of the 
State upon title is to lean upon a slender reed.” P. 434. We think that same 
statement is equally applicable here. To whatever extent the fish in the three- 
mile belt off California may be “capable of ownership” by California, we think 
that “ownership” is inadequate to justify California in excluding any or all 
aliens who are lawful residents of the State from making a living by fishing in 
the ocean off its shores while permitting all others to do so. 

This leaves for consideration the argument that this law should be upheld on 
authority of those cases which have sustained State laws barring aliens 
ineligible to citizenship from land ownership.* Assuming the continued validity 
of those cases,” we think they could not in any event be controlling here. They 
rested solely upon the power of States to control the devolution and ownership of 
land within their borders, a power long exercised and supported on reasons 
peculiar to real property. They cannot be extended to cover this case. 

The judgment is reversed and remanded for proceedings not inconsistent with 
this opinion. 

Reversed. 

Mr. Justice Murpny, with whom Mr. Justice RUTLEDGE agrees, concurring. 

The opinion of the Court, in which I join, adequately expresses my views 
as to all but one important aspect of this case. That aspect relates to the fact 
that § 990 of the California Fish and Game Code, barring those ineligible to 
citizenship from securing commercial fishing licenses, is the direct outgrowth 
of antagonism toward persons of Japanese ancestry. Even the most cursory 
examination of the background of the statute demonstrates that it was designed 
solely to discriminate against such persons in a manner inconsistent with the 
concept of equal protection of the laws. Legislation of that type is not entitled 
to wear the cloak of constitutionality. 

The statute in question is but one more manifestation of the anti-Japanese 
fever which has been evident in California in varying degrees since the turn 
of the century. See concurring opinion in Oyama v. California, 332 U. 8S. 633, 
650, and dissenting opinion in Korematau v. United States, 323 U. S. 214, 233. 
That fever, of course, is traceable to the refusal or the inability of certain groups 
to adjust themselves economically and socially relative to residents of Japanese 


8 Terrace v. Thompaon, 263 U. 8S. 197 : Porterfield v. Webb, 263 U. S. 225: Webb v. O’Brien, 
263 U. S. 313; Frick v. Webb, 263 U. S. 326. 
® See Oyama v. California, 332 U. 8. 633, 646, 649, 672. 
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ancestry. For some years prior to the Japanese attack on Pearl Harbor, these 
protagonists of intolerance had been leveling unfounded accusations and innuen- 
does against Japanese fishing crews operating off the coast of California. These 
fishermen numbered about a thousand and most of them had long resided in that 
State. It was claimed that they were engaged not only in fishing but in espionage 
and other illicit activities on behalf of the Japanese Government. As war with 
Japan approached and finally became a reality, these charges were repeated with 
increasing vigor. Yet full investigations by appropriate authorities failed to 
reveal any competent supporting evidence; not even one Japanese fisherman was 
arrested for alleged espionage. Such baseless accusations can only be viewed as 
an integral part of the long campaign to undermine the reputation of persons of 
Japanese background and to discourage their residence in California. ‘See 
MeWilliams, Prejudice (1944), ch. VII. 

More specifically, these accusations were used to secure the passage of dis- 
criminatory fishing legislation. But such legislation was not immediately forth- 
coming. The continued presence in California of the Japanese fishermen with- 
out the occurrence of any untoward incidents on their part served for a time as 
adequate and living refutation of the propaganda. Then came the evacuation of 
all persons of Japanese ancestry from the West Coast. See Korematsu v. United 
States, supra. Once evacuation was achieved, an intensive campaign was begun 
to prevent the return to California of the evacuees. All of the old charges, in- 
cluding the ones relating to the fishermen, were refurbished and augmented. 
This time the Japanese were absent and were unable to provide effective oppo- 
sition. The winds of racial animosity blew unabated. 

During the height of this racial storm in 1943, numerous anti-Japanese bills 
were considered by the California legislators. Several amendments to the Alien 
Land Law were enacted. And § 990 of the Fish and Game Code was altered to 
provide that “A commercial fishing license may be issued to any person other 
than an alien Japanese.” No pretense was made that this alteration was in the 
interests of conservation. It was made at a time when all alien Japanese were 
excluded from California, with no immediate return indicated ; thus the banning 
of fishing licenses for them could have no early effect upon the conservation of 
fish. Moreover, the period during which this amendment was passed was one in 
which both federal and state authorities were doing their utmost to encourage 
greater food production for wartime purposes. The main desire at this time was 
to increase rather than to decrease the catch of fish. Certainly the contempo- 
raneous bulletins and reports of the Bureau of Marine Fisheries of California 
did not indicate the existence of any conservation problem due to an excess 
number of fishermen. See Thirty-Eighth Biennial Report (July 1, 1944), pp. 
33-36 ; Fish Bulletin No. 58, for the year 1940; Fish Bulletin No. 59, for the years 
1941 and 1942. 

These circumstances only confirm the obvious fact that the 1943 amendment to 
§ 990 was intended to discourage the return to California of Japanese aliens. By 
taking away their commercial fishing rights, the lives of those aliens who plied 
the fishermen’s trade would be made more difficult and unremunerative. And 
the non-Japanese fishermen would thereby be free from the competition afforded 
by these aliens. The equal protection clause of the Fourteenth Amendment, how- 
ever, does not permit a state to discriminate against resident aliens in such a 
fashion, whether the purpose be to give effect to racial animosity or to protect 
the competitive interests of other residents. 

The 1945 amendment to § 990 which is now before us stands in no better posi- 
tion than the 1943 amendment. This later alteration eliminated the reference 
to “alien Japanese” and substituted therefor “a person ineligible to citizenship.” 
Adoption of this change also occurred during a period when anti-Japanese agita- 
tion in California had reached one of its periodic peaks. The announcement 
of the end of the Japanese exclusion orders, plus this Court’s decision in Ea parte 
Endo, 323 U. S. 283, made the return to California of many of the evacuees a 
reasonable certainty. The prejudices, the antagonisms and the hatreds were 
once again aroused, punctuated this time by numerous acts of violence against 
the returning Japanese-Americans. Another wave of anti-Japanese proposals 
marked the 1945 legislative session. It was in this setting that the amendment 
to § 990 was proposed and enacted in 1945. 

It is of interest and significance that the amendment in question was proposed 
by a legislative committee devoted to Japanese resettlement problems, not by 
a committee concerned with the conservation of fish. The Senate Fact-Finding 
Committee on Japanese Resettlement issued a report on May 1, 1945. This re- 
port dealt with such matters as the Alien Land Law, the Japanese language 
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schools, dual citizenship and the Tule Lake riot. And under the heading “Japa- 
nese Fishing Boats” (pp. 5-6) appeared this explanation of the proposed amend- 
ment to § 990: 

“The committee gave little consideration to the problems of the use of 
fishing vessels on our coast owned and operated by Japanese, since this 
matter seems to have previously been covered by legislation. The committee, 
however, feels that there is danger of the present statute being declared 
unconstitutional, on the grounds of discrimination, since it is directed against 
alien Japanese. It is believed that this legal question can probably be elim- 
inated by an amendment which has been proposed to the bill which would 
make it apply to any alien who is ineligible to citizenship. The committee 
has introduced Senate Bill 413 to make this change in the statute.” 

Not a word was said in this report regarding the need for the conservation of 
fish or the necessity of limiting the number of fishermen. The obvious thought 
behind the amendment was to attempt to legalize the discrimination against 
Japanese alien fishermen by dropping the specific reference to them. 

The proposed revision was adopted. The trial court below correctly described 
the situation as follows: “As it was commonly known to the legislators of 1945 
that Japanese were the only aliens ineligible to citizenship who engaged in 
commercial fishing in ocean waters bordering on California, and as the Court 
must take judicial notice of the same fact, it becomes manifest that in enacting 
the present version of Section 990, the Legislature intended thereby to eliminate 
alien Japanese from those entitled to a commercial fishing license by means of 
description rather than by name. To all intents and purposes and in effect the 
provision in the 1943 and 1945 amendments are the same, the thin veil used to 
conceal a purpose being too transparent. Under each and both, alien Japanese 
are denied a right to a license to catch fish on the high seas for profit, and to 
bring them to shore for the purpose of selling the same in a fresh state * * * 
this discrimination constitutes an unequal exaction and a greater burden upon 
the persons of the class named than that imposed upon others in the same calling 
and under the same conditions, and amounts to prohibition. This discrimination, 
patently hostile, is not based upon a reasonable ground of classification and, to 
that extent, the section is in violation of Section 1 of the Fourteenth Amendment 
to the Constitution of the United States, * * *.” 

We should not blink at the fact that § 990, as now written, is a discriminatory 
piece of legislation having no relation whatever to any constitutionally cogniza- 
ble interest of California. It was drawn against a background of racial and 
economic tension. It is directed in spirit and in effect solely against aliens of 
Japanese birth. It denies them commercial fishing rights not because they 
threaten the success of any conservation program, not because their fishing 
activities constitute a clear and present danger to the welfare of California or of 
the nation, but only because they are of Japanese stock, a stock which has had 
the misfortune to arouse antagonism among certain powerful interests. We 
need but unbutton the seemingly innocent words of § 990 to discover beneath 
them the very negation of all the ideals of the equal protection clause. No more 
is necessary to warrant a reversal of the judgment below. 

Mr. Justice REED, dissenting. 

The reasons which lead me to conclude that the judgment of the Supreme 
Court of California should be affirmed may be briefly stated. As fishing rights 
have been treated traditionally as a natural resource, in the absence of federal 
regulation, California as a sovereign state has power to regulate the taking and 
handling of fish in the waters bordering its shores.’ It is, I think, one of the 
natural resources of the state that may be preserved from exploitation by aliens.’ 
The ground for this power in the absence of any exercise of federal authority is 
California’s authority over its fisheries. 

The right to fish is analogous to the right to own land, a privilege which a state 
may deny to aliens as to land within its borders. Terrace v. Thompson, 263 U. S. 


1 Bayside Fish Flour Co. v. Gentry, 297 U. 8S. 422, 425. 

The statute, see note 3 of the Court’s opinion for the text, seems obviously to cast no 
burden on commerce. 

A Washington statute similar to the one now before us was considered in Lubetich v. 
Pollock, 6 F. 2d 237. 

2 Even citizens of other states have been excluded by a state from such opportunities. 
McCready v. Virginia, 94 U. S. 391 (planting oyster beds). Fishing licenses discriminat- 


ins es ag ents and nonresidents are permissible. Haavik v. Alaska Packers Asen., 
. 8. 510. 


62805 O—55———45 
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197. Is closely akin to the right to hunt, a privilege from which a State may 
bar aliens, if reasonably deemed advantageous to its citizens.‘ A state’s power 
has even been held to extend to the exclusion of aliens from the operation of 
pool and billiard halls when a city deemed them not as well qualified as citizens 
for the conduct of a business thought to have harmful tendencies. COlark v. 
Deckebach, 274 U. S. 392.° 

The Federal Government has not pursued a policy of equal treatment of aliens 
and citizens. Citizens have rights superior to those of aliens in the ownership 
of land and in exploiting natural resources. Perhaps Congress as a matter of 
immigration policy may require that states open every door of opportunity in 
America to all resident aliens, but until Congress so determines as to fisheries, 
I do not feel that the judicial arm of the Government should require the states 
to admit all aliens to this privilege. 

Certainly Truaz v. Raich, 239 U. S. 33, upon which the majority opinion appears 
to rely in holding that the California statute denies equal protection in attempting 
to classify aliens by putting restrictions on their right to land fish, is not an 
authority for such a decision. The power of a state to discriminate against 
aliens on public works and the exploitation of natural resources was recognized 
in that case." And, at the very time that it was under consideration, this Court 
also had before it Heim v. McCall, 239 U. 8.175. In that case, Heim attacked the 
constitutionality of a New York statute which provided that “In the construction 
of public works by the State or a municipality, or by persons contracting with the 
state or such municipality, only citizens of the United States shall be employed ; 
and in all cases where laborers are employed on any such public works, preference 
shall be given citizens of the State of New York.”® A unanimous court held that 
the statute, which was attacked on the ground that it denied aliens their rights 
under the privileges and immunities, due process, and equal protection clauses of 
the Constitution, was a constitutional exercise of state power as applied to the 
construction of New York City subways ‘by private contractors.” 


Syllabus 


The Constitution that permits the bar of aliens from public works surely must 
permit their bar from state fishing rights. A state has power to exclude from 


3 The right of an alien to own land is controlled by the law of the state in which the 
land is located. Such was the rule of the common law. Collingwood v. Pace, 1 Vent. 413, 
86 Eng. Rep. 262. That has long been the law of nations, 2 Vattel, Law of Nations (1883), 
ce. 8. § 114, and has been accepted in this country. Chirac v. Chirac, 2 Wheat, 259: Lery v. 
M’Cartee, 6 Pet. 102, 113; Hauenstein v. Lynham, 100 U. 8S. 483; Blythe v. Hinckley, 180 
U. S. 333, 341. Whether the philosophical basis of that power, or the power over fish 
and game, is a theory of ownership or trusteeship for its citizens or residents or conserva- 
tion of natural resources or protection of its land or coasts is not material. The right 
to control the ownership of land rests in sovereign eS and, in the United States, 
it rests with the individual states in the absence of federal action by treaty or otherwise. 

* Patsone v. Pennsylvania, 232 U. S. 138. In expressing the conclusion of the Court, 
Mr. Justice Holmes phrased the rule as follows, pp. 145—46: “It is to be remembered that 
the subject of this whole discussion is wild game, which the State may preserve for its own 
citizens if it pleases.” 

5In that case a unanimous Court, ae through Mr. Justice Stone, said, p. 396: 

“The objections to the constitutionality of the ordinance are not persuasive. Although 


the Fourteenth Amendment has been held to mm po plainly irrational discrimination 


against aliens, * * * it does not follow that alien race and allegiance may not bear in 
some instances such a relation to a legitimate object of legislation as to be made the 
basis of ux permitted classification.’ 

*The United States limits the rights of aliens as compared with citizens in land owner- 
ship in its territories, 8 U. S. C. §§ 71-86; in disposition of mineral lands, 30 U. S. C. 
§ 181; of public lands, 43 U. S. C. § 161; in engaging in coastwise trade, 46 U. S. C. §§ 11, 
13; in operating aircraft, 49 U. S. C. §§ 176 (c). 521. 

It was deemed necessary to limit the benefits of the Emergency Relief Appropriation 
Act of 1938 to aliens who had “filed a declaration of intention to become an American 
citizen * * *” §2 Stat. 809, 813. 

7239 U. S. 33, 39-40: “The discrimination defined by the act does not pertain to the 
regulation or distribution of the public domain, or of the common property or resources 
of the people of the State, the enjoyment of which may be limited to its citizens as against 
both aliens and the citizens of other States. * * * The case now presented is not within 
these decisions, or within those relating to the devolution of real property * * *; and it 
should be added that the act is not limited to persons who are engaged on public work or 
receive the benefit of public moneys. The discrimination here involved is imposed upon 
the conduct of ordinary private enterprise.” 

8 Truag Vv. Raich, supra, was argued October 15, 1915, and decided November 1, 1915; 
Heim v. McCall, supra, was argued October 12, 1915, and decided November 29, 1915. 

#239 U. S. 175, 176-77. 

# The problem of natural resources was not directly discussed in the opinion. But it is 
clear that the Court was not unaware of the relation of its decision to the natural resources 
cases. See 239 U. S. 175, 194. The fact that this case was before the Court at the same 
time as Truagz v. Raich, probably explains the careful reservation of the natural resources 
and public works problems in that case. See 239 U. S. 33, 39—40. 
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enjoyment of its natural resources those who are unwilling or unable to become 
citizens. 

If aliens, as I think they can, may be excluded by a state from fishing privileges, 
i see no reason why the classification established by California excluding only 
aliens ineligible to citizenship is prohibited by the Constitution. Terrace v. 
Thompson, 263 U. S. 197, 220. Whatever we may think of the wisdom of Cali- 


fornia’s statute, we should intervene only when we conclude the state statute 
passes constitutional limits. 


Mr. JusTICE JACKSON joins in this dissent. 


THE UNITED NATIONS CHARTER AS DECLARATION AND AS CONSTITUTION 


A LETTER TO THE PRESIDENT FROM EDWARD R. STETTINIUS, JR., CHAIRMAN OF THE 


UNITED STATES DELEGATION TO THE UNITED NATIONS CONFERENCE AT SAN 
FRANCISCO 


Excerpt from a Report to the President on the Results of the San 
Francisco Conference, by the Chairman of the United States Delega- 
tion, the Secretary of State, June 26, 1945. 


SAN FRANCISCO, CALIF., June 26, 1945. 
To the President of the United States. 

Sir: The United Nations Conference on International Organization met in San 
Francisco on the 25th day of April, 1945. At that time the war in Europe had 
lasted more than five years; the war in the Pacific for more than three; the war 
in China for almost eight. Casualties of a million men, dead, wounded, cap- 
tured, and missing had been suffered by the United States alone. The total 
military casualties of the nations which had fought the Eureopean war were 
estimated at some fourteen million dead and forty-five million wounded or 
captured without count of the civilian dead and maimed and missing—a multi- 
tude of men, women, and children greater than the whole number of inhabitants 
of many populous countries. The destruction among them all of houses and the 


furniture of houses, of factories, schools, shops, cities, churches, libraries, works 
of art, monuments of the past, reached inexpressible values. Of the destruction 
of other and less tangible things, it is not possible to speak in terms of cost— 
families scattered by the war, minds and spirits broken, work interrupted, years 
lost from the lives of a generation. 


THE COST OF TWO WORLD WARS 


Thirty years before the San Francisco Conference was called, many of the na- 
tions represented there had founght another war of which the cost in destruction 
had been less only than that of the present conflict. Total military casualties in 
the war of 1914-1918 were estimated at thirty-seven million men. Counting 
enemy dead with the dead among the Allies, and civilian losses with military 
losses, over thirteen million human beings, together with a great part of the work 
they had accomplished and the possessions they owned, had been destroyed. 
Many of the nations represented at San Francisco had fought the second war still 
weakened by the wounds they suffered in the first. Many had lost the best of two 
succeeding generations of young men. 

It was to prevent a third recurrence of this great disaster that the Conference 
of the United Nations was called in San Francisco according to the plans which 
Mr. Cordell Hull as Secretary of State had nurtured to fruition. The Confer- 
ence had one purpose and one purpose only: to draft the charter of an interna- 
tional organization through which the nations of the world might work together 
in their common hope for peace. It was not a new or an untried endeavor. 
Again and again in the course of history men who have suffered war have tried 
to make an end of war. Twenty-six years before the San Francisco Conference 
inet, the Conference at Paris, under the inspired and courageous leadership of 
Woodrow Wilson, wrote the Covenant of a League of Nations which many be- 
lieved would serve to keep the peace. That labor did not gain the wide support 
it needed to succeed. 

But the Conference at San Francisco, though it was called upon to undertake 
a task which no previous international conference or meeting had accomplished, 
met nevertheless with high hope for the work it had to do. It did not expect— 
certainly no member of the American Delegation expected—that a final and 
definitive solution of the problem of wor would be evolved. Members of the 
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Conference realized, from the first day, that an evil which had killed some forty 
million human beings, armed and unarmed, within the period of thirty years, 
and which, before that, had ravaged the world again and again, from the begin- 
ning of history, would not be eradicated by the mere act of writing a charter, 
however well designed. 


THE NEW COLLABORATION OF STATES 


Nevertheless, the Conference at San Francisco had behind it the demonstrated 
capacity of its members to work together to a degree rarely if ever before at- 
tained by sovereign nations. Not only in the prosecution of a war fought on 
four continents and the waters and islands of every ocean under conditions of 
the greatest danger and difficulty, but in the preparation for the termination of 
the war and, more particularly, in the preparation for the organization of the 
post-war world to keep the peace, the principal Allies had established a working 
and workable collaboration without precedent in the history of warfare. At 
Moscow in 1943, the United States, the United Kingdom and the Soviet Union 
and China had made a pledge which still endures, to continue their united action 
“for the organization and maintenance of peace and security”, At Dumbarton 
Oaks, these four Allies had reached agreement upon proposals for a world se- 
curity organization, and later at Yalta, the United States, the United Kingdom 
and the Soviet Union had further extended the area of their common understand- 
ing to which China gave her full adherence. These proposals, immediately pub- 
lished for the criticisms and comments of the people of all the United Nations, 
became the basis of the work at San Francisco. 


PLANNING FOR PEACE IN TIME OF WAR 


Furthermore, there was reason, in the nature of the San Francisco Conference 
itself, to hope that more could be accomplished there than had been possible at 
earlier meetings. The Conference called at San Francisco was not a peace-time 
conference summoned to deabte the theory of international cooperation, or a post- 
war conference convened to agree upon a treaty. It was a war-time confer- 
ence. Every nation represented at San Francisco was in a state of war when 
the Conference began. Many were engaged throughout the weeks of its delibera- 
tion in bitter and costly fighting. Not only the peoples of the United Nations but 
the more than sixty million men and women enlisted still in the armed forces 
of those nations regarded the Conference, and had a right to regard it, as a 
meeting of their representatives engaged upon a labor of immediate importance 
and concern to them. It was a peoples’ conference and a soldiers’ conference 
in the sense that it met under the eyes of the soldiers who fought this war and 
the peoples who endured it, as no previous conference to deal with peace and 
war had ever met. It was a conference, also, which met in a world which 
knew of its own knowledge that another war would be fought, if there were an- 
other war, with weapons capable of reaching every part of the earth—that simi- 
lar weapons had indeed been brought to the point of use in the present conflict. 

These facts exerted a compelling influence not only on the work of the Con- 
ference but on the Charter it evolved. It was the common and equal determina- 
tion of all those who participated in its labors that the Conference must reach 
agreement: that a charter must be written. The possibility of failure was never 
at any time admitted. It was the determination of the delegates, also, that the 
Charter which the Conference produced should be a charter which would at- 
tempt to meet and to satisfy the concern and the anxiety of those who had 
suffered war and who knew at first hand the realities of violence. It would be a 
charter which would combine, with a declaration of united purpose to preserve 
the peace, a realistic and suitable machinery to give that purpose practical effect. 


THE DUAL NATURE OF THE OHARTER 


The Charter drafted by the Conference at San Francisco is such a charter. 
Its outstanding characteristic and the key to its construction is its dual quality 
as declaration and as constitution. As declaration its constitutes a binding 
agreement by the signatory nations to work together for peaceful ends and to 
adhere to certain standards of jnternational morality. As constitution it creates 
four overall instruments by which these ends may be achieved in practice and 
these standards actually maintained. The first function of the Charter is moral 
and idealistic: the second realistic and practical. Men and women who have 
lived through war are not ashamed, as other generations sometimes are, to 
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declare the depth and the idealism of their attachment to the cause of peace. 
But neither are they ashamed to recognize the realities of force and power 
which war has forced them to see and to endure. 

As declaration the Charter commits the United Nations to the maintenance of 
“international peace and security,” to the development of “friendly relations 
among nations based on respect for the principle of equal rights and self-deter- 
mination of peoples,” and to the achievement of “international cooperation in 
solving international problems,” together with the promotion and encouragement 
of “respect for human rights and for fundamental freedoms for all.” More 
precisely, the United Nations agree to promote “higher standards of living, full 
employment, and conditions of economic and social progress and development ; 
solutions of international economic, social, health, and related problems; and in- 
ternational cultural and educational cooperation; and universal respect for, 
and observance of, human rights and fundamental freedoms for all without 
distinction as to race, sex, language, or religion.” 

Further, in its capacity as declaration, the Charter states the principles 
which its Members accept as binding. “Sovereign equality” of the member states 
is declared to be the foundation of their association with each other. Fulfill- 
ment in good faith of the obligations of the member states is pledged “in order 
to ensure to all of them the rights and benefits resulting from membership” in the 
Organization. Members are to “settle their international disputes by peaceful 
means” and in such manner as not to endanger international peace and security, 
and justice. Members are to “refrain in their international relations from the 
threat or use of force against the territorial integrity or political independence 
of any state, or in any other manner inconsistent with the Purposes of the 
United Nations.” At the same time Members bind themselves to give the Organi- 
zation “every assistance in any action it takes” in accordance with the Charter, 
and to “refrain from giving assistance to any state against which the United 
Nations is taking preventive or enforcement action.” 

Finally, the Charter as declaration binds those of its Members having respon- 
sibilities for administration of territories whose peoples have not yet attained 
the full measure of self-government, to recognize the principle “that the interests 
of the inhabitants of these territories are paramount” and to “accept as a 
sacred trust” the obligation to promote their well-being to the utmost. 

These declarations of purposes and principles are notable in themselves. They 
state, without condition or qualification, a first and overriding purpose “to main- 
tain international peace and security.” International peace and security are the 
essential conditions of the world increasingly free from fear and free from 
want which President Roosevelt conceived as the great goal and final objective 
of the United Nations in this war and for the realization of which he and Cordell 
Hull worked unceasingly through twelve of the most decisive years of history. 

But neither these declarations, nor those others which assert the intention 
of the United Nations to bring about the economic and social conditions essential 
to an enduring peace, or to promote respect for human rights and fundamental 
freedoms, would suffice, in and of themselves to meet the evil of war and the 
fear of war which the Conference at San Francisco was called to consider. What 
was needed, as the Charter itself declares, was machinery to give effect to the 
purpose to maintain the peace—“effective collective measures for the prevention 
and removal of threats to the peace.” What was needed, if the United Nations 
were really determined to have peace, was the means to peace—‘to bring about 
by peaceful means * * * adjustment or settlement of international disputes.” 


FOUR INSTRUMENTS CREATED 


These means the Charter in its capacity as constitution undertakes to establish. 
It creates, in addition to its Secretariat and the Trusteeship Council with its 
specialized but vital functions, four principal overall instruments to arm its pur- 
poses and to accomplish its ends: an enforcement agency ; a forum for discussion 
and debate; a social and economic institute through which the learning and the 
knowledge of the world may be brought to bear upon its common problems; 
an international court in which justiciable cases may be heard. The first is 
called the Security Council; the second, the General Assembly; the third, the 
Economic and Social Council; the fourth, the International Court of Justice. 
Their functions are the functions appropriate to their names. 
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THE SECURITY COUNCIL 


It will be the duty of the Security Council, supported by the pledged participa- 
tion, and backed by military contingents to be made available by the member 
states, to use its great prestige to bring about by peaceful means the adjustment 
or the settlement of international disputes. Should these means fail, it is its 
duty, as it has the power, to take whatever measures are necessary, including 
measures of force, to suppress acts of aggression or other breaches of the peace. 
It will be the duty of the Security Council, in other words, to make good the 
commitment of the United Nations to maintain international peace and security, 
turning that lofty purpose into practice. To that end the Council will be given 
the use and the support of diplomatic, economic, and military tools and weapons 
in the control of the United Nations. 


THE GENERAL ASSEMBLY 


It will be the responsibility of the General Assembly to discuss, debate, reveal, 
expose, lay open—to perform, that is to say, the healthful and ventilating func- 
tions of a free deliberative body, without the right or duty to enact or legislate. 
The General Assembly may take up any matter within the scope of the Charter or 
relating to the powers and functions of any organs provided in the Charter. It 
may discuss the maintenance of peace and security and make recommendations 
on that subject to the Security Council, calling its attention to situations likely 
to endanger peace. It may initiate studies and make recommendations for the 
purpose of promoting international cooperation in the maintenance of peace and 
security. It is charged with the duty of assisting in the realization of human 
rights and fundamental freedoms and encouraging the development and codifica- 
tion of international law. It may debate any situation, regardless of origin, 
which it thinks likely to impair the general welfare, and recommend measures 
for its peaceful adjustment. It may receive and consider reports from the various 
organs of the United Nations, including the Security Council. 

Stated in terms of the purposes and principles of the Charter, in other words, 
it is the function of the General Assembly, with its free discussion and its equal 
votes, to realize in fact the “sovereign equality” of the member states to which 
the United Nations are committed and to develop in practice the “friendly 
relations among nations based on respect for the principle of equal rights and 
self-determination of peoples” which the chapter on Purposes names as its second 
objective. Furthermore, it is the function of the Assembly to realize in its own 
deliberations the “international cooperation in the solution of international 
problems” which the Charter recites as one of its principal aims, and to employ 
the weapon of its public debates, and the prestige of its recommendations, to 


promote and encourage “respect for human rights and for fundamental 
freedoms.” 


THE ECONOMIC AND SOCIAL COUNCIL 


The relation of the Economic and Social Council to the stated purposes of the 
United Nations is similarly direct and functional. The attainment of the ends 
which the United Nations lists among its Purposes in economic, social, health, and 
other related fields, requires expert knowledge and careful study and the develop- 
ment of collaborative programs of action. The instrument devised by the Charter 
to that end is a Council in the economic and social field acting under the general 
responsibility of the Assembly and consisting of representatives of eighteen states. 

The Economic and Social Council is empowered to make and initiate studies in 
its field, to frame reports and to make recommendations on its own initiative not 
only to the General Assembly, but to the Members of the Organization and to the 
specialized agencies in the fields of economics, health, culture, labor, trade, finance, 
human rights, and the like, which will be associated with the United Nations 
under the Council’s coordination. Furthermore, the Council is authorized to call 
international conferences “on matters falling within its competence” ; to prepare, 
for submission to the General Assembly, “draft conventions” in this fleld: “to 
perform services at the request of Members of the United Nations and at the 
requesi of specialized agencies”: and to obtain reports from the member states 
and from the specialized agencies on steps taken to give effect to its recommen- 
dations and those of the General Assembly. In a field of interest. which concerns 
the peoples of the world as directly as the field of social and cultural and 
economic improvement, the power to study, report, and recommend—the power 
to call conferences, prepare draft conventions, and require reports of progress— 
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is a power which can be counted on to go a long way toward translating humani- 
tarian aspirations into human gains. 


THE INTERNATIONAL COURT OF JUSTICE 


The role of the International Court of Justice in the realization of the 
objectives of the Charter is obvious from the general nature of the Court. The 
purposes of the Charter include the adjustment or settlement of international 
disputes “in conformity with the principles of justice and international law.” 
The International Court of Justice is the instrument of he United Nations to 
effect this purpose in the case of justiciable disputes referred to the Court 
by the parties. Where disputes are referred to the Court, or where member states 
accept the compulsory jurisdiction of the Court in certain categories of cases, 
its decision are, of course, binding upon the parties. Moreover, under the Char- 
ter, all members of the United Nations undertake to comply with the decisions 
of the Court. Where a party to a case decided by the Court fails to comply 
with its decision, the matter may be brought to the attention of the Security 
Council for appropriate action. 

These four overall instruments of international action constitute the prin- 
cipal means by which the Charter proposes to translate the world’s hope for 
peace and security into the beginning of a world practice of peace and security. 
There are other instruments, adapted to other and more special ends. There is 
the Trusteeship Council, which will have the heavy responsibility of attaining 
in nonstrategic areas the objectives of the trusteeship system established by the 
Charter. There is the Secretariat which, as an international civil service 
responsible to the Organization alone, will constitute its staff. The Security 
Council, the General Assembly, the Economic and Social Council and the Court 
are, however, the principal tools through which, and by which, the general 
aims and purposes of the Charter would be carried out. 

They are instruments admittedly of limited powers. The jurisdiction of the 
Court is not compulsory unless accepted as such by member states. The As- 
sembly cannot legislate but merely discuss and recommend. The Security Coun- 
cil is obliged, when force is used, to act through military contingents supplied 
by the member states. Measured against the magnitude of the task to which the 
United Nations have committed themselves and considered in the light of the 
long history of previous failtres in this undertaking, such limited instruments 
may seem inadequate to the labor to be done. They have, nevertheless, char- 
acteristics which justify a greater hope for their success than the extent of the 
powers delegated to them would imply. They have behind them the history of 
humanity’s long effort to suppress, in other areas of life, disorder and anarchy 
and the rule of violence. The four instruments are, in effect, the four principal 
agencies through which mankind has achieved the establishment of order and 
security as between individuals and families and communities. 


FOUR INSTRUMENTS DEVELOPED THROUGH THE AGES 


On the frontiers of democratic society—not least upon the American frontiers— 
the instruments of order have always been, in one form or another, an agency 
to enforce respect for law with moral and physical power to prevent and to 
suppress breaches of the peace; a court in which the differences and disagree- 
ments of the citizens could be heard and tried; and a meeting place where the 
moral sense of the community could be expressed and its judgments formed, 
whether as declarations of law or as declarations of opinion. To these three 
fundamental and essential instruments of order, time and the necessities of 
advancing civilization have added a fourth institution through which technical 
knowledge and accumulated experience can be brought to bear upon the social 
and economic problems of society—problems with which learning and science 
and experience can effectively deal. 

These four fundamental instruments—the enforcement officer, the Court, the 
public meeting, and the center of science and of knowledge—are instruments to 
which free men are accustomed. They are instruments in the use of which self- 
governing men have become adept over many generations. They are instru- 
ments the efficacy of which has been demonstrated by the whole history of 
human civilization. Their establishment in the international world, though 
accompanied by limitations upon their scope, will not alter their quality nor 
diminish their prestige. To transplant vines and trees from familiar to un- 
familiar environments, is necessarily to cut them back and prune them. To 
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transplant social organisms from the world of individual and group relations to 
the world of international relations, is necessarily also to limit them and 
cut them back. Nevertheless, instruments of proven social value taken over 
from the domestic to the international world carry with them qualities of vigor 
and of fruitfulness which the limitations placed upon them by their new condition 
eannot kill. They have behind them an historical momentum and a demon- 
strated usefulness which mean far more, in terms of ultimate effectiveness, than 
the precise legal terms by which they are established in their new environment. 


ADAPTING THESE AGENCIES TO INTERNATIONAL RELATIONS 


Moreover, if the work of cutting back is done realistically, the chances of 
survival are increased. The four social instruments taken over by the United 
Nations have been adapted to the conditions of the actual world of international 
relationship with a realistic appreciation of the limiting factors to be faced. 
The Security Council is not the enforcement agency of a world state, since world 
opinion will not accept the surrender of sovereignty which the establishment of 
a world state would demand. The Security Council, therefore, depends upon 
the sovereign member states for the weapons both of persuasion and of force 
through which it will attempt to keep the peace. But its dependence upon the 
member states is realistically adapted to the situation of the member states. 
The Council is to use the power of the member states in accordance with the 
realities of the distribution of power. The voting procedure of the Security 
Council is expressive of the actualities of the possession and the exercise of 
power in the modern world. The five principal military powers of our time are 
made permanent members of the Council. Furthermore, in order that their 
possession of power and their use of power may be made to serve the purpose of 
peace, it is provided that they shall exercise their power only in agreement with 
each other and not in disagreement. 

A similarly realistic acceptance of the facts of the actual world limits the 
General Assembly to discussion and deliberation without the power to legislate, 
since the power to legislate would necessarily encroach upon the sovereign in- 
dependence of the member states. So too the Economic and Social Council has 
no power or right to interfere with the domestic affairs of the states composing 
the United Nations. And for the same reason the jurisdiction of the Court is 
limited. These adaptations to the realities of the existing situation in the con- 
temporary world do not decrease, but on the contrary increase, the likelihood 
that the instruments borrowed by the Charter of the United Nations from the 
history of the ancient struggle for peace and order among individual men will 
serve their purpose in the newer struggle for peace and order among nations. 

Upon the belief that the Charter as Constitution will furnish effective means 
for the realization of the purposes fixed by the Charter as Declaration ; and upon 
the belief that the Charter as Declaration will set noble and enduring goals for 
the work of the Charter as Constitution, I base my firm conviction that the 


adoption of the Charter is in the best interests of the United States and of the 
world. 


BEGINNING THE WORK OF PEACE 


If we are earnestly determined, as I believe we are, that the innumerable dead 
of two great holocausts shall not have died in vain, we must act in concert with 
the other nations of the world to bring about the peace for which these dead gave 
up their lives. The Charter of the United Nations is the product of such con- 
certed action. Its purpose is the maintenance of peace. It offers means for the 
achievement of that purpose. If the means are inadequate to the task they must 
perform, time will reveal their indaequacy as time will provide, also, the oppor- 
tunity to amend them. The proposals of the Sponsoring Powers on which the 
Charter is based were published to the world six months before the Conference to 
consider them convened. In these six months the opinion of the world was 
brought to bear upon their elements. Subsequently, at the Conference itself, 
every word, every senterice, every paragraph of the Charter’s text was examined 
and reconsidered by the representatives of fifty nations and much of it reworked. 
For the first time in the history of the world, the world’s peoples directly, and 
through their governments, collaborated in the drafting of an international con- 
stitution. What has resulted is a human document with human imperfections 
but with human hopes and human victory as well. But whatever its present im- 
perfections, the Charter of the United Nations, as it was written by the Conference 
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of San Francisco, offers the world an instrument by which a real beginning may 
be made upon the work of peace. I most respectfully submit that neither we nor 
any other people can or should refuse participation in the common task. 


EDWARD R. STETTINIUS, Jr. 


CHARLOTTE, N. C., April 25, 1955. 
Hon. EsTEs KEFAUVER, 


Senate Office Building, Washington, D. C. 


My Dear SENATOR KEFAUVER: I have your letter of recent date advising me 
of the hearing to be held on April 27 on the proposed joint resolution introduced 
by Senator Bricker to amend the Constitution of the United States with respect 
to the treatymaking power and inquiring whether I wish to appear and testify 
at the hearing. In reply I will say that I appeared before the subcommittee of 
the Senate Judiciary Committee which had a very similar resolution under 
consideration on March 27, 1953, and testified at length, giving the reasons why 
I thought any such amendment to the Constitution dangerous to our Govern- 
ment and absolutely not needed for the purposes for which it was advocated. 
(See pp. 708-732 of the hearings on S. J. Res. 1 and S. J. Res. 43, 88d Cong., 1st 
sess.) Further consideration has strengthened me in the views then expressed ; 
and I refer to what I said then as an expression of my present views. I enclose 
copy of a lecture which I delivered at Washington University in St. Louis on 
February 26, 1954, as a further expression of my views, and authorize you to 
insert same, together with this letter, in the proceedings at the hearing before 
the committee, if you think proper to do so. 

I may add that, in my view, section 2 of the resolution introduced January 6, 
1955, is just as objectionable, and for the same reasons, as the “which” clause 
of Senate Joint Resolution 1, 883d Congress, reported by the Judiciary Committee 
relating to the same matter. 

With great respect, I am 

Sincerely yours, 
JOHN J. PARKER, 
United States Circuit Judge. 
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The Tyrrell Williams Memorial Lectureship was established 
in the School of Law of Washington University by alumni of 
the school in 1949, to honor the memory of a well-loved alum- 
nus and faculty member whose connection with and service to 
the school extended over the period 1898-1947. This sixth 
annual lecture was delivered on February 26, 1954. 


I esteem it a great honor to be invited to deliver the Tyrrell Williams 
Lecture at this University ; and I am doubly appreciative of the honor 
because you have permitted me to address you on what I consider the 
greatest legal question now confronting the people of this country, the 
question as to whether or not we shall amend our Constitution with 
respect to the treaty making power. Ordinarily, I should prefer as a 
judge to speak on some non-controversial subject; but I am glad to 
speak on this because some of the proposals that have been made seem 
to me to be fraught with grave danger to our constitutional structure 
and to the future of the nation. It is written in the Constitution of 
my state that a frequent recurrence to fundamental principles is neces- 
sary to preserve the blessings of liberty. In what I shall have to say, 
I shall ask you to consider with me the fundamental principles of our 
Constitution, how those principles have been applied in setting up the 
treaty making power therein contained, how proposals which have 
been put forward conflict with our constitutional structure and how 
they would hamper us in meeting the problems and responsibilities of 
the dangerous new world into which we have moved. 

The American Constitution was rightly described by Mr. Gladstone 
as “. . . the most wonderful work ever struck off at a given time by 


+ Circuit Judge, United States Court of Appeals, Fourth Circuit. 
1. N.C. Const. Art. I, § 29 (1868). 
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the brain and purpose of man.’ It is the charter of our liberties under 
which we have grown to greatness. From thirteen poverty stricken 
colonies fringing the Atlantic, with a population less than half the 
present City of New York, we have grown until our bounds stretch 
from ocean to ocean and one hundred and sixty millions of souls live 
beneath the flag. Not only has our country become the richest and 
most powerful nation on the face of the earth, but what is infinitely 
more important, she has guaranteed to our people a measure of free- 
dom and a wealth of opportunity that no other people have ever 
known. 

Our Constitution is the embodiment in the fundamental law of the 
country of the basic philosophy set forth in the Declaration of Inde- 
pendence. It sets up a framework of government based upon three 
fundamental concepts: (1) that government must respect and pre- 
serve the rights of the individual; (2) that government must rest upon 
the consent of the governed; and (3) that government must be based 
on law and not on arbitrary will. The first concept is spelled out in the 
bill of rights, in which we guarantee to every citizen of the country 
the fundamental rights of a freeman, not only against infringement by 
executive officers but against the entire power of the state. The second 
concept is embodied in the federal system under which the several 
states govern themselves in local matters while the federal government 
controls with respect to matters of national and international concern. 
The third concept is embodied in the separation of powers provided 
by the Constitution, giving executive power to the President, legisla- 
tive power to the Congress and judicial power to the courts, with a 
system of checks and balances so adjusted that for none of them does 
there exist the possibility of arbitrary action. Congress can make laws 
but it cannot enforce or interpret them. The President can enforce the 
laws but he is dependent upon Congress to create the instrumentalities 
and provide the funds for enforcement. The courts interpret the laws 
but they are dependent upon the executive to enforce their decrees and 
upon the legislature to provide judicial machinery and the salaries of 
judicial officers. 

In setting up the framework of government the Constitution does 
not give us a blueprint but vests power in general terms and depends 
upon the division of power and the system of checks and balances to 
guard against abuse. The President is vested in general terms with 
“the executive power” and the power of appointing public officers and 
is made Commander in Chief of the Army and Navy. The judicial 
power is vested in one Supreme Court and in such inferior courts as 
Congress may from time to time ordain and establish. The legislative 
power is vested in Congress with respect to matters within the juris- 


2. Gladstone, Kin Beyond the Sea, N. AM. REV. 185 (1878). 
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diction of the national government. The founding fathers realized the 
folly of attempting to prescribe in detail how governmental power 
should be exercised amid conditions of the future which not even the 
wisest could foresee. They thought, and thought rightly, that they had 
made the best possible provision against the dangers of the future 
when they laid down the general principles upon which governmental 
power was to be exercised and, by the division of power and the sys- 
tem of checks and balances, gave to different agencies of government 
the duty of checking upon the exercise of power by each other and 
seeing that these principles were observed. In this way they provided 
for adherence to correct principles while allowing the greatest flexi- 
bility in the application of governmental power. 

The exercise of the treaty making power, the power of dealing with 
foreign nations, presents a subject of peculiar difficulty to a federal 
state such as ours in which the component states exercise sovereign 
power in local matters, for treaty making does not relate, as some 
persons seem to think, only to matters lying beyond the boundaries of 
the country. Treaties regulate our relationships with foreign nations 
and peoples ; and these relationships concern matters which are subject 
to regulation at our end of the relationship by the several states of our 
union. Treaties of friendship, commerce and navigation relate to the 
rights of our citizens to trade, travel and carry on business in foreign 
countries and of the citizens of such countries to carry on like activi- 
ties here. Some of the matters dealt with, such as foreign commerce 
and the navigation of rivers and other navigable waters, are matters 
which, in the absence of treaty, would be subject to the control of the 
federal government. Others, such as the right to own and inherit 
property, to carry on business in corporate form, to practice profes- 
sions, etc., are matters which, in the absence of treaty, would be sub- 
ject to the powers of the several states. Treaties must deal with all of 
these matters; but it is perfectly clear that it would never do to have 
the several states entering into treaties with foreign nations with re- 
gard thereto. The treaty making power must be centered in the na- 
tional government which represents all of the states and must be 
exercised by it not only with respect to matters which, in the absence 
of treaty, would be subject to the control of the federal government, 
but also with respect to those, which in the absence of treaty would 
be within the control of the states. In no other way could a federal 
state deal satisfactorily with foreign nations; and the failure of the 
Confederation, which existed prior to the adoption of the Constitution, 
to provide some such centralized power for handling foreign affairs 
was one of the chief sources of its weakness and failure. 

The Constitution deals with the subject briefly, but comprehensively, 
in line with the sound policy of laying down controlling principles and 
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vesting power in general terms with such a system of checks and 
balances as will guard against abuse. Section 10 of Article I provides 
that “No state shall enter into any treaty, alliance or confederation.” 
Having thus deprived the states of the treaty making power, the 
Constitution vests it in the President but subject to the control of the 
Senate, providing in Article II, Section 2, “He [the President] shall 
have power, by and with the advice and consent of the Senate, to make 
treaties, provided two thirds of the Senators present concur.” It then 
gives treaties, along with acts of Congress, precedence over state laws 
by the Supremacy Clause of Article VI which provides: “This Con- 
stitution, and the Laws of the United States which shall be made in 
Pursuance thereof; and all Treaties made, or which shall be made, 
under the Authority of the United States, shall be the supreme Law 
of the Land; and the Judges in every State shall be bound thereby, any 
Thing in the Constitution or Laws of any State to the Contrary not- 
withstanding.” The difference between the language relating to 
treaties and that relating to laws is due to the fact that treaties made 
by the United States before the adoption of the Constitution, such as 
the treaties with Great Britain and France, were to be given su- 
premacy under it. While such treaties were made under the authority 
of the United States, they were not made pursuant to the Constitution.* 

Some persons seem to have become excited because they have re- 
cently discovered (what constitutional lawyers have known from the 
time of the adoption of the Constitution) that the treaty making power 
extends to matters which in the absence of treaty would be subject to 
the jurisdiction of the states under our federal system and that, when 
a treaty is adopted with respect to such a matter, Congress, under the 
“necessary and proper” clause of Article I Section 8, can pass legisla- 
tion necessary to effectuate the treaty. They say that this constitutes a 
danger to our constitutional system and amounts to allowing treaties 
to amend the Constitution. There is no basis whatever for any such 
fear. Good lawyers ever since the adoption of the Constitution, and 
certainly since the decision in Ware v. Hylton,‘ have understood that 
treaties relating to matters otherwise within the jurisdiction of the 
states take precedence over state laws and that Congress has power to 
implement such treaties as it has power to enact any other laws neces- 
sary and proper to the functioning of the federal government and the 
enterprises into which it properly enters. This is no violation even of 
the Tenth Amendment to the Constitution. As said by Mr. Justice 
Holmes, speaking for the court in Missouri v. Holland :* 

It is obvious that there may be matters of the sharpest exigency 

for the national well being that an act of Congress could not deal 


3. a v. Hylton, 3 Dall. 199 (U.S. 1796). 
4. Ibid. 
5. 252 U.S. 416 (1920). 
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with but that a treaty followed by such an act could, and it is not 
lightly to be assumed that, in matters requiring national action, 
“a power which must belong to and somewhere reside in every 
civilized government” is not to be found. Andrews v. Andrews, 
188 U. S. 14, 33. What was said in that case with regard to the 
powers of the States applies with equal force to the powers of the 
nation in cases where the States individually are incompetent to 
act.® 


Instead of revealing a danger or a “loophole” in the Constitution, 
the decision in Missouri v. Holland illustrates the wisdom of its pro- 
visions. That case dealt with a treaty between the United States and 
Canada with respect to the protection of migratory wild fowl; and the 
specific point decided was that, because of the treaty, Congress had 
power to pass statutes in protection of migratory wild fowl that it 
would not have had in the absence of treaty. Nobody would contend 
that under our federal system the power to enact hunting laws gen- 
erally should not be vested in the states rather than in the federal 
government; and it is equally clear that the protection of migratory 
wild fowl is a proper subject for international agreement. The treaty 
was properly made, therefore, by the federal government in the exer- 
cise of the power vested in it by the states and was properly imple- 
mented by an act of Congress. If it could have been made effective 
only by legislation which would have been valid in the absence of 
treaty, as proposed by the Bricker Amendment, its enforcement would 
have depended upon legislation by the several states in which local in- 
fluences might have prevented legislation. It is unthinkable that a 
sovereign nation should be limited and hamstrung in this way in deal- 
ing with matters which may be of the first importance to its national 
existence. To quote again from Mr. Justice Holmes in Missouri v. 
Holland: 

Here a national interest of very nearly the first magnitude is 
involved. It can be protected only by national action in concert 
with that of another power. . . . But for the treaty and the 
statute there soon might be no birds for any powers to deal with. 
We see nothing in the Constitution that compels the Government 


to sit by while a food supply is cut off and the protectors of our 
forests and our crops are destroyed.’ 


The rights of the states are, of course, entitled to protection, but 
there is no basis in experience or in reason for denying to the federal 
government effective use of the treaty making power to meet situa- 
tions which involve matters within state jurisdiction. The Constitu- 
tion has wisely provided adequate protection for the rights of the 
states in requiring the assent of two thirds of the Senators present to 
the ratification of a treaty. Senators are elected by the people of the 


6. Id. at 433. 
7. Id. at 435. 
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several states. They are almost invariably men of wide experience, 
great wisdom and profound attachment to the principles of our gov- 
ernment. It is inconceivable that two thirds of them would ever give 
their consent to a treaty which would unjustifiably infringe upon the 
rights of the several states or would violate any of the principles 
embodied in our fundamental law. Advocates of constitutional amend- 
ments point to objectionable treaties that have been proposed by inter- 
national groups; but they are unable to point to a single treaty ratified 
by the Senate that they would be willing to abrogate. It is right here 
that I base my principal argument that the present provisions of the 
Constitution are sufficient. If the time ever comes when the President 
and two thirds of the Senators are willing to enter into treaties which 
would impair our constitutional structure or surrender the rights of 
citizens of this country to foreign powers, we shall have reached such 
a stage of national deterioration that nothing that we might write in 
the Constitution would do us any good. It is said that bad treaties 
might slip by when Senators are not watching; but dangerous treaties 
will certainly be recognized aS such by somebody, and, if one should 
slip by, a contingency that has not happened in the past, it would be 
a simple matter to abrogate it by a joint resolution of Congress. The 
concept of this great government of ours being a stupid giant without 
the wit to protect its essential interests is one which should make little 
appeal to intelligent and patriotic men. 

There are other safeguards against subversive treaties in addition 
to the requirement of ratification by two thirds of the Senators. In 
the first place, it is perfectly well settled that a treaty which violates 
an express provision of the Constitution is void, just as an act of 
Congress which violates such a provision is void. As said by Mr. 
Justice Field speaking for the Supreme Court in Geofroy v. Riggs:* 

The treaty power, as expressed in the Constitution, is in terms 

unlimited except by those restraints which are found in that in- 

strument against the action of the government or of its depart- 
ments, and those arising from the nature of the government itself 
and of that of the States. It would not be contended that it ex- 

tends so far as to authorize what the Constitution forbids, or a 

change in the character of the government or in that of one of the 

States, or a cession of any portion of the territory of the latter, 

without its consent. [Italics added.]® 

In the earlier case of The Cherokee Tobacco,” the Supreme Court, 
speaking through Mr. Justice Swayne, said: 

It need hardly be said that a treaty cannot change the Constitu- 
tion or be held valid if it be in violation of that instrument. This 
results from the nature and fundamental principles of our govern- 

8. 183 U.S. 258 (1890). 
267 


9. Id. at 267. 
10. 11 Wall. 616 (U.S. 1870). 
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ment. The effect of treaties and acts of Congress, when in conflict, 

is not settled by the Constitution. But the question is not involved 

in any doubt as to its proper solution. A treaty may supersede a 

prior act of Congress, '"") and an act of Congress may supersede a 

prior treaty.0?) + 

Do you imagine for a moment that, if this government should enter 
into a treaty or series of treaties changing the basis of representation 
in Congress or abolishing the writ of habeas corpus, or the right to 
compensation upon the exercise of eminent domain, or limiting relig- 
ious liberty or freedom of speech or of the press, the Supreme Court 
would uphold the treaties against the guaranties of the Constitution? 
To ask such a question is to answer it. 


In the second place, in so far as they constitute domestic law, 
treaties are subject to Congressional action at any time; and, if the 
President and Secretary of State and two thirds of the Senate should 
foist upon the people a treaty which infringed their liberties, a propo- 
sition so remote as to be unthinkable, the Congress could nullify it at 
any time in so far as it constitutes domestic law by passing a statute 
to that effect. Of course it would require a two-thirds vote of Congress 
to override a presidential veto if the President should veto the act; 
but it is as absurd to assume that two thirds of Congress would not 
support constitutional rights as it is to assume that two thirds of the 
Senate would be willing to override them. The decisions leave no doubt 
that in so far as domestic law is concerned a subsequent act of Con- 
gress takes precedence over the provisions of a prior treaty. In the 
Head Money Cases,* the Supreme Court said: 

But a treaty may also contain provisions which confer certain 

rights upon the citizens or subjects of one of the nations residing 

in the territorial limits of the other, which partake of the nature 
of municipal law, and which are capable of enforcement as be- 
tween private parties in the courts of the country. An illustration 
of this character is found in treaties, which regulate the mutual 
rights of citizens and subjects of the contracting nations in regard 
to rights of property by descent or inheritance, when the indi- 
viduals concerned are aliens. The Constitution of the United 

States places such provisions as these in the same category as 

other laws of Congress by its declaration that “this Constitution 

and the laws made in pursuance thereof, and all treaties made or 
which shall be made under authority of the United States, shall 
be the supreme law of the land.” A treaty, then, is a law of the 

land as an act of Congress is, whenever its provisions prescribe a 

rule by which the rights of the private citizen or subject may be 

determined. And when such rights are of a nature to be enforced 


11. Court footnote: “Foster & Elam v. Neilson, 2 Peters, 314.” 

12. Court footnote: “Taylor v. Morton, 2 Curtis, 454; The Clinton Bridge, 
1 Walworth, 155.” 

18. The Cherokee Tobacco, 11 Wall. 616, 620, 621 (U.S. 1870). 
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in a court of justice, that court resorts to the treaty for a rule of 
decision for the case before it as it would to a statute. 

But even in this aspect of the case there is nothing in this law 
which makes it irrepealable or unchangeable. The Constitution 
gives it no superiority over an act of Congress in this respect, 
which may be repealed or modified by an act of a later date. Nor 
is there anything in its essential character, or in the branches of 
the government by which the treaty is made, which gives it this 
superior sanctity. 


In short, we are of opinion that, so far as a treaty made by the 
United States with any foreign nation can become the subject of 
judicial cognizance in the courts of this country, it is subject to 
such acts as Congress may pass for its enforcement, modification, 
or repeal.*® 
And in the Chinese Exclusion Case,’* the Supreme Court said: 
The treaties were of no greater legal obligation than the act of 
Congress. By the Constitution, laws made in pursuance thereof 
and treaties made under the authority of the United States are 
both declared to be the supreme law of the land, and no para- 
mount authority is given to one over the other. A treaty, it is 
true, is in its nature a contract between nations and is often 
merely promissory in its character, requiring legislation to carry 
its stipulations into effect. Such legislation will be open to future 
repeal or amendment. If the treaty operates by its own force, and 
relates to a subject within the power of Congress, it can be 
deemed in that particular only the equivalent of a legislative act, 
to be repealed or modified at the pleasure of Congress. In either 
case the last expression of the sovereign will must control."” 


Treaties, however, are not the only means of dealing with foreign 
nations. As the President as chief executive of the country goes about 
the handling of the nation’s affairs, he necessarily comes in contact 
with other nations. Treaties require time for the making and are 
generally negotiated to provide a modus vivendi over a considerable 
period of time. Situations are constantly arising, however, calling for 
immediate cooperation with foreign nations with respect to some 
matter for which treaties have not provided and these are handled by 
executive agreements. By far the greater number of these agreements 
are authorized in advance by acts of Congress, as in the case of agree- 
ments made pursuant to the reciprocal tariff acts. Others are made 
subject to subsequent approval by Congress. Some are made by the 
President under the powers conferred upon him as Commander in 
Chief of the Army and Navy, or under his power to see that the laws 
are faithfully executed or his power to receive ambassadors or other 
public ministers. All are in a very real sense subject to control by 
Congress since the money to carry out such agreements must come 

15. Id. at 598, 599. 


16. 130 U.S. 581 (1889). 
17. Id. at 600. 
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from appropriations made by Congress and certainly, as held by our 
court in the case of United States v. Capps,** they are void if they con- 
flict with the Constitution or with laws passed by Congress in the: 
exercise of its constitutional powers. 

The executive agreements made by the President in the exercise of 
the powers inherent in his office as chief executive are of tremendous 
importance; and it seems perfectly clear that Congress may not be 
allowed to interfere with them without destroying the power which 
the chief executive of the nation must have to wage war or make peace 
successfully. It was an executive agreement that declared the armis- 
tice at the end of the Spanish American War. It was through executive 
agreements that we cooperated with our allies in the war of the Boxer 
Rebellion in China, in the first and second World Wars and in the war 
in Korea. It was by executive agreements that the first and second 
World Wars were ended, the armistice negotiations set up in Korea, 
conquered territory governed, war criminals tried, the Berlin airlift 
put in operation. Powers of this sort must be exercised by the Presi- 
dent as Commander in Chief. To subject them to controi by Congress 
would be to sacrifice the unity, the celerity and the resolution which 
are essential to their effective exercise. 

In recent months proposals have been made to amend the Constitu- 
tion so as to limit the treaty making power and the power of the 
President to enter into executive agreements. The reasons advanced 
are fears that the constitutional liberties of our people may be sur- 
rendered through treaties and that the nation may be committed to 
unwise undertakings through executive agreements. I find nothing 
in the history of the country which justifies the fears; and an examina- 
tion of the proposals advanced shows that they would radically alter 
our constitutional structure, would weaken the executive and would 
so hamper the handling of our foreign affairs as to render it prac- 
tically impossible for us to exercise that leadership of the free world 
which we must exercise if our own liberties and the liberties of other 
free peoples are to be preserved. I shall not deal with all the pro- 
posals which have been advanced but merely with those which have 
become identified as the Bricker proposals, i.e., S. J. Res. 130 of the 
82nd Congress,’*® S. J. Res. 1 as introduced in the 83rd Congress”® and 
the same resolution as reported with amendments by the Senate Com- 
mittee on the Judiciary.” 


All of the resolutions referred to contained a clause providing for 


18, 204 F.2d 655 (4th Cir. 1958). 
19. S. J. REs. 130, 82nd Cong., 2nd Sess., 98 Conc. Rec. 5223 (1952). 
20. S. J. Res. 1, 83rd Cong., ist Sess., 99 Conc. Rec. 160 (1953). 
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the supremacy of the Constitution. This clause as contained in the 
resolution reported by the Senate Judiciary Committee is as follows: 

A provision of a treaty which conflicts with this Constitution 

shall not be of any force or effect.** 

This provision is merely declaratory of existing law as I have here- 
tofore shown. The only objection to it is that, if interpreted in ac- 
cordance with existing decisions, it is absolutely unnecessary. A sol- 
emn instrument like the Constitution ought not be amended to put at 
rest the groundless fears of the timid or uninformed. The only danger 
I see in it, is that the courts might interpret it as intended to limit the 
treaty making power by the Tenth Amendment so as to forbid the 
making of treaties with respect to matters which, in the absence of 
treaties, would be within the jurisdiction of the several states, a 
matter which I shall discuss hereafter in connection with the “which” 
clause. I regard this danger, however, as remote. The only real ob- 
jection is that it is ridiculous to amend the Constitution for the pur- 
pose of saying what the courts have already said that it means to 
satisfy the fears of those who are afraid they might decide differently 
in the future. If you can’t trust the President, the Senate, the Con- 
gress or the courts, who, in Heaven’s name, can you trust? 

S. J. Res. 130 and S. J. Res. 1 contained a provision outlawing inter- 
national agreements which has been dropped from the resolution re- 
ported by the Senate Judiciary Committee. As contained in S. J. Res. 
1, that provision was as follows: 

No treaty shall authorize or permit any foreign power or any 

international organization to supervise, control, or adjudicate 

rights of citizens of the United States within the United States 
enumerated in this Constitution or any other matter essentially 
within the domestic jurisdiction of the United States.** 

This provision would outlaw the control by an international organi- 
zation of the production of atomic energy as proposed by the Baruch 
plan. It would preclude agreements with our allies giving them control 
over their troops quartered in our territories. It would impair our 
power to make agreements with allies for the unification and direction 
of armed forces, since the control of our armed forces is essentially a 
matter within our jurisdiction. It would eliminate agreements for 
arbitration or juridical settlement of controversies of an international 
character to which our nationals are parties. If we are to establish 
a world order based on law, as distinguished from selfishness and 
force, arbitration and juridical process must have wider and wider 
acceptance. This amendment would have outlawed such simple arbi- 
trations as that under which citizens of this country recovered an 


22. Id. $ 1. 
23. S. J. Res. 1, supra note 20, § 1. 
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award in the “Black Tom” litigation.** It would outlaw the agree- 
ments for juridical] settlement contained in the Convention on Inter- 
national Civil Aviation. For this country to refuse to permit arbitra- 
tion or the juridical settlement by an international tribunal of a dis- 
pute over which it has jurisdiction, is not essentially different from an 
attempt by one of the states of the union to preclude adjudication in a 
federal court of a dispute of which its state courts would have juris- 
diction. Such narrow parochialism would be unworthy of this great 
country, and would definitely preclude it, in my opinion, from achiev- 
ing successful world leadership. This provision has fortunately been 
dropped from consideration. The fact that it was ever proposed shows 
the confusion of thought that has attended efforts to amend the treaty 
making power. 

S. J. Res. 130 and S. J. Res. 1 contained provisions which would 
outlaw self-executing treaties, i.e., treaties which become effective 
upon ratification by the Senate without further action by Congress. 
The resolution as reported by the Senate Judiciary Committee went 
further and added the “which” clause that would require legislation 
by the states to give validity to such a treaty as was considered in 
Missouri v. Holland, i.e., a treaty dealing with matters which in the 
absence of the treaty would be subject to the control of the states such 
as the right to own and inherit property, to carry on business, etc. 
There can be no question in the mind of any informed lawyer that this 
is what the proposed provision means. It is as follows: 

A treaty shall become effective as internal law in the United 


States only through legislation which would be valid in the ab- 
sence of treaty.”® 


Even without the “which” clause, this provision of the Bricker 
Amendment is most objectionable. It would give us the most cumber- 
some treaty making procedure in the world. It would mean that every 
treaty which would have effect as internal law, and most treaties con- 
tain provisions which would have such effect, after being negotiated 
by the President and Secretary of State and ratified by two thirds of 
the Senate, would have to be passed as laws by both houses of Congress 
and signed again by the President. It is worth noting that at the last 
session of Congress, twenty-three treaties were ratified, twelve of 
which would have been unconstitutional if the Bricker Amendment 
had been in effect. On eight of these treaties the vote was 86 for and 1 
against. Of course, the legislative branch of the government should 
have a voice in the making of treaties. It is given this voice, however, 

24. Lehigh Valley R.R. v. Germany, MIxED CLAIMS COMMISSION—UNITED 
STATES AND GERMANY, Decisions and Opinions 967 (1933), 25 Am. J. Int. Law 


147 (1931). See also, 27 Am. J. INT. LAw 345 (1933); Hupson, CASEs ON INTER- 
NATIONAL LAW 1155 (2d ed. 1936). 


- Sen. Rep. No. 412, supra note 21, § 2, amending S. J. RES. 1, supra note 
90, & 3. 
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in the provision requiring ratification by two thirds of the Senators. 
A provision requiring ratification by both houses of Congress was 
defeated in the Constitutional Convention by a vote of 8 to 1. Alex- 
ander Hamilton, in The Federalist, No. 75,7 points out the unwisdom 
of bringing the lower house of Congress into the treaty making pro- 
cess; and the reasons which he gives are just as valid today as when 
he wrote that article. I see no reason to hamper the exercise of the 
treaty making power in this way when no dangers have resulted un- 
der the present constitutional system. We are told that other nations 
require approval of treaties by their legislative bodies; but the answer 
is that they do not require double approval. We have been getting 
along safely for more than a century and a half under a system that 
requires approval by two thirds of the Senate instead of the approval 
of the majority of both houses required by some other countries. If 
our safeguard is sufficient, there is no reason to encumber the treaty 
making power by requiring theirs in addition to ours. 

The “which” clause would take us back to the evils which existed 
under the Confederation and which the Constitution was intended to 
remedy. Treaties would become effective as to matters otherwise 
within the jurisdiction of the states only through legislation which 
would be valid in the absence of treaty, which means action by state 
legislatures. In a memorandum attached to the testimony of the 
Secretary of State before the Senate Judiciary Committee the follow- 
ing statement was made with respect to such treaties: 

There are a large number of treaty provisions, many of which 
were concluded in the early days of this Government, which pre- 
vail over inconsistent State laws on subjects where, in the absence 
of treaty provisions, the authority of the Congress to legislate was 
considered nonexistent, or at least questionable. 

The number of subjects to which those provisions relate is rela- 
tively small, but each of them is important. The necessity for 
treaties on most of the subjects mentioned has long been recog- 
nized as an important factor in the development and maintenance 
of friendly relations with foreign nations. 

While not to be considered as all-inclusive, the following is a 


representative list of such subjects covered in treaties concluded 
by the United States: 

Real and personal property rights of aliens, especially in con- 
nection with the right to inherit and dispose of property and the 
proceeds thereof. 

Regulation of fisheries of international concern. 


Regulation of migratory birds and other wildlife of interna- 
tional concern. 


National treatment of aliens as to taxation. 
Exemption of consular officers of other nations from taxation. 
Rights of consular officers in the settlement of estates. 


26. THE FEDERALIST No. 75 at 159, 160 (J. C. Hamilton ed. 1888). 
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Rights of aliens to engage in trade and related activities, manu- 
facturing, and professional activities. 
Control of production and destruction of opium. 
Section 3 of the Bricker Amendment, as revised by the Senate Judi- 
ciary Committee, is a follows: 
Congress shall have power to regulate all executive and other 
agreements with any foreign power or international organization. 


All such agreements shall be subject to the limitations imposed on 
treaties by this article.’ 


The effect of this provision is twofold. Since it puts it within the 
power of Congress to forbid by general statute the making of agree- 
ments which it has not authorized in advance, the most important part 
of the executive power of the President is placed absolutely within the 
contro] of Congress. Executive agreements made by the President as 
Commander in Chief of the Army and Navy, executive agreements 
made in execution of the power to see that the laws are faithfully 
executed, executive agreements made in connection with receiving 
ambassadors and other public ministers, would all be subject to con- 
gressional control; and the unity, energy and resolution resulting from 
vesting control of foreign affairs in the head of the nation would be 
at an end. But this is not all. Executive agreements are by the amend- 
ment made subject to the limitations prescribed for treaties, 7.e., they 
would be effective as internal law only through legislation that would 
be valid in the absence of treaty. In other words, any executive agree- 
ment, even one made by the President in time of war as Commander 
in Chief of the Army with respect to cooperation with allies, control 
of conquered territory, the handling of prisoners of war or the signing 
of an armistice, would be subject to regulation by Congress. If it was 
to have effect as domestic law it would have to be ratified by legisla- 
tion. If it related to matters within the jurisdiction of the states, such 
as the exemption of foreign troops from state laws, it would have 
to be ratified by state legislatures. Surely the President in the ex- 
ercise of vital governmental power ought not be hampered and ham- 
strung by any such provision as this. In time of emergency and na- 
tional danger the President must act promptly. He must not be held 
back by fear that what he is doing may be violative of congressional 
regulations or may not be approved by Congress when the emergency 
has passed. President Jefferson’s purchase of Louisiana, President 
Roosevelt’s swapping of old warships for needed land bases, the in- 
auguration of the Berlin Air Lift—these are dramatic instances which 
we all remember of great national advantage which has resulted from 
the President’s power to act promptly in an emergency. It would be 
supreme folly to destroy or hamstring that power. 

It is argued that mistakes may be made by the President in the 


27. See note 25 supra. 
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exercise-of the power. Of course that is so. Mistakes have been made 
by Presidents, mistakes have been made by Congress and mistakes 
have been made by the courts; but no mistake that has been made by 
any of them is as great as would be the mistake of depriving the Presi- 
dent of the power to act promptly for the protection of the country 
in periods of national danger and emergency when prompt action by 
a President conscious of his responsibility may mean the difference 
between national safety and disaster. Proponents of the amendment 
refer to agreements made at Yalta and Potsdam. I haven’t the time 
to discuss the wisdom or unwisdom of those agreements, made at a 
time when we were engaged in a life and death struggle, and when 
there was danger that Russia, who had been fighting as our ally, might 
leave us and side with Japan; but surely it would not be wise to take 
from the President the power to enter into executive agreements with 
allies when we are in the midst of war and the future of the country 
depends upon how we get along with our allies. It is well to remember 
here the aphorism attributed to Napoleon, “‘Wars have been won by 
good generals; wars have been won by bad generals; but no war ever 
yet was won by a debating society.”’ I do not mean that Congress is 
a debating society. I do mean that all numerous bodies, composed of 
representatives of different sections and divergent interests, lack the 
unity and centralized responsibility necessary for carrying on a war 
or acting with the dispatch necessary for the meeting of national 
emergencies. It was for this reason that the framers of the Constitu- 
tion centered all executive power in a single man. 

I have not the time to discuss in detail the various amendments 
which have been offered in the course of the Senate debate. The one 
requiring a roll call vote on the adoption of treaties is harmless; but 
there seems no reason to amend the Constitution to take care of a 
matter that could be handled by a Senate rule. The amendment to the 
effect that “. . . no treaty made after the establishment of the Con- 
stitution shall be the supreme law of the land unless entered into 
pursuant to the Constitution,’”’ seems to me to be merely declaratory 
of existing law and unwise for that reason, as it might introduce con- 
fusion into a realm of the law that now seems well settled. An amend- 
ment to the effect that executory agreements should not be given effect 
as internal law until supported by an act of Congress might have the 
effect in a national emergency of dangerously limiting the powers of 
the President as Commander in Chief of the Army and Navy. The 
experience of General Washington and President Lincoln with con- 
gressional interference with the conduct of war is sufficient proof of 
the wisdom of leaving the President’s power as Commander in Chief 
absolutely unfettered. 


Let me say again, in conclusion, that in my judgment no tampering 
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with the treaty making power under the Constitution or with the 
power of the executive to handle our foreign affairs is needed for the 
preservation of constitutional rights or for any other purpose. It 
will impair the efficiency of the government at a point where its ef- 
ficiency is most needed at this time in our contest with communism, 
that is, in the handling of foreign affairs and the leadership of the 
free nations. This would be a calamity beyond the power of language 
to describe. It is true in the life of nations as it is in the life of the 
jungle that only the fit survive, and, if democracy is to survive in the 
world contest with communism, democracy must be efficient. We can- 
not afford to sacrifice that efficiency anywhere, least of all in the realm 
of our capacity to make war effectively and cooperate with foreign 
nations in preserving world peace. 

We must not forget that in our lifetime the character of the world 
in which we are living has completely changed. Improvements in tran- 
sportation and communication have made it into one great community. 
Any part of it can be reached from any other part in a few hours’ 
time. Communication is a matter of seconds. A war starting any- 
where can involve the entire world community. There is no longer any 
safety in isolation. The only hope of safety lies in cooperation with 
other nations and, if we are to avoid a super government, this coopera- 
tion must be exercised through treaties and executive agreements. 
Furthermore it is our country which must take the lead in this co- 
operation. The civilization of Europe was almost wiped out as a result 
of the last World War and the free countries of Europe in their at- 
tempt to re-establish their civilization look to us for leadership and as- 
sistance. All over the world economic and sociological change is under 
way and the underprivileged peoples everywhere are looking either to 
us or to Russia for guidance. There has been a greater shift of world 
power in the last few years than has occurred since the fall of Rome, 
and out of the chaos arises the sinister figure of Soviet Russia plotting 
and planning world domination and plunder. If human freedom is to 
be preserved, our country must form an effective alliance of the free 
nations; and it is idle to talk of her doing this if the government is 
to be shackled in handling foreign affairs through amendments of the 
Constitution which would render more difficult the making of treaties 
and would hamper the executive in dealing with the allies that we 
must have in opposing Russian aggression. 

Those who advocate the amendments are afraid of the world forces 
whirling around us; but it should be clear to all thinking men that 
we must direct these forces or be wrecked by them. There is no safety 
in retreat into isolationism. We tried that at the time of the first and 
second World Wars, at the time when we refused to join the League 
of Nations and the World Court, at the time when we passed the Neu- 
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trality Acts. It did not work then and it will not work now. Because 
we can be destroyed by world forces, we must grapple with them and 
we must do this when it can be done effectively. So far we have been 
going ahead manfully with that task. That is the meaning of Dumbar- 
ton Oaks and San Francisco, of our adhering to the International 
Court of Justice and setting up the International Military Tribunal 
at Niirnberg. It is the explanation of the great foreign policy which 
President Eisenhower has so eloquently championed before our people 
and before the nations of the world. 

Some of the advocates of the amendments say that they are afraid 
that under our Constitution we may join in setting up a super govern- 
ment for the world. The truth is that it is only through cooperative 
effort on the part of the free nations, which involves the use of the 
treaty making power as we are exercising it, that the setting up of 
a super government can be avoided. It is unthinkable that the chaotic 
conditions now existing in world affairs should long continue. Some- 
how or other, unity and order in human affairs must be attained, 
either on the basis of reason as we are seeking to attain it, or on the 
basis of force, as Russia is seeking to attain it. If Russia is stopped, 
it is we who must stop her; and we cannot do this by ourselves. We 
can do it only through organizing an alliance of the free nations, and 
we cannot organize or maintain such an alliance if we shackle the 
executive head of the country in the handling of foreign affairs. God 
forbid we should make that mistake. 

May I close by saying that in my thinking the real issue in this pro- 
posal to amend the treaty making power is whether we propose to 
take counsel of foolish fears and retreat into isolationism or whether 
we propose to accept courageously the leadership of the nations of the 
free world which has devolved upon us. Make no mistake about it, that 
is the issue; and I do not see how we can decline the challenge of 
that leadership. The blessed Savior has told us that “For unto whom- 
soever much is given, of him shall be much required. . . .”** We have 
come out of the greatest war of history with our strength unimpaired 
and with wealth such as no other nation has ever possessed. Think you 
they were given us for our own selfish use and enjoyment? It were 
shameful to think so. They were given us in the providéehce of Al- 
mighty God that we might lead the other free nations of the world in 
preserving God’s greatest gift to man, the gift of human freedom. Let 
us do nothing which will impair our ability to exercise that leadership. 

The arguments of those who favor the amendments are grounded 
in fear ; but the foundations of this Republic have been based not upon 
fear but upon faith and courage. Under the present provisions of our 


28. LUKE 12: 48 (King James ed.). 
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Constitution we have grown to greatness. Now that we are great, 
there is no reason to think that we can no longer trust in them, The 
President and the Senate have not betrayed us in dealing with foreign 
nations in the past. There is no reason to think that they will betray 
us in the future. 
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EVANSTON, ILL., May 4, 1955. 
Hon. Estes KEFAUVER, 


United States Senate, Washington, D. C. 


DEAR SENATOR KEFAUVER: I am writing to express my opposition to the 
present version of the Bricker amendment. This present version is just as 
dangerous and unnecessary as the one that was defeated last year. Section 1 
purports to restate the existing law and is therefore unnecessary. Its redun- 
dancy, however, creates a danger that the Supreme Court might give it some 
other meaning than merely a restatement of existing law. It should be made 
very clear in the hearings that this section is not being used to introduce the 
notion of the “which” clause indirectly. 

Section 2 remains the most dangerous section and has the same effect as the 
version of last year known as the “which” clause. In the present state of world 
affairs it seems incredible that it should be seriously proposed to turn back 
to the procedures prevailing under the Articles of Confederation. The only 
purpose of requiring State action on the treaties would be to make the nego- 
tiation and enforcement of necessary and desirable international agreements 
extremely difficult, if not impossible. The other aspect of section 2 which 
requires action by the Senate and House, in addition to the approval of the 
Senate in the first instance, is needlessly cumbersome and could only impede 
the hegotiation and enforcement of many agreements that have traditionally 
been self-executing. Section 3, of course, does not belong properly in a consti- 
tutional amendment since the Senate itself could adopt this procedure by rule. 

I regret that my present commitments make it impossible for me to appear 
in person in opposition to this legislation. I am attaching to this letter, however, 
a copy of an article which appeared last year in the American Bar Association 
Journal in opposition to last year’s proposed amendment. Senator Douglas, of 
Illinois, introduced this article in the Congressional Record of April 14, 1954, 
at page A2825. I am also enclosing an article of mine which appeared in the 
Notre Dame Lawyer for August 1954, as an answer to Senator Bricker and Mr. 
Webb in that same issue. I do not know whether Senator Bricker has introduced 
his article into the Record. As far as I know, mine has not been so introduced. 
Consequently, if you should wish to introduce this article into the record of the 
hearings as a statement of my views in opposition, I would be pleased to have 
you do so. While the article deals with last year’s version of the amendment, 
I believe it is still applicable since the basic issues are essentially the same. 

I am writing this letter in my personal capacity as a lawyer and citizen, 
rather than as a professor of law at Northwestern University. I also wish to 
make it clear that I am not speaking in my current capacity as chairman of 
the section of international and comparative law of the American Bar Associa- 
tion. That association, as you know, favors the amendment. 

Sincerely yours, 
BRUNSON MACCHESNEY. 





The Treaty Power and the Constitution: 


The Case Against Amendment 


by Brunson MacChesney, Professor of Law, Northwestern University, with the co-operation of Myres Mc- 
Dougal, Yale University; Robert E. Mathews, Ohio State University; Covey T. Oliver, University of Cali- 
fornia; and F. D. G. Ribble, University of Virginia. 


® Professor MacChesney, joined by four other professors of law—Myres McDougal, 
of Yale, Robert E. Mathews, of Ohio State, Covey T. Oliver, of the University of Cali- 
fornia, and F. D. G. Ribble, of the University of Virginia, argue that the proposal to 


amend the Constitution to change the treaty-making power of the President, is both 


unnecessary and dangerous 


Readers of the Journal are aware of the fact that the 


so-called Bricker Amendment, Senate Joint Resolution No. 1, has aroused one of the 
greatest debates on the Constitution since 1788. In another article, which begins at 
poge 207, Vermont Hatch of the New York Bar, George A. Finch, of the District of 
Columbia Bar, and Frank B. Ober, of the Maryland Bar, answer Mr. MacChesney 


and his colleagues. 


® The proposed constitutional 
amendment, usually called the Brick 
er Amendment, would restrict the 
treaty-making power of the United 
States and the power of the President 
to make executive and other agree 
ments with foreign nations. It thus 
presents a constitutional issue which 
may seriously affect the power of the 
United States Government to speak 
for the nation in international affairs 
and our ability as a people to safe- 
guard our interests in a troubled 
world. The decision on so grave an 
issue is not one to be reached blindly 
or under stress of emotion. It calls 
for that high standard of reasoned 
debate and informed judgment 
which characterized the creation of 
our Constitution when our nation 
was born. It is in that spirit that this 
memorandum will seek to consider 
the arguments for and against the 
adoption of the proposed amend 
ment 

Under of Senate Joint 
Resolution 1, it was reported favor 


the title 


ably 


724 


out of the Senate Judiciary 


Committee on June 4, 1953, by a 
vote of nine to five, the Chairman ol 
the Senate Foreign Relations Com 
mittee being one of the dissenters. It 
contains five sections, of which only 
the first three are relevant here, since 
the last two sections merely set forth 
the process by which the amendment 
is to be ratified and the power grant 
ed to Congress to implement it. The 
text actually adopted is essentially 
Bar pre 
posal rather than the language of the 
resolutions Senator Bricker original 
ly introduced. While the American 
Bar officially 
acted on the exact text, its House of 
Delegates has approved essentially 
similar language and may be said, 
therefore, to favor 


the American Assuciation 


Association has not 


the amendment. 
That Association's Section of Inter 
national and Comparative Law has, 
however, opposed the Bricker pro- 
posal, and reafhrmed its position as a 
Section at the Annual Meeting of the 
American Bar Association last Au- 
gust 


Several state bar associations have 


agreed with the House of Delegates 


-On the other hand, The Association 


of the Bar of the City of New York, 
the Federal Bar Association and the 
Committee on Amendments to the 
Federal Constitution of the New 
York State Bar Association have ex 
pressed opposition. The lawyers of 
the country are thus divided on this 
important question. 

The language of the proposed 
amendment, omitting the 
menting clauses, is as follows: 


imple 


Section 1. A provision of a treaty 
which conilicts with this Constitution 
shall not be of any force or effect 

Section 2. A treaty shall become ef 
fective as internal law in the United 
States only throtigh legislation which 
would be valid in the absence of treaty 

Section 3. Congress shall have pow 
er to regulate all executive and other 
agreements with any foreign power or 
international organization. All such 
agreements shall be subject to the 
limitations imposed on treaties by this 
article 


This proposal has been so fre 
quently discussed as if it contained 
only the first section—as if 
objective were the alleged preserva 
tion of the Constitution and the Bill 
of Rights—that it becomes of particu 


its sole 


This statement wos prepared in its originol 
form by these five persons as a memorandum for 
the guidance of the representotive of the Associa 
tion of law Schools on the U. S$ 
National Commission fer UNESCO. It hos been 
subsequently revised by Mr. MacChesney in con 
sulfation with the others ond 


opinion 


American 


$s now published 
ax their join 
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lar importance to understand it in 
its entirety. Any proposal to amend 
the Constitution of the United 
States surely merits the most thor- 
ough deliberation. Since the United 
States, as the leader of the free 
world, must be able to deal quickly 
and effectively in matters of war and 
peace and foreign trade, proposals 
to limit the methods of making and 
enforcing international agreements 
deserve unusually careful considera- 
Moreover, inasmuch as the 
present Constitution has worked re- 
markably well in this area, under 
changing conditions, for more than 
a century and a half, a_ heavy 
burden of proof rests on the propo- 
nents of constitutional change. For 
reasons more fully developed here- 
after, the authors of this memoran- 
dum believe the burden has not been 
met and that the proposed amend- 
ment is both unnecessary and dan- 
gerous. 


tion. 


Before going into our own dis- 
cussion of these proposals, it might 
be helpful to indicate the status of 
the proposed amendment as of the 
time of writing (December, 1953). 
Congress adjourned its 1953 session 
without acting upon it. Prior to 
adjournment, on July 22, 1953, Sen- 
ator Knowland, the Acting Majority 
Leader, introduced a substantially 
different amendment as a_ substi- 
tute for it. The same day President 
Eisenhower announced his support 
of the Knowland Amendment and 
stated that he was “unalterably op- 
posed” to the Bricker Amendment. 
In the Judiciary Committee hear- 
ings previously held, the Secretary of 
State, the Attorney General, and 
other officials of the Eisenhower Ad- 
ministration had expressed their op- 
position to the Bricker proposals just 
as had the previous administration. 

A word here as to the Knowland 
proposal is not out of place. Para- 
phrased, the most important provi- 
sions are (1) that any treaty or other 
agreement in conflict with the Con- 
stitution shall be of no effect, and 
(2) that, in case the Senate so pro- 
vides in its consent to ratification, a 
treaty can only become operative as 


internal law by the enactment of 
appropriate legislation by Congress." 
While it may be correctly suggested 
that this no more than restates the 
present situation and is therefore un 
necessary, it is our opinion that its 
adoption could introduce harmful 
uncertainties into the process of 
agreement-making. Its language con- 
tains ambiguities, and since it has 
not as yet been the subject of a com- 
mittee hearing, there has been no 
development of the intent of the 
drafters. Moreover, if its first section 
can be cunstrued to incorporate the 
idea now found in the “which clause” 
in Section 2 of Senator Bricker’s pro- 
posal, all the dangers that will be 
pointed out as latent in that clause 
would be present here as well. Fur- 
ther, it shares with the Bricker pro- 
posal the grave disadvantage of 


creating doubts in other nations as 


to our power and intent in the mak- 
ing of treaties and other agreements. 

It is now our purpose to set out 
with necessary brevity the principal 
contentions of the proponents of the 
Bricker Amendment, the answers of 
those who oppose it, together with a 
brief enumeration of the dangers 
which, in our view, would result from 
its adoption. The effects of the 
amendment as a whole will be as- 
sessed. We shall discuss subsequently 
the specific issues relating to each 
section and then state our conclu 
sions 

1. 
THE Proposrp AMENDMENT 
AS A WHOLE 

It is not inaccurate to say that 
opposition to the adoption of the 
Genocide Convention and the draft 
Covenant on Human Rights was a 
principal source of support for the 
present proposal. Proponents of the 
Bricker Amendment purported to 
see in these proposed treaties viola- 
tions of constitutional rights and 
invasions of the rights of the states 
through the use of an unlimited 
treaty power. The present adminis- 
tration has stated it will not seek to 
adopt either of these treaties, and the 
Covenant on Human Rights has 
not even been completed in the 
United Nations. 
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The continued advocacy of the 
present amendment rests, we believe, 
on three basic attitudes. The first is 
that none of the three great branches 
ol government can be trusted to ob 
serve the spirit of the Constitution, 
and that specific curbs must therefore 
be written into that document in 
order to prevent abuse. The second 
is that the increasing need for inter 
national agreement on matters which 
could in the past have been left to 
the states should not be permitted to 
change the existing division of fed- 
eral and state powers in domestic 
affairs, but, on the contrary, that the 
national supremacy in treaty mat- 
ters, expressly provided for by the 
framers of our Constitution, should 
be abandoned in favor of the general 
concept of state participation in 
treaty making which was one of the 
fatal weaknesses of the Articles of 
Confederation. The third is that the 
existing power of the executive in 
foreign affairs should be curbed and 
complete control over agreements 
with other nations should be vested 
in Congress. 

The opponents of the amendment 
believe that these three basic atti 
tudes are unwise and unwarranted. 
With respect to the first attitude, it 
is axiomatic that in the process of 
government we must trust somebody 
There seems no reason to suppose 
that we may not trust any of our 
three branthes of government; in 
deed, if we could not, it would be 
but a futile gesture to put our faith 
in a Constitution however carefully 
worded. The Senate has been tradi 


1. It also attempts to restate the judicial power 
of the United States, and provides for a roll 
call vote on treaties. The text of the Knowlond 
Amendment, omitting the implementary clause, is 
as follows 

Section |. A provision of a treaty or other 
international agreement which conflicts with the 

Constitution shall not be of any force or effect 

The judicial power of the United States shall 

extend to all coses, in law or equity, 

it is clowmed that the 
amendment is present 

Section 2. When the Senate consents to the 
ratification of a treaty the vote shall be deter 
mined by yeas ond nays, and the names of the 

Persons voting for and against sholl be entered 

on the Journal of the Senote 

Section 3. When the Senate so provides in its 
consent to ratification, a treaty shall become 
effective as internal law in the United States only 
through the enactment of appropricte legisio 
tion by the Congress. 


in which 
conflict described in this 
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tionally cautious and conservative in 
giving its approval to treaties; there 
appears no reason to fear that it will 
cease to afford adequate protection 
in the future. The fact that the 


Senate and the President together. 


have never approved a treaty subse- 
quently held unconstitutional should 
be cause for confidence in both 
the executive and the legislative 
branches of the government. The 
further safeguard inherent in the 
ability of the whole Congress to con- 
trol the effect of international agree- 
ments through the powers of appro- 
priation, implementation and super- 
session internally of undesired pro- 
visions of such agreements will be 
discussed below. Finally, there ap- 
pears not the slightest reason to 
suppose that the courts will abdicate 
their traditional function of deter- 
mining whether any fundamental 
constitutional guarantees have been 
violated by any type of international 
agreement. 

So far as the second attitude is 
concerned, the amendment is in fact 
a drastic proposal that would erase 
the basic principle of national su 
premacy in international affairs in a 
federal form of government, a prin- 
ciple that was considered crucial by 
the framers of our Constitution, and 
is even more clearly so today. If this 
attitude should prevail, the nation’s 
power to represent effectively Ameri 
can interests in international matters 
would be dangerously crippled and 
its practical ability to function would 
be seriously hampered 

Thirdly, the proposal to curb the 
executive and enhance the power of 
Congress is an extreme attempt to 
change the principle of separation of 
powers as it was envisaged by the 
framers of our Constitution. This 
proposal would deprive the nation 
of a traditional method of agree- 
ment-making that provides the speed 
and occasional secrecy required in 
emergencies. In the light of the im- 
potence in foreign policy of nations 
such as France in which the legisla- 
ture is, as a practical matter, supreme 
in foreign affairs, it would be the 
height of folly so to provide in the 


Constitution of the leader of the 
free world. 
il. 
THe Propostp AMENDMENT, 
SECTION BY SECTION 

Section 1—Issues and Arguments 

Section | of the proposed amend- 
ment reads as follows: 

A provision of a treaty which con- 
flicts with this Constitution shall not 
be of any force or effect. 

The principal issue presented by 
Section | of the proposed amend- 
ment is whether existing doctrine of 
the United States Supreme Court, 
that a treaty may not override funda- 
mental constitutional guarantees, is 
a sufficient safeguard or whether it 
is desirable to state this doctrine 
explicitly as an amendment to the 
Constitution. 

Arguments for and against Section 1. 

The main argument advanced for 
this section by the proponents of the 
amendment is that under presently 
existing law, treaties can override 
the provisions of the Federal Con- 
stitution. More specifically, this con- 
tention takes two principal forms: 

1. The first of these rests on the 
wording of the First Amendment: 
“Congress shall make no law respect- 
ing an establishment of religion”, or 
abridging such other liberties as 
freedom of speech and of the press. 
The argument runs as follows: Since 
the restriction applies only to “Con- 
gress” (a term that comprises both 
Houses together), and since at pres- 
ent by the language of Article II of 
the Constitution the treaty power is 
vested in the President and the Sen- 
ate alone (rather than in the Presi- 
dent and the whole Congress), there- 
fore the First Amendment does not 
serve to restrict the treaty power. 

This contention is believed to be 
erroneous and completely untenable. 
So narrow a construction would ex- 
cept from the operation of the First 
Amendment many activities of the 
Federal Government which the 
courts have frequently recognized to 
be subject to it, such as the acts of 
the President, of territorial legisla- 
tures, of the federal courts and of 
one branch of the Congress.? Fur 
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thermore, just as the due process 
clause of the Fourteenth Amendment 
restricts all functions of a state gov 
ernment, so the similar clause in the 
Fifth Amendment restricts all func 
tions of the Federal Government. 
one of which is the making ol 
treaties.s The Fifth Amendment in 
our opinion clearly covers the point, 
but if it does not, the sensible rem 
edy would be to change the language 
ol the First Amendment and not to 
cripple the weaty power to accom- 
plish the stated purpose of the pro 
ponents. Furthermore, even were 
this not so under the First and Fifth 
Amendments, the Congress itself has 
unquestioned power to protect our 
citizens against any infringement ol 
their constitutional rights by a treaty 
or executive agreement, as it always 
can supersede the internal conse 
quences of any agreement by a late: 
enactment.* It has always been held 
that an act of Congress is superior 
to a prior treaty (and, of course 
supersedes an executive agreement® 
also). Thus, under existing constitu 
tional provisions, Congress can al 
ways give internal protection, even 
though the agreement remains bind 
ing internationally, and_ therefore 
this remedy must be used sparingly. 
Nonetheless, this is a sufficient safe 
guard against any possible improvi- 
dent agreements and makes it clear 
that the adoption of Section | of the 
proposed amendment is unnecessary 
for this purpose. 

2. The second form of contention 
is that the statement in Article VI 


2. Rumely v 
$43 (1953). 

3. See Edgerton, J, in a dissent on other 
grounds, who stoted in Joint Anti-Fascist Refugee 
Committee v. Clork, 177 F. 2d 79 (1949), at page 
87, “Read literally, the First Amendment of the 
Constitution forbids only Congress to abridge 
these freedoms. But os the due process clouse of 
the Fourteenth Amendment extends the prohibition 
te all state action, the due process clovse of 
the Fifth must extend it to oll federal action 

4. Moser v. United States, 341 U. S. 41, 71 S 
Ct. 553 (1951), is one of the 
that effect 

5. In fact, there is reason to believe thot on 
executive agreement musi be consistent with 
prior acts of Congress. See United Stofes v. Guy 
W. Capps, Inc., 204 F. 2d 655 (4th Cir. 1953) 
oppeal pending. See also Sutherland, “The Bricker 
Amendment, Executive Agreements, and imported 
Potatoes . 67 Horv. |. Rev. 28! (1953) 


U.S. MSU. S 4, 73S. Ce 
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(the “Supremacy Clause’) of the Con- 
stitution that “This Constitution and 
the Laws of the United States which 
shall be made in Pursuance thereof 
and all treaties made under Author- 
ity of the United States, shall be the 
supreme Law of the Land” (italics 
added), implies that, though statutes 
must be enacted pursuant to the Con- 
stitution, treaties need not be, but 
may prevail over it. 

This textual argument is believed 
to be utterly without substance on 
the basis of all historic records and 
Supreme Court decisions. It is well 
known that the reason for the differ- 
ence in the emphasized language was 
to include treaties made prior to 
adoption of the Constitution by the 
authority of the United States under 
the superseded Articles of Confedera- 
tion. The Supreme Court has repeat- 
edly stated, either expressly or by 
implication, that treaties are subject 
to the Constitution. Thus: 

It would not be contended that [the 
treaty power] extends® so far as to 


authorize what the Constitution for- 
bids. ... 


It need hardly be said that a treaty 
cannot change the Constitution or 
be held valid if it be in violation of 
that instrument.? 

Mr. Justice Holmes expressly de- 
nied any intent to imply that there 
were no constitutional limitations 
upon the treaty power in an opinion 
in a famous case often cited by the 
proponents as supporting their argu- 
ment: 


We do not mean to imply that there 
are no qualifications to the treaty- 
making power; but they must be as- 
certained in a different way . The 
treaty in question does not contravene 
any prohibitory words to be found in 
the Constitution.® 
Nor is the judiciary the only 

branch of government to have taken 
the position that treaties can not 
override fundamental constitutional 
rights. Responsible members of the 
executive branch have repeatedly 
taken the same attitude. The posi- 
tions of Secretaries of State Marcy 
and Blaine are representative.® 

Conclusion as to Section 1. 
The foregoing arguments and au- 

thorities make clear, we believe, that 


the proposed Section | is merely an 
attempted restatement of the exist- 
ing doctrine of constitutional law 
and that it is therefore unnecessary. 
There is no more need to include 
this doctrine in the Constitution’? 
than there would be the doctrine of 
Marbury v. Madison. Furthermore, 
there is always danger, as lawyers 
raised in a common law system are 
particularly aware, of attempting to 
codify the meaning of existing judi- 
cial decisions. The Supreme Court in 
construing the proposed amendment 
might find that some different mean- 
ing was intended and thus either add 
to or subtract from the existing law. 
There might be, for example, the 
possibility, although we believe it 
improbable, that the language of 
Section | could be construed as in- 
corporating the idea contained in the 
“which clause” of Section 2. In such 
an event, Section | would be danger- 
ous for the same reasons that will 
be noted shortly in the discussion of 
Section 2. If, as Senator Bricker ap- 
pears to contend, this section is in- 
tended to be retroactive, the possi- 
bilities of ambiguity and confusion 
are further compounded. For all 
these reasons it is our opinion that 
the proposed section is both unneces- 
sary and possibly harmful. 

Section 2—Issues and Arguments 

Section 2 of the proposed amend- 
ment reads as follows: 


A treaty shall become effective as 
internal law in the United States only 
through legislation which would be 
valid in the absence of treaty. [Italics 
added.} 

Section 2 raises two distinct issues 
that will be discussed separately. The 
first, presented by the language of 
the Section up to the word “which”, 
concerns the necessity for congres- 
sional legislation prior to treaties 
having any internal effect. Literally, 
“legislation” may include state legis- 
lation, although congressional legis- 
lation seems clearly to have been 
intended. This ambiguity is an addi- 
tional difficulty with this aspect of 
the section. The second issue, raised 
by the wording of the “which” clause, 
is whether congressional power to 
implement treaties should be re- 
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stricted to its delegated powers apart 
from the treaty power. 

A. The Internal Effect of Treaties 

The first issue raised by Section 2 
(up to the “which” clause) is whether 
the Constitution should be amended 
to require enabling legislation by 
Congress before any treaty can be- 
come effective as internal law within 
the United States, or, as indicated 
above, possibly legislation by the 
states. Phrased differently, the ques- 
tion is whether the present operation 
of the supremacy clause in making 
certain treaties immediately effective, 
without the necessity for enabling 
legislation, should be changed by 
the amendment. 

Arguments For and Against 

To comprehend the arguments for 
and against this part of the proposal, 
it is necessary to understand how the 
supremacy clause (Article VI) oper 
ates at the present time. As inter 
preted by the United States Supreme 
Court, that clause makes treaties, 
once they are ratified with the ap- 
proval of the Senate and are opera- 
tive internationally, immediately en- 
forceable in state and federal courts 
if their terms show such intent. In 
such case the treaty is said to be 
“self-executing”. If immediate effec- 
tiveness was not so intended, then 
congressional implementing legisla 
tion is necessary before the courts 
will enforce the treaty. The Supreme 
Court ultimately decides which con 
sequence was intended on the basis 
of the language used in the treaty. 

The proponents of the amend- 
ment contend that no international 
agreement should be self-executing 
within the United States for several 
reasons. 

1. They claim that the present 
system is undesirable because state 
and federal legislation may be over- 
ridden through this “self-executing” 


6. Geofroy v. Riggs, 133 U. S. 258 (1890), at 267 

7. The Cherokee Tobacco, 11 Well. 616 (1870), 
ot 620-21. 

8. Missouri v 
at 433 

9. V Moore, iInternotional Low Digest, 
167 and 169 (1906) 

10. Cowles, Treaties ond Constitutional Low 
(1941), reached a similar conclusion in a coreful 
study made prior to the present controversy 


Holland, 252 U. S. 416 (1920), 


poges 
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feature of our constitutional system. 

There are several answers to this 
contention. In the first place, when- 
ever immediate effectiveness would 
be undesirable, it can be easily pre- 


vented. Any agreement may, by its 


very terms, be made “non-self-execut- 
ing’. Adequate protection is afforded 
under present constitutional provi- 
sions through the terms of the agree- 
ment itself or by the terms of its 
ratification. The Senate can, as a 
condition of approval of ratification, 
require that treaties should not be 
immediately operative, and can at- 
tach whatever other protective provi- 
sions it may think necessary. Also, 
the Congress as a whole possesses 
power to refuse financial appropria- 
tion or enabling legislation to imple- 
ment any international agreement of 
which it disapproves. Moreover, it 
may always, at any later date, modify 
or override the internal effects of 
such provisions of these agreements 
as it finds undesirable. 


In the second place, the self-execut- 
ing feature is often desirable. Many 
agreements (notably those made to 
secure rights for our individual citi- 
zens and corporations abroad in ex- 
change for granting reciprocal rights 
to foreign nationals and corporations 
within the United States) lose a large 
part of their effectiveness if not oper- 
ative internally with reasonable 
promptness; hence, it is unwise to 
provide by constitutional amend- 
ment that no treaty or executive 
agreement may be immediately effec- 
tive. The inflexibility of a constitu- 
tional requirement of enabling legis- 
lation in every case would lead to 
endless delay even with respect to 
the most typical and noncontrover- 
sial provisions of commercial treaties. 


2. The proponents make the fur- 
ther claim that unless their proposal 
is adopted the United States will not 
be on equal bargaining terms with 
other countries. 


This contention involves a funda- 
mental misconception of our own 
procedure as well as a misleading 
comparison with other governmental 


systems. Since, for reasons already 
indicated, any treaty can be made 
non-self-executing, this alleged dis- 
parity can be easily prevented when- 
ever desirable by a provision post- 
poning the internal cflectiveness until 
the other signatories have legislated 
(such a provision is frequently found 
in treaties) or the President can post- 
pone his proclamation to achieve the 
same effect. Furthermore, the two- 
thirds vote of the Senate required 
prior to ratification of treaties in the 
United States is just as much a legis- 
lative act as is the subsequent imple- 
mentation of treaties by a majority 
of parliament, a requirement in some 
other major countries such as Great 
Britain. Inasmuch as the executive 
and the majgrity of the legislature 
are normally controlled by the same 
party in a parliamentary system of 
government, implementing legisla- 
tion in such countries is usually ob- 
tained at the same time as ratifica- 
tion and is generally easier to obtain 
than the approval of ratification by 
the Senate alone under our system. 
Moreover, in some other countries, 
such as France, Belgium and Hol- 
land, some treaties are immediately 
enforceable as national law without 
any implementing legislation.! Con- 
sequently, this argument is funda- 
mentally misconceived in that in 
reality the proposed amendment 
would make our procedure the most 
cumbersome in the world. Not only 
would the present approval by two 
thirds of the Senate be needed, but 
there would be the additional re- 
quirement of subsequent action by a 
majority vote of both houses before 
internal effectiveness could be 
achieved. Thus, under Senator Brick- 
er’s proposal, the Senate by different 
majorities would have to pass twice 
on the same treaty. Furthermore, the 
House of Representatives would be 
directly associated as a constitutional 
requirement for the first time in the 
process of initially making a treaty 
effective. Such a participation by the 
House was considered and rejected 
by the framers of our Constitution 


‘as unwise. 


3. The proponents, faced with the 
argument that the amendment would 
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make our treaty-process extremely 
cumbersome, argue that the amend- 
ment does not change our treaty 
method in its international aspects 
‘They claim that only our own inter 
nal procedures will be changed by 
their proposal. 

This argument is essentially a 
formal one and fails to meet the 
objections based on the practical 
effects of the proposed requirement 
on the ability of our government to 
conclude expeditiously necessary and 
desirable agreements. There would 
be, of course, some agreements which 
would have no internal effects and so 
the additional requirement would 
not apply. There would be many 
others, such as the typical commer- 
cial treaties, which would clearly 
have internal effect and which have 
usually been “self-executing”. This 
class of treaty is important chiefly 
because of its internal effectiveness. 
These treaties would now be sub- 
jected to needless delay. Finally, 
there would be numerous agreements 
which on the surface would seem to 
have only external effect but which 
might have unintended internal ef- 
fects. Because of this uncertainty, the 
executive would as a practical matter 
be forced to follow the more rigorous 
and time-consuming procedure. 
Thus, for example, an agreement 
with a foreign ally to embargo cer- 
tain materials might have repercus- 
sions on domestic contracts. The 
uncertainty thus created among rep- 
resentatives of foreign governments 
as to our ability to perform the pro- 
posed agreement would not only 
hamper negotiations but would be 
an additional factor tending to make 
the proposed requirement the nor- 
mal procedure in most cases. For 
these reasons, it would seem apparent 
that the proposal would make much 
more difficult the adoption of many 
typical and desirable agreements. 

Conclusion 
as to Self-Executing Treaties 

It is then our view that this part 

of Section 2 of the proposed amend- 


11. See Prevss, “On Amending the Treaty 
Making Power: A Comporative Study of the 
Problem of Self-Executing Treoties’’, 51 Mich. L 
Rev. 1117 (1953). 
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ment is both unnecessary and unde- 
sirable. It is unnecessary because 
existing procedures can bring about 
the proposed result whenever it is 
appropriate in any particular agree- 
ment. It is undesirable because it is 
often in our interest that agreements 
should become effective immediately 
without further legislation. The pro- 
posal to require approval by the 
House of Representatives in every 
case was considered and rejected 
overwhelmingly by the framers of 
our Constitution. In fact, the fram- 
ers inserted the supremacy clause in 
the Constitution so that there would 
be no doubt that treaties would 
supersede inconsistent state law. This 
was a result of their practical expe- 
rience with state recalcitrance under 
the Articles of Confederation. If, as 
suggested above, “legislation” may 
include state legislation as well as 
congressional legislation, not only 
would this create further difficulties 
of interpretation but it would add 
even further to the unworkability of 
the suggested procedure. It is unde- 
sirable also because it would make 
our agreement-making process the 
most cumbersome in the world, rath 
er than equate it with those of other 
countries, as alleged by the propo- 
nents. It would mean in practice that 
after the President had negotiated a 
treaty and ratification had been ap- 
proved by two thirds of the Senators 
present, it would have to go back 
again in most cases for approval by a 
majority of the House and the Senate 
before it could have effect as internal 
law. This would needlessly compli- 
cate and delay the agreement-making 
process at a time when world condi- 
tions require speed and certainty. 

B. State Participation Proposal 

The second issue presented by 
Section 2 concerns what has come to 
be referred to as the “which clause”. 
It is whether the Constitution should 
be amended so as to limit Congress’ 
power to implement treaties to those 
delegated powers which Congress 
possesses in the absence of a treaty. 

The basic argument of the propo- 
nents is that the “which clause” is 
necessary to preserve our federal 
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form of government. This contention 
is advanced in different aspects. 

1. The first is that all powers other 
than the treaty power are delegated 
and that the existing treaty power 
therefore is inconsistent with a fed 
eral-state division of power. 

The difficulty with this argument 
is that it misconceives the nature of 
a federal form of government so far 
as international affairs are concerned. 
It is a corollary of the federal charac- 
ter of our government that Congress 
possesses only those powers in the 
field of domestic affairs which are 
delegated to it by the Constitution, 
all other such powers being reserved 
to the states or to the people. It has 
also been recognized, however, as a 
consequence of the express denial to 
the states by the Constitution of the 
power to make agreements with for- 
eign nations, that the power of the 
Federal Gavernment to make such 
agreements, and of Congress to im- 
plement them by appropriate legis 
lation, is limited only by the require- 
ments (1) that the subject matter of 
the agreement be of “genuine inter 
national concern”, and (2) that the 
provisions of the agreement not con- 
travene any basic constitutional 
guarantees. Nevertheless, the treaty 
power is itself a delegated power in 
the same sense that the power over 
interstate commerce is delegated.!? 
The quantum delegated in each in- 
stance is different but that which is 
delegated is not subject to the reser- 
vations in the Tenth Amendment. 
Because it is essential that negotia- 
tions with foreign nations be concen 
trated and not divided, the framers 
of our Constitution decided wisely to 
put this power exclusively in the na 
tional government. 

The effect of the proposed “which 
clause” would be to reverse this de- 
cision and require a determination, 
with respect to each agreement, 
whether the Federal Government or 
the states had the power to imple 
ment a particular provision. While 
this determination in the first in 
stance would presumably be made 
by the federal authorities, it would 
require eventually a determination 
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by the Supreme Court as to where 
the line should be drawn. This 
would needlessly confuse and weaken 
our power to make agreements. The 
danger and impracticability of such 
a proposal should be self-evident. 

2. The second form of the con- 
tention is that matters properly the 
concern of the several states will be 
taken over by the Federal Govern 
ment through the use of the treaty 
power. 


This 


contention, similar to 


the 
prior contention, is also based on a 
misunderstanding of the federal sys 
tem in foreign affairs. It also con 
fuses the division of federal-state 
powers in domestic matters with the 
question of the scope of the treaty 
power of the nation. It is generally 
understood that the treaty power of 
the United States 


matter of 


extends to 
“genuine international 
concern”. Therefore when changing 
international conditions make mat 
ters that have hitherto been regarded 
as outside the scope of permissible in- 
ternational regulation, now in fact 
in need of international adjustment, 
it has always been recognized that 
these matters may be made the sub 
ject of international negotiation and 
regulation under the treaty power 
This method of dealing with 
changed conditions is a convenient 
way of providing for necessary com 
mitments. 


anv 


In the past, for the purpose of 
securing reciprocal 
citizens 


advantages to 


and corporations of 


the 
United States and for other national 
purposes, such as the conclusion of a 
treaty of peace, the treaty power has 
traditionally been thus extended in- 
to many areas that might otherwise 
have been regarded as of state con 
cern only. Illustrations are questions 
of local taxation, the privilege of 
conducting certain businesses, the 
possession and distribution of prop- 
erty, the hunting of migratory game 
birds, and various other matters 
which in the absence of treaty are 
customarily considered to be of state 
concern and not ordinarily subject 


12. See United Stotes v 
100 (1941) 


Dorby, 312 VU. S 
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to international regulation.'* The 
value and convenience of the exist- 
ing method for negotiation of these 
reciprocal treaties should be especial- 
ly emphasized. Our citizens and cor- 


porations are often deeply interested ~ 


in securing such guarantees abroad, 
whereas Haiti, for example, would 
have normally nowhere near as great 
an interest in securing such advan- 
tages for its citizens and corporations. 

Under the proposed “which 
clause”, the necessity for securing 
state action in many of these matters 
would make the negotiation of such 
traditional agreements extremely 
difficult, if not impossible. If, for 
example, one or several important 
states refused to act, the expected 
value of the agreement to the foreign 
country concerned would be gravely 
impaired. The adoption of the 
‘which clause” in this area would 
therefore be clearly harmful to our 
interests. 

3. The proponents, with 
this charge that their amendment 
would prevent in practice the nego- 
tiation of many useful treaties, such 
as those just mentioned, argue that 
existing broad construction of such 
federal powers as that over commerce 
would be adequate to sustain the 
typical under 
federal power without requiring ac 
tion by the states under the “which 
clause”. 


faced 


commercial treaty 


The basic answer to this argument 
is that there is a substantial differ- 
ence of opinion as to whether the 
commerce clause could be properly 
construed to justify treaties affecting 
local taxation, inheritance of prop- 
erty, access to state courts or other 
similar matters normally subject to 
state law in the absence of treaty. 
Moreover, if it were so broadened by 
construction, it would expand fed- 
eral in nontreaty matters. 
This unintended result would be un- 
desirable. Furthermore, the addi- 
tional uncertainties created by the 
proposed limitation as to where this 
power lies would be, for reasons pre 
viously stated, a further obstacle to 
the prompt and effective negotiation 
of such treaties. 


power 


Conclusion on the State- 
Participation Proposal 


This part of Section 2 of the pro- 
posed amendment is undesirable for 
the reasons given. It would take us 
back essentially to the procedures 
prevailing under the Articles of Con- 
federation. In its actual operation, it 
might prevent our entering into 
many desirable treaties, such as com- 
mercial treaties. It would generate 
needless and delaying litigation to 
determine the proper division of 
power between the federal and state 
governments, and this new uncer- 
tainty would deprive the nation of 
the effective power to make agree- 
ments which almost all other nations 
possess. The provisions as they are 
now embodied in the Constitution 
are necessary if our government is 
to function efficiently in its relations 
with other countries. Adoption of 
the proposed “which clause” would 
be a disaster; it would seriously crip- 
ple our ability to make agreements 
necessary for survival in a dangerous 
world. 

Section 3—Issues and Arguments 

Section 3 of the proposed amend- 
ment reads as follows: 

Congress shall have power to regu 
late all executive and other agreements 
with any foreign power or interna- 
tional organization. All such agree- 
ments shall be subject to the limita- 
tions imposed on treaties by this 
article. 

Before discussing the issues raised 
by Section 3, the nature and history 
of executive agreements, as distin- 
guished from treaties, will be briefly 
noted. In both cases the actual con- 
duct of negotiations and the ultimate 
decision whether or not to agree to 
the final document rests with the 
President. They differ, however, in 
that treaties also require the ap- 
proval of two thirds of the Senators 
present before the adherence of the 
United States to the agreement can 
become effective. Executive agree- 
ments require no such approval, al- 
though in practice the great majority 
of such agreements are either author- 
ized in advance or ratified later by 
the Congress as a whole. (In this 
event they should more properly be 
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called “congressional-executive agrec- 
ments”). 

History has repeatedly demon- 
strated the necessity, in the interests 
both of flexibility and of speed, ol 
concluding agreements other than 
treaties: in the period of 1789-1939 
the United States made nearly 2000 
international agreements, of which 
only approximately 800 were formal 
treaties. As of January 20, 1953, ac 
cording to Annex D of a State De 
partment Statement submitted to the 
Senate Judiciary Committee, there 
have been, since 1928, 1527 agree- 
ments other than treaties, and 299 
treaties. While these figures overlap, 
they serve to indicate the current 
ratio. Of course, many of the agree 
ments are insignificant in compari 
son with the typical treaty, so that a 
purely numerical comparison _ is 
somewhat misleading. In many cases 
Congress actually does not have suf 
ficient time to consider these neces 
sary executive agreements. We give 
two examples. As recorded in the 
same Annex D referred to, there 
have been 145 Economic and Tech- 
nical Cooperation Agreements en- 
tered into pursuant to the authority 
of the Economic Cooperation Act 
of 1948, and 114 subsidiary agree 
ments entered into under the basic 
authority of the International Civil 
Aviation Convention and of con- 
gressional legislation. Once the Sen- 
ate or the Congress has fixed the 
basic policy, detailed consideration 
of each subsidiary agreement would 
be both needlessly time-consuming 
and inefficient. 

Apart from particular authoriza- 
tion from the Congress, the Presi 
dent’s powers to make “executive” 
agreements arise from three princi- 
pal sources: his own powers as the 
“Chief Executive”, the “Commande: 
in Chief’, and the “organ for for- 


13. In his address before the American Bor 
Association in Boston, August 26, 1953, Secretary 
of Stote Dulles stoted, ‘After it convened in 
Jonvery, 1953, the Senate approved twenty-three 
treaties, twelve of which, our legal odvisers 
soy, would be unconstitutional if the proposed 
omendment had been in effect, because they 
deal with matters of state jurisdiction, such os 
negotiable instrument lows, local licensing lows 
etc.” Dulles, 39 A.B.A.J. 1063 ot 1064 (1953). See 
also, Chofee, “Amending the Constitution to 
Cripple Treoties’, 12 Lo. L. Rev. 345, 359.368 
(1952) 
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eign allains. implied trom his power 


ro send and receive diplomatic of- 
teers. Phe hitter two, especially, are 
the main source of this independent 


sutheritv. Authorizations 


the 
Congress cause no special concern 


the 


from 


President's 
powers must, in the interests of the 
safety 


md. though own 


nation’s in a world of con 
tinual crisis, be broadly construed, 
ther ave obviously subject to severe 
limits. Thus, the Supreme Court 
review the exercise of these 
determine whether any 
fundamental constitutional guaran- 
iwes have been violated,’* and the 
Congress may, as in the case of a 
iveaty, immediately supersede the 


hay 


powers to 


internal effects of such agreements 
by appropriate enactment.'® These 
would clearly seem to be sufficient 
vtleguards to prevent abuse of this 
necessary presidential authority in 
foreign affairs. 

Section 3, like Section 2, presents 
two distinct issues that require separ- 
The first 


issue of 


ite discussion. sentence 
whether “Con- 


gress” should control the use of ex 


raises the 
ecutive agreements and treaties as 
well as anv “other agreement’. The 
second sentence seeks to limit ex- 
ecutive and other agreements in the 
sume ways that Sections | and 2 limit 
the treaty power. It should also be 
noted that Section 3 is not restricted 
to the internal effects of such agree- 
ments but asserts power to control 
the international consequences as 
well. 

The first sentence of Section 3 pre 
sents the issue whether the Consti- 
tution should be amended to give 
Congress the power to control the 
executive's right to make treaties and 
other agreements. Put in other 
terms, should the present balance of 
powers in the Federal Constitution 
be radically changed to increase con 
gressional control over foreign af 
fairs? The real argument of the pro 
ponents is that congressional rather 
than executive control of agreements 
is preferable to any independent ex 
ecutive authority in foreign affairs 

his proposal strikes at the separa 
tion of powers provided by the fram 
It would shift drastically 


ers. the 


control of day-to-day routine ar- 
rangements in foreign affairs from 
the President to Congress. One ot 
the basic premises of the framers was 
the desirability of establishing a 
government of three divisions—ex 
ecutive, legislative and judicial—pos 
sessing separate and balanced powers. 
In the field of foreign affairs, this 
balancing of powers between the ex 
ecutive and the legislative depart- 
ments of the government is evidenced 
by the existence of several methods 
for the making of international 
agreements: (a) treaties, which must 
be approved by two thirds of 
the Senators present; (b) congres- 
sional-executive agreements, which 
are authorized or ratified by Con- 
gress and (c) presidential agree- 
ments, which may be concluded 
without the necessity of congressional 
approval. A distinction has long been 
normally recognized in practice be- 
tween treaties and _ presidential 
agreements. The former deal typi 
cally with the more serious issues of 
basic policy; the latter deal usually 
with more detailed problems of an 
administrative nature except in un 
usual emergencies such as the Berlin 
air lift. Although it is not difficult 
to understand the broad distinction, 
it is considerably more difficult to 
define the distinction in terms that 
will not seriously hamper the neces- 
sary Hexibility of the executive in 
emergencies. The proposed amend- 
ment has abandoned any effort to 
draw the distinction. Its enactment 
would serve no constructive purpose 
and would only succeed in weaken- 
ing our power in foreign affairs by 
asserting abstractly the principle ol 
congressional supremacy. Jt would 
be wiser and more in accord with our 
traditions to have the dividing line 
continue to be drawn from exper- 
ience in practice through co-opera 
tion of all branches of government. 

This sentence of Section 3 is both 
unnecessary and undesirable. Exist 
ing control by Congress of executive 
and other agreements is adequate to 
prevent abuse. Adoption of the pro 
posal would upset the separation of 
powers and deprive the nation of 
needed speed and flexibility in agree 
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ment-making. To deprive the ex 
ecutive of any independence in for 
eign affairs would be disastrous. 

The second sentence of Section $ 
raises the issue whether the power to 
enter into executive agreements 
should be restricted in the same man 
ner as Sections | and 2 limit the 
treaty power. Proponents of the 
amendment contend that the pro- 
posed limits on treaty-making should 
also apply to the making of executive 
agreements. 

The objections which have been 
mentioned previously with respect 
to the proposed limitations upon the 
treaty-making power, apply | with 
equal force in the case of executive 
agreements. As already noted, the Su- 
preme Court has made it clear that 
fundamental constitutional rights 
will be protected with respect to ex 
ecutive agreements no less than in 
the case of treaties, and, as with 
treaties, Congress can supersede the 
internal effect of any executive agree 
ment which it finds objectionable. 

As a practical matter, the require 
ments of Section 2 of implementing 
legislation for internal effect, when 
applied to executive agreements by 
the second sentence of Section % 
would seriously impede, if not pre 
vent, the adoption of a wide variety 
of useful arrangements now handled 
by executive agreements."® Section 3, 
in the case of reciprocal trade agree 
ments, for example, would require 
not only initial authorization by 
Congress of the program as a whole 
as is the case today, but also each in 
dividual agreement reached under 
that program would then have to be 
approved by Congress, unless the 
Congress were to authorize the pre 
cise terms of each individual agree 
ment in advance. Were Congress not 
this, each final agreement 
would be subjected to the evils of 
congressional log-rolling and 
policy involved in 


to do 


the 
the program 
would be seriously jeopardized. It 


14. United States v. Belmont, 30) 
(1937) and United Stotes v 
(1942) 
inquiry 

15. See note 5, supra 

16. See, for concrete examples, footnote refer 
ences 22 and 23 in Dillord, “Treaty Moking 
Power’, 26 So. Colif. L. Rew. 373 at 381-2 (1953) 


U. S. 324 
Pink, 315 U. S. 203 
show the Supreme Court will make this 
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would be time-consuming and ab- 
surd for Congress to pass on every de 
tailed arrangement under the Mu 
tual Security program or for the ex 
change of government publications 
other technical matters con 
cluded under the general authoriza 


or on 


tion and directions given by Con 
gress to enter into agreements of a 
particular type. 

The second sentence of Section 3 is 
unnecessary for the same reasons that 
were given for opposing the identical 
limits proposed for the treaty-making 
process. Furthermore, in practical 
operation, the proposed restrictions 
would make 
making even more cumbersome than 
the treaty method. It 
might well utterly destroy the use 


executive-agreement- 
proposed 


fulness of many traditional types of 
executive agreements, and thereby 
cripple our power to negotiate ef- 
fectively with foreign nations 
Il 
General Conclusions on the Bricker 
Amendment 

In arriving at any final evaluation 
of the wisdom of adopting this pro 
posed amendment, it should be 
borne constantly in mind that it is 
the United States Constitution with 


TREATIES 


which we are dealing—what William 
once called “the most 
wonderful work ever struck off at a 
given time by the brain and purpose 
of man”. We must recall with ad- 
miration the competence and fore 
sight of those men of stature who 
framed it, and we must realize with- 
out question that those who would 
now change so great a document 
have a burden that is indeed heavy 
to convince us today that they have 
devised a wiser way of dealing with 
international agreements than did 
the framers 


Gladstone 


we must challenge those who advo- 
cate so drastic a change to point out 
to us what dangers our country has in 
fact suffered over the past 166 years 
from the exercise of these powers as 
thus originally conceived. They have 
not shown any such losses. The or- 
iginal constitutional arrangements 
have indeed served us well. 

But not only have the proponents 
totally failed to support this burden. 
It is our considered opinion that 
the proposed amendment is both 
unnecessary and dangerous. It is un- 
necessary because the process by 
which international agreements be- 


come effective in this country is 


themselves. Moreover... 
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presently subject to adequate con 
trols, and its operation in practice 
has not shown any threat to our form 
of government or our liberties. It 
is dangerous because it would make 
the nation practically impotent in 
agreement-making at the very time 
when it most needs the utmost flexi 
bility and power in the use of this 
vital alternative and supplement to 
military means. This proposal repre 
sents an effort to revert to isolation 
ism and to a procedure for state 
participation in agreement-making 
that was decisively rei the 
framers of our Constitution in the 
light of their own experience. The 
threats and tensions of the day, the 
trend toward increased participation 
and co-operation in international al 
fairs which is essential to world peace 
and vital to our own security make it 
vital that our traditional powers to 
make international agreements re 
main unimpaired. Consequently, this 
attempt to restrict the freedom and 
power of the United States in the 
conduct of its foreign affairs threat 
ens to involve us in grave dange: 
This attempt should not succeed 
The proposed Bricker Amendment 
should be rejected. 


Reprinted from the American Bor Association Journal, March, 1954 
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Reprinted from Notre Dame Lawyer 
Vol. X XIX, No. 4, August, 1954 


THE BrRICKER AMENDMENT 


THE FALLACIES IN THE CASE FOR 
THE BRICKER AMENDMENT 


Introduction 


The existing constitutional arrangements for the making 
and enforcing of treaties and the present constitutional 
powers of the President to make executive and other agree- 
ments with foreign countries have recently been under severe 
attack. Since these arrangements and powers have on the 
whole served us remarkably well under changing circum- 
stances for more than a century and a half, it is proposed to 
examine the development of this campaign and to analyze 
the arguments that have been used to support it. 


The principal goal of this forensic effort has been the adop- 
tion of the Bricker amendment as reported out by the Senate 
Judiciary Committee on June 4, 1953." The amendment did 
not of course emerge suddenly out of a vacuum. Advocacy of 
such a proposal was initiated chiefly by groups in the Ameri- 
can Bar Association,” and by Senator Bricker and other Sen- 
ators associated with him. In the American Bar Association, 
former President Frank E. Holman and the Standing Com- 


1 Under the title of Senate Joint Resolution 1, it was reported favorably by a 
vote of nine to five, the Chairman of the Senate Foreign Relations Committee being 
one of the dissenters. The text of the operative sections is as follows: 

SECTION 1. A provision of a treaty which conflicts with this Constitution 
shall not be of any force or effect. 

SECTION 2. A treaty shall become effective as internal law in the United 
States only through legislation which would be valid in the absence of treaty. 
SECTION 3. Congress shall have power to regulate all executive and other 
agreements with any foreign power or international organization. All such 
agreements shall be subject to the limitations imposed on treaties by this article. 

2 The text reported out is essentially the language proposed by the American 
Bar Association rather than that of the resolutions Senator Bricker originally intro- 
duced. The American Bar Association and numerous state bar associations are on 
record as favoring the proposal. The Section of International and Comparative Law 
of that Association, the Association of the Bar of the City of New York, the Phila- 
delphia, Boston and St. Louis Bar Associations, The Federal Bar Association, and 
the State Bars of Delaware, Missouri, and New Jersey are opposed. Lawyers are 
thus divided on this important issue. 
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mittee on Peace and Law through United Nations have been 
the leaders in pointing out the alleged “dangers of treaty 
law.” These forces have urged vigorously the necessity of this 
constitutional amendment to prevent their fears from being 
realized.® 


Any proposal to amend the Constitution warrants careful 
scrutiny. Proponents of constitutional change should have 
the burden of demonstrating that their amendment is re- 
quired in order to correct known evils. The existing amend- 
ments to the Constitution were adopted to overcome specific 
abuses which had been clearly demonstrated in practice. 
Have there been abuses of such importance to justify adop- 
tion of the Bricker amendment or similar proposals? The 
Bricker amendment calls for drastic changes in our traditional 
constitutional arrangements in this area. What facts, legal 
rulings, and arguments can be marshalled to support such a 
radical proposal as the Bricker amendment? 


United Nations Activities Creating Fear 


The proponents have constantly argued that their amend- 
ment is necessary to preserve the Constitution and the Bill of 
Rights.* The reasons for believing no amendment is necessary 
to achieve these laudable objectives are developed hereafter. 
So far as the Bill of Rights is concerned, it is ironic that the 
campaign for the Bricker amendment derived its initial 
impetus from fears created in their minds by certain activities 
of the United Nations that were intended to promote a 
greater realization of human rights throughout the world. 
The proposals on which they have based their fears will be 
discussed briefly. 


3 Finch, The Treaty Clause Amendment: The Case for the Association, 38 
A.B.A.J. 467 (1952). 


4 Sen. Rep. No. 412, 83d Cong., Ist Sess. 3 (1953). See also the statements of 
Senator Bricker in Hearings before a Subcommittee of the Senate Committee on the 
Judiciary on S.J. Res. 1 and S. J. Res. 43, 83d Cong., 1st Sess. 3 (1953). S. J. Res. 
43 embodies the language of the American Bar Association. 
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The first measure was the passage in December, 1948, by 
the General Assembly, without a dissenting voice and with 
the United States voting affirmatively, of a Resolution pro- 
claiming the “Universal Declaration of Human Rights.” The 
Resolution was intended to be a recital of goals rather than 
a legally binding commitment. The Declaration contained 
not only provisions relating to what we call basic civil and 
political rights but also statements of economic and social 
objectives. The Declaration was not a treaty but a resolution 
of the General Assembly which in legal theory does not have 
the force of law. This was the position of our government as 
to both its international and internal effects.° 


Further cause for alarm was found in the adoption of the 
Genocide Convention by the General Assembly at that same 
time, an agreement which pledged the signers to prevent mass 
annihilation of religious, racial, national and ethnical groups. 
That Convention, in treaty form, was opened for signature 


and ratification, and became effective on January 12, 1951, 
after ratification by twenty States. Subsequently, additional 
States have ratified. The United States is a signatory but has 
never ratified the Convention. Hearings have been held by a 
subcommittee of the Senate Foreign Relations Committee,° 
but thus far neither the full committee nor the Senate itself 
has considered the matter. In arguments for the Bricker 
amendment, allegations have been made that the Convention, 
after approval by the Senate, would immediately supersede 
state law without further action by Congress. Is this conten- 
tion sustainable? 


Article V of the Convention reads in part as follows:' 


5 For a development of this viewpoint and also a discussion of the Genocide 
Convention and the Covenants on Human Rights discussed later in the text, see 
MacChesney, International P;otection of Human Rights in the United Nations, 47 
N.W.ULL. Rev. 198, 206-14 (1952). 


6 Hearings before a Subcommittee of the Senate Committee on Foreign Rela- 
tions on the Genocide Convention, 81st Cong., 2d Sess. (Jan. 23-Feb. 9, 1950). 


7 The text of the Convention is reprinted in 45 Am. J. Int’: L. 7, 8 (Supp. 
1951). 
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The Contracting Parties undertake to enact, in accordance 

with their respective Constitutions, the necessary legislation 

to give effect to the provisions of the present Convention... . 
This provision was clearly intended by our State Depart- 
ment representatives to require additional legislation by Con- 
gress before the Convention became effective as internal law. 
This intent was made clear to the other signatories. If there 
is any doubt raised by the language used, an ‘“‘understand- 
ing” * to that effect at the time of ratification would surely 

achieve this result. 


Another charge made against the Convention is that it 
provides for the trial of American citizens before an interna- 
tional criminal court. The language of Article VI is sufficient 
to negate such a contention; the relevant parts thereof pro- 
viding:° 

Persons charged . . . shall be tried by a competent tribunal 

of the State in the territory of which the act was committed, 

or by such international penal tribunal as may have jurisdiction 

with respect to those contracting parties which shall have 

accepted its jurisdiction. [Emphasis supplied ] 
No such tribunal has yet been created, and the United States 
has certainly not accepted any such jurisdiction. The United 
States has participated in the drafting of a Draft Statute for 
an International Criminal Court,’® but this project has not 
been completed. No decision has been made as to signing 
such a statute, let alone submitting it to the Senate for ap- 
proval. 


The United Nations program which has aroused the most 
alarm is also still in the drafting stage. The Covenants on 
Human Rights, in draft treaty form, are in two parts.’* One 


8 


An “understanding” as distinguished from a “reservation” which would re- 
quire the consent of the other parties that have ratified and perhaps of the other 
signatories. 

9 See supra note 7, at 8. 

10 The text of the draft is reprinted in 39 A.B.A.J. 1103 (1953). For arguments 
pro and con on this proposal, see Parker, An International Criminal Court: The 
Case for its Adoption, and Finch, An International Criminal Court: The Case 
Against its Adoption, both printed in 38 A.B.A.J. 641 and 644 (1952). 

11 18 Dep’t State BuLL. 195 (1948). 
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Covenant deals with civil and political rights. A second Cov- 
enant contains so-called economic and social rights. It has 
been frequently charged that these Covenants, if adopted as 
treaties by the United States, would have an immediate 
revolutionary impact” on the domestic law of this courtry, 
especially the asserted reserved rights of the individual states 
with respect to the relations between the individual and the 
government. The further allegation is made that the adoption 
of the Covenants would result in a “downgrading” of the pro- 
tections afforded the individual by our own Bill of Rights. 


Determined efforts were made by our government to meet 
these objections to the Covenants by drafting changes, but the 
criticisms continue with respect to their present language. 
Do these objections have merit? So far as the claim that the 
Covenants, if approved by the Senate, would be immediately 
effective as internal law, Art. 2, Par. 2 of the Civil Covenant 
is designed to avoid this result. If the language remains am- 
biguous, more specific expression of this purpose could be 
adopted, or an “understanding” as in the case of the similar 
provision in the Genocide Convention would be effective. 
Article 2, Par. 1 of the Economic Covenant makes clear that 
further legislation after ratification would be required.” 


The more substantial objection that the Covenants would 
invade the reserved rights of the individual states is not war- 
ranted in view of the present language of the “‘federal-state”’ 
clause as proposed by the United States in draft Article 50 of 
the Civil Covenant and draft Article 28 of the Economic 


12 The charge is frequently based on remarks by John P. Humphrey, then Di- 
rector of the Human Rights Division of the U.N. Secretariat. Humphrey, /nterna- 
tional Protection of Human Rights. 255 ANNALS 15 (Jan. 1948). The full text of his 
remarks shows that he believed enactment of a human rights program was an 
essential element of a program for peace. He emphasized its “revolutionary” char- 
acter in portraying the difficulties to be surmounted. See typical use of his remarks 
in Sen. Rep. supra note 4, at 6. 


13 The text of the 1952 draft may be found in the Department of State Bulletin 


of July 7, 1952, at p. 23 et seg. Mimeographed 1953 draft shows no changes in the 
articles referred to in the text. 
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Covenant.”* Both articles make explicit that the Federal Gov- 
ernment would acquire no additional power to legislate by 
the adoption of the. Covenants. This is the alleged objective 
of the “‘which” clause in the Bricker amendment. 


The further claim that the Covenants “downgrade” our 
Bill of Rights is without substance in light of the specific pro- 
visions against “downgrading” in Article 5 of the Civil 
Covenant and in Article 5 of the Economic Covenant.”* Even 
if there were merit in these various objections, they do not 
serve to justify enactment of a constitutional amendment 
since the Eisenhower administration has stated officially that 
it will not sign either of the Covenants regardless of what 
provisions they contain upon completion.’® Such an advance 
adamant position was probably adopted for the purpose of 
defeating the serious dangers involved in the Bricker amend- 
ment. This announcement did not serve to lessen the cam- 
paign for that amendment, but it seems an adequate answer 
to claims based on the draft Covenants. 


The proponents of constitutional change relied heavily 
on one other development connected with these programs of 
the United Nations. In Sei Fujii v. State," an appellate court 
in California held its Alien Land Law invalid, relying princi- 
pally on the argument that Articles 55 and 56 of the United 
Nations Charter, as a treaty, had the effect under the Suprem- 
acy Clause of our Constitution of superseding the state law. 
This holding was contrary to the position our government had 
officially taken on this question. On appeal, the Supreme 


14 In meetings of the Human Rights Commission since the writing of this text, 
it is reported that the United States did not support a federal-state clause, and that 
the Commission by a vote of eight to seven adopted the following clause: Draft 
Article 71: “The provisions of the Covenant shall extend to all parts of federal 
Statutes without any limitations or exceptions.” See discussion in 16 U.N. BuLt. 298 
(April 15, 1954). 

15 Article 5 of the Civil Covenant (1953), is unchanged from Article 4 of the 
1952 draft cited in note 13, supra. 


16 Statements by Secretary of State Dulles, Hearings, supra note 4, at 825. 
17 217 P.2d 481, rehearing denied, 218 P.2d 595 (Cal. App. 1950). 
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Court of California upheld this decision** on the basis that 
the state law violated the Fourteenth Amendment of our 
Constitution. In its opinion, that court specifically rejected 
the reasoning below as to the self-executing nature of these 
charter provisions. The view of the highest California court 
seems clearly right to the writer but it has not stilled the 
proponents’ fears based on these provisions of the Charter, 
as will be noted hereafter. 


Judicial Interpretations 


This, in brief, was the immediate origin of the campaign 
for the Bricker amendment. In addition to the developments 
concerning the United Nations just discussed, the advocates 
of a change in the treaty provisions of the Constitution have 
urged vigorously that there is a “gap” in those provisions and 
that recent Supreme Court decisions construing the treaty 
power have made clear the need for closing this “gap.” The 


“gap” is said to arise from the language of the Supremacy 
Clause’ providing that statutes must be in “pursuance” of 
the Constitution whereas treaties need be made only on the 
“authority” of the United States. The difference in language 
is emphasized despite the historic reason for this difference 
in the desire to maintain the validity of treaties entered into 
under the Confederation prior to the Constitution.” 


Their most basic contention is essentially that amendment 
is necessary in order to preserve federal constitutional gov- 
ernment. In effect, they urge that the present scope of the 
treaty power constitutes a change in our form of government 


18 38 Cal.2d 718, 242 P.2d 617 (1952). 

19 U.S. Const., Art. VI, Cl. 2, reads as follows: “This Constitution, and the 
Laws of the United States which shall be made in Pursuance thereof; and all 
Treaties made, or which shall be made, under the Authority of the United States, 
shall be the supreme Law of the Land; and the Judges in every State shall be bound 
thereby, any Thing in the Constitution or laws of any State to the Contrary not- 
withstanding.” 

20 See Myers, Treaty and Law Under the Constitution, 26 Dep’r State Butt. 
371 (1952). 
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from that envisaged by the framers of our Constitution. Basic 
to this broad charge are their propositions that the existing 
treaty power is unlimited; that treaties can override the Con- 
stitution; and that the use of an allegedly unlimited treaty 
power can completely absorb the rights of the states and thus 
lead inevitably to an all-powerful central government.” 


In support of these claims much is made of the opinion of 
the Supreme Court rendered by Mr. Justice Holmes in the 
famous migratory bird case, Missouri v. Holland,” decided 
in 1920 with two justices dissenting. In that case, the State of 
Missouri challenged the validity of regulations promulgated 
by the Secretary of Agriculture pursuant to an act of Con- 
gress based on the Migratory Bird Treaty with Great Britain, 
acting for Canada. Prior to the negotiation of this treaty, a 
similar act of Congress not based on a treaty had been de- 
clared unconstitutional by two lower federal courts. Pending 
appeal of these earlier cases, the treaty had been ratified. 
Thus the general problem was raised as to whether matters 
could be effectively regulated under the treaty power that 
could not be validly regulated under the powers of Congress 
in purely domestic affairs. In opposition, it was vigorously 
urged by Missouri that to sustain this national power would 
deprive the states of control over their internal affairs and 
that the treaty was forbidden by the Tenth Amendment. 
These contentions were rejected. 


While the opinion of Mr. Justice Holmes contains broad 


language, it does not say that the treaty power is unlimited. 

21 Hearings, supra note 4. The statements of the individual proponents appear 
by page number as follows: Senator Bricker p. 2; Holman, pp. 129, 1216; Schweppe, 
pp. 33, 1186, 1128; Rix, pp. 75, 1024; Finch, p. 1104; Deutsch, p. 115; Hatch, p. 83; 
Ober, p. 167 and Judge Phillips, pp. 984, 1022. With the exception of Senator 
Bricker and Mr. Holman, these gentlemen are members of the Peace and Law Com- 
mittee of the American Bar Association. The references above are to their complete 
testimony, and further reference will not be made thereto when the text refers in 
general terms to the views of the proponents. 

22 252 US. 416 (1920). Admirers of the late Mr. Justice Holmes will note with 
interest Sen. Bricker’s reference to the author of this opinion. “It was a Democratic 
judge that wrote the opinion.” Hearings, supra note 4, at 1263. 
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The decision in itself makes clear that the validity of an 
exercise of the treaty power is ultimately determined by the 
Supreme Court. From this and other opinions of the Supreme 
Court,” the conclusion can be properly drawn that there are 
real limits to the treaty power. These are that the treaty 
must deal in good faith with a question of international con- 
cern and that no provision of the treaty may violate any 
fundamental constitutional guarantees.” 


This opinion is nonetheless constantly cited by the Bricker 
proponents as standing for the proposition that treaties can 
override the Constitution and that the decision did not reflect 
the intent of the framers. This latter view is difficult to under- 
stand. The reverse would seem to be true. In several import- 
ant early treaties provisions inconsistent with state law were 
included, and these provisions were upheld by the Supreme 
Court.” This is surely persuasive contemporaneous evidence 
that treaties were intended to be superior to state law. To cite 
one example, the Jay Treaty of 1794 with Great Britain, the 
first important one under the Constitution, provided for re- 
ciprocal confirmation of land titles.”* It would be hard to find 
a clearer case than title to land as a matter governed by state 
law in the absence of treaty. 


The contention that the decision means that treaties can 
override the Constitution is equally difficult to maintain. The 
power to make treaties was specifically conferred on the na- 
tional Government, while the states were explicitly excluded 
from foreign affairs. Concentration of the treaty power in the 


23 E.g., Geofroy v. Riggs, 133 U.S. 258, 267 (1890), and The Cherokee Tobacco, 
11 Wall. 616, 620-21 (U.S. 1870). 
24 


For fuller development of this and other arguments made in this article in 
opposition to the Bricker amendment, see The Treaty Power and the Constitution: 
The Case Against Amendment, by the writer in collaboration with Professors Mc- 
Dougal of Yale, Mathews of Ohio State, Oliver of California, and Dean Ribble of 
Virginia. 40 A.B.A.J. 203 (1954). 

25 See Chafee, Amending the Constitution to Cripple Treaties, 12 La. L. Rev. 
345, 359-364 (1952). 

26 This provision was upheld by the Supreme Court in Fairfax’s Devisee v. 
Hunter’s Lessee, 7 Cranch 603 (U.S. 1813). 
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national Government is a necessity of federalism if it is to 
operate effectively in this area. The treaty power is in truth 
a delegated power. Like the power over interstate com- 
merce,” it is supreme within its proper scope, and the Tenth 
Amendment does not stand in the way. From a practical, as 
distinguished from a legal standpoint, it is only sensible that 
the national Government should be able to deal efficiently 
with matters that the individual states are unable to control. 
In the migratory bird case, the national interest in the 
preservation of an essential food supply was properly not 
sacrificed for abstractions concerning states’ rights. The de- 
cision in Missouri v. Holland was not a revolutionary develop- 
ment. It merely confirmed the framers’ intention that the 
nation should speak with one voice when dealing with other 
nations on matters requiring international regulation and 
adjustment. 


The “Which” Clause Coverage 


In place of this desirable arrangement the Bricker pro- 
ponents, in the famous “which” clause, would require action 
by the individual states whenever a provision of a treaty dealt 
with a matter normally governed by state law in the absence 
of a treaty. It has been frequently pointed out that the 
“which” clause would require state action with respect to the 
implementation of many typical treaty provisions. Most im- 
portant are those contained in the numerous commercial 
treaties which we have negotiated with other nations. These 
contain reciprocal privileges to engage in business, to own or 
rent land, to form corporations, to have access to state courts, 
and to other matters within state power in the absence of 
treaty. Several such provisions were included, for example, in 
our treaty with Italy in 1948,” and in many other treaties 
from the beginning of the government. 


27 See United States v. Darby, 312 U.S. 100 (1941), discussing the Commerce 
clause. 


28 For further discussion, see Chafee, supra note 25, at 364-68. 
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When confronted with this evidence of the deleterious 
effect of their proposed “which” clause on the negotiation and 
enforcement of these desirable and typical provisions in com- 
mercial treaties, they point to the fact that some commercial 
treaties, current and past, contained provisions giving re- 
ciprocal privileges only to the extent the law of each state 
permitted.” On the basis of this occasional practice, they 
claim that such an arrangement should be made mandatory 
for every treaty by their amendment. Quite the reverse is 
true. When the national government can achieve national 
objectives in this way, it may do so. But when the national 
interest requires the granting of reciprocal privileges in all 
the states in order to obtain similar privileges for Americans 
abroad, then the national Government should have the power 
to agree to such a provision. Their argument on this point 
makes even clearer their fundamental belief that the states, 
and not the nation, should determine the national interest in 
foreign affairs. 


The “which” clause might similarly affect special problems, 
such as the right of inspection under the Baruch plan, control 
of poppy-growing within a state under narcotics treaties, and 
various detailed phases of international civil aviation. If 
such a clause were in the Constitution, the Federal Govern- 
ment would first have to determine with respect to every 
doubtful treaty provision whether it or the states had the 
power of enforcement. This determination would be subject 
to a lengthy process of litigation to settle finally the 
boundaries of power under the amendment which in turn 
would create confusion and delay with respect to typical and 
desirable treaty provisions. 


Faced with all these objections, the proponents of the 
“which” clause have argued that many of these provisions 


29 See Linder, Treaties of Friendship, Commerce, and Navigation, 26 State 
Dep’t BULL. 881 (1952), discussing post-World War II treaties of this type. See also 
1853 treaty with France, 10 Stat. 992, 996 (1855). 
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would not require action by the states if the Supreme Court 
gave a broad construction to the commerce power. It is very 
doubtful if this power could properly be extended far enough 
to achieve this result. It is a strange argument indeed that 
the Constitution should be amended to prevent the expansion 
of the Federal Government under the treaty power if it is to 
be so extended under the commerce power.*® If it were, it 
would be expanded for all purposes, and not merely where 
necessary to implement a valid treaty. Such a development 
would be clearly undesirable. 


Pressed with this contention, the proponents fall back 
ultimately on the proposition that it is all right to leave the 
decision on enforcement of such provisions to the states.” 
As previously stated, this would mean that the individual 
states rather than the national Government would determine 
the national policy towards adoption of this type of treaty 
provision. Stated thus baldly, the basic unworkability and 
intent of the ‘“‘which” clause is apparent. 


“Parity” and the Treaty Power 


A second major contention that an amendment of the 
treaty power is necessary rests on the reiterated assertion 
that the United States is not on a parity with other nations 
in its procedures for giving internal effect to treaties. Refer- 
ence is most frequently made to the requirement in Great 
Britain for parliamentary action before British treaties have 
internal effect. 


The alleged defect in our present constitutional an .nge- 
ment is said to rest on the construction that the Supreme 


30 See Schweppe, Hearings, supra note 4, at 70: “If they go too far, [in extend- 
ing the commerce power] maybe sometime we will have to amend the Constitution 
again. But I do look for that sort of expansion.” 


31 See Schweppe, Hearings, supra note 4, at 69, 70: “I think the State of Wash- 
ington should have the right to determine whether Frenchmen or Russians or any- 


body else can own land in the State of Washington and not the State Department 
with the consent of the Senate.” 
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Court has given to the Supremacy Clause of the Constitution. 
Under that clause, treaties, once duly approved by two-thirds 
of the Senators present, and ratified by the President, become 
operative internally at once if the terms of the treaty show 
such an intention. If the terms show a contrary intent then 
further legislation is required before internal effectiveness 
can be achieved. Under existing law and practice, terms re- 
quiring further legislation can be inserted in the course of 
negotiation, or later by the Senate itself as a condition of its 
approval. Furthermore, the President can postpone proclaim- 
ing the treaty effective until the other signatories have acted. 
Moreover, under international law, the nation undertakes an 
obligation to enforce the treaty and a failure to do so con- 
stitutes a breach of the treaty under international law.” 


Despite these considerations, the Bricker amendment pro- 
vides that any treaty provision having internal effect must be 
authorized by legislation in addition to the existing require- 


ment of approval by the Senate. No necessity for these addi- 
tional steps in every case has been shown. Under our present 
practice, many treaties, especially the conventional commer- 
cial treaties previously referred to, do not require these addi- 
tional steps. These treaties are in our national interest, and 
our current procedures for making them effective are con- 
venient, expeditious, and facilitate their negotiation. 


The assertion that such a cumbersome procedure is neces- 
sary to put us on a parity with other countries cannot be 
sustained.** No fair comparison can be made with countries 
having a parliamentary form of government. In such coun- 
tries, the executive and the legislative functions are ordinarily 
combined in the majority party. Having negotiated a treaty, 
parliamentary approval, concurrently with its ratification or 


32 See 5 Back wortH, Dicest oF INTERNATIONAL Law 177-85 (1943). 
33 For a thorough discussion see Preuss, On Amending the Treaty-Making 


Power: A Comparative Study of the Problem of Self-Executing Treaties, 51 Micu. 
L. Rev. 1117 (1955). 


62805 O—55——_48 
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thereafter, is usually easier to obtain than the approval of 
two-thirds of the Senators present under our system. Further- 
more, this Senate approval is a legislative act®** in the same 
sense as approval by a majority of Parliament in Great 
Britain. 


Comparison of these procedures must also take into ac- 
count whether the government in question is unitary or 
federal. Under the unitary form of government, no problem 
of state law is involved. In a federal system such as ours, it is 
necessary that the treaty provisions become effective within 
the states. The very purpose of the Supremacy clause was to 
ensure that the national policy embodied in treaties should 
override inconsistent state law. 


The framers of our Constitution rejected decisively a pro- 
posal that participation by the House of Representatives in 
the treaty process should be required before a treaty could 
become binding internationally or internally. While the 


Bricker provision on legislation is technically directed only to 
internal effectiveness, similar considerations as to the de- 
sirability of House participation would seem applicable.** In 
any case, if the greater complexity of modern treaties and the 
frequent necessity for appropriations in which the House has 
the major role make desirable the re-examination of this 
question, then an amendment requiring majority approval 
of a treaty by both branches of Congress in place of approval 
by the Senate alone would be more reasonable than the 
Bricker proposal of imposing both steps for every provision 
having internal effect. Such an amendment has been proposed 
by the House in the past, but has never won the approval of 
the Senate.*” 


34 THe Feperauist, No. 64 (Jay), presents an early assertion of this point. 

35 2 FARRAND, RECORDS OF THE FEDERAL CONVENTION OF 1787, 392, 538 (1911). 

36 See treatment of this question in the article by members of the American Bar 
Association’s Peace and Law Committee — Mess’rs Hatch, Finch and Ober, The 
Treaty Power and the Constitution: The Case for Amendment, 40 A.B.A.J. 207 
(1954). 

38T E.g., H.J. Res. 60, 79th Cong., ist Sess. (1954), discussed in Borchard, The 
Proposed Constitutional Amendment on Treaty-Making, 39 A.J. Int’, L. 537 (1945). 
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If this Bricker requirement of additional legislation for 
every provision having internal effect is coupled with the 
“which” clause in that same amendment, state legislation 
would also be mandatory for each provision having internal 
effect in a matter governed by state law in the absence of a 
treaty. These combined requirements would give this country 
the most unworkable procedure in the world for the enforce- 
ment of treaties rather than putting us on a parity, as the 
proponents assert. 


Canada is the only other country which now has a proced- 
ure for enforcing treaties that embodies either of the require- 
ments of the Bricker amendment. Since 1937, the Canadian 
Parliament has not been able to enforce treaty provisions 
concerning matters subject to Provincial competence apart 
from treaty. Canada has the usual provision in a parliamen- 
tary form of government requiring legislation before treaties 
have internal effect. Unlike the Bricker amendment, there is 


no requirement that a branch of the national legislature 
should pass on the same treaty twice with differing majorities. 
One approval by a majority of Parliament suffices. 


Any comparison with the Canadian procedure should take 
note of the fact that Canadian federalism differs from ours. 
Their national government has all powers not assigned to the 
Provinces. Secondly, this system is relatively new in Canada 
and was the result of a decision®* by the Privy Council com- 
posed of British, and not Canadian judges. Appeal to the 
Privy Council has now been abolished in Canada. Finally, 
Canadian professional opinion is overwhelmingly opposed to 
this arrangement.** It should not be copied. It has not been 
anywhere else.*° 

38 


326. 


39 E.g., MacDonald, The Canadian Constitution Seventy Years After, 15 Can. 
B. Rev. 401 (1937); Scott, Centralization and Decentralization in Canadian Fed- 
eralism, 29 Can. B. Rev. 1095 (1951). 

40 See Young, Treaty Provisions in Foreign Constitutions, 38 A.B.A.J. 513 
(1952), where it is stated that India once had a system similar to Canada’s present 


Attorney General for Canada v. Attorney General for Ontario, [1937] A.C. 
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The Bricker proponents have defended their suggested 
method for making treaties internally effective by pointing 
out correctly that international law is not directly concerned 
with the ways in which an individual nation complies with its 
obligation under international law to honor its treaty com- 
mitments. Starting from this proposition, they have made the 
further assertion that this provision of their amendment has 
no effect on our international treaty-making process. But the 
effective negotiation of treaties requires that our Government 
be able to assure the other contracting parties that we are in 
a position to give effect to the treaty with reasonable prompt- 
ness. The enforcement of a treaty is just as, if not more, im- 
portant than its initial negotiation. The cumbersome nature 
of their proposal has been pointed out. Unless it is designed 
to make the negotiation of treaties more difficult, what other 
useful purpose can the additional requirements serve? We are 
still bound by international law to honor our commitments. 
Their proposal would increase the possibility that we would 
not. To assert, under these circumstances, that their proposed 
procedure for giving treaties internal effect will not interfere 
with the ability of the President to negotiate treaties is a 
dangerous half-truth. In practice, it would impede danger- 
ously our ability to negotiate and honor necessary and desir- 
able commitments. 


Executive Agreements and Separation of Powers 


The discussion thus far has concerned the proposed changes 
in our treaty-making procedure. The Bricker amendment also 
undertakes to alter the existing constitutional arrangements 
for the making of international agreements other than 
treaties. These other international commitments are common- 
ly referred to as executive agreements. That amendment 
gives power to Congress to control all agreements. It also pro- 


procedure on matters of provincial law, but has changed it so that their present 
system resembles our constitutional methods on this federal-state question. 
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vides that the restrictions placed on treaties by requiring 
Congressional legislation before any provision can have 
internal effect as well as state legislation when a provision 
concerns matters governed by state law in absence of treaty, 
should also apply to executive agreements. For reasons stated 
more fully elsewhere,“ it is believed that these procedures 
would needlessly hamper proper uses of executive agree- 
ments. They would certainly interfere with the ability of the 
President in his role as “Commander-in-Chief” and “organ 
for foreign affairs” to act decisively in emergency situations 
in war and peace. 


There is no specific provision for the making of executive 
agreements in the Constitution. The Constitution, however, 
expressly forbids® the individual states from entering into 
“agreements” as well as treaties, thus showing the familiarity 
of the framers with agreements other than treaties. Further- 
more, such agreements have been a common practice from the 


very beginning of our government under the Constitution. 


The Constitution furnishes no explicit guide as to the cir- 
cumstances under which the treaty process would be requir- 
ed.** Practice and the opinion of some competent authorities 
suggest that the treaty procedure is normally necessary in 
matters involving important policy issues, whereas executive 
agreements based exclusively on independent Presidential 
authority deal typically with less basic questions except in 
emergencies. Other competent authorities* have argued that 


41 The reasons may be found in MacChesney, Mathews, McDougal, Oliver and 
Ribble, supra note 24. 

42 U.S. Const. Art. I, § 10: “No State shall enter into any Treaty, Alliance, or 
Confederation. . . . No State shall, without the Consent of the Congress, . . . enter 
into any Agreement or Compact with another State, or with a foreign Power. .. .” 


43 U.S. Const. Art. II, § 2: “He shall have Power, by and with the Advice and 
Consent of the Senate, to make Treaties, provided two thirds of the Senators present 
concur... .” 

44 See 2 Hype, INTERNATIONAL Law 1416 (2d ed. 1945). 


45 See McCuiure, Inrernationat Executive AGREEMENTS 364, 386 (1941); 
McDougal and Lans, Treaties and Congressional-Executive or Presidential Agree- 
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the executive agreement procedure is “interchangeable” with 
the treaty process. The Supreme Court has never had oc- 
casion to decide which view is correct. It has never seemed 
reasonable to this writer that the specific constitutional re- 
quirements for treaty approval are not mandatory in proper 
cases. Otherwise, why put the treaty procedure specifically in 
the Constitution? The hard problem is of course to determine 
the proper cases. 


The existence of some differentiation is understandable. It 
is extra-ordinarily difficult, however, to suggest a distinction 
that would not shackle the existing power of the President to 
act independently in emergencies and in borderline cases. The 
Bricker amendment would vest in Congress power to control 
all “executive and other agreements.” “Other agreements”’ 
would include power to control the making of treaties as well. 
The proponents urge that this broad authority is necessary in 
order to prevent the use of executive agreements “‘in lieu” of 
treaties. It should be emphasized that the proposed amend- 
ment itself makes no effort to furnish the proper formula for 
resolving this difficult question. On the contrary, the amend- 
ment asserts abstractly the power of Congress to determine 
this fundamental matter. The ultimate solution would rest 
with future Congresses. 


The proponents argue that their amendment merely re- 
states the existing power of Congress. This assertion is unten- 
able. Unquestionably, Congress possesses the power to super- 
sede the internal effect of any international agreement.** It 
may also authorize the President to enter into international 
commitments. This is a far cry from the power to direct the 
President as to what international agreements he must or 


ments: Interchangeable Instruments of National Policy, 54 Yate L.J. 181 and 534 
(1945); Cf. Borchard, Treaties and Executive Agreements — A Reply, 54 Yate 
L.J. 616 (1945). 


46 Clark v. Allen, 331 U.S. 503, 508-09 (1947). Cf. Moser v. United States, 341 
US. 41, 45 (1951), one of the latest cases to recognize this principle though not used 
in deciding that case. 
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must not make.*’ Nor is it equivalent to the power to control 
the independent Presidential authority in foreign affairs. The 
amendment is not restricted to the internal effect of agree- 
ments. Consequently, it does not merely restate the power 
of Congress. In actuality, it is a drastic and radical attempt to 


change the existing balance of power in this area under the 
Constitution. 


In practice, the Congress either authorizes in advance or 
approves by appropriations or otherwise the overwhelming 
majority of agreements. It has been estimated that the pro- 
portion reaches 85 per cent or more.** The critical question 
concerns the balance. Many of these are routine. In wartime 
and other emergencies, the President should be able to act 
decisively in the national interest. The Berlin air lift is an 
excellent example. The advocates of amendment argue that 
Yalta and Potsdam prove their thesis. The issue is whether 
we should amend the Constitution and not over the merits of 
these particular past agreements. The real question is what 
restrictions Congress would make in advance of a conference 
with fighting allies that would curb the authority of the Presi- 
dent to make commitments. In war, no authorization to agree 


might be worse than permitting action, however unwise in 
retrospect. 


Different Shades of “Pink” 


The proponents argue that their proposal on executive 
agreements is necessary because of past abuses. In addition 
to the arguments already cited, they point with alarm to cer- 
tain Supreme Court decisions as having made the use of the 
executive agreement more dangerous now than it was origin- 


47 See Schweppe, Hearings, supra note 3, at 74, where he makes clear that 
“regulate” in the amendment is intended to include “prohibit.” 

48 E.g., Sen. Rep., supra note 4, at 31. See also, Hearings, supra note 4, at 247 
n. 56, for report on S. J. Res. 130 (earlier Bricker proposal) of Association of the 


Bar of the City of New York — Committee on Federal Legislation and Committee 
on International Law. 
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ally. Chief reliance is placed on United States v. Pink,” in- 
volving the Roosevelt-Litvinov exchange of letters in con- 
nection with the recognition of the Soviet Government by the 
United States in 1933. Recognition is admittedly an exclusive 
Presidential function. In connection with the recognition, 
however, an assignment by Russia to the United States of 
whatever claims Russia had in the United States was made. 
Acting purportedly in pursuance of that assignment, the 
United States initiated litigation involving the distribution of 
surplus funds of the New York branch of a Russian insurance 
company that had been nationalized by the Soviet Govern- 
ment by a decree that attempted to cover the New York 
assets. All creditors who had done business with the New 
York branch had been paid. The controversy was between 
creditors who had dealt with branches outside of the United 
States and the claim of the United States under the assign- 
ment. The highest New York court had ordered distribution 
to these foreign creditors.*° On appeal to the Supreme Court, 
it was held that the executive agreement coupled with the 
assignment expressed our national policy and that this policy 
was supreme over state law to the contrary. This result was 
reached by giving to executive agreements the overriding 
effect of the Supremacy Clause although executive agree- 
ments are not mentioned in that Clause. Chief Justice Stone, 
in a dissent joined by Justice Roberts, disagreed.” The princi- 
pal basis for their dissent was that the agreement did not 
constitute a clear expression of a national policy to overrule 
state law on such a question. If not so expressed, state law 
should prevail. They agreed it would override state law if 


49 315 US. 203 (1942). They also cite United States v. Belmont, 301 U.S. 324 
(1937), containing broad language by Mr. Justice Sutherland in a case dealing with 
the same assignment as the Pink case; and United States v. Curtiss-Wright Export 
Corp., 299 U.S. 304 (1936), again containing broad language by Mr. Justice Suther- 
land. The latter case involved, however, only a delegation of power to the President 
by Congress. 

50 United States v. Pink, 284 N.Y. 555, 32 N.E.2d 552 (1940). 

51 United States v. Pink, 315 U.S. 203, 242, 249 (1942). 








} 
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such a consequence had been intended and had been made 
explicit. 

The proponents of the Bricker amendment not only have 
criticized the case on this supremacy aspect but have vigor- 
ously asserted that the case also held that the executive agree- 
ment was superior to the Fifth Amendment. If true, this 
would support their other arguments that international agree- 
ments can override the Constitution. This contention is inac- 
curate. The majority opinion denied specifically any such 
doctrine.” What the Court asserted was that the Fifth 
Amendment was not applicable on the ground the assignment 
marshalled claims of all American creditors of Russia in 
preference to creditors whose claims arose outside of the 
United States. This was analogized to the similiar preference 
of local creditors by one state as against creditors in other 
states which has been held a valid discrimination under 
similar provisions of the Fourteenth Amendment. It is signi- 
ficant that the lower federal courts in similar situations aris- 
ing subsequent to the principal decision have followed the 
supremacy aspect of the case but have not regarded the 


opinion as holding that executive agreements can override 
the Fifth Amendment.” 


While executive agreements are supreme over inconsistent 
state law if so intended, it is doubtful that executive agree- . 
ments have similar validity if inconsistent with prior Congres- 
sional action. This particular question has not been con- 
sidered by our highest tribunal. In a recent case in the Fourth 
Court of Appeals,°* now pending on appeal in the Supreme 


52 Jd., 315 US. at 228. 


53 See Note, United States v. Pink — a Reappraisal, 48 Cor. L. Rev. 890 (1948), 
for discussion and citation of cases. The statement in the text is believed accurate 
even though two of these lower court decisions gave relief when there were local 
creditors. This was not because the Fifth Amendment was overridden, but because 
the National policy was held to have set aside the state policy as to local creditors. 

54 United States v. Guy W. Capps, Inc., 204 F.2d 655 (4th Cir.), cert. granted, 
74 Sup. Ct. 135 (1953). See also, Sutherland, The Bricker Amendment, Executive 
Agreements, and Imported Potatoes, 67 Harv. L. Rev. 281 (1953). 
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Court, it was held that executive agreements are subject to 
prior federal policy enunciated by Congress. This policy must 
be within Congress’ power to determine. Such a result would 
be desirable, and it is to be hoped that the Supreme Court 
will so decide. 


The existing law on executive agreements would seem to 
be reasonably satisfactory, especially if, as the writer be- 
lieves, Chief Justice Stone’s opinion in the Pink case is 
followed. Such a view is a necessary implication of federal- 
ism, wholly apart from the Supremacy Clause. Certainly 
no case has been made for an amendment drastically chang- 
ing the existing balance of powers, and transferring respon- 
sibility for the direction of foreign policy from the President 
to Congress. The current difficulties in France, where the 
executive power has lost effective control over foreign policy, 
should demonstrate the folly of making such a radical change 
in our present workable arrangements. 


Substitute Proposals and Minor Provisions 


While this article is devoted primarily to the Bricker 
amendment as reported out by the Judiciary Committee of 
the Senate, a milder substitute amendment for regulating 
executive agreements was introduced by Senator George and 
had substantial support failing by only one vote from receiv- 
ing the necessary two-thirds.” Unlike the Bricker amend- 
ment, it did not touch the traditional procedure for making 
and enforcing treaties. It provides that other international 
agreements shall have internal effect only by act of Con- 
gress.” This would still interfere with the independent Presi- 
dential authority as ‘“Commander-in-Chief” and as “the 


55 100 Conc. Rec. 2251 (Feb. 26, 1954). 


56 Section 2 of the George Amendment reads as follows: “An international 
agreement other than a treaty shall become effective as internal law in the United 
States only by an act of the Congress.” A similar proposal by McCarran uses 
“legislation” in place of “act of the Congress.” This raises the danger of state legis- 
lation as under the “which clause.” 
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organ for foreign affairs” which is requisite for dealing 


with emergencies in war and peace, to say nothing of periods 
of “cold war.” Limitations of space prevent further discus- 
sion of this proposal. There have been no hearings on it that 
would give light as to its probable effect. Adoption of the late 
Chief Justice Stone’s opinion in the Pink case would provide 
adequate safeguard against improvident overruling of state 
law. No further restrictions on this necessary executive 
authority in emergencies should be adopted without full 
hearings. 


A new proposal by Senator Bricker, introduced in the Sen- 
ate on February 4, 1954, combines in a new Section 3” the 
George mandatory requirement of legislation by Congress 
before any executive agreement can have internal effect with 
a similiar requirement for treaties unless a two-thirds vote of 
the Senate on a treaty provides specifically to the contrary. 
His new proposal abandons the “which” clause, the assertion 
of power in Congress to control both external and internal 
aspects of all agreements, and the mandatory non-self- 
executing clause as applied to treaties. 


There remain serious objections. As discussed hereafter, 
there is danger of reintroducing the “which” clause idea in 
the apparently harmless provision that international agree- 
ments shall not conflict with the Constitution. Furthermore, 
as with the George proposal previously mentioned, the effect 
of the new Section 3 on the powers given by the Constitution 
to the President as “Commander - in - Chief” and as “the 
organ for foreign affairs” are uncertain and could interfere 
seriously with this necessary power for use in emergencies. 


57 United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 320 (1936). 


58 Section 3 of the new Bricker proposal reads as follows: “A treaty or other 
international agreement shall become effective as internal law in the United States 
only through legislation by the Congress unless in advising and consenting to a 
treaty the Senate, by a vote of two-thirds of the Senators present and voting, shall 
provide that such treaty may become effective as internal law without legislation 
by the Congress.” 
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As with the George proposal, it should not be adopted with- 
out full hearings. 


Finally, both the Bricker amendment and his new proposal 
provides that no provision of a treaty or other international 
agreement may conflict with the Constitution. This of course 
ought to be the law. While the Supreme Court has never 
found a treaty to be unconstitutional, the course of decision 
throughout its history indicates clearly that fundamental 
constitutional guarantees will be protected. One case” in- 
volving the prohibition amendment raised the question but 
the case did not reach the Supreme Court, on the ground 
the objectors did not have the necessary direct interest to 
raise the point. Thus there is no substantial basis for the 
claim that the Bill of Rights is endangered by “treaty law.” © 


The proponents argue that, if there is any doubt, the Con- 
stitution should be amended to make certain that this is the 
law. Our common law tradition reflects the conviction that 
it is unwise to codify the course of decision, especially in a 
Constitution. A more important objection is the possibility 
that this provision might be construed in the future as intend- 
ed to reverse the doctrine of Missouri v. Holland. Although 
it has been shown that this decision did not in any way violate 
the Constitution, the constant assertion to the contrary by 
the proponents raises this danger. Since the course of debate 
thus far in the Senate has revealed that the “which” clause 
will undoubtedly not be accepted in its present form, it is 
important that this dangerous proposal should not reappear 
in an apparently harmless provision. Some recent alternative 
proposals introduced on the floor of the Senate without hear- 


59 Milliken v. Stone, 16 F.2d 981 (2d Cir. 1927), cert. denied, 274 US. 748 
(1927). 

60 In the early stages of the debate, it was argued that the First Amendment 
only restricted “Congress.” For fuller statement of reasons why this textual argu- 
ment is unwarranted, see article cited MacChesney, etc, supra note 24. There is not 
even this textual basis for any other provision of the Bill of Rights. The text has 
discussed their claim as to the Fifth Amendment in the Pink case, and the Tenth 
Amendment in Missouri v. Holland. 
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ings provide that treaties must be made “in pursuance” of the 
Constitution.” This language suggests an even greater dan- 
ger of an indirect reintroduction of the “which” clause idea 
based on the proponent’s construction of Missouri v. Holland. 
Such a provision should also be rejected. The Constitution 
should only be amended when the need is clearly demon- 
strated. There is no more need in this instance than there 
would be for the inclusion of a restatement of the doctrine of 
Marbury v. Madison.” 


Much Ado About Very Little 


Only the major contentions of the Bricker proponents have 
been discussed. Many of their other arguments that are con- 
stantly advanced both in the hearings and in debates do not 
warrant extended treatment. Frequent reference is made to 
“over 200” treaties pending in the United Nations.” In 
response to an inquiry from the New York Times, the State 
Department has stated that the number of pending treaties 
that have been concluded with the sponsorship of the United 
Nations is fifty-four rather than two hundred. Of this total of 
fifty-four, only six have been signed by the United States. All 
six deal with conventional treaty subjects. Eighteen of these 
treaties that have been opened for signature we have refused 
to sign. 


Another constant reference®™ is to a recent State Depart- 
ment pamphlet called “Our Foreign Policy” © designed to 


61 E.g., Section 1 of Senator McCarran reads as follows: “After the ratification 
of this amendment no treaty shall be the supreme law of the land unless made in 
pursuance of this Constitution.” This is coupled with a Section 2 which is identical 
with Section 1 of the Bricker Amendment. Under these circumstances, “pursuance” 
presents a real danger of being intended to overrule Missouri v. Holland, 

62 1 Cranch 137 (U.S. 1803), instituting the doctrine of judicial review of legis- 
lation. 

63 E.g., Sen. RepP., supra note 4, at 5; Hearings, supra note 4, at 10. (Sen. 
Bricker). 

64 Inquiry by Arthur Krock to the State Department, N.Y. Times, Feb. 5, 1954, 
§ 1, p. 18, col. 5. 

65 £E.g., Holman, Hearings, supra note 4, at 144, 147; Sen. REp., supra note 4, 
at 5. 





758 TREATIES AND EXECUTIVE AGREEMENTS 


acquaint the general public with our goals and problems in 
foreign affairs. It opens with a sentence that “there is no 
longer any real distinction between domestic and foreign 
affairs.” President Truman wrote a foreword recommending 
the pamphlet to the American people. This statement is used 
to imply that the government was officially abolishing as a 
matter of law the distinction between domestic and foreign 
affairs in our governmental system. In context, it carries no 
such inference. The pamphlet attempts to show that our posi- 
tion as the leading world power makes everything we do and 
say and what we do or do not do a matter of world interest. 
World reactions to our statements and actions affect our 
foreign policy. This is true. It is not true that the pamphlet 
is a statement of a new juristic position. 


Another favorite argument” is based on the dissenting 
opinion of the late Chief Justice Vinson and two other Jus- 
tices in the Steel Seizure case. Here again, the impression is 
created that the opinion stated that the United Nations Char- 
ter was the principal legal basis for the seizure. A fair reading 
of the whole dissenting opinion would suggest that the Char- 
ter and other treaties were referred to as part of the back- 
ground on which Congress had legislated, and that the dis- 
sent in fact relied on Congressional acts as the legal ground 
for upholding the seizure. 


Finally, great stress is laid on the remarks made at Louis- 
ville by Mr. Dulles while a private citizen and before becom- 
ing Secretary of State.® While his opening remarks” on that 
occasion were indeed broad and in my opinion erroneous, no 


66 State Dep’t Publication No. 3972 (Foreign Affairs Policy Series 26, Sept. 
1950). 
67 


E.g., Sen. Rep., supra note 4, at 5; Senator Bricker, Hearings, supra note 4, 
at 234. 


68 Youngstown Co. v. Sawyer, 343 U.S. 579, 667 (1952). 


69 E.g., Sen. Rep., supra note 4, at 5; Hearings, supra note 4, at 49 (Schweppe) 
and 147 (Holman). 


70 Pertinent parts of Dulles’ Louisville, Ky., speech are reprinted in Hearings, 
supra note 4, at 862 et seq. 
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reference is ever made by the Bricker proponents to a sub- 
sequent statement in the same speech that there was room 
for honest differences of opinion as to the need for a con- 
stitutional amendment and that the whole problem should 
be “thoroughly explored.” “ Further capital is sought in the 
fact that Mr. Dulles has opposed the amendment since be- 
coming Secretary of State.” Such “inconsistency” is thor- 
oughly deplored. No mention is made of the fact that neither 
Senator Bricker’s original bill nor his revised version intro- 
duced in 1953” contained the “which” clause and that Sen. 
Bricker had opposed its inclusion, although now it is the 
heart of his amendment. 


Two Good Arguments Overstated 


Despite the character of some of the arguments the pro- 
ponents have made for their amendment, two contentions of 
substance remain that warrant further discussion. One is the 
nature of the treaty power. While their constant assertion 
that the treaty power is unlimited is not sustainable, it re- 
mains true that agreements regulating matters of genuine 
international concern and which do not violate any funda- 
mental constitutional guarantees may gradually extend the 
area of national control over matters formerly governed by 
the states. This same expansion has of course also taken place 
under the purely domestic powers of Congress. Both develop- 
ments are the result of the growing complexity of the world 
in which we live rather than the fruit of some dark plot. 


On the basis of this probable gradual expansion of national 
functions, the proponents have pushed the point to its utmost 
logical end. Using Articles 55 and 56 of the United Nations 


71 Jd. at 863. 

72 Id. at 823 et seq., testimony of Secretary of State Dulles. 

73 Jd. at 1. 

74 Jd. at 117 (Senator Bricker) ; Dispatch by William S. White quoting alleged 
private correspondence of Senator Bricker to other Senators in February of 1953 
specifically opposing the “which” clause. N.Y. Times, Feb. 11, 1954, p. 20, col. 2. 
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Charter which pledge the members of the United Nations to 
take joint and separate action for the promotion of long- 
range goals in the social, economic, cultural, and human rights 
fields, they argue that this authorizes legislation taking over 
control of all business, all education, all labor, all civil rights, 
and all professions.” Articles 55 and 56 have been held to be 
non-self-executing as previously stated." They might none- 
theless in theory be the basis of some future Congressional 
action. There is certainly no duty to enact specific legislation 
under these Articles. The only answer to the fears generated 
by this possibility is a sense of balance, and confidence in the 
American people and their officials. Whenever the objective 
of proper international regulation can be achieved through 
the use of a “federal-state” clause,” as in the International 
Labor Organization practice,” this expansion of national 
power can be avoided. Our government has already refused 
to sign numerous UN treaties which, if adopted, would have 
expanded federal power.” Logic is never pushed to extremes 
in the practical affairs of men. 


The other question of substance lies in the area of execu- 
tive agreements. The failure of the Constitution to define the 
line between the proper use of executive agreements and the 
situations where the treaty process requiring Senate approval 
should be mandatory has been noted. The proposed amend- 
ment would vest in Congress the entire power to determine 
this line and answer this very difficult question.*® Under our 


75 Sen. Rep., supra note 4, at 14, 15; Hearings, supra note 4, at 76. 

76 Sei Fujii v. State, 38 Cal.2d 718, 242 P.2d 617 (1952). 

77 For discussion of the “federal-state” clause, see Sorenson, Federal States and 
the International Protection of Human Rights, 46 Am. J. Int’t L. 195 (1952). 

78 See Turlington, The Human Rights Commission at the Crossroads, 45 Am. J. 
Int’L L. 534 (1951), urging the use of this approach for the Human Rights Cov- 
enants. 

79 See note 64 supra. 

80 Compare the earlier statement of Senator Bricker in Hearings, supra note 4, 
at 29: “Should the executive branch be unduly restricted, one of two things would 
happen. Observance of an unduly rigid constitutional provision might seriously 
interfere with the conduct of the Nation’s foreign affairs. This fact would tend to 
place a high premium on evasion of the Fundamental law.” (emphasis supplied). 
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existing constitutional arrangements, the question is left in 
doubt. On the one hand, there is the general constitutional 
system in domestic affairs whereby the power to legislate and 
appropriate is delegated to the legislative branch. On the 
other hand, the Constitution delegates the executive power 
to the President in his role as the ‘‘Chief Executive.” The 
President under the Constitution is also “Commander-in- 
Chief” of the armed forces and the “organ for foreign af- 
fairs,” derived from his power to send and receive diplomatic 
officers. The latter two are the chief sources of presidential 
authority in this area. This apparent conflict between differ- 
ent objectives and different parts of the Constitution is not 
unique nor is it new. Throughout our history there has been 
a constant struggle between the executive and the legislative 
branches for the power to control foreign policy. 


The same struggle has occurred in the purely domestic 
arena with the same results. An accommodation of such con- 
troversies has been reached in practice. The nature of this 
adjustment varies with the problems and times. A similar 
problem of a domestic nature concerns the power of the 
President to remove officers of the Government. The power 
to remove could be regarded as a function of the execution of 
the laws, as an incident of the appointing authority, as a 
“necessary or proper” function of Congress, or, finally, as 
nonexisting save for the power of impeachment, the only 
specific reference to the question in the Constitution.” 
Despite the fundamental nature of the problem, it was not 
until 1926 that the Supreme Court first dealt directly with 
the question. In Myers v. United States, the Court held that 
the President had the power to remove a postmaster appoint- 
ed with the consent of the Senate. The breadth of the holding 


These are wise remarks and they would seem equally applicable to “unduly rigid” 
statutory regulation under the Bricker Amendment. 

81 See discussion of this question in THe CoNnsTITUTION OF THE UNITED STATES 
or America, Revised and Annotated, 455-460 (Corwin ed. 1952). 

82 272 US. 52 (1926). 
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suggested the President could remove any officer he had 
appointed except United States judges. This threatened the 
independence of the regulatory commissions created by Con- 
gress. In 1935, in Humphrey v. United States, the Supreme 
Court decided that the President’s power did not extend to 
the removal of a member of the Federal Trade Commission. 
In this holding, the Court stressed the nature of the office 
held. Which officers in the Federal Government come within 
the Myers case and which are governed by the Humphrey 
ruling is uncertain. Other questions in this area also remain 
unsettled. In dealing with governmental problems of this 
character, whether in domestic or foreign affairs, this prac- 
tical course is workable and wise. Here again, logical ab- 
stractions should be avoided. 


Bricker Objectives — No “New” Treaties and 
Congressional Control of Foreign Policy, 


This discussion of the proposals and arguments of the 
Bricker proponents suggests that their broad objectives are 
twofold. With respect to the treaty-making process, their 
primary complaint is as to the “new type of treaty” with 
particular reference to treaties originating in the United 
Nations. These “new” treaties are asserted to deal with 
economic, social, and human rights questions which were not 
formerly the subject of international agreement. They claim 
these matters are not proper subjects of international regula- 
tion.** Their presentation reveals no serious objection to the 
conventional bilateral commercial treaties. Early in the 1953 
Hearings, Senator Bricker suggested putting the word “Mul- 
tipartite” © into the wording advocated by the American Bar 
Association in order to permit commercial treaties to be 
adopted under the present constitutional procedure. This was 


83 295 U.S. 602 (1935). 

84 Hearings, supra note 4, at 219, 395, 729 (Senator Dirksen) and 1263 
(Schweppe). 

85 Jd. at 8, 15. 
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apparently not acceptable to the spokesmen for the American 
Bar Association. In order to prevent what they consider as 
“bad” treaties, they are content to make more difficult the 
negotiation and enforcement of non-controversial treaties. 
As Father Conway has said in America, the Bricker amend- 
ment would not prevent us from making treaties: it would 
only prevent us from making effective treaties.** If “bad” 
treaties are negotiated, the place to stop them is in the 
Senate. The Senate has always been cautious in approving 
treaties. The Constitution does not need amendment to 
achieve this objective. 


Actaris: Roe 


The second broad purpose of the proponents is to curb 
the authority of the President over the direction of foreign 
policy and vest this control in Congress and even in the state 
legislatures on matters normally governed by state law. The 
reasons for believing this view unsound have been stated 
previously. The present agreement-making process is subject 
to adequate controls. Congress can immediately supersede 
by statute the internal effect of any international agreement 
they consider unwise.” The Supreme Court will invalidate 
any provisions of an international agreement that violate 
basic constitutional guarantees.** No amendment is needed to 
prevent abuse of the necessary Presidential control over the 
direction of foreign policy. 


Conclusion 











The present is no time to cripple the power of the nation 
in foreign affairs. The Bricker proposals are essentially 
negative. They would prevent us from playing our vital and 
necessary role as the leader of the free world struggle against 
the threat of international Communism. No obstacle should 
be erected that would prevent our effective use of the agree- 
86 Conway, “Darling Daughter” Amendment, 90 America 415 (Jan. 23, 1954). 


87 See note 46 supra. 
88 MacChesney, etc, supra, note 24. See note 60 supra. 
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ment-making process in forming and maintaining the alliances 
necessary to win that struggle. Nor should obstacles be placed 
in the way of negotiating through the United Nations or else- 
where agreements that would help to alleviate basic condi- 
tions of poverty and misery that are the ultimate causes of 
war. These are times that call for constructive, courageous, 
and imaginative leadership.” If the rule of law which we 
cherish at home is to be gradually extended to the world 
order, an effective agreement-making power is essential for 
its achievement. Force should not be the only effective means 
for adjusting differences. Peace and justice under law has 
been our fortunate heritage. Fate has made it our destiny to 
be the leader in seeking to make this heritage the prized 
possession of all mankind.” 


Brunson MacChesney* 





89 What better forum than the United Nations could there have been for Presi- 
dent Eisenhower’s recent challenging proposals for an international pool of fission- 
able materials for peaceful uses ? 

90 Since the original writing of this article last Winter all pending amendments 
were rejected in the Senate, the proposal of Senator George losing by one vote, see 
note 55 supra. A motion for reconsideration has been filed, but as of the middle of 
August, no action had been taken thereon. 

* Professor of Law, Northwestern University School of Law. 
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UNITED STATES OBLIGATIONS, UNDER THE CONSTITUTION OF THE INTERNATIONAL 
LABOR ORGANIZATION, WITH RESPECT TO CONVENTIONS ADOPTED BY THE INTER- 
NATIONAL LABOR CONFERENCE 


The view is held in some quarters that Public Law 43 of June 19, 1934, 
authorizing the President to accept membership in the ILO, and the ILO copn- 
stitution then in force, granted an immunity to the United States from ratifi- 
cation of ILO conventions. Those holding such a view have expressed the further 
opinion, that such immunity has been lost by virtue of the 1946 amendments to the 
ILO constitution and by Public Law 843 of June 30, 1948.7 authorizing the 
President to accept the amended ILO constitution. It is said that, by its 
acceptance of the 1946 amendments, the United States, for the first time, agreed 
to the provisions of the ILO constitution with regard to obligations concerning 
the ratification of conventions. 

These impressions are incorrect, and undoubtedly result from language in the 
preamble of Public Resolution 48, not included in Public Law 843, the implications 
of which are not clear and which is easily subject to misinterpretation. The 
obligations of the United States were the same as those of other federal states 
under the original ILO constitution, just as they are the same as those of other 
federal states under the amended ILO constitution. Both the original and 
revised constitutions contain special provisions, applicable to all federal states 
(not the United States alone), providing for procedures other than the consid- 
eration of ratification by federal states with respect to those conventions which 
they decide are inappropriate for treaty consideration under their federal consti- 
tutional system. 


I, COMPARISON OF ORIGINAL AND AMENDED ILO CONSTITUTION 


Article 19, paragraph 9, of the original ILO constitution contained special pro- 
visions relating to federal states. This paragraph was as follows: 

“9. In the case of a federal state, the power of which to enter into conventions 
on labor matters is subject to limitations, it shall be in the discretion of that 
government to treat a draft convention to which such limitations apply as a 
recommendation only, and the provisions of this article with respect to recom- 
mendations shall apply in such case.” [Italic added.] ° 

It should be noted that under this language discretion to treat a convention 
as a recommendation was not authorized in every case. It was authorized only 
with respect to conventions on matters with respect to which the power of the 
federal state to enter into conventions is subject to limitations. In other words, 
under this provision the United States, and other federal states belonging to 
the ILO, were authorized to treat conventions on such subjects as if they were 
recommendations; that is, not consider them for ratification, but refer them to 
“* * * the authority or authorities within whose competence the matter 
lies * * *” for such domestic legislative or other action as the federal states 
considered desirable on the subject. 

The amended ILO constitution also contains special provisions for federal 
states on this matter. These provisions are in article 19, paragraph 7, as fol- 
lows: 

“7. In the case of a federal state, the following provisions shall apply: 

“(a) in respect of conventions and recommendations which the federal 
government regards as appropriate under its constitutional system for fed- 
eral action, the obligations of the federal state shall be the same as those of 
members which are not federal states ; 

“(b) in respect of conventions and recommendations which the federal 
government regards as appropriate under its constitutional system, in whole 
or in part, for action by the constituent states, provinces, or cantons rather 
than for federal action, the federal government shall— 

“(i) make, in accordance with its constitution and the constitutions 
of the states, provinces, or cantons concerned, effective arrangements for 
the reference of such conventions and recommendations not later than 


1 See appendix 1. 
2 See appendix 2. 
* See appendix 3. 
* See appendix 4. 


5 See appendix 2, pars. 5, 6, and 8 for provisions of art. 19 with respect to recommenda- 
tions. 
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18 months from the closing of the session of the conference to the ap- 
propriate federal, state, provincial, or cantonal authorities for the 
enactment of legislation or other action ;” 

Paragraph 7(b) does not concern itself with procedures applicable to possible 
ratification. The handling of conventions by nonfederal states, and such con- 
ventions as federal states determine are applicable under paragraph 7 (a), is 
governed by paragraph 5 of article 19. Paragraph 5 deals with the referral of 
conventions to the competent authority for the consideration of ratification 
(subparagraphs (a) and (b)), the communication of ratification to the ILO if 
consent to ratification is given (subparagraph (d)), and reports as requested by 
the governing body on law and practice, including the reasons which promoted or 
delayed ratification. 

Under both the ILO constitution in force up to 1948, and the amended ILO 
constitution in force thereafter, the United States and other federal states have 
the authority to decide which conventions are inappropriate, under their respec- 
tive constitutional systems, for treaty consideration and to treat such conventions 
in the same manner as provided for recommendations. As a matter of fact, it 
might be argued that the provisions of the original ILO constitution, which deals 
with the matter in terms of “* * * power * * * to enter into conventions * * *” 
could have been interpreted to give less discretion to the federal state than the 
amended ILO constitution, which deals with the matter in terms of “* * * 
regards as appropriate under its constitutional system * * *” 


lI. ANALYSIS OF PUBLIC RESOLUTION NO. 43 


Apart from the provisions of the ILO constitution, the view may be held in 
some quarters that Public Resolution No. 48, authorizing the President to accept 
membership for the Government of the United States in the ILO, attached a 
reservation to United States membership in the matter of the convention pro- 
cedure. The pertinent language of the resolution is in the preamble, as follows: 

“Whereas special provision has been made in the constitution of the Interna- 
tional Labor Organization by which membership of the United States would not 
impose or be deemed to impose any obligation or agreement upon the United 
States to accept the proposals of that body as involving anything more than 
recommendations for its consideration :” 

This language does not express reservations, but notes that “special provision 
has been made in the constitution.” Although the language of the resolution 
might be confusing in this regard, the ILO constitution, original or revised, never 
had any special provisions for the United States alone. The special provisions 
applicable to federal states, including the United States, contained in both the 
original and amended constitutions, providing for procedures other than the 
consideration of ratification by federal states with respect to those conventions 
which they decide are inappropriate for treaty consideration under their respec- 
tive federal constitutional systems, are discussed above. Also, under both the 
original and revised ILO constitutions no member country is obligated to ratify 
any ILO convention or to enact any legislation on any recommendation. All 
ILO conventions and recommendations are recommendations for the considera- 
tion of member countries. 

Another indication that the language in the preamble of Public Resolution 43 
Was not intended to establish a special immunity for the United States from the 
convention procedure, may be found in the report of the Committee on Foreign 
Affairs of the House of Representatives (73d Cong., 2d sess., H. Rept. No. 2006), 
favorably reporting the joint resolution to the House. Pertinent excerpts from 
this report follow: 

“The International Labor Organization is an independent autonomous associa- 
tion which has as its objective improving labor standards throughout the world. 
It does this by examination of social problems, by continued conferences, by joint 
exploration of the possibilities of social progress. It does this through resolu- 
tion, recommendation, and treaty. Inasmuch as no nation can interfere in the 
immediate domestic affairs of another, these are the only means by which nations 
can carry on cooperation for common social purposes. 

~ * o * * * . 


“The obligations of membership are simple and limited. The obligation is 
to participate in the exploration of social problems and to exchange information 


® See appendix 5. 
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with regard to them. The acts of the conference are proposals for action and as 
such must be submitted to the member countries for further action. Any agree- 
ment or resolution must go back to the governments in the same way as a treaty 
prepared by any international conference. In the case of the United States such 
treaty would have to be acted upon by the Senate. This Government would be 
the sole judge as to the procedures that it would wish to follow in each 
case. * * *” [Italics added.] 

It would appear, therefore, that the House Foreign Affairs Committee recog- 
nized that all conclusions of the International Labor Conference, be they con- 
ventions or recommendations, are merely “* * * proposals for action * * *”; 
that is, recommendations for the cousideration of member countries, including 
the United States. It also is apparent that the possibility of giving considera- 
tion to the ratification of ILO conventions by the United States was envisaged 
by the committee. 

The record of United States ratification of ILO conventions also shows that 
it was not participating in the ILO from 1934 to 1948 with any special immunity 
under which it considered all ILO conventions as recommendations. 

Of the total of 7 ILO conventions ratified by the United States, 6 (5 in 1938 
and 1 in 1948) were ratified by the President before the joint resolution of June 
50, 1948, authorizing the acceptance of the revised ILO constitution, was sup- 
posed to have ended the period of alleged United States immunity from conven- 


tion procedures. The seventh convention was ratified by President Eisenhower 
in 1953. 


Ill. SUMMARY 

In sunrmary: 

1. All ILO conventions end recommendations are recommendations for the 
consideration of member countries. No member country is obligated to ratify 
any ILO convention or to enact any legislation on any ILO convention or recom- 
mendation. 

2. Special provisions in the ILO constitution, both original and amended, pro- 
vided for procedures other than the consideration of ratification by federal 
States, including the United States, with respect to such ILO conventions as 
they determine are inappropriate for treaty consideration under their respective 
federal constitutional systems ; that is, to treat them as if they were recommenda- 
tions. 

3. Special provisions for the United States alone are not contained in the ILO 
constitution, either original or revised, though the special provisions with respect 
to federal states are applicable to the United States. 

4. Public resolution 43 of June 19, 1934, authorizing the President to accept 
membership in the ILO for the United States, did not express reservations con- 
cerning provisions in the ILO constitution, but referred to provisions contained 
in that constitution. The resolution did not establish a special immunity from 
convention procedures for the United States, and of the 7 ILO conventions rati- 
fled by the United States, 6 were ratified during membership under the original 
ILO constitution and Public Resolution 43. 


APPENDIX 1 
[Public Resolution No. 43, 73d Cong., 2d sess. (S. J. Res. 131) ] 


JOINT RESOLUTION Providing for membership of the United States in the International 
Labor Organization 


Whereas progress toward the solution of the problems of international com- 
petition in industry can be made through international action concerning the 
welfare of wage earners; and 

Whereas the failure of a nation to establish humane conditions of labor is an 
obstacle in the way of other nations which desire to maintain and improve the 
conditions in their own countries; and 

Whereas the United States early recognized the desirability of international 
cooperation in matters pertaining to labor and took part in 1900 in establishing, 
and for many years thereafter supported, the International Association for 
Laber Legislation; and 

Whereas the International Labor Organization has advanced the welfare of 
labor throughout the world through studies, recommendations, conferences, and 
conventions concerning conditions of labor ; and 

Whereas other nations have joined the International Labor Organization with- 
out being members of the League of Nations; and 
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Whereas special provision has been made in the constitution of the Interna- 
tional Labor Organization by which membership of the United States would not 
impose or be deemed to impose any obligation or agreement upon the United 
States to accept the proposals of that body as involving anything more than 
recommendations for its consideration: Therefore, be it 

Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled, That tre President is hereby authorized to 
accept membership for the Government of the United States of America in the 
International Labor Organization, which, through its general conference of rep- 
resentatives of its members and through its International Labor Office, collects 
information concerning labor throughout the world and prepares international 
conventions for the consideration of member governments with a view to im- 
proving conditions of labor. 

Sec. 2. That in accepting such membership the President shall assume on be- 
half of the United States no obligation under the covenant of the League of 
Nations. 

Approved June 19, 1934. 


PARAGRAPHS 5 THROUGH 9 OF ARTICLE 19 oF ILO CONSTITUTION IN FoRcE FROM 
1934 (WHEN U. S. BecaME MemBeER) UNTIL AMENDED ILO ConstiTUTION CAME 
Into Force In 1948 


5. Each of the Members undertakes that it will, within the period of one year at 
most from the closing of the session of the Conference,.or if it is impossible owing 
to exceptional circumstances to do so within the period of one year, then at the 
earliest practicable moment and in no case later than 18 months from the closing 
of the session of the Cenference, bring the recommendation or draft convention 
before the authority or authorities within whose competence the matter lies, for 
the enactment of legislation or other action. 

6. In the case of a recommendation, the Members will inform the Secretary- 
General of the action taken. 

7. In the case of a draft convention, the Member will, if it obtains the consent 
of the authority or authorities within whose competence the matter lies, com- 
municate the formal ratification of the convention to the Secretary-General and 
will take such action as may be necessary to make effective the provisions of such 
convention. 

8. If on a recommendation no legislative or other action is taken to make a 
recommendation effective, or if the draft convention fails to obtain the consent 
of the authority or authorities within whose competence the matter lies, no 
further obligation shall rest upon the Member. 

9. In the case of a federal State, the power of which to enter into conventions 
on labour matters is subject to limitations, it shall be in the discretion of that 
Government to treat a draft convention to which such limitations apply as a 
recommendation only, and the provisions of this Article with respect to recom- 
mendations shall apply in such cases. 


APPENDIX 3 


[Public Law 834 (S. J. Res. 117), 80th Cong., ch. 756, 2d sess. ] 
JOINT RESOLUTION 


Whereas the Senate and House of Representatives by Public Resolution Num- 
bered 43 of the Seventy-third Congress authorized the President to accept mem- 
bership for the Government of the United States of America in the International 
Labor Organization and the President, pursuant thereto, accepted such member- 
ship on August 20, 1934; and 

Whereas such membership in the International Labor Organization has proved 
of benefit to the people of the United States; and 

Whereas the International Labor Organization provides a unique interna- 
tional forum in which representatives of employers and workers join together 
with those of governments in formulating conventions and recommendations 
which serve as international minimum standards for labor and social legislation 
and administration within member countries ; and 
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* Remains bound by the 14 Conventions which India had ratified up to 1 April 1937, the date on which Burma ceased to be part of India. 
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Whereas extensive revision of the constitution has been undertaken to enable 
the Organization to meet changed conditions, to strengthen the application of 
conventions and recommendations, with careful provision to meet the constitu- 
tional rules and practices of Federal States, and to operate as a specialized 
agency in relationship with the United Nations; and 

Whereas the Constitution of the International Labor Organization Instrument 
of Amendment of 1946 was adopted unanimously on October 9, 1946, with the 
entire delegation of the United States to the Twenty-ninth Session of the Inter- 
national Labor Conference supporting this Instrument of Amendment: Therefore, 
be it 

Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the President is hereby authorized to ac- 
cept for the Government of the United States of America the Constitution of the 
International Labor Organization Instrument of Amendment adopted by the 
Twenty-ninth Session of the International Labor Conference on October 9, 1946. 


(Sections 2 and 3 of this Joint Resolution deal with funds for U. 8. participa- 
tion in the ILO and investigations of U. S. representatives to ILO meetings. ) 


APPENDIX 4 


PARAGRAPH 7 OF ARTICLE 19 OF THE AMENDED ILO CONSTITUTION WHICH WENT 
INTO Force In 1918 


7. In the case of a federal State, the following provisions shall apply : 

(a) in respect of Conventions and Recommendations which the federal 
Government regards as appropriate under its constitutional system for 
federal action, the obligations of the federal State shall be the same as those 
of Members which are not federal States ; 

(b) in respect of Conventions and Recommendations which the federal 
Government regards as appropriate under its constitutional system, in whole 
or inpart, for action by the constituent States, provinces, or cantons rather 
than for federal action, the federal Government shall— 

(i) make, in accordance with its Constitution and the Constitutions 
of the States, provinces or cantons concerned, effective arrangements 
for the reference of such Conventions and Recommendations not later 
than eighteen months from the closing of the session of the Conference 
to the appropriate federal, State, provincial or cantonal authorities for 
the enactment of legislation or other action; 

(ii) arrange, subject to the concurrence of the State, provincial or 
cantonal Governments concerned, for periodical consultations between 
the federal and the State, provincial or cantonal authorities with a view 
to promoting within the federal State co-ordinated action to give effect to 
the provisions of such Conventions and Recommendations ; 

(iii) inform the Director-General of the International Labour Office 
of the measures taken in accordance with this Article to bring such 
Conventions and Recommendations before the appropriate federal, State, 
provincial or cantonal authorities with particulars of the authorities 
regarded as appropriate and of the action taken by them ; 

(iv) in respect of each such Convention which it has not ratified, re- 
port to the Director-General of the International Labour Office, at ap- 
propriate intervals as requested by the Governing Body, the position of 
the law and practice of the federation and its constituent States, prov- 
inces or cantons in regard to the Convention, showing the extent to 
which effect has been given, or is proposed to be given, to any of the pro- 
visions of the Convention by legislation, administrative action, collective 
agreement, or otherwise ; 

(v) in respect of each such Recommendation, report to the Director- 
General of the International Labour Office, at appropriate intervals as 
requested by the Governing Body, the position of the law and practice 
of the federation and its constituent States, provinces or cantons in 
regard to the Recommendation, showing the extent to which effect has 
been given, or is proposed to be given, to the provisions of the Recom- 
mendation and such modifications of these provisions as have been 
found or may be found necessary in adopting or applying them. 
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APPENDIX 5 


PARAGRAPH 5 OF ARTICLE 19 OF THE AMENDED ILO CONSTITUTION GOVERNING THE 
HANDLING OF CONVENTIONS BY NON-FEDERAL STATES AND SUCH CONVENTIONS AS 
FEDERAL STATES DETERMINED ARE APPLICABLE UNDER PARAGRAPH 7 (A) 


5. In the case of a Convention— 

(a) the Convention will be communicated to all Members for ratification : 

(b) each of the Members undertakes that it will, within the period of 
one year at most from the closing of the session of the Conference, or if it 
is impossible owing to exceptional circumstances to do so within the period 
of one year, then at the earliest practicable moment and in no case later 
than eighteen months from the closing of the session of the Conference, 
bring the Convention before the authority or authorities within whose com- 
petence the matter lies, for the enactment of legislation or other action; 

(c) Members shall inform the Director-General of the International La- 
bour Office of the measures taken in accordance with this Article to bring 
the Convention before the said competent authority or authorities, with 
particulars of the authority or authorities regarded as competent, and of 
the action taken by them: 

(d) if the Member obtains the consent of the authority or authorities 
within whose competence the matter lies, it will communicate the formal 
ratification of the Convention to the Director-General and will take such 
action as may be necessary to make effective the provisions of such Con- 
vention ; 

(e) if the Member does not obtain the consent of the authority or author- 
ities within whose competence the matter lies, no further obligation shall 
rest upon the Member except that it shall report to the Director-General 
of the International Labour Office, at appropriate intervals as requested by 
the Governing Body, the position of its law and practice in regard to the 
matters dealt with in the Convention, showing the extent to which effect 
has been given, or is proposed to be given, to any of the provisions of the 
Convention by legislation, administrative action, collective agreement, or 
otherwise and stating the difficulties which prevent or delay the ratification 
of such Convention. 
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INTERNATIONAL LABOUR CONFERENCE 


CONVENTION (No. 62) CONCERNING SAFETY 
PROVISIONS IN THE BUILDING INDUSTRY ! 





The General Conference of the International Labour Organ- 
isation, 
Having been convened at Geneva by the Governing Body of 
the International Labour Office, and having met in its 
Twenty-third Session on 3 June 1937, and 
Considering that building work gives rise to serious accident 
risks which it is necessary to reduce both on humani- 
tarian and on economic grounds, and 
Having decided upon the adoption of certain proposals with 
regard to safety provisions for workers in the building 
industry with reference to scaffolding and hoisting 
machinery, which is the first item on the agenda of the 
Session, and 
Considering that, in view of the desirability of standardising 
minimum safety provisions without prescribing require- 
ments too rigid for general application, the most 
appropriate form for these proposals is that of an inter- 
national Convention accompanied by a Recommendation 
embodying a model code of safety regulations, 


adopts this twenty-third day of June of the year one thousand 
nine hundred and thirty-seven the following Convention, which 


may be cited as the Safety Provisions (Building) Convention, 
1937 : 





Part I. OBLIGATIONS OF PARTIES TO THE CONVENTION 


Article 1 


1. Each Member of the International Labour Organisation 
which ratifies this Convention undertakes that it will maintain 
in force laws or regulations— 


(a) which ensure the application of the General Rules set 
forth in Parts II to IV of this Convention ; and 


(b) in virtue of which an appropriate authority has power to 
make regulations for the purpose of giving such effect as 
may be possible and desirable under national conditions 
to the provisions of, or provisions equivalent to the pro- 
visions of, the model code annexed to the Safety Provisions 
(Building) Recommendation, 1937, or any revised model 
code subsequently recommended by the International 
Labour Conference. 


1 Date of coming into force: 4 July 1942. 
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2. Each such Member further undertakes that it will com- 
municate every third year to the International Labour Office 
a report indicating the extent to which effect has been given to 
the provisions of the model code annexed to the Safety Pro- 
visions (Building) Recommendation, 1937, or of any revised 
model code subsequently recommended by the International 
Labour Conference. 


Article 2 


1. The laws or regulations for ensuring the application of 
the General Rules set forth in Parts II to [IV of this Convention 
shall apply to all work done on the site in connection with the 
construction, repair, alteration, maintenance and demolition of 
all types of buildings. 

2. The said laws or regulations may provide that the com- 
petent authority may, after consultation with the organisations 
of employers and workers concerned where such exist, exempt 
from all or any of their provisions work of such a character 
that reasonably safe conditions normally obtain. 


Article 3 


The laws or regulations for ensuring the application of the 
General Rules set forth in Parts II to IV of this Convention, 
and regulations made by the appropriate authority for the 
purpose of giving effect to the model code annexed to the 


Safety Provisions (Building) Recommendation, 1937, shall— 


(a) require employers to bring them to the notice of all 
persons concerned in a manner approved by the competent 
authority ; 

(bo) define the persons responsible for compliance therewith ; 
and 

(c) prescribe adequate penalties for any violation thereof. 


Article 4 


Each Member which ratifies this Convention undertakes to 
maintain, or satisfy itself that there is maintained, a system of 
inspection adequate to ensure the effective enforcement of its 
laws and regulations relating to safety precautions in the 
building industry. 

Article 5 


1. In the case of a Member the territory of which includes 
large areas where, by reason of the sparseness of the population 
or the stage of economic development of the area, the competent 
authority considers it impracticable to enforce the provisions of 
this Convention, the authority may exempt such areas from the 
application of the Convention either generally or with such 
exceptions in respect of particular localities or particular kinds 
of building operations as it thinks fit. 

2. Each Member shall indicate in its first annual report 
upon the application of this Convention submitted under 
Article 22 of the Constitution of the International Labour 
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Organisation any areas in respect of which it proposes to have 
recourse to the provisions of the present Article and no Member 
shall, after the date of its first annual report, have recourse to 
the provisions of the present Article except in respect of areas 
so indicated. 


3. Each Member having recourse to the provisions of the 
present Article shall indicate in subsequent annual reports any 
areas in respect of which it renounces the right to have recourse 
to the provisions of the present Article. 


Article 6 


Each Member which ratifies this Convention undertakes to 
communicate annually to the International Labour Office the 
latest statistical information relating to the number and clas- 
sification of accidents occurring to persons occupied on work 
within the scope of this Convention. 


PART II. GENERAL RULES AS TO SCAFFOLDS 


Article 7 


1. Suitable scaffolds shall be provided for workmen for all 
work that cannot be safely done from a ladder or by other 
means. 


2. A scaffold shall not be constructed, taken down, or sub- 
stantially altered, except— 
(a) under the supervision of a competent and responsible 
person ; and 
(bo) as far as possible by competent workers possessing 
adequate experience in this kind of work. 
3. All scaffolds and appliances connected therewith and all 
ladders shall— 
(a) be of sound material ; 
(b) be of adequate strength having regard to the loads and 
strains to which they will be subjected ; and 
(c) be maintained in proper condition. 
4. Scaffolds shall be so constructed that no part thereof 
can be displaced in consequence of normal use. 


5. Scaffolds shall not be overloaded and so far as practic- 
able the load shall be evenly distributed. 


6. Before installing lifting gear on scaffolds special pre- 
cautions shall be taken to ensure the strength and stability of 
the scaffolds. 


7. Scaffolds shall be periodically inspected by a competent 
person. 


8. Before allowing a scaffold to be used by his workmen 
every employer shall, whether the scaffold has been erected by 
his workmen or not, take steps to ensure that it complies fully 
with the requirements of this Article. 
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Article 8 


1. Working platforms, gangways and stairways shall— 


(a) beso constructed that no part thereof can sag unduly or 
unequally ; 

(b) be so constructed and maintained, having regard to the 
prevailing conditions, as to reduce as far as practicable 
risks of persons tripping or slipping ; and 

(c) be kept free from any unnecessary obstruction. 


2. In the case of working platforms, gangways, working 
places and stairways at a height exceeding that to be prescribed 
by national laws or regulations— 


(a) every working platform and every gangway shall be 
closely boarded unless other adequate measures are taken 
to ensure safety ; 

(b) every working platform and gangway shall have adequate 
width ; and 

(c) every working platform, gangway, working place and 
stairway shall be suitably fenced. 


Article 9 


1. Every opening in the floor of a building or in a working 
platform shall, except for the time and to the extent required 
to allow the access of persons or the transport or shifting of 
material, be provided with suitable means to prevent the fall of 
persons or material. 


2. When persons are employed on a roof where there is 
a danger of falling from a height exceeding that to be prescribed 
by national laws or regulations, suitable precautions shall be 
taken to prevent the fall of persons or material. 


3. Suitable precautions shall be taken to prevent persons 
being struck by articles which might fall from scaffolds or other 
working places. 


Article 10 


1. Safe means of access shall be provided to all working 
platforms and other working places. 


2. Every ladder shall be securely fixed and of such length 
as to provide secure handhold and foothold at every position at 
which it is used. 


3. Every place where work is carried on and the means of 
approach thereto shall be adequately lighted. 


4. Adequate precautions shall be taken to prevent danger 
from electrical equipment. 


5. No materials on the site shall be so stacked or placed 
as to cause danger to any person. 
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Pagt III. GENERAL RULES AS TO HOISTING APPLIANCES 


Article 11 


1. Hoisting machines and tackle, including their attach- 
ments, anchorages and supports, shall— 
(a) be of good mechanical construction, sound material and 
adequate strength and free from patent defect ; and 


(b) be kept in good repair and in good working order. 
2. Every rope used in hoisting or lowering materials or as 


a means of suspension shall be of suitable quality and adequate 
strength and free from patent defect. 



















Article 12 
1. Hoisting machines and tackle shall be examined and 
adequately tested after erection on the site and before use and 


be re-examined in position at intervals to be prescribed by 
national laws or regulations. 


2. Every chain, ring, hook, shackle, swivel and pulley block 
used in hoisting or lowering materials or as a means of sus- 
pension shall be periodically examined. 








| Article 13 
1. Every crane driver or hoisting appliance operator shall 
be properly qualified. 


2. No person under an age to be prescribed by national 
laws or regulations shall be in control of any hoisting machine, 
including any scaffold winch, or give signals to the operator. 
















Article 14 


1. In the case of every hoisting machine and of every 
chain, ring, hook, shackle, swivel and pulley block used in 
hoisting or lowering or as a means of suspension the safe 
working load shall be ascertained by adequate means. 


2. Every hoisting machine and all gear referred to in the 


preceding paragraph shall be plainly marked with the safe 
working load. 


3. In the case of a hoisting machine having a variable safe 
working load each safe working load and the conditions under 
which it is applicable shall be clearly indicated. 


4. No part of any hoisting machine or of any gear referred 
to in paragraph 1 of this Article shall be loaded beyond the safe 
working load except for the purpose of testing. 


Article 15 


1. Motors, gearing, transmissions, electric wiring and other 


dangerous parts of hoisting appliances shall be provided with 
efficient safeguards. 
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2. Hoisting appliances shall be provided with such means 
as will reduce to a minimum the risk of the accidental descent 
of the load. 


3. Adequate precautions shall be taken to reduce to a 
minimum the risk of any part of a suspended load becoming 
accidentally displaced. 


Part IV. GENERAL RULES AS TO SAFETY EQUIPMENT AND 
First AID 


Article 16 


1. All necessary personal safety equipment shall be kept 
available for the use of the persons employed on the site and 
be maintained in a condition suitable for immediate use. 


2. The workers shall be required to use the equipment 
thus provided and the employer shall take adequate steps to 
ensure proper use of the equipment by those concerned. 


Article 17 


When work is carried on in proximity to any place where 
there is a risk of drowning, all necessary equipment shall be 
provided and kept ready for use and all necessary steps shall 
be taken for the prompt rescue of any person in danger. 


Article 18 


Adequate provision shall be made for prompt first-aid 
treatment of all injuries likely to be sustained during the course 
of the work. 


PART V. FINAL PROVISIONS 


Article 19 


The formal ratifications of this Convention shall be com- 
municated to the Director-General of the International Labour 
Office for registration. 


Article 20 


1. This Convention shall be binding only upon those Mem- 
bers of the International Labour Organisation whose ratifi- 
cations have been registered with the Director-General. 


2. It shall come into force twelve months after the date on 
which the ratifications of two Members have been registered 
with the Director-General. 


3. Thereafter, this Convention shall come into force for 
any Member twelve months after the date on which its ratifi- 
cation has been registered. 


Article 21 


As soon as the ratifications of two Members of the Inter- 
national Labour Organisation have been registered, the Director- 
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General of the International Labour Office shall so notify all 
the Members of the International Labour Organisation. He 
shall likewise notify them of the registration of ratifications 
which may be communicated subsequently by other Members 
of the Organisation. 


Article 22 


1. A Member which has ratified this Convention may 
denounce it after the expiration of ten years from the date 
on which the Convention first comes into force, by an act com- 
municated to the Director-General of the International Labour 
Office for registration. Such denunciation shall not take effect 
until one year after the date on which it is registered. 


2. Each Member which has ratified this Convention and 
which does not, within the year following the expiration of the 
period of ten years mentioned in the preceding paragraph, 
exercise the right of denunciation provided for in this Article, 
will be bound for another period of ten years and, thereafter, 
may denounce this Convention at the expiration of each period 
of ten years under the terms provided for in this Article. 


Article 23 


At the expiration of each period of ten years after the 
coming into force of this Convention, the Governing Body of 
the International Labour Office shall present to the General 
Conference a report on the working of this Convention and 
shall consider the desirability of placing on the agenda of the 
Conference the question of its revision in whole or in part. 


Article 24 


1. Should the Conference adopt a new Convention revising 
this Convention in whole or in part, then, unless the new Con- 
vention otherwise provides, 


(a) the ratification by a Member of the new revising Conven- 
tion shall ipso jure involve the immediate denunciation 
of this Convention, notwithstanding the provisions of 
Article 22 above, if and when the new revising Convention 
shall have come into force ; 


(b) as from the date when the new revising Convention comes 
into force this Convention shall cease to be open to ratifi- 
cation by the Members. 


2. This Convention shall in any case remain in force in its 
actual form and content for those Members which have ratified 
it but have not ratified the revising Convention. 

Article 25 


The French and English texts of this Convention shall both 
be authentic. 


62805 O—55——_50 
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INTERNATIONAL LABOUR CONFERENCE 


CONVENTION (No. 67) CONCERNING THE REGULATION 
OF HOURS OF WORK AND REST PERIODS 
IN ROAD TRANSPORT 


The General Conference of the International Labour Organ- 
isation, 
Having been convened at Geneva by the Governing Body 


of the International Labour Office, and having met in 
its Twenty-fifth Session on 8 June 1939, and 


Having decided upon the adoption of certain proposals with 
regard to the regulation of hours of work and rest 
periods of professional drivers (and their assistants) of 
vehicles engaged in road transport, which is the fourth 
item on the agenda of the Session, and 


Having determined that these proposals shall take the form 
of an international Convention, 


adopts this twenty-eighth day of June of the year one thousand 
nine hundred and thirty-nine the following Convention, which 
may be cited as the Hours of Work and Rest Periods (Road 
Transport) Convention, 1939 : 


Article 1 
1. This Convention applies to— 


(a) persons who drive in a professional capacity a road 
transport vehicle ; and 

(b) attendants and other persons who travel with a road 
transport vehicle in a professional capacity connected 
with the vehicle, its passengers or its load. 


2. For the purpose of this Convention, the term “ road 
transport vehicle” includes all vehicles, whether publicly or 
privately owned, propelled by mechanical power, including 
trams, trolley-cars and trailers drawn by mechanically-propelled 
vehicles, which are engaged in the transport of passengers or 
goods by a public highway for payment or for the purposes of 
the undertaking operating the vehicle. 


Article 2 


The competent authority may exempt from the application 
of this Convention— 


(a) persons who drive or travel with private vehicles used 
solely for personal services ; 
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(b) persons who drive or travel with vehicles engaged in— 

(i) transport by agricultural or forestry undertakings 
in so far as such transport is directly connected with 
and exclusively used for the work of the under- 
taking ; 

(ii) the transport of sick and injured persons by hospi- 
tals and nursing homes ; 

(iii) transport for the purposes of national defence, 
police services and other transport effected in the 
administration of public authority ; 

(iv) transport for rescue or salvage work. 


Article 3 


The competent authority may exclude from the application 
of all or any of the provisions of this Convention owners of 
vehicles and members of their families who are not employed 
for wages, or prescribed classes of such persons, if and so long 
as the authority— 


(a) is satisfied that such exclusion will not— 

(i) expose to unreasonable competition the conditions 
of employment of the persons to whom the provi- 
sions in question remain applicable ; or 

(ii) expose to unreasonable risk of accident the persons 
to whom the Convention applies or endanger public 
safety ; or 


(b) is satisfied that in view of the conditions in the country 
concerned the application of the provisions in question to 
the persons proposed to be excluded is impracticable. 


Article 4 
For the purpose of this Convention— 


(a) the term “hours of work” means the time during which 
the persons concerned are at the disposal of the employer 
or of any other person entitled to claim their services, or 
in the case of owners of vehicles and members of their 
families, the time during which they are engaged on their 
own account in work connected with a road transport 
vehicle, its passengers or its load, and includes— 

(i) time spent in work done during the running time 
of the vehicle ; 
(ii) time spent in subsidiary work ; 
(iii) periods of mere attendance ; and 
(iv) breaks for rest and interruptions of work, which 
breaks or interruptions do not exceed a duration 
to be prescribed by the competent authority ; 


(b) the term “running time of the vehicle’? means the time 
from the moment when the vehicle starts at the 
beginning of the working day until the moment 
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when the vehicle stops at the end of the working day, 
excluding any time during which the running of the 
vehicle is interrupted for a period exceeding a duration 
to be prescribed by the competent authority during which 
period the persons who drive or travel with the vehicle 
are free to dispose of their time as they please or are 
engaged in subsidiary work ; 


(c) the term “subsidiary work” means work in connection 
with the vehicle, its passengers or its load which is done 
outside the running time of the vehicle, including more 
particularly— 

(i) work in connection with accounts, the paying in of 
cash, the signing of registers, the handing in of 
service sheets, the checking of tickets and other 
similar work ; 
the taking over and garaging of the vehicle ; 
travelling from the place where a person signs on 
to the place where he takes over the vehicle and 
from the place where he leaves the vehicle to the 
place where he signs off ; 

(iv) work in connection with the upkeep and repair of 
the vehicle ; and 


(v) the loading and unloading of the vehicle ; 
the term “ periods of mere attendance” means periods 
during which a person remains at his post solely in order 


to reply to possible calls or to resume action at the time 
fixed in the timetable. 


Article 5 


1. The hours of work of persons to whom this Convention 
applies shall not exceed forty-eight in the week. 


2. The competent authority may authorise higher weekly 
limits of hours for persons who ordinarily do a considerable 
amount of subsidiary work or whose work is frequently inter- 
rupted by periods of mere attendance. 


Article 6 


1. The competent authority may permit weekly hours of 
work to be calculated as an average. 


2. Where the competent authority permits weekly hours 
of work to be calculated as an average, it shall determine 
the number of weeks over which the average may be calcu- 
lated and the maximum number of hours that may be worked 
in any week. 


Article 7 


1. The hours of work of persons to whom this Convention 
applies shall not exceed eight in the day. 
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2. Where by law, custom, or agreement between the 
employers’ and workers’ organisations concerned, or where 
no such organisations exist between employers’ and workers’ 
representatives, the hours of work on one or more days of 
the week are less than eight, the limit of eight hours may be 
exceeded on the remaining days of the week by the sanction 
of the competent authority, or by agreement between such 
organisations or representatives, so however that in no case 
shall the daily limit of eight hours be exceeded in virtue of 
the provisions of this paragraph by more than one hour. 


3. The competent authority may authorise higher daily 
limits— 
(a) in respect of persons whose weekly hours of work 
do not exceed forty-eight in any week as provided in 


Article 5, paragraph 1, or an average of forty-eight 
as provided in Article 6 ; and 


(b) in respect of persons who ordinarily do a considerable 
amount of subsidiary work or whose work is frequently 
interrupted by periods of mere attendance. 


Article 8 


The competent authority shall prescribe the maximum 
number of hours which may separate the beginning and end 
of the working day. 


Article 9 


1. The competent authority may permit time lost as a 
result of accidental causes to be made up within a prescribed 
period. 


2. The competent authority may permit the limits of 
hours authorised by the preceding Articles to be exceeded in 
cases in which the provisions of this Article are applied. 


Article 10 


The competent authority may permit the limits of hours 
authorised by the preceding Articles to be exceeded to a pre- 
scribed extent in cases in which it is satisfied that there is 
a snortage of indispensable skilled labour. 


Article 11 


1. This Article applies in the following cases : 


(a) in case of accident, breakdown, unforeseen delay, dislo- 
cation of services, interruption of traffic, or force 
majeure ; 

(b) in order to make good the unforeseen absence of a person 
employed upon indispensable work for whom it is impos- 
sible to find a substitute ; 
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(c) in case of rescue or relief work necessitated by earth- 
quake, flood, fire, epidemic, or any other calamity or 
disaster ; 

(d) in case of urgent and exceptional necessity for ensuring 
the working of services of public utility. 

2. In the cases in which this Article applies— 

(a) the limits of hours authorised by the preceding Articles 
may be exceeded, 

(b) the period of five hours prescribed by Article 14 may be 
extended, and 

(c) the periods of rest prescribed by Articles 15 and 16 may 
be reduced, 


but only in so far as may be necessary for the performance 
of indispensable work. 


3. The employer or the owner of the vehicle shall notify 
the competent authority, within a period and in a manner to 
be prescribed by the said authority, of all time worked in 
virtue of this Article and of the reasons therefor. 


Article 12 


1. The limits of hours authorised by the preceding Articles 
may be exceeded, but only in so far as may be necessary for 
the performance of indispensable work, in order to meet excep- 


tional requirements in respect of— 


(a) the transport by hotels of passengers and their luggage 
between the hotel and the station or port of arrival or 
departure ; and 


(bo) transport by funeral undertakings. 


2. The competent authority shall determine the conditions 
subject to which the preceding paragraph applies. 


Article 13 


1. The competent authority may permit the limits of hours 
authorised by the preceding Articles to be exceeded by the 
working of overtime in accordance with the provisions of this 
Article. 


2. The competent authority may grant permission to work 
overtime in accordance with regulations prescribing— 
(a) the procedure by which permission shall be granted ; 
(bo) the minimum overtime rate of remuneration, which shall 
in no case be less than one and a quarter times the normal 
rate ; and 
(c) the maximum number of hours for which permission may 
be granted, which shall in no case exceed— 
(i) seventy-five hours in any year in cases in which 
weekly hours of work are calculated as an average 
over a period exceeding a week ; or 
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(ii) one hundred hours in any year in cases in which 
the weekly limit of hours of work is applied as a 
strict limit applicable to each week. 


3. In any country in which it is not desired to place a 
fixed number of hours of overtime in the year at the disposal 
of undertakings, the competent authority may permit the 
limits of hours authorised by the preceding Articles to be 
exceeded, subject to the condition that all time worked in 
virtue of this paragraph shall be paid for at not less than one 
and a half times the normal rate. 


Article 14 


1. No driver may drive for any continuous period of more 
than five hours. 


2. For the purpose of the preceding paragraph any two 
periods of time shall be deemed to be a continuous period 
unless separated by an interval of a duration to be prescribed 
by the competent authority. 


3. The competent authority may exempt from the applica- 
tion of paragraph 1 drivers for whom adequate intervals are 
ensured by stops provided for in the timetable or by the inter- 
mittent nature of the work. 


Article 15 


1. Every person to whom this Convention applies shall 
be granted in every period of twenty-four hours a period of 
rest comprising at least twelve consecutive hours. 


2. The competent authority may permit the period of rest 
required by paragraph 1 to be reduced in the case of certain 
services subject to breaks of considerable duration. 


3. The competent authority may permit the period of rest 
to be reduced on a prescribed number of days in the week, 
so however that the average rest calculated over the week is 
not less than the minimum required by paragraph 1. 


Article 16 


1. Every person to whom this Convention applies shall be 
granted in every period of seven days a period of rest com- 
prising at least thirty consecutive hours of which not less than 
twenty-two fall within the same calendar day. 


2. The competent authority may permit a number of 
periods of rest fulfilling the requirements of paragraph 1 to 
be granted in the course of a number of weeks not exceeding 
a prescribed maximum in lieu of one such period of rest in every 
period of seven days. In such case the number of periods of 
rest granted in the course of the number of weeks over which 
the said periods of rest are distributed shall be at least equal to 
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the number of weeks and the time separating any two periods 
of rest shall not exceed ten days. 


Article 17 


Decisions taken by the competent authority in pursuance of 
the provisions of this Convention enumerated below shall be 
taken after consultation with the employers’ and workers’ 
organisations concerned where such exist : 
Article Article 

2: 10 ; 

33 11, paragraph 3; 
4 (a) and (bd); 12, paragraph 2; 
5, paragraph 2; 13; 
6; 14, paragraphs 2 and 3; 
7, paragraphs 2 and 3; 15, paragraphs 2 and 3; 
8; 16, paragraph 2; 
9; 18. 


Article 18 


1. With a view to the effective enforcement of the pro- 

visions of this Convention, the competent authority shall main- 
' tain a system of supervision by labour inspectors, the police, 
traffic commissioners or other appropriate administrative 
authorities, both in garages, depots and other premises and on 
the roads. 


2. Every employer shall keep a record in a form approved 
by the competent authority of the hours of work and rest 
periods of the persons employed by him, and such records shall 
be available for inspection by the supervisory authorities under 
conditions laid down by the competent authority. 


3. The competent authority shall prescribe a standard form 
of individual contro] book and the manner in which the book 
shall be issued to every person to whom this Convention is 
applied, and every such person shall be in possession of his 
book during his hours of work, and particulars of his hours of 
work and rest periods shall be entered in the book in a manner 
prescribed by the competent authority. 


Article 19 


1. The operation of the provisions of this Convention may 
be suspended by the competent authority, but only for the 
period during which such suspension is strictly indispensable, in 
case of necessity for meeting the requirements of national safety. 

2. The International Labour Office shall be notified imme- 
diately of — 


(a) any suspension of the operation of the provisions of this 
Convention, together with the reasons for such suspen- 
sion ; and 


(b) the date from which such suspension has been terminated. 
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Article 20 


The annual reports upon the application of this Convention 
to be submitted by Members under Article 22 of the Constitu- 
tion of the International Labour Organisation shall include more 
particularly full information concerning— 


(a) any decisions taken in virtue of Article 2 ; 

(b) any decisions taken in virtue of Article 3, together with 
a statement of the grounds on which the competent 
authority is satisfied that such decisions are justified ; 

(c) any recourse to the provisions of Article 5, paragraph 2 ; 

(d) any recourse to the provisions of AYticle 6 ; 

(e) , recourse to the provisions of Article 7, paragraphs 2 
or 3; 

(f) any determinations made in pursuance of Article 8 ; 

(g) the extent to which recourse has been made to the pro- 


visions of Articles 10 and 13 and any regulations made 
thereunder. 


Article 21 


In accordance with Article 19, paragraph 11, of the Constitu- 
tion of the International Labour Organisation, nothing in this 
Convention shall affect any law, award, custom or agreement 
between employers and workers which ensures more favourable 
conditions to the workers than those provided for by the Con- 
vention. 


Article 22 


The formal ratifications of this Convention shall be com- 
municated to the Director-General of the International Labour 
Office for registration. 


Article 23 


1. This Convention shall be binding only upon those Mem- 
bers of the International Labour Organisation whose ratifi- 
cations have been registered with the Director-General. 


2. It shall come into force twelve months after the date 
on which the ratifications of two Members have been registered 
with the Director-General. 


3. Thereafter, this Convention shall come into force for 
any Member twelve months after the date on which its ratifi- 
cation has been registered. 


Article 24 


1. A Member which has ratified this Convention may 
denounce it after the expiration of ten years from the date on 
which the Convention first comes into force, by an act com- 
municated to the Director-General of the International Labour 
Office for registration. Such denunciation shall not take effect 
until one year after the date on which it is registered. 
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2. Each Member which has ratified this Convention and 
which does not, within the year following the expiration of the 
period of ten years mentioned in the preceding paragraph, 
exercise the right of denunciation provided for in this Article, 
will be bound for another period of ten years and, thereafter, 
may denounce this Convention at the expiration of each period 
of ten years under the terms provided for in this Article. 

































Article 25 


1. The Director-General of the International Labour Office 
shall notify all the Members of the International Labour Organ- 
isation of the registration of all ratifications and denunciations 
communicated to him by the Members of the Organisation. 


2. When notifying the Members of the Organisation of the 
registration of the second ratification communicated to him, 
the Director-General shall draw the attention of the Members 
of the Organisation to the date upon which this Convention will 
come into force. 





Article 26 


At the expiration of each period of ten years after the 
coming into force of this Convention, the Governing Body of 
the International Labour Office shall present to the General 
Conference a report on the working of this Convention and 
shall consider the desirability of placing on the agenda of the 
Conference the question of its revision in whole or in part. 





Article 27 


1. Should the Conference adopt a new Convention revising 
this Convention in whole or in part, then, unless the new Con- 
vention otherwise provides, 


(a) the ratification by a Member of the new revising Con- 
vention shall ipso jure involve the immediate denunciation 
of this Convention, notwithstanding the provisions of 
Article 24 above, if and when the new revising Convention 
shall have come into force ; 


(b) as from the date when the new revising Convention comes 
into force this Convention shall cease to be open to ratifi- 
cation by the Members. 


2. This Convention shall in any case remain in force in | 
its actual form and content for those Members which have 
ratified it but have not ratified the revising Convention. 





Article 28 


The French and English texts of this Convention shall both 
be authentic. 
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INTERNATIONAL LABOUR CONFERENCE 


CONVENTION (No. 88) CONCERNING THE ORGANISATION 
OF THE EMPLOYMENT SERVICE ! 


The General Conference of the International Labour Organ- 

isation, 

Having been convened at San Francisco by the Governing 
Body of the International Labour Office, and having 
met in its Thirty-first Session on 17 June 1948, and 

Having decided upon the adoption of certain proposals con- 
cerning the organisation of the employment service, 
which is included in the fourth item on the agenda of the 
session, and 

me) yee that these proposals shall take the form 
of international Convention, 

adopts this ninth day of July of the year one thousand nine 
hundred and forty-eight the following Convention, which may 
be cited as the Employment Service Convention, 1948 : 


Article 1 


1. Each Member of the International Labour Organisation 
for which this Convention is in force shall maintain or ensure 
the maintenance of a free public employment service. 

2. The essential duty of the employment service shall be 
to ensure, in co-operation where necessary with other public 
and private bodies concerned, the best possible organisation 
of the employment market as an integral part of the national 
programme for the achievement and maintenance of full 
employment and the development and use of productive 
resources. 


Article 2 
The employment service shall consist of a national system 


of employment offices under the direction of a national 
authority. 


Article 3 


1. The system shall comprise a network of local and, where 
appropriate, regional offices, sufficient in number to serve each 
geographical area of the country and conveniently located for 
employers and workers. 


1 This Convention had not come into force by 1 January 1949. 
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2. The organisation of the network shall— 
(a) be reviewed— 

(i) whenever significant changes occur in the distri- 
bution of economic activity and of the working 
population, and 

(ii) whenever the competent authority considers a 
review desirable to assess the experience gained 
during a period of experimental operation; and 

(b) be revised whenever such review shows revision to be 
necessary. 


Article 4 


1. Suitable arrangements shall be made through advisory 
committees for the co-operation of representatives of employers 
and workers in the organisation and operation of the employ- 
ment service and in the development of employment service 
policy. 


2. These arrangements shall provide for one or more 
national advisory committees and where necessary for regional 
and local committees. } 


3. The representatives of employers and workers on these 
committees shall be appointed in equal numbers after consul- 
tation with representative organisations of employers and 
workers, where such organisations exist. 


Article 5 


The general policy of the employment service in regard to 
referral of workers to available employment shall be developed 
after consultation of representatives of employers and workers 
through the advisory committees provided for in Article 4. 


Article 6 


The employment service shall be so organised as to ensure 
effective recruitment and placement, and for this purpose 
shall— 


(a) assist workers to find suitable employment and assist 
employers to find suitable workers, and more particularly 
shall, in accordance with rules framed on a national 
basis— 

(i) register applicants for employment, take note of 
their occupational qualifications, experience and 
desires, interview them for employment, evaluate 
if necessary their physical and vocational capacity, 
and assist them where appropriate to obtain voca- 
tional guidance or vocational training or retraining, 

(ii) obtain from employers precise information on vacan- 
cies notified by them to the service and the require- 
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ments to be met by the workers whom they are 
seeking, 

(iii) refer to available employment applicants with suit- 
able skills and physical capacity, 

(iv) refer applicants and vacancies from one employ- 
ment office to another, in cases in which the appli- 
cants cannot be suitably placed or the vacancies 
suitably filled by the original office or in which 
other circumstances warrant such action ; 

take appropriate measures to— 


(i) facilitate occupational mobility with a view to adjust- 
ing the supply of labour to employment opportunities 
in the various occupations, 

(ii) facilitate geographical mobility with a view to 
assisting the movement of workers to areas with 
suitable employment opportunities, 


(iii) facilitate temporary transfers of workers from one 
area to another as a means of meeting temporary 
local maladjustments in the supply of or the demand 
for workers, 


(iv) facilitate any movement of workers from one coun- 
try to another which may have been approved by 
the governments concerned ; 


collect and analyse, in co-operation where appropriate 
with other authorities and with management and trade 
unions, the fullest available information on the situation 
of the employment market and its probable evolution, 
both in the country as a whole and in the different 
industries, occupations and areas, and make such inform- 
ation available systematically and promptly to the public 
authorities, the employers’ and workers’ organisations 
concerned, and the general public ; 


co-operate in the administration of unemployment insur- 
ance and assistance and of other measures for the relief 
of the unemployed ; and 


assist, as necessary, other public and private bodies in 
social and economic planning calculated to ensure a favour- 
able employment situation. 


Article 7 


Measures shall be taken— 


(a) 


(b) 


to facilitate within the various employment offices special- 
isation by occupations and by industries, such as agricul- 
ture and any other branch of activity in which such 
specialisation may be useful ; and 

to meet adequately the needs of particular categories of 
applicants for employment, such as disabled persons. 
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Article 8 


Special arrangements for juveniles shall be initiated and 
developed within the framework of the employment and voca- 
tional guidance services. 


Article 9 

1. The staff of the employment service shall be composed 
of public officials whose status and conditions of service are 
such that they are independent of changes of government and 
of improper external influences and, subject to the needs of 
the service, are assured of stability of employment. 

2. Subject to any conditions for recruitment to the public 
service which may be prescribed by national laws or regulations, 
the staff of the employment service shall be recruited with sole 


regard to their qualifications for the performance of their 
duties. 


3. The means of ascertaining such qualifications shall be 
determined by the competent authority. 


4. The staff of the employment service shall be adequately 
trained for the performance of their duties. 


Article 10 


The employment service and other public authorities where 
appropriate shall, in co-operation with employers’ and workers’ 
organisations and other interested bodies, take all possible 
measures to encourage full use of employment service facilities 
by employers and workers on a voluntary basis. 


Article 11 


The competent authorities shall take the necessary measures 
to secure effective co-operation between the public employment 


service and private employment agencies not conducted with 
a view to profit. 


Article 12 


1. In the case of a Member the territory of which includes 
large areas where, by reason of the sparseness of the population 
or the stage of development of the area, the competent authority 
considers it impracticable to enforce the provisions of this 
Convention, the authority may exempt such areas from the 
application of this Convention either generally or with such 
exceptions in respect of particular undertakings or occupations 
as it thinks fit. 

2. Each Member shall indicate in its first annual report 
upon the application of this Convention submitted under 
Article 22 of the Constitution of the International Labour 
Organisation any areas in respect of which it proposes to have 
recourse to the provisions of the present Article and shall give 
the reasons for which it proposes to have recourse thereto ; no 
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Member shall, after the date of its first annual report, have 
recourse to the provisions of the present Article except in 
respect of areas so indicated. 


3. Each Member having recourse to the provisions of the 
present Article shall indicate in subsequent annual reports any 
areas in respect of which it renounces the right to have recourse 
to the provisions of the present Article. 


Article 13 


1. In respect of the territories referred to in Article 35 of 
the Constitution of the International Labour Organisation as 
amended by the Constitution of the International Labour 
Organisation Instrument of Amendment, 1946, other than the 
territories referred to in paragraphs 4 and 5 of the said Article 
as sO amended, each Member of the Organisation which ratifies 
this Convention shall communicate to the Director-General of 
the International Labour Office as soon as possible after 
ratification a declaration stating— 


(a) the territories in respect of which it undertakes that the 
provisions of the Convention shall be applied without 
modification ; 

(b) the territories in respect of which it undertakes that the 
provisions of the Convention shall be applied subject to 
modifications, together with details of the said modifi- 
cations ; 

(c) the territories in respect of which the Convention is 
inapplicable and in such cases the grounds on which it is 
inapplicable ; 

(d) the territories in respect of which it reserves its decision. 


2. The undertakings referred to in subparagraphs (a) and 
(bo) of paragraph 1 of this Article shall be deemed to be an 
integral part of the ratification and shall have the force of 
ratification. 

3. Any Member may at any time by a subsequent declara- 
tion cancel in whole or in part any reservations made in its 
original declaration in virtue of subparagraphs (0b), (c) or (d) 
of paragraph 1 of this Article. ; 


4. Any Member may, at any time at which the Convention 
is subject to denunciation in accordance with the provisions of 
Article 17, communicate to the Director-General a declaration 
modifying in any other respect the terms of any former decla- 
ration and stating the present position in respect of such terri- 
tories as it may specify. 


Article 14 
1. Where the subject matter of this Convention is within 
the self-governing powers of any non-metropolitan territory, 
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the Member responsible for the international relations of that 
territory may, in agreement with the government of the terri- 
tory, communicate to the Director-General of the International 
Labour Office a declaration accepting on behalf of the territory 
the obligations of this Convention. 


2. A declaration accepting the obligations of this Conven- 
tion may be communicated to the Director-General of the Inter- 
national Labour Office— 


(a) by two or more Members of the Organisation in respect 
of any territory which is under their joint authority ; or 
(b) by any international authority responsible for the admi- 
nistration of any territory, in virtue of the Charter of 


the United Nations or otherwise, in respect of any such 
territory. 


3. Declarations communicated to the Director-General of 
the International Labour Office in accordance with the preced- 
ing paragraphs of this Article shall indicate whether the provi- 
sions of the Convention will be applied in the territory concerned 
without modification or subject to modifications ; when the 
declaration indicates that the provisions of the Convention 
will be applied subject to modifications, it shall give details 
of the said modifications. 


4. The Member, Members or international authority con- 
cerned may at any time by a subsequent declaration renounce 
in whole or in part the right to have recourse to any modifi- 
cation indicated in any former declaration. 


5. The Member, Members or international authority con- 
cerned may, at any time at which this Convention is subject 
to denunciation in accordance with the provisions of Article 17, 
communicate to the Director-General a declaration modifying 
in any other respect the terms of any former declaration and 
stating the present position in respect of the application of the 
Convention. 


Article 15 
The formal ratifications of this Convention shall be commu- 


nicated to the Director-General of the International Labour 
Office for registration. 


Article 16 


1. This Convention shall be binding only upon those 
Members of the International Labour Organisation whose rati- 
fications have been registered with the Director-General. 


2. It shall come into force twelve months after the date 
on which the ratifications of two Members have been 
with the Director-General. 
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3. Thereafter, this Convention shall come into force for 
any Member twelve months after the date on which its ratifi- 
cation has been registered. 


Article 17 


1. A Member which has ratified this Convention may 
denounce it after the expiration of ten years from the date on 
which the Convention first comes into force, by an act commu- 
nicated to the Director-General of the International Labour 
Office for registration. Such denunciation shall not take effect 
until one year after the date on which it is registered. 


2. Each Member which has ratified this Convention and 
which does not, within the year following the expiration of 
the period of ten years mentioned in the preceding paragraph, 
exercise the right of denunciation provided for in this Article, 
will be bound for another period of ten years and, thereafter, 
may denounce this Convention at the expiration of each period 
of ten years under the terms provided for in this Article. 


Article 18 


1. The Director-General of the International Labour Office 
shall notify all Members of the International Labour Organ- 
isation of the registration of all ratifications, declarations and 
denunciations communicated to him by the Members of the 
Organisation. 


2. When notifying the Members of the Organisation of the 
registration of the second ratification communicated to him, 
the Director-General shall draw the attention of the Members 
of the Organisation to the date upon which the Convention 
will come into force. 


Article 19 


The Director-General of the International Labour Office 
shall communicate to the Secretary-General of the United 
Nations for registration in accordance with Article 102 of the 
Charter of the United Nations full particulars of all ratifications, 
declarations and acts of denunciation registered by him in 
accordance with the provisions of the preceding articles. 


Article 20 


At the expiration of each period of ten years after the 
coming into force of this Convention, the Governing Body of 
the International Labour Office shall present to the General 
Conference a report on the working of this Convention and shall 
consider the desirability of placing on the agenda of the Confer- 
ence the question of its revision in whole or in part. 
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Article 21 


1. Should the Conference adopt a new Convention revising 
this Convention in whole or in part, then, unless the new Con- 
vention otherwise provides, 


(a) the ratification by a Member of the new revising Conven- 
tion shall ipso jure involve the immediate denunciation 
of this Convention, notwithstanding the provisions of 
Article 17 above, if and when the new revising Convention 
shall have come into force ; 

(bo) as from the date when the new revising Convention comes 
into force this Convention shall cease to be open to rati- 
fication by the Members. 


2. This Convention shall in any case remain in force in 
its actual form and content for those Members which have 
ratified it but have not ratified the revising Convention. 


Article 22 


The English and French versions of the text of this Con- 
vention are equally authoritative. 
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INTERNATIONAL LABOUR CONFERENCE 


CONVENTION (No. 89) CONCERNING 
NIGHT WORK OF WOMEN EMPLOYED IN INDUSTRY 
(REVISED 1948) 


The General Conference of the International Labour Organ- 

isation, 

Having been convened at San Francisco by the Governing 
Body of the International Labour Office, and having 
met in its Thirty-first Session on 17 June 1948, and 

Having decided upon the adoption of certain proposals with 
regard to the partial revision of the Night Work (Wo- 
men) Convention, 1919, adopted by the Conference at 
its First Session, and the Night Work (Women) Con- 
vention (Revised), 1934, adopted by the Conference 
at its Eighteenth Session, which is the ninth item on the 
agenda of the session, and 

Considering that these proposals must take the form of an 
international Convention, 


adopts this ninth day of July of the year one thousand nine 
hundred and forty-eight the following Convention, which may 
be cited as the Night Work (Women) Convention (Revised), 
1948 : 


Part I. GENERAL PROVISIONS 


Article 1 


1. For the purpose of this Convention, the term “ industrial 
undertaking ” includes particularly— 


(a) mines, quarries, and other works for the extraction of 
minerals from the earth ; 


(b) undertakings in which articles are manufactured, altered, 
cleaned, repaired, ornamented, finished, adapted for sale, 
broken up or demolished, or in which materials are trans- 
formed, including undertakings engaged in shipbuilding 
or in the generation, transformation or transmission of 
electricity or motive power of any kind ; 


(c) undertakings engaged in building and civil engineering 


work, including constructional, repair, maintenance, alter- 
ation and demolition work. 
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2. The competert authority shall define the line of division 
which separates industry from agriculture, commerce and other 
non-industrial occupations. 


Article 2 


For the purpose of this Convention the term “night” 
signifies a period of at least eleven consecutive hours, including 
an interval prescribed by the competent authority of at least 
seven consecutive hours falling between ten o’clock in the 
evening and seven o’clock in the morning ; the competent autho- 
rity may prescribe different intervals for different areas, indus- 
tries, undertakings or branches of industries or undertakings, 
but shall consult the employers’ and workers’ organisations 
concerned before prescribing an interval beginning after eleven 
o’clock in the evening. 


Article 3 


Women without distinction of age shall not be employed 
during the night in any public or private industrial undertaking, 
or in any branch thereof, other than an undertaking in which 
only members of the same family are employed. 


Article 4 
Article 3 shall not apply— 


(a) in cases of force majeure, when in any undertaking there 
occurs an interruption of work which it was impossible to 
foresee, and which is not of a recurring character ; 


(b) in cases where the work has to do with raw materials or 
materials in course of treatment which are subject to rapid 
deterioration when such night work is necessary to preserve 
the said materials from certain loss. 


Article 5 


1. The prohibition of night work for women may be 
suspended by the government, after consultation with the 
employers’ and workers’ organisations concerned, when in case 
of serious emergency the national interest demands it. 


2. Such suspension shall be notified by the government 
concerned to the Director-General of the International Labour 
Office in its annual report on the application of the Convention. 


Article 6 


Ir industrial undertakings which are influenced by the 
seasons and in all cases where exceptional circumstances 
demand it, the night period may be reduced to ten hours on 
sixty days of the year. 
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Article 7 


In countries where the climate renders work by day parti- 
cularly trying, the night period may be shorter than that pre- 
scribed in the above articles if compensatory rest is accorded 
during the day. 


Article 8 


This Convention does not apply to— 


(a) women holding responsible positions of a managerial or 
technical character ; and 


(b) women employed in health and welfare services who are 
not ordinarily engaged in manual work. 


PART II. SPECIAL PROVISIONS FOR CERTAIN COUNTRIES 


Article 9 


In those countries where no government regulation as yet 
applies to the employment of women in industrial undertakings 
during the night, the term “ night” may provisionally, and for 
a maximum period of three years, be declared by the govern- 
ment to signify a period of only ten hours, including an interval 
prescribed by the competent authority of at least seven conse- 
cutive hours falling between ten o’clock in the evening and 
seven o’clock in the morning. 


Article 10 


1. The provisions of this Convention shall apply to India 
subject to the modifications set forth in this Article. 


2. The said provisions shall apply to all territories in 
respect of which the Indian legislature has jurisdiction to apply 
them. 

3. The term “ industrial undertaking ” shall include— 

(a) factories as defined in the Indian Factories Act; and 
(b) mines to which the Indian Mines Act applies. 


Article 11 


1. The provisions of this Convention shall apply to Pakistan 
subject to the modifications set forth in this Article. 


2. The said provisions shall apply to all territories in 
respect of which the Pakistan legislature has jurisdiction to 
apply them. 
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3. The term “ industrial undertaking” shall include— 
(a) factories as defined in the Factories Act ; 
(b) mines to which the Mines Act applies. 


Article 12 


1. The International Labour Conference may, at any session 
at which the matter is included in its agenda, adopt by a two- 
thirds majority draft amendments to any one or more of the 
preceding articles of Part II of this Convention. 


2. Any such draft amendment shall state the Member or 
Members to which it applies, and shall, within the period of 
one year, or, in exceptional circumstances, of eighteen months 
from the closing of the session of the Conference, be submitted 
by the Member or Members to which it applies to the authority 
or authorities within whose competence the matter lies, for 
the enactment of legislation or other action. 


3. Each such Member will, if it obtains the consent of the 
authority or authorities within whose competence the matter 
lies, communicate the formal ratification of the amendment 
to the Director-General of the International Labour Office for 
registration. 


4. Any such draft amendment shall take effect as an 
amendment to this Convention on ratification by the Member 
or Members to which it applies. 
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Part III. FINAL PROVISIONS 


Article 13 


The formal ratifications of this Convention shall be commu- 
nicated to the Director-General of the International Labour 
Office for registration. 














Article 14 


1. This Convention shall be binding only upon those Mem- 
bers of the International Labour Organisation whose ratifica- 
tions have been registered with the Director-General. 


2. It shall come into force twelve months after the date 
on which the ratifications of two Members have been registered 
with the Director-General. 


3. Thereafter, this Convention shall come into force for 
any Member twelve months after the date on which its ratifi- 
cation has been registered. 





~- F~Y eH Ft 4, 


aa et _O Ar bee 


TREATIES AND EXECUTIVE AGREEMENTS 799 


Article 15 


1. A Member which has ratified this Convention may 
denounce it after the expiration of ten years from the date on 
which the Convention first comes into force, by an act commu- 
nicated to the Director-General of the International Labour 
Office for registration. Such denunciation shall not take effect 
until one year after the date on which it is registered. 


2. Each Member which has ratified this Convention and 
which does not, within the year following the expiration of the 
period of ten years mentioned in the preceding paragraph, 
exercise the right of denunciation provided for in this Article, 
will be bound for another period of ten years and, thereafter, 
may denounce this Convention at the expiration of each period 
of ten years under the terms provided for in this Article. 


Article 16 


1. The Director-General of the International Labour Office 
shall notify all Members of the International Labour Organ- 
isation of the registration of all ratifications and denunciations 
communicated to him by the Members of the Organisation. 


2. When notifying the Members of the Organisation of the 


registration of the second ratification communicated to him, 
the Director-General shall draw the attention of the Members 


of the Organisation to the date upon which the Convention will 
come into force. 


Article 17 


The Director-General of the International Labour Office 
shall communicate to the Secretary-General of the United 
Nations for registration in accordance with Article 102 of the 
Charter of the United Nations full particulars of all ratifications 
and acts of denunciation registered by him in accordance with 
the provisions of the preceding articles. 


Article 18 


At the expiration of each period of ten years after the 
coming into force of this Convention, the Governing Body of 
the International Labour Office shall present to the General 
Conference a report on the working of this Convention and 
shall consider the desirability of placing on the agenda of the 
Conference the question of its revision in whole or in part. 


Article 19 


1. Should the Conference adopt a new Convention revising 
this Convention in whole or in part, then, unless the new Con- 
vention otherwise provides, 
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(a) the ratification by a Member of the new revising Con- 
vention shall ipso jure involve the immediate denunciation 
of this Convention, notwithstanding the provisions of 
Article 15 above, if and when the new revising Convention 
shall have come into force ; 


(b) as from the date when the new revising Convention comes 
into force this Convention shall cease to be open to ratifi- 
cation by the Members. 


2. This Convention shall in any case remain in force in its 
actual form and content for those Members which have ratified 
it but have not ratified the revising Convention. 


Article 20 


The English and French versions of the text of this Con- 
vention are equally authoritative. 
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INTERNATIONAL LABOUR CONFERENCE 


CONVENTION (No. 94) CONCERNING LABOUR CLAUSES 
IN PUBLIC CONTRACTS 


The General Conference of the International Labour 
Organisation, 
Having been convened at Geneva by the Governing Body 
of the International Labour Office, and having met in 
its Thirty-second Session on 8 June 1949, and 


Having decided upon the adoption of certain proposals 
concerning labour clauses in public contracts, which is — 
the sixth item on the agenda of the session, and 

Having determined that these proposals shall take the 
form of an international Convention, 


adopts this twenty-ninth day of June of the year one thousand 
nine hundred and forty-nine the following Convention, which 
may be cited as the Labour Clauses (Public Contracts) 
Convention, 1949 : 


Article 1 


1. This Convention applies to contracts which fulfil the 
following conditions : 
(a) that one at least of the parties to the contract is a public 
authority ; 
(b) that the execution of the contract involves— 
(i) the expenditure of funds by a public authority ; and 
(ii) the employment of workers by the other party to 
the contract ; 
(c) that the contract is a contract for— 
(i) the construction, alteration, repair or demolition of 
public works ; 
(ii) the manufacture, assembly, handling or shipment of 
materials, supplies or equipment ; or 
(iii) the performance or supply of services ; and 
(d) that the contract is awarded by a central authority of a 
Member of the International Labour Organisation for 
which the Convention is in force. 


2. The competent authority shall determine the extent to 
which and the manner in which the Convention shall be applied 
to contracts awarded by authorities other than central 
authorities. 


3. This Convention applies to work carried out by 
subcontractors or assignees of contracts ; appropriate measures 
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shall be taken by the competent authority to ensure such 
application. 


4. Contracts involving the expenditure of public funds of 
an amount not exceeding a limit fixed by the competent 
authority after consultation with the organisations of 
employers and workers concerned, where such exist, may be 
exempted from the application of this Convention. 


5. The competent authority may, after consultation with the 
organisations of employers and workers concerned, where such 
exist, exclude from the application of this Convention persons 
occupying positions of management or of a_ technical, 
professional or scientific character, whose conditions of 
employment are not regulated by national laws or regulations, 
collective agreement or arbitration award and who do not 
ordinarily perform manual work. 


Article 2 


1. Contracts to which this Convention applies shall include 
clauses ensuring to the workers concerned wages (including 
allowances), hours of work and other conditions of labour 
which are not less favourable than those established for work 
of the same character in the trade or industry concerned in 
the district where the work is carried on— 


(a) by collective agreement or other recognised machinery of 
negotiation between organisations of employers and 
workers representative respectively of substantial propor- 
tions of the employers and workers in the trade or industry 
concerned ; or 

(bo) by arbitration award ; or 

(c) by national laws or regulations. 


2. Where the conditions of labour referred to in the pre- 
ceding paragraph are not regulated in a manner referred to 
therein in the district where the work is carried on, the clauses 
to be included in contracts shall ensure to the workers 
concerned wages (including allowances), hours of work and 
other conditions of labour which are not less favourable than— 
(a) those established by collective agreement or other recog- 
nised machinery of negotiation, by arbitration, or by 
national laws or regulations, for work of the same 
character in the trade or industry concerned in the nearest 
appropriate district ; or 

(b) the general level observed in the trade or industry in 
which the contractor is engaged by employers whose 
general circumstances are similar. 


3. The terms of the clauses to be included in contracts and 
any variations thereof shall be determined by the competent 
authority, in the manner considered most appropriate to the 
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national conditions, after consultation with the organisations 
of employers and workers concerned, where such exist. 


4. Appropriate measures shall be taken by the competent 
authority, by advertising specifications or otherwise, to ensure 
that persons tendering for contracts are aware of the terms 
of the clauses. 

Article 3 


Where appropriate provisions relating to the health, safety 
and welfare of workers engaged in the execution of contracts 
are not already applicable in virtue of national laws or 
regulations, collective agreement or arbitration award, the 
competent authority shall take adequate measures to ensure 
fair and reasonable conditions of health, safety and welfare 
for the workers concerned. 


Article 4 


The laws, regulations or other instrument giving effect to 
the provisions of this Convention— 


(a) shall— 
(i) be brought to the notice of all persons concerned ; 
(ii) define the persons responsible for compliance 
therewith ; and 
(iii) require the posting of notices in conspicuous places 
at the establishments and workplaces concerned with 
a view to informing the workers of their conditions 
of work ; and 
(b) shall, except where other arrangements are operating to 
ensure effective enforcement, provide for the maintenance 
of— 
(i) adequate records of the time worked by, and the 
wages paid to, the workers concerned ; and 
(ii) a system of inspection adequate to ensure effective 
enforcement. 


Article 5 


1. Adequate sanctions shall be applied, by the withholding 
of contracts or otherwise, for failure to observe and apply the 
provisions of labour clauses in public contracts. 


2. Appropriate measures shall be taken, by the withholding 
of payments under the contract or otherwise, for the purpose 
of enabling the workers concerned to obtain the wages to which 
they are entitled. 

Article 6 


There shall be included in the annual reports to be submitted 
under Article 22 of the Constitution of the International Labour 
Organisation full information concerning the measures by 
which effect is given to the provisions of this Convention. 
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Article 7 


1. In the case of a Member the territory of which includes 
large areas where, by reason of the sparseness of the population 
or the stage of development of the area, the competent 
authority considers it impracticable to enforce the provisions of 
this Convention, the authority may, after consultation with the 
organisations of employers and workers concerned, where such 
exist, exempt such areas from the application of this Conven- 
tion either generally or with such exceptions in respect of 
particular undertakings or occupations as it thinks fit. 


2. Each Member shall indicate in its first annual report 
upon the application of this Convention submitted under Article 
22 of the Constitution of the International Labour Organisation 
any areas in respect of which it proposes to have recourse to 
the provisions of the present Article and shall give the reasons 
for which it proposes to have recourse thereto; no Member 
shall, after the date of its first annual report, have recourse to 
the provisions of the present Article except in respect of areas 
so indicated. 


3. Each Member having recourse to the provisions of this 
Article shall, at intervals not exceeding three years, reconsider 
in consultation with the organisations of employers and workers 
concerned, where such exist, the practicability of extending the 
application of the Convention to areas exempted in virtue of 
paragraph 1. 


4. Each Member having recourse to the provisions of this 
Article shall indicate in subsequent annual reports any areas 
in respect of which it renounces the right to have recourse to 
the provisions of this Article and any progress which may 
have been made with a view to the progressive application of 
the Convention in such areas. 


Article 8 


The operation of the provisions of this Convention may be 
temporarily suspended by the competent authority, after 
consultation with the organisations of employers and workers 
concerned, where such exist, in cases of force majeure or in the 
event of emergency endangering the national welfare or safety. 


Article 9 


1. This Convention does not apply to contracts entered into 
before the coming into force of the Convention for the Member 
concerned. 


2. The denunciation of this Convention shall not affect the 
application thereof in respect of contracts entered into while 
the Convention was in force. 
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Article 10 


The formal ratifications of this Convention shall be commu- 
nicated to the Director-General of the International Labour 
Office for registration. 


Article 11 


1. This Convention shall be binding only upon those 
Members of the International Labour Organisation whose 
ratifications have been registered with the Director-General. 


2. It shall come into force twelve months after the date 
on which the ratifications of two Members have been registered 
with the Director-General. 


3. Thereafter, this Convention shall come into force for any 
Member twelve months after the date on which its ratification 
has been registered. 


Article 12 


1. Declarations communicated to the Director-General of 
the International Labour Office in accordance with paragraph 2 
of Article 35 of the Constitution of the International Labour 
Organisation shall indicate— 


(a) the territories in respect of which the Member concerned 
undertakes that the provisions of the Convention shall be 
applied without modification ; 

(b) the territories in respect of which it undertakes that the 
provisions of the Convention shall be applied subject 
to modifications, together with details of the said 
modifications ; 

(c) the territories in respect of which the Convention is 
inapplicable and in such cases the grounds on which it 
is inapplicable ; 

(d) the territories in respect of which it reserves its decision 
pending further consideration of the position. 


2. The undertakings referred to in subparagraphs (a) and 
(b) of paragraph 1 of this Article shall be deemed to be an 


integral part of the ratification and shall have the force of 
ratification. 


3. Any Member may at any time by a subsequent declara- 
tion cancel in whole or in part any reservation made in its 
original declaration in virtue of subparagraphs (0b), (c) or (d) 
of paragraph 1 of this Article. 


4. Any Meniber may, at any time at which the Convention 
is subject to denunciation in accordance with the provisions of 
Article 14, communicate to the Director-General a declaration 
modifying in any other respect the terms of any former decla- 
ration and stating the present position in respect of such 
territories as it may specify. 
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Article 13 


1. Declarations communicated to the Director-General of 
the International Labour Office in accordance with paragraphs 4 
or 5 of Article 35 of the Constitution of the International 
Labour Organisation shall indicate whether the provisions of 
the Convention will be applied in the territory concerned 
without modification or subject to modifications ; when the 
declaration indicates that the provisions of the Convention will 
be applied subject to modifications, it shall give details of the 
said modifications. 

2. The Member, Members or international authority 
concerned may at any time by a subsequent declaration 
renounce in whole or in part the right to have recourse to any 
modification indicated in any former declaration. 


3. The Member, Members or international authority con- 
cerned may, at any time at which this Convention is subject to 
denunciation in accordance with the provisions of Article 14, 
communicate to the Director-General a declaration modifying 
in any other respect the terms of any former declaration and 
stating the present position in respect of the application of the 
Convention. 


Article 14 


1. A Member which has ratified this Convention may 
denounce it after the expiration of ten years from the date on 
which the Convention first comes into force, by an act commu- 
nicated to the Director-General of the International Labour 
Office for registration. Such denunciation shall not take effect 
until one year after the date on which it is registered. 


2. Each Member which has ratified this Convention and 
which does not, within the year following the expiration of the 
period of ten years mentioned in the preceding paragraph, 
exercise the right of denunciation provided for in this Article, 
will be bound for another period of ten years and, thereafter, 
may denounce this Convention at the expiration of each period 
of ten years under the terms provided for in this Article. 


Article 15 


1. The Director-General of the International Labour Office 
shall notify all Members of the International Labour Organi- 
sation of the registration of all ratifications, declarations and 
denunciations communicated to him by the Members of the 
Organisation. 

2. When notifying the Members of the Organisation of 
the registration of the second ratification communicated to him, 
the Director-General shall draw the attention of the Members 
of the Organisation to the date upon which the Convention will 
come into force. 
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Article 16 


The Director-General of the International Labour Office 
shall communicate to the Secretary-General of the United 
Nations for registration in accordance with Article 102 of the 
Charter of the United Nations full particulars of all 
ratifications, declarations and acts of denunciation registered 
by him in accordance with the provisions of the preceding 
articles. 


Article 17 


At the expiration of each period of ten years after the 
coming into force of this Convention, the Governing Body of 
the International Labour Office shall present to the General 
Conference a report on the working of this Convention and 
shall consider the desirability of placing on the agenda of the 
Conference the question of its revision in whole or in part. 


Article 18 


1. Should the Conference adopt a new Convention revising 
this Convention in whole or in part, then, unless the new 
Convention otherwise provides— 

(a) the ratification by a Member of the new revising Conven- 
tion shall ipso jure involve the immediate denunciation of 
this Convention, notwithstanding the provisions of Article 
14 above, if and when the new revising Convention shall 
have come into force ; 

(b) as from the date when the new revising Convention comes 
into force this Convention shall cease to be open to 
ratification by the Members. 


2. This Convention shall in any case remain in force in its 
actual form and content for those Members which have ratified 
it but have not ratified the revising Convention. 


Article 19 


The English and French versions of the text of this 
Convention are equally authoritative. 
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INTERNATIONAL LABOUR CONFERENCE 


CONVENTION (No. 95) CONCERNING THE PROTECTION 
OF WAGES 


The General Conference of the International Labour 
Organisation, 
Having been convened at Geneva by the Governing Body 
of the International Labour Office, and having met in 
its Thirty-second Session on 8 June 1949, and 


Having decided upon the adoption of certain proposals 
concerning the protection of wages, which is the seventh 
item on the agenda of the session, and 


Having determined that these proposals shall take the form 
of an international Convention, 


adopts this first day of July of the year one thousand nine 
hundred and forty-nine the following Convention, which may 
be cited as the Protection of Wages Convention, 1949 : 


Article 1 


In this Convention, the term “ wages ’’ means remuneration 
or earnings, however designated or calculated, capable of being 
expressed in terms of money and fixed by mutual agreement 
or by national laws or regulations, which are payable in virtue 
of a written or unwritten contract of employment by an 
employer to an employed person for work done or to be done 
or for services rendered or to be rendered. 


Article 2 


1. This Convention applies to all persons to whom wages 
are paid or payable. 


2. The competent authority may, after consultation with 
the organisations of employers and employed persons directly 
concerned, if such exist, exclude from the application of all or 
any of the provisions of the Convention categories of persons 
whose circumstances and conditions of employment are such 
that the application to them of all or any of the said provisions 
would be inappropriate and who are not employed in manual 
labour or are employed in domestic service or work similar 
thereto. 


3. Each Member shall indicate in its first annual report 


upon the application of this Convention submitted under 
Article 22 of the Constitution of the International Labour 
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Organisation any categories of persons which it proposes to 
exclude from the application of all or any of the provisions of 
the Convention in accordance with the provisions of the 
preceding paragraph ; no Member shall, after the date of its 
first annual report, make exclusions except in respect of cate- 
gories of persons so indicated. 


4. Each Member having indicated in its first annual report 
categories of persons which it proposes to exclude from the 
application of all or any of the provisions of the Convention 
shall indicate in subsequent annual reports any categories of 
persons in respect of which it renounces the right to have 
recourse to the provisions of paragraph 2 of this Article and 
any progress which may have been made with a view to the 
application of the Convention to such categories of persons. 


Article 3 


1. Wages payable in money shall be paid only in legal 
tender, and payment in the form of promissory notes, vouchers 
or coupons, or in any other form alleged to represent legal 
tender, shall be prohibited. 


2. The competent authority may permit or prescribe the 
payment of wages by bank cheque or postal cheque or money 


order in cases in which payment in this manner is customary 
or is necessary because of special circumstances, or where a 
collective agreement or arbitration award so provides, or, 
where not so provided, with the consent of the worker 
concerned. 


Article 4 


1. National laws or regulations, collective agreements or 
arbitration awards may authorise the partial payment of wages 
in the form of allowances in kind in industries or occupations 
in which payment in the form of such allowances is customary 
or desirable because of the nature of the industry or occupation 
concerned ; the payment of wages in the form of liquor of high 
alcoholic content or of noxious drugs shall not be permitted in 
any circumstances. 


2. In cases in which partial payment of wages in the form 
of allowances in kind is authorised, appropriate measures shall 
be taken to ensure that— 

(a) such allowances are appropriate for the personal use and 
benefit of the worker and his family ; and 


(b) the value attributed to such allowances is fair and 
reasonable. 


Article 5 


Wages shall be paid directly to the worker concerned except 
as may be otherwise provided by national laws or regulations, 
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collective agreement or arbitration award or where the worker 
concerned has agreed to the contrary. 


Article 6 


Employers shall be prohibited from limiting in any manner 
the freedom of the worker to dispose of his wages. 


Article 7 


1. Where works stores for the sale of commodities to the 
workers are established or services are operated in connection 
with an undertaking, the workers concerned shall be free from 
any coercion to make use of such stores or services. 


2. Where access to other stores or services is not possible, 
the competent authority shall take appropriate measures with 
the object of ensuring that goods are sold and services provided 
at fair and reasonable prices, or that stores established and 
services operated by the employer are not operated for the 
purpose of securing a profit but for the benefit of the workers 
concerned. 


Article 8 


1. Deductions from wages shall be permitted only under 
conditions and to the extent prescribed by national laws or 
regulations or fixed by collective agreement or arbitration 
award. 


2. Workers shall be informed, in the manner deemed most 


appropriate by the competent authority, of the conditions under 
which and the extent to which such deductions may be made. 


Article 9 


Any deduction from wages with a view to ensuring a direct 
or indirect payment for the purpose of obtaining or retaining 
employment, made by a worker to an employer or his repre- 
sentative or to any intermediary (such as a labour contractor 
or recruiter), shall be prohibited. 


Article 10 


1. Wages may be attached or assigned only in a manner 
and within limits prescribed by national laws or regulations. 


2. Wages shall be protected against attachment or assign- 
ment to the extent deemed necessary for the maintenance of 
the worker and his family. 


Article 11 


1. In the event of the bankruptcy or judicial liquidation 
of an undertaking, the workers employed therein shall be 
treated as privileged creditors either as regards wages due to 
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them for service rendered during such a period prior to the 
bankruptcy or judicial liquidation as may be prescribed by 
national laws or regulations, or as regards wages up to a 
prescribed amount as may be determined by national laws or 
regulations. 


2. Wages constituting a privileged debt shall be paid in 
full before ordinary creditors may establish any claim to a 
share of the assets. 


3. The relative priority of wages constituting a privileged 
debt and other privileged debts shall be determined by 
national laws or regulations. 


Article 12 


1. Wages shall be paid regularly. Except where other 
appropriate arrangements exist which ensure the payment 
of wages at regular intervals, the intervals for the payment 
of wages shall be prescribed by national laws or regulations 
or fixed by collective agreement or arbitration award. 


2. Upon the termination of a contract of employment, a 
final settlement of all wages due shall be effected in accordance 
with national laws or regulations, collective agreement or 
arbitration award or, in the absence of any applicable law, 
regulation, agreement or award, within a reasonable period of 
time having regard to the terms of the contract. 


Article 13 


1. The payment of wages where made in cash shall be 
made on working days only and at or near the workplace, 
except as may be otherwise provided by national laws or 
regulations, collective agreement or arbitration award, or 
where other arrangements known to the workers concerned 
are considered more appropriate. 


2. Payment of wages in taverns or other similar 
establishments and, where necessary to prevent abuse, in 
shops or stores for the retail sale of merchandise and in places 
of amusement shall be prohibited except in the case of persons 
employed therein. 


Article 14 


Where necessary, effective measures shall be taken to 
ensure that workers are informed, in an appropriate and easily 
understandable manner— 


(a) before they enter employment and when any changes 
take place, of the conditions in respect of wages under 
which they are employed ; and 

(b) at the time of each payment of wages, of the particulars 
of their wages for the pay period concerned, in so far as 
such particulars may be subject to change. 
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Article 15 


The laws or regulations giving effect to the provisions of 
this Convention shall— 


(a) be made available for the information of persons con- 
cerned ; 


(b) define the persons responsible for compliance therewith ; 

(c) prescribe adequate penalties or other appropriate remedies 
for any violation thereof ; 

(d) provide for the maintenance, in all appropriate cases, of 
adequate records in an approved form and manner. 


Article 16 


There shall be included in the annual reports to be submitted 
under Article 22 of the Constitution of the International Labour 
Organisation full information concerning the measures by 
which effect is given to the provisions of this Convention. 


Article 17 


1. In the case of a Member the territory of which includes 
large areas where, by reason of the sparseness of the popu- 
lation or the stage of development of the area, the competent 
authority considers it impracticable to enforce the provisions 
of this Convention, the authority may, after consultation with 
the organisations of employers and workers concerned, where 
such exist, exempt such areas from the application of this 
Convention either generally or with such exceptions in respect 
of particular undertakings or occupations as it thinks fit. 


2. Each Member shall indicate in its first annual report 
upon the application of this Convention submitted under 
Article 22 of the Constitution of the International Labour 
Organisation any areas in respect of which it proposes to have 
recourse to the provisions of the present Article and shall give 
the reasons for which it proposes to have recourse thereto ; 
no Member shall, after the date of its first annual report, have 
recourse to the provisons of the present Article except in 
respect of areas so indicated. 


3. Each Member having recourse to the provisions of this 
Article shall, at intervals not exceeding three years, reconsider 
in consultation with the organisations of employers and workers 
concerned, where such exist, the practicability of extending 
the application of the Convention to areas exempted in virtue 
of paragraph 1. 

4. Each Member having recourse to the provisions of this 
Article shall indicate in subsequent annual reports any areas 
in respect of which it renounces the right to have recourse to 
the provisions of this Article and any progress which may 
have been made with a view to the progressive application of 
the Convention in such areas. 
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Article 18 


The formal ratifications of this Convention shall be commu- 
nicated to the Director-General of the International Labour 
Office for registration. 


Article 19 


1. This ‘Convention shall be binding only upon those 
Members of the International Labour Organisation whose 
ratifications have been registered with the Director-General. 


2. It shall come into force twelve months after the date 
on which the ratifications of two Members have been registered 
with the Director-General. 


3. Thereafter, this Convention shall come into force for any 
Member twelve months after the date on which its ratification 
has been registered. 


Article 20 


1. Declarations communicated to the Director-General of 
the International Labour Office in accordance with paragraph 
2 of Article 35 of the Constitution of the International Labour 
Organisation shall indicate— 


(a) the territories in respect of which the Member concerned 
undertakes that the provisions of the Convention shall be 
applied without modification ; 


(b) the territories in respect of which it undertakes that the 
provisions of the Convention shall be applied subject to 
modifications, together with details of the said 
modifications ; 

(c) the territories in respect of which the Convention is 
inapplicable and in such cases the grounds on which it 
is inapplicable ; 

(d) the territories in respect of which it reserves its decision 
pending further consideration of the position. 


2. The undertakings referred to in subparagraphs (a) and 
(b) of paragraph 1 of this Article shall be deemed to be an 
integral part of the ratification and shall have the force of 
ratification. 


3. Any Member may at any time by a subsequent decla- 
ration cancel in whole or in part any reservation made in its 
original declaration in virtue of subparagraphs (0), (c) or (d) 
of paragraph 1 of this Article. 


4. Any Member may, at any time at which the Convention 
is subject to denunciation in accordance with the provisions of 
Article 22, communicate to the Director-General a declaration 
modifying in any other respect the terms of any former decla- 
ration and stating the present position in respect of such 
territories as it may specify. 
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Article 21 


1. Declarations communicated to the Director-General of 
the International Labour Office in accordance with paragraphs 
4 or 5 of Article 35 of the Constitution of the International 
Labour Organisation shall indicate whether the provisions of 
the Convention will be applied in the territory concerned 
without modification or subject to modifications ; when the 
declaration indicates that the provisions of the Convention will 
be applied subject to modifications, it shall give details of the 
said modifications. 

2. The Member, Members or international authority 
concerned may at any time by a subsequent declaration 
renounce in whole or in part the right to have recourse to any 
modification indicated in any former declaration. 


3. The Member, Members or international authority 
concerned may, at any time at which this Convention is 
subject to denunciation in accordance with the provisions of 
Article 22, communicate to the Director-General a declaration 
modifying in any other respect the terms of any former 
declaration and stating the present position in respect of the 
application of the Convention. 


Article 22 


1. A Member which has ratified this Convention may 
denounce it after the expiration of ten years from the date 
on which the Convention first comes into force, by an act 
communicated to the Director-General of the International 
Labour Office for registration. Such denunciation shall not 
take effect until one year after the date on which it is regis- 
tered. 


2. Each Member which has ratified this Convention and 
which does not, within the year following the expiration of the 
period of ten years mentioned in the preceding paragraph, 
exercise the right of denunciation provided for in this Article, 
will be bound for another period of ten years and, thereafter, 
may denounce this Convention at the expiration of each period 
of ten years under the terms provided for in this Article. 


Article 23 


1. The Director-General of the International Labour Office 
shall notify all Members of the International Labour Organi- 
sation of the registration of all ratifications, declarations and 
denunciations communicated to him by the Members of the 
Organisation. 

2. When notifying the Members of the Organisation of 
the registration of the second ratification communicated to 
him, the Director-General shall draw the attention of the 
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Members of the Organisation to the date upon which the 
Convention will come into force. 


Article 24 


The Director-General of the International Labour Office 
shall communicate to the Secretary-General of the United 
Nations for registration in accordance with Article 102 of the 
Charter of the United Nations full particulars of all 
ratifications, declarations and acts of denunciation registered 
by him in accordance with the provisions of the preceding 
articles. 


Article 25 


At the expiration of each period of ten years after the 
coming into force of this Convention, the Governing Body of 
the International Labour Office shall present to the General 
Conference a report on the working of this Convention and 
shall consider the desirability of placing on the agenda of the 
Conference the question of its revision in whole or in part. 


Article 26 


1. Should the Conference adopt a new Convention revising 
this Convention in whole or in part, then, unless the new 
Convention otherwise provides— 


(a) the ratification by a Member of the new revising Conven- 
tion shall ipso jure involve the immediate denunciation 
of this Convention, notwithstanding the provisions of 
Article 22 above, if and when the new revising Convention 
shall have come into force ; 


(b) as from the date when the new revising Convention comes 
into force this Convention shall cease to be open to 
ratification by the Members. 


2. This Convention shall in any case remain in force in its 
actual form and content for those Members which have ratified 
it but have not ratified the revising Convention. 


Article 27 


The English and French versions of the text of this 
Convention are equally authoritative. 
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INTERNATIONAL LABOUR CONFERENCE 


CONVENTION (No. 96) CONCERNING FEE-CHARGING 
EMPLOYMENT AGENCIES (REVISED 1949) 


The General Conference of the International Labour 
Organisation, 


Having been convened at Geneva by the Governing Body 
of the International Labour Office, and having met in 
its Thirty-second Session on 8 June 1949, and 


Having decided upon the adoption of certain proposals with 
regard to the revision of the Fee-Charging Employment 
Agencies Convention, 1933, adopted by the Conference 
at its Seventeenth Session, which is included in the tenth 
item on the agenda of the session, and 


Having resolved that these proposals shall take the form of 
an international Convention, complementary to the 
Employment Service Convention, 1948, which provides 
that each Member for which the Convention is in force 
shall maintain or ensure the maintenance of a free public 
employment service, and 


Considering that such a service should be available to all 
categories of workers, 


adopts this first day of July of the year one thousand nine 
hundred and forty-nine the following Convention, which may be 
cited as the Fee-Charging Employment Agencies Convention 
(Revised), 1949 : 


ParRT I. GENERAL PROVISIONS 


Article 1 


1. For the purpose of this Convention the expression 
“ fee-charging employment agency ” means— 


(a) employment agencies conducted with a view to profit, 
that is to say, any person, company, institution, agency 
or other organisation which acts as an intermediary 
for the purpose of procuring employment for a worker 
or supplying a worker for an employer with a view to 
deriving either directly or indirectly any pecuniary 
or other material advantage from either employer or 
worker ; the expression does not include newspapers 
or other publications unless they are published wholly or 
mainly for the purpose of acting as intermediaries between 
employers and workers ; 
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(b) employment agencies not conducted with a view to profit, 
that is to say, the placing services of any company, 
institution, agency or other organisation which, though 
not conducted with a view to deriving any pecuniary or 
other material advantage, levies from either employer or 
worker for the above services an entrance fee, a periodical 
contribution or any other charge. 


2. This Convention does not apply to the placing of seamen. 


Article 2 


1. Each Member ratifying this Convention shall indicate 
in its instrument of ratification whether it accepts the provisions 
of Part II of the Convention, providing for the progressive 
abolition of fee-charging employment agencies conducted with a 
view to profit and the regulation of other agencies, or the 
provisions of Part III, providing for the regulation of fee- 
charging employment agencies including agencies conducted 
with a view to profit. 


2. Any Member accepting the provisions of Part III of the 
Convention may subsequently notify the Director-General that 
it accepts the provisions of Part II; as from the date of the 
registration of such notification by the Director-General, the 
provisions of Part III of the Convention shall cease to be appli- 
cable to the Member in question and the provisions of Part II 
shall apply to it. 


ParT II. PROGRESSIVE ABOLITION OF FEE-CHARGING 
EMPLOYMENT AGENCIES CONDUCTED WITH A VIEW TO PROFIT 
AND REGULATION OF OTHER AGENCIES 


Article 3 


1. Fee-charging employment agencies conducted with a 
view to profit as defined in paragraph 1 (a) of Article 1 shall 
be abolished within a limited period of time determined by the 
competent authority. 


2. Such agencies shall not be abolished until a public 
employment service is established. 


3. The competent authority may prescribe different periods 
for the abolition of agencies catering for different classes of 
persons. 


Article 4 


1. During the period preceding abolition, fee-charging 
employment agencies conducted with a view to profit— 


(a) shall be subject to the supervision of the competent 
authority ; and 
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(b) shall only charge fees and expenses on a scale submitted 
to and approved by the competent authority or fixed by 
the said authority. 


2. Such supervision shall be directed more particularly 
towards the elimination of all abuses connected with the oper- 
ations of fee-charging employment agencies conducted with a 
view to profit. 


3. For this purpose, the competent authority shall consult, 
by appropriate methods, the employers’ and workers’ organ- 
isations concerned. 


Article 5 


1. Exceptions to the provisions of paragraph 1 of Article 3 
of this Convention shall be allowed by the competent authority 
in exceptional cases in respect of categories of persons, exactly 
defined by national laws or regulations, for whom appropriate 
placing arrangements cannot conveniently be made within the 
framework of the public employment service, but only after 
consultation, by appropriate methods, with the organisations 
of employers and workers concerned. 


2. Every fee-charging employment agency for which an 
exception is allowed under this Article— 


(a) shall be subject to the supervision of the competent 
authority ; 

(b) shall be required to be in possession of a yearly licence 
renewable at the discretion of the competent authority ; 

(c) shall only charge fees and expenses on a scale submitted 
to and approved by the competent authority or fixed by 
the said authority ; 

(d) shall only place or recruit workers abroad if permitted 
to do so by the competent authority and under conditions 
determined by the laws or regulations in force. 


Article 6 


Fee-charging employment agencies not conducted with a 
view to profit as defined in paragraph 1 (b) of Article 1— 


(a) shall be required to have an authorisation from the com- 
petent authority and shall be subject to the supervision 
of the said authority ; 

(b) shall not make any charge in excess of the scale of 
charges submitted to and approved by the competent 
authority or fixed by the said authority, with strict 
regard to the expenses incurred ; and 


shall only place or recruit workers abroad if permitted 


so to do by the competent authority and under conditions 
determined by the laws or regulations in force. 
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Article 7 


The competent authority shall take the necessary steps to 
satisfy itself that non-fee-charging employment agencies carry 
on their operations gratuitously. 


Article 8 


Appropriate penalties, including the withdrawal when neces- 
sary of the licences and authorisations provided for by this 
Convention, shall be prescribed for any violation of the provi- 
sions of this part of the Convention or of any laws or regu- 
lations giving effect to them. 


Article 9 


There shall be included in the annual reports to be sub- 
mitted under Article 22 of the Constitution of the International 
Labour Organisation all necessary information concerning the 
exceptions allowed under Article 5, including more particularly 
information concerning the number of agencies for which such 
exceptions are allowed and the scope of their activities, the 
reasons for the exceptions, and the arrangements for supervision 
by the competent authority of the activities of the agencies 
concerned. 


ParT Ill. REGULATION OF FEE-CHARGING 
EMPLOYMENT AGENCIES 


Article 10 


Fee-charging employment agencies conducted with a view 
to profit as defined in paragraph 1 (a) of Article 1— 
(a) shall be subject to the supervision of the competent 
authority ; 
(b) shall be required to be in possession of a yearly licence 
renewable at the discretion of the competent authority ; 
(c) shall only charge fees and expenses on a scale submitted 
to and approved by the competent authority or fixed by 
the said authority ; 
shall only place or recruit workers abroad if permitted 
so to do by the competent authority and under conditions 
determined by the laws or regulations in force. 


Article 11 


Fee-charging employment agencies not conducted with a 
view to profit as defined in paragraph 1 (b) of Article 1— 


(a) shall be required to have an authorisation from the com- 


petent authority and shall be subject to the supervision 
of the said authority ; 
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(b) shall not make any charge in excess of the scale of charges 
submitted to and approved by the competent authority 
or fixed by the said authority with strict regard to the 
expenses incurred ; and 

(c) shall only place or recruit workers abroad if permitted 
so to do by the competent authority and under conditions 
determined by the laws or regulations in force. 


Article 12 


The competent authority shall take the necessary steps 
to satisfy itself that non-fee-charging employment agencies 
carry on their operations gratuitously. 


Article 13 


Appropriate penalties, including the withdrawal when neces- 
sary of the licences and authorisations provided for by this 
Convention, shall be prescribed for any violation of the provi- 
sions of this Part of the Convention or of any laws or regulations 
giving effect to them. 


Article 14 


There shall be included in the annual reports to be sub- 
mitted under Article 22 of the Constitution of the International 


Labour Organisation all necessary information concerning the 
arrangements for supervision by the competent authority of 
the activities of fee-charging employment agencies including 
more particularly agencies conducted with a view to profit. 


Part IV. MISCELLANEOUS PROVISIONS 


Article 15 


1. In the case of a Member the territory of which includes 
large areas where, by reason of the sparseness of the population 
or the stage of development of the area, the competent authority 
considers it impracticable to enforce the provisions of this 
Convention, the authority may exempt such areas from the 
application of this Convention either generally or with such 
exceptions in respect of particular undertakings or occupations 
as it thinks fit. 


2. Each Member shall indicate in its first annual report 
upon the application of this Convention submitted under 
Article 22 of the Constitution of the International Labour 
Organisation any areas in respect of which it proposes to have 
recourse to the provisions of the present Article and shall give 
the reasons for which it proposes to have recourse thereto ; 
no Member shall, after the date of its first annual report, have 
recourse to the provisions of the present Article except in 
respect of areas so indicated. 
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3. Each Member having recourse to the provisions of the 
present Article shall indicate in subsequent annual reports any 
areas in respect of which it renounces the right to have 
recourse to the provisions of the present Article. 


PART V. FINAL PROVISIONS 


Article 16 


The formal ratifications of this Convention shall be commu- 
nicated to the Director-General of the International Labour 
Office for registration. 


Article 17 


1. This Convention shall be binding only upon those Mem- 
bers of the International Labour Organisation whose ratifica- 
tions have been registered with the Director-General. 


2. It shall come into force twelve months after the date 
on which the ratifications of two Members have been registered 
with the Director-General. 


3. Thereafter, this Convention shall come into force for any 
Member twelve months after the date on which its ratification 
has been registered. 


Article 18 


1. Declarations communicated to the Director-General of 
the International Labour Office in accordance with paragraph 2 
of Article 35 of the Constitution of the International Labour 
Organisation shall indicate— 


(a) the territories in respect of which the Member concerned 
undertakes that the provisions of the Convention shall be 
applied without modification ; 

(b) the territories in respect of which it undertakes that the 
provisions of the Convention shall be applied subject to 
modifications, together with details of the said modifi- 
cations ; 

(c) the territories in respect of which the Convention is 
inapplicable and in such cases the grounds on which it is 
inapplicable ; 

(d) the territories in respect of which it reserves its decision 
pending further consideration of the position. 


2. The undertakings referred to in subparagraphs (a) and 
(b) of paragraph 1 of this Article shall be deemed to be an 


integral part of the ratification and shall have the force of 
ratification. 


_ 3. Any Member may at any time by a subsequent declara- 
tion cancel in whole or in part any reservation made in its 
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original declaration in virtue of subparagraphs (b), (c) or (d) 
of paragraph 1 of this Article. 


4. Any Member may, at any time at which the Convention 
is subject to denunciation in accordance with the provisions of 
Article 20, communicate to the Director-General a declaration 
modifying in any other respect the terms of any former 
declaration and stating the present position in respect of such 
territories as it may specify. 


Article 19 


1. Declarations communicated to the Director-General of 
the International Labour Office in accordance with paragraphs 4 
or 5 of Article 35 of the Constitution of the International 
Labour Organisation shall indicate whether the provisions of 
the Convention will be applied in the territory concerned 
without modification or subject to modifications ; when the 
declaration indicates that the provisions of the Convention will 
be applied subject to modifications, it shall give details of the 
said modifications. 

2. The Member, Members or international authority con- 
cerned may at any time by a subsequent declaration renounce 
in whole or in part the right to have recourse to any modification 
indicated in any former declaration. 


3. The Member, Members or international authority con- 
cerned may, at any time at which the Convention is subject to 
denunciation in accordance with the provisions of Article 20, 
communicate to the Director-General a declaration modifying 
in any other respect the terms of any former declaration and 


stating the present position in respect of the application of the 
Convention. 


Article 20 


1. A Member which has ratified this Convention may 
denounce it after the expiration of ten years from the date on 
which the Convention first comes into force, by an act commu- 
nicated to the Director-General of the International Labour 
Office for registration. Such denunciation shall not take effect 
until one year after the date on which it is registered. 


2. Each Member which has ratified this Convention and 
which does not, within the year following the expiration of the 
period of ten years mentioned in the preceding paragraph 
exercise the right of denunciation provided for in this Article, 
will be bound for another period of ten years and, thereafter, 
may denounce this Convention at the expiration of each period 
of ten years under the terms provided for in this Article. 


Article 21 


1. The Director-General of the International Labour Office 
shall notify all Members of the International Labour Organ- 
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isation of the registration of all ratifications, declarations and 
denunciations communicated to him by the Members of the 
Organisation. 

2. When notifying the Members of the Organisation of 
the registration of the second ratification communicated to him, 
the Director-General shall draw the attention of the Members 
of the Organisation to the date upon which the Convention will 
come into force. 


Article 22 


The Director-General of the International Labour Office 
shall communicate to the Secretary-General of the United 
Nations for registration in accordance with Article 102 of the 
Charter of the United Nations full particulars of all ratifi- 
cations, declarations and acts of denunciation registered by 
him in accordance with the provisions of the preceding articles. 


Article 23 


At the expiration of each period of ten years after the 
coming into force of this Convention, the Governing Body of 
the International Labour Office shall present to the General 
Conference a report on the working of this Convention and 
shall consider the desirability of placing on the agenda of the 
Conference the question of its revision in whole or in part. 


Article 24 


1. Should the Conference adopt a new Convention revising 
this Convention in whole or in part, then, unless the new 
Convention otherwise provides— 


(a) the ratification by a Member of the new revising Conven- 
tion shall ipso jure involve the immediate denunciation of 
this Convention, notwithstanding the provisions of Article 
20 above, if and when the new revising Convention shall 
have come into force ; 

(b) as from the date when the new revising Convention comes 
into force this Convention shall cease to be open to 
ratification by the Members. 


2. This Convention shall in any case remain in force in its 
actual form and content for those Members which have ratified 
it but have not ratified the revising Convention. 


Article 25 


The English and French versions of the text of this 
Convention are equally authoritative. 
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INTERNATIONAL LABOUR CONFERENCE 


CONVENTION (No. 99) CONCERNING MINIMUM WAGE 
FIXING MACHINERY IN AGRICULTURE 





The General Conference of the International Labour Organ- 
isation, 

Having been convened at Geneva by the Governing Body of 
the International Labour Office, and having met in its 
Thirty-fourth Session on 6 June 1951, and 

Having decided upon the adoption of certain proposals with 

regard to minimum wage fixing machinery in agriculture, 
which is the eighth item on the agenda of the session, and 


Having determined that these proposals shall take the form 
of an international Convention, 


adopts this twenty-eighth day of June of the year one thousand 
nine hundred and fifty-one the following Convention, which may 
be cited as the Minimum Wage Fixing Machinery (Agriculture) 
Convention, 1951 : 


Article 1 


1. Each Member of the International Labour Organisation 
which ratifies this Convention undertakes to create or maintain 
adequate machinery whereby minimum rates of wages can be 


fixed for workers employed in agricultural undertakings and 
related occupations. 










2. Each Member which ratifies this Convention shall be 
free to Cetermine, after consultation with the most repre- 
sentative organisations of employers and workers concerned, 
where such exist, to which undertakings, occupations and cate- 
gories of persons the minimum wage fixing machinery referred 
to in the preceding paragraph shall be applied. 

















3. The competent authority may exclude from the applica- 
tion of all or any of the provisions of this Convention categories 
of persons whose conditions of employment render such provi- 
sions inapplicable to them, such as members of the farmer’s 
family employed by him. 


Article 2 


1. National laws or regulations, collective agreements or 
arbitration awards may authorise the partial payment of mini- 
mum wages in the form of allowances in kind in cases in which 


payment in the form of such allowances is customary or 
desirable. 
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2. In cases in which partial payment of minimum wages 
in the form of allowances in kind is authorised, appropriate 
measures shall be taken to ensure that— 


(a) such allowances are appropriate for the personal use and 
benefit of the worker and his family ; and 


(b) the value attributed to such allowances is fair and reason- 
able. 


Article 3 


1. Each Member which ratifies this Convention shall be 
free to decide, subject to the conditions stated in the following 
paragraphs, the nature and form of the minimum wage fixing 
machinery, and the methods to be followed in its operation. 


2. Before a decision is taken there shall be full preliminary 
consultation with the most representative organisations of em- 
ployers and workers concerned, where such exist, and with any 
other persons specially qualified by their trade or functions 
whom the competent authority deems it useful to consult. 


3. The employers and workers concerned shall take part 
in the operation of the minimum wage fixing machinery, or be 
consulted or have the right to be heard, in such manner and 
to such extent as may be determined by national laws or regula- 
tions but in any case on a basis of complete equality. 


4. Minimum rates of wages which have been fixed shall 
be binding on the employers and workers concerned so as not 
to be subject to abatement. 


5. The competent authority may permit exceptions to the 
minimum wage rates in individual cases, where necessary, to 
prevent curtailment of the opportunities of employment of 
physically or mentally handicapped workers. 


Article 4 


1. Each Member which ratifies this Convention shall take 
the necessary measures to ensure that the employers and workers 
concerned are informed of the minimum rates of wages in force 
and that wages are not paid at less than these rates in cases 
where they are applicable ; these measures shall include such 
provision for supervision, inspection, and sanctions as may be 
necessary and appropriate to the conditions obtaining in agri- 
culture in the country concerned. 


2. A worker to whom the minimum rates are applicable 
and who has been paid wages at less than these rates shall be 
entitled to recover, by judicial or other appropriate proceedings, 
the amount by which he has been underpaid, subject to such 
limitation of time as may be determined by national laws or 
regulations. 


62805 O—55——_53 
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Article 5 


Each Member which ratifies this Convention shall com- 
municate annually to the International Labour Office a general 
statement indicating the methods and the results of the applica- 
tion of the machinery and, in summary form, the occupations and 
approximate numbers of workers covered, the minimum rates 
of wages fixed, and the more important of the other conditions, 
if any, established relevant to the minimum rates. 


Article 6 


The formal ratifications of this Convention shall be com- 
municated to the Director-General of the International Labour 
Office for registration. 


Article 7 


1. This Convention shall be binding only upon those 
Members of the International Labour Organisation whose 
ratifications have been registered with the Director-General. 


2. It shall come into force twelve months after the date on 
which the ratifications of two Members have been registered 
with the Director-General. 


3. Thereafter, this Convention shall come into force for 
any Member twelve months after the date on which its ratifica- 
tion has been registered. 


Article 8 


1. Declarations communicated to the Director-General of 
the International Labour Office in accordance with paragraph 2 
of Article 35 of the Constitution of the International Labour 
Organisation shall indicate— 


(a) the territories in respect of which the Member concerned 
undertakes that the provisions of the Convention shall be 
applied without modification ; 

(b) the territories in respect of which it undertakes that the 
provisions of the Convention shall be applied subject to 
modifications, together with details of the said modifica- 
tions ; 

(c) the territories in respect of which the Convention is 
inapplicable and in such cases the grounds on which it is 
inapplicable ; 

(d) the territories in respect of which it reserves its decision 
pending further consideration of the position. 


2. The undertakings referred to in subparagraphs (a) 
and (b) of paragraph 1 of this Article shall be deemed to be 


an integral part of the ratification and shall have the force 
of ratification. 
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3. Any Member may at any time by a subsequent declara- 
tion cancel in whole or in part any reservation made in its 
original declaration in virtue of subparagraphs (b), (c) or (d) 
of paragraph 1 of this Article. 


4. Any Member may, at any time at which the Convention 
is subject to denunciation in accordance with the provisions of 
Article 10, communicate to the Director-General a declaration 
modifying in any other respect the terms of any former declara- 
tion and stating the present position in respect of such territories 
as it may specify. 


Article 9 


1. Declarations communicated to the Director-General of 
the International Labour Office in accordance with paragraphs 4 
or 5 of Article 35 of the Constitution of the International Labour 
Organisation shall indicate whether the provisions of the Con- 
vention will be applied in the territory concerned without 
modification or subject to modifications ; when the declaration 
indicates that the provisions of the Convention will be applied 
subject to modifications, it shall give details of the said modifica- 
tions. 


2. The Member, Members or international authority con- 
cerned may at any time by a subsequent declaration renounce 
in whole or in part the right to have recourse to any modification 
indicated in any former declaration. 


3. The Member, Members or international authority con- 
cerned may, at any time at which this Convention is subject 
to denunciation in accordance with the provisions of Article 10, 
communicate to the Director-General a declaration modifying 
in any other respect the terms of any former declaration and 
stating the present position in respect of the application of the 
Convention. 


Article 10 


1. A Member which has ratified this Convention may 
denounce it after the expiration of ten years from the date on 
which the Convention first comes into force, by an act com- 
municated to the Director-General of the International Labour 
Office for registration. Such denunciation shall not take effect 
until one year after the date on which it is registered. 


2. Each Member which has ratified this Convention and 
which does not, within the year following the expiration of the 
period of ten years mentioned in the preceding paragraph, 
exercise the right of denunciation provided for in this Article, 
will be bound for another period of ten years and, thereafter, 
may denounce this Convention at the expiration of each period 
of ten years under the terms provided for in this Article. 
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Article 11 


1. The Director-General of the International Labour Office 
shall notify all Members of the International Labour Organisa- 
tion of the registration of all ratifications, declarations and 
denunciations communicated to him by the Members of the 
Organisation. 


2. When notifying the Members of the Organisation of the 
registration of the second ratification communicated to him, 
the Director-General shall draw the attention of the Members 
of the Organisation to the date upon which the Convention will 
come into force. 


Article 12 


The Director-General of the International Labour Office 
shall communicate to the Secretary-General of the United 
Nations for registration in accordance with Article 102 of the 
Charter of the United Nations full particulars of all ratifica- 
tions, declarations and acts of denunciation registered by him 
in accordance with the provisions of the preceding articles. 


Article 13 


At such times as it may consider necessary the Governing 
Body of the International Labour Office shall present to the 
General Conference a report on the working of this Convention 
and shall examine the desirability of placing on the agenda of 
the Conference the question of its revision in whole or in part. 


Article 14 


1. Should the Conference adopt a new Convention revising 
this Convention in whole or in part, then, unless the new Con- 
vention otherwise provides— 


(a) the ratification by a Member of the new revising Con- 
vention shall ipso jure involve the immediate denunciation 
of this Convention, notwithstanding the provisions of 
Article 10 above, if and when the new revising Convention 
shall have come into force ; 


(b) as from the date when the new revising Convention comes 
into force this Convention shall cease to be open to ratifica- 
tion by the Members. 


2. This Convention shall in any case remain in force in its 
actual form and content for those Members which have ratified 
it but have not ratified the revising Convention. 


Article 15 


The English and French versions of the text of this Conven- 
tion are equally authoritative. 
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INTERNATIONAL LABOUR CONFERENCE 


CONVENTION (No. 101) CONCERNING HOLIDAYS WITH PAY 
IN AGRICULTURE 


The General Conference of the International Labour Organisation, 


Having been convened at Geneva by the Governing Body of the 
International Labour Office, and having met in its Thirty-fifth 
Session on 4 June 1952, and 


Having decided upon the adoption of certain proposals with regard to 
holidays with pay in agriculture, which is the fourth item on the 
agenda of the session, and 


Having determined that these proposals shall take the form of an 
international Convention, 


adopts this twenty-sixth day of June of the year one thousand nine hundred 
and fifty-two the following Convention, which may be cited as the Holidays 
with Pay (Agriculture) Convention, 1952 : 


Article 1 


Workers employed in agricultural undertakings and related occupations 
shall be granted an annual holiday with pay after a period of continuous 
service with the same employer. 


Article 2 


1. Each Member which ratifies this Convention shall be free to decide 


the manner in which provision shall be made for holidays with pay in 
agriculture. 


2. Such provision may be made, where appropriate, »y means of 


collective agreement or by entrusting the regulation of holidays with pay 
in agriculture to special bodies. 


3. Wherever the manner in which provision is made for holidays with 
pay in agriculture permits— 


(a) there shall be full preliminary consultation with the most repre- 
sentative organisations of employers and workers concerned, where 
such exist, and with any other persons, specially qualified by their 
trade or functions, whom the competent authority deems it useful 
to consult ; 

(b) the employers and workers concerned shall participate in the regu- 
lation of holidays with pay, or be consulted or have the right to be 
heard, in such manner and to such extent as may be determined by 
national laws or regulations, but in any case on a basis of complete 
equality. 
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Article 3 
The required minimum period of continuous service and the minimum 
duration of the annual holiday with pay shall be determined by national 
laws or regulations, collective agreement, or arbitration award, or by 
special bodies entrusted with the regulation of holidays with pay in 
agriculture, or in any other manner approved by the competent authority. 


Article 4 


1. Each Member which ratifies this Convention shall be free to 
determine, after consultation with the most representative organisations 
of employers and workers concerned, where such exist, to which under- 
takings, occupations, and categories of persons referred to in Article 1 
the provisions of the Convention shall apply. 


2. Each Member which ratifies this Convention may exclude from 
the application of all or any of the provisions of the Convention categories 
of persons whose conditions of employment render such provisions inapplic- 
able to them, such as members of the farmer’s family employed by him. 


Article 5 


Where appropriate, provision shall be made, in accordance with the 


established procedure for the regulation of holidays with pay in agriculture, 
for— 


(a) more favourable treatment for young workers, including apprentices, 
in cases in which the annual holiday with pay granted to adult 
workers is not considered adequate for young workers ; 

(b) an increase in the duration of the annual paid holiday with the 
length of service ; 
proportionate holidays or payment in lieu thereof, in cases where 
the period of continuous service of a worker is not of sufficient 
duration to qualify him for an annual holiday with pay but exceeds 
such minimum period as may be determined in accordance with the 
established procedure ; 
the exclusion from the annual holiday with pay of public and custo- 
mary holidays and weekly rest periods, and, to such extent as may 
be determined in accordance with the established procedure, tempo- 
rary interruptions of attendance at work due to such causes as 
sickness or accident. 


Article 6 


The annual holiday with pay may be divided within such limits as may 
be laid down by national laws or regulations, collective agreement, or 
arbitration award, or by special bodies entrusted with the regulation of 
holidays with pay in agriculture, or in any other manner approved by the 
competent authority. 


Article 7 


1. Every person taking a holiday in virtue of this Convention shall 
receive, in respect of the full period of the holiday, not less than his usual 
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remuneration, or such remuneration as may be prescribed in accordance 
with paragraphs 2 and 3 of this Article. 


2. The remuneration payable in respect of the holiday shall be 
calculated as prescribed by national laws or regulations, collective agree- 
ment, or arbitration award, or by special bodies entrusted with the 
regulation of holidays with pay in agriculture, or in any other manner 
approved by the competent authority. 


3. Where the remuneration of the person taking a holiday includes 
payments in kind, provision may be made for the payment in respect of 
holidays of the cash equivalent of such payments in kind. 


Article 8 
Any agreement to relinquish the right to an annual holiday with pay, 
or to forgo such a holiday, shall be void. 


Article 9 


A person dismissed for a reason other than his own misconduct before 
he has taken a holiday due to him shall receive in respect of every day of 


holiday due to him in virtue of this Convention the remuneration 
provided for in Article 7. 


Article 10 


Each Member which ratifies this Convention undertakes to maintain, 
or satisfy itself that there is maintained, an adequate system of inspection 


and supervision to ensure the application of its provisions. 


Article 11 


Each Member which ratifies this Convention shall communicate 
annually to the International Labour Office a general statement indicating 
the manner in which the provisions of the Convention are implemented, 
and, in summary form, the occupations, categories and approximate num- 
ber of workers covered, the duration of the holidays granted, and the 
more important of the other conditions, if any, established relevant to 
holidays with pay in agriculture. 


Article 12 
The formal ratifications of this Convention shall be communicated to 
the Director-General of the International Labour Office for registration. 
Article 13 


1. This Convention shall be binding only upon those Members of the 
International Labour Organisation whose ratifications have been regis- 
tered with the Director-General. 


2. It shall come into force twelve months after the date on which the 


ratifications of two Members have been registered with the Director- 
General. 
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3. Thereafter, this Convention shall come into force for any Member 
twelve months after the date on which its ratification has been registered. 


Article 14 


1. Declarations communicated to the Director-General of the Inter- 
national Labour Office in accordance with paragraph 2 of Article 35 of the 
Constitution of the International Labour Organisation shall indicate— 


(a) the territories in respect of which the Member concerned undertakes 
that the provisions of the Convention shall be applied without modi- 
fication ; 

(b) the territories in respect of which it undertakes that the provisions 
of the Convention shall be applied subject to modifications, together 
with details of the said modifications ; 

(c) the territories in respect of which the Convention is inapplicable and 
in such cases the grounds on which it is inapplicable ; 


(d) the territories in respect of which it reserves its decision pending 
further consideration of the position. 


2. The undertakings referred to in subparagraphs (a) and (b) of 
paragraph 1 of this Article shall be deemed to be an integral part of the 
ratification and shall have the force of ratification. 


3. Any Member may at any time by a subsequent declaration cance] 
in whole or in part any reservation made in its original declaration in 
virtue of subparagraphs (b), (c) or (d) of paragraph 1 of this Article. 


4. Any Member may, at any time at which the Convention is subject 
to denunciation in accordance with the provisions of Article 16, com- 
municate to the Director-General a declaration modifying in any other 
respect the terms of any former declaration and stating the present posi- 
tion in respect of such territories as it may specify. 


Article 15 


1. Declarations communicated to the Director-General of the Interna- 
tional Labour Office in accordance with paragraphs 4 or 5 of Article 35 
of the Constitution of the International Labour Organisation shall indicate 
whether the provisions of the Convention will be applied in the territory 
concerned without modification or subject to modifications ; when the 
declaration indicates that the provisions of the Convention will be applied 
subject to modifications, it shall give details of the said modifications. 


2. The Member, Members or international authority concerned may 
at any time by a subsequent declaration renounce in whole or in part the 
right to have recourse to any modification indicated in any former decla- 
ration. 


3. The Member, Members or international authority concerned may, 
at any time at which this Convention is subject to denunciation in accord- 
ance with the provisions of Article 16, communicate to the Director- 
General a declaration modifying in any other respect the terms of any 
former declaration and stating the present position in respect of the 
application of the Convention. 
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Article 16 


1. A Member which has ratified this Convention may denounce it after 
the expiration of ten years from the date on which the Convention first 
comes into force, by an act communicated to the Director-General of the 
International Labour Office for registration. Such denunciation shall not 
take effect until one year after the date on which it is registered. 


2. Each Member which has ratified this Convention and which does 
not, within the year following the expiration of the period of ten years 
mentioned in the preceding paragraph, exercise the right of denunciation 
provided for in this Article, will be bound for another period of ten years 
and, thereafter, may denounce this Convention at the expiration of each 
period of ten years under the terms provided for in this Article. 


Article 17 


1. The Director-General of the International Labour Office shall 
notify all Members of the International Labour Organisation of the regis- 
tration of all ratifications, declarations and denunciations communicated 
to him by the Members of the Organisation. 


2. When notifying the Members of the Organisation of the registration 
of the second ratification communicated to him, the Director-General shall 
araw the attention of the Members of the Organisation to the date upon 
which the Convention will come into force. 


Article 18 


The Director-General of the International Labour Office shall commu- 
nicate to the Secretary-General of the United Nations for registration in 
accordance with Article 102 of the Charter of the United Nations full par- 
ticulars of all ratifications, declarations and acts of denunciation registered 
by him in accordance with the provisions of the preceding Articles. 


Article 19 


At such times as it may consider necessary the Governing Body of the 
International Labour Office shall present to the General Conference a 
report on the working of this Convention and shall examine the desirability 
of placing on the agenda of the Conference the question of its revision 
in whole or in part. 


Article 20 


1. Should the Conference adopt a new Convention revising this Conven- 
tion in whole or in part, then, unless the new Convention otherwise pro- 
vides : 

(a) the ratification by a Member of the new revising Convention shall 
ipso jure involve the immediate denunciation of this Convention, not- 
withstanding the provisions of Article 16 above, if and when the new 
revising Convention shall have come into force ; 

(b) as from the date when the new revising Convention comes into force 
this Convention shall cease to be open to ratification by the Members. 
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2. This Convention shall in any case remain in force in its actual form 
and content for those Members which have ratified it but have not ratified 


the revising Convention. 
Article 21 


The English and French versions of the text of this Convention are 
equally authoritative. 
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[XXXII - 1949] 


International Labour Conference 


Provisional Record 


THIRTY-SECOND SESSION, GENEVA 


FIFTEENTH SITTING 


Monday, 27 June 1949, 10.15. a.m. 


President : Sir Guildhaume Myrddin-Evans 


REPORT OF THE COMMITTEE ON STANDING 
ORDERS 


The PRESIDENT — We shall take 
the report of the Committee on Standing 
Orders which will be found in Provisional 
Record No. 19, on page It. 


Interpretation : Mr. MORELLET ( Gov- 
ernment adviser, France ; Reporter of the 
Committee on Standing Orders) — The 
Committee on Standing Orders has con- 
sidered five kinds of questions. First of 
all, it dealt with the drafting of question- 
naires addressed to States Members con- 
cerning the special case of federal States. 
Secondly, it considered the procedure for 
requests to the International Court of 
Justice for advisory opinions. Thirdly, it 
considered the participation of represen- 
tatives of official international organisa- 
tions in meetings of the Governing Body 
and in the Conference. Fourthly, it 
considered the circumstances in which a 
record vote can be taken after a vote by 
show of hands, and, fifthly, it considered 
miscellaneous drafting admendments to 
the Standing Orders of the Conference. 

You have before you the report of the 
Committee on Standing Orders and I 
will, therefore, confine myself to a few 
very brief comments on these particular 
subjects. 

As to the inclusion in questionnaires 
addressed to Governments concerning the 
preparation for conferences of a question 
concerning the situation in federal States, 
the Governing Body of the International 
Labour Office had proposed to include a 
special question in the following terms : 

When the questionnaire relates to a 
proposed Convention, it shall include a 
question requesting the Governments of 
federal States to indicate whether the 
subject matter of the proposed Conven- 


tion would be regarded by them as being 
appropriate for federal action, or appro- 
priate, in whole or in part, for action by 
the constituent units of the Federstion ” 
To this drafting, the United States 
Government delegation and the Canadian 
Government delegation raised certain ob- 
jections. It was pointed out particularly 
—and this objection was considered to 
have a good deal of force—that if a 
questionnaire is addressed to States with 
a view to the adoption of a Convention 
by. the Conference, nobody knows exactly 
what provisions will be ultimately 
adopted, and, therefore, it is difficult 
for federal States to reply beforehand 
without knowing precisely what form the 
provisions of the Convention will take. 
They will be unable to say whether or 
not these questions are within the com- 
petence of the federal State itself or of its 
constituent States. For that reason, the 
Standing Orders Committee proposes that 
the adoption of a text shall be postponed 
until the next session and that the inter- 
vening time should be used for a closer 
examination of the question in the light 
of the experience which will have been 
gained by then. 

With regard to the second question, 
the procedure for making requests to the 
International Court of Justice for advisory 
opinions, I should like to draw your 
attention to the fact that Article 9 of the 
Agreement between the United Nations 
and the I.L.0. authorises the Interna- 
tional Labour Organisation to request the 
International Court for opinions on legal 
questions falling within the scope of its 
activities, other than questions concerning 
the mutual relationships of the Organisa- 
tion and the United Nations or other 
specialised agencies. Article 9 of the 
Agreement also lays down that such a 
request may be addressed to the Court 
by the Conference or by the Governing 
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Body with the authorisation of the Con- 
ference. This provision is quite under- 
standable because the Conference is the 
general organ of the International Labour 
Organisation, but it has-been found that 
there were certain objections toe this 
arrangement. The Conference, while it is 
representative of all elements in the Inter- 
national Labour Organisation, has what 
might be called a very sporadie existence. 
It meets for three weeks every year, and 
it may happen that it is necessary to ask 
the Court for an advisory opinion mean- 
while and in that case it would seem 
advisable that the Governing Body should 
be able to ask the Court for sueh an 
opinion. For that reason, the Committee 
on Standing Orders proposes that you 
should adopt a Resolution to give the 
Governing Body general authorisation to 
request the Court for opinions. I think 
that this solution is a commonsense one 
and that you will not see any objection 
to it. 

The third question is the participation 
of representatives of international organis- 
ations in deliberations of the Governing 
Body and in the Conference. Article 2 
of the Agreement between the United 
Nations and the I.L.O. provides that 
representatives of the United Nations 
will be invited to attend meetings of the 
Conference and the Governing Body and 
regional other conferences under the 
auspices of the I.L.0. and to take part 
in the deliberations without voting. The 
Committee on Standing Orders proposes 
that this provision should be slightly 
altered and that the relevant Article 14 
of the Standing Orders of the Conference 
should include a special paragraph provid- 
ing that “ representatives of official inter- 
national organisations which have been 
invited to be represented at the Confer- 
ence may participate, without vote, in 
the discussions”. Article 56 relating to 
Committees of the Conference would be 
amended on similar lines, 

Fourthly, the Committee on Standing 
Orders proposes that you should insert 
in the Standing Orders more precise 
provisions with regard to record votes 
taken after a vote by show of hands. 
The present Standing Orders provide 
that after a vote by show of hands, a 
record vote may be taken but the 
conditions have never been laid down 
very clearly. In the Conference, a request 
by 20 delegates is required and in Com- 
mittees, on request by one fifth of the 
members. At the San Francisco Confer- 
ence, certain difficulties arose in this 
respect and the Standing Orders Commit- 
tee therefore proposes that more detailed 
provisions should be laid down in Article 
19 concerning Conferences and Article 65 
concerning Committees. The object is 
to make it clear that the request for a 
record vote should be made before or 
immediately after the vote by show of 
hands. Difficulties would arise, in fact, 


if a record vote was requested a long 
time after the vote by show of hands 

It is proposed that the Conferenc 
should also decide that the right to as} 
for a record vote should be granted not 
only to a certain proportion of th 
delegates but also to the Chairmen o 
the groups and to their representatives 

The Committee on Standing Order 
also proposes certain drafting chang 
in the Standing Orders—they are ve 
minor changes which do not involve an 
real change, it is simply a slight improv 
ment in the text. Under this head ther 
are three points. 

First of all, the majorities required 
the Conference. It must be a simpk 
majority except in certain cases whi 
it must be a two thirds majority 
Article 21 of the present Standing Order 
merely refers to the Constitution. \ 
present, however, Article 17 of tl 
Constitution provides that a majority 
of two thirds may be required by 
terms of any Convention or other instru 
ment conferring powers on the Conferenc 
or of the financial and budgetary arrang: 
ments adopted in virtue of Article | 

In order to meet this point, the me 
Article 21 which is submitted to yo 
would mention these cases. There is 
mistake in the French text but not 
the English. 

The next point concerns objections t 
items of the agenda. The Constitutior 
provides in Article 16 that any of the 
Governments of the Members may for 
mally object to the inclusion of any iten 
in the agenda. Article 37 of the Standin,s 
Orders lays down the procedure to by 
followed by the Conference in this respec 
and mentions the presentation of a report 
by the Governing Body, but this pri 
vision was regarded as being rather 
difficult to apply. The Governing Body 
is not obliged to submit a report. An 
objection might be made without any 
report from the Governing Body, and 
therefore more flexibility has been allowed 
in the text, which now provides that 
* the Conference, after hearing any report 
upon the subject which the Governin: 
Rody may have presented, shall. 
decide...” 

The third point relates to the procedur 
for the revision of a Convention. This is 
a purely formal matter. Your Committe 
on Standing Orders proposes two kinds 
of changes in this provision—in Article 44 
and in Article 45 of the Standing Orde: 
of the Conference. 

In the first place a provision is proposed 
providing for the limitavion of the power 
of revision to be transferred from one 
Article to another. You know that th 
Conference can only revise a Conventio! 
on the points submitted to it by the 
Governing Body. In the re-drafting « 
the Standing Order on this point a special 
paragraph has been devoted to this pol 
to make it more clear. In this connectio 
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[ should like to point out that there is a 
light error in Provisional Record No. 19. 
rhe provision to be embodied in a special 
yaragraph would become the final para- 
sraph of Articles 44 and 45. It would 
therefore be paragraph 10 of Article 44 
nd paragraph 9 of Article 45, not para- 
graphs 8 and 7 respectively as stated in 
Provisional Record No. 19. 

Articles 44 and 45 have also been 
evised with regard to changes in final 
texts adopted by the Drafting Committee. 
it is provided in Article 40 of the Standing 
Orders that amendments submitted by 
he Drafting Committee shall be subject 
to special provisions. The Standing Orders 
Committee considers that it would be 
better if this natter were made clear in 
he Standing Orders, and further para- 

iphs have therefore been added to 
\rticles 44 and 45. They reproduce the 
rovision in Article 40. 

[ shall be glad to give the Conference 
ny further details which it may wish 

have in this report. 


The PRESIDENT — The report is 
now open for general discussion. Does 
ny delegate wish to speak ? 

Apparently no delegate wishes to speak 
on the report as a whole, and unless, 
therefore, it is desired by any delegate 
to raise a particular point on the report, 
propose to put the report as a whole— 
not section by section—to the Conference. 

\pparently no delegate wishes to raise 
iny point on particular sections of the 
report. Unless, therefore, there is any 
jection, I shall regard the report as 

opted by the Conference. 


(The report is adopted.) 


The PRESIDENT — It only remains 
thank Mr. Morellet and Mr. Malik for 
eir services in regard to the Committee 
Standing Orders. 


REPORT OF THE COMMITTEE ON 
EMPLOYMENT AGENCIES 


The PRESIDENT — The report of 
Committee on Employment Agencies 


to ve found in Provisional Record 
No. 18. 


Mr. WEIGERT (Government delegate, 
vited States of America; Reporter of the 
‘ommittee on Employment Agencies) — 
tou have before you, in Provisional 
cord No, 18, the report of the Com 
ttee on Employment Agencies. You 
ill find in this report that the revised 
ext of the Convention concerning fee 
charging employment agencies was adopt 
ed by 45 votes to 0, five members abstain 


y 


{ think I am justified in calling this 
ite a great suecess for our Organisation 


~—apd, I. may add, a surprisipg success 
if we remember that, a year ago, in 
San Franeiseo, the discussion of the same 
subject ended in a deadlock. There were 
two main reasous for this positive result 
this year. One of those reasons was the 
initiative—I may say the daring initiative 
—which the Office had taken by proposing 
a hew text to the Conference. The other 
reason was the realistic and constructive 
spirit in which the members of the Com 
mittee examined this new text and, in 
their majority, supported it. 

You will remember that the original 
Convention of 1933 proviced for the 
abolition of profit-making agencies, with 
few limited exceptions. The Employers’ 
amendment, on the other hand, which 
was adopted last year in the Committee, 
provided exclusively for the regulation 
of such agencies. These two extreme 
positions have now been combined and 
reconciled in the new text, and most 
of the labour, employers’ and Government 
representatives in the Committee were 
willing to accept this compromise. 

The revised Convention which is before 
you has an unusual structure. It gives 
to the Members of the Organisation the 
choice of two alternatives. They may 
accept Part Il of the Convention and 
commit themselves to the progressive 
abolition of profit-making employment 
agencies, or they may accept Part III, 
which provides for the regulation of all 
fee-charging agencies. In this case they 
may later on shift to Part IL of the 
Convention. 

The introduction of alternative obliga- 
tions in a Convention has caused some 
serious soul-searching in the Committee. 
Some members considered this new scheme 
as a danger for the International Labor 
Organisation. Other members did not 
share these fears but they also recognised 
that the device must be used with 
caution and should be applied only in 
cases where each one of the alternatives 
assured real social progress. The great 
majority of the Committee was of the 
opinion that these conditions are satisfied 
in the proposed Convention and therefore 
approved its alternative structure. 

The Committee has made a number of 
minor changes in the Office text which 
you find in the printed report. They 
follow mainly three lines: (1) the Com- 
mittee emphasised the connection which 
exists between the present Convention 
and the Employment Service Convention 
of 1948; (2) the Committee broadened 
the area in which the public authorities 
should consult with employers’ and work- 
ers’ organisations ; and (3) the Committee 
gave more elasticity to several provisions 
of the Convention. This last change is 
particularly apparent if the new text is 
compared with the Convention of 1933. 

The whole work of the Committee was 
conducted in an atmosphere of friendli- 
ness and mutual understanding which, 
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I am sure, will not be forgotten by any 
of its members. 

I hope the Conference will confirm the 
decision of the Committee. 


The PRESIDENT — The report is 
now open for general discussion. 


Interpretation : Mr. WALLIN ( Govern- 
ment adviser, Belgium) — I would like to 
say a few words in order to explain the 
reasons why the Belgian Government 
will abstain from voting on this report. 
The Belgian Government does not wish 
to take part in voting for a Convention 
which in the first place abandons a 
principle which was laid down in 1933, 
and secondly introduces an alternative 
which is very dangerous for the future. 
No doubt the experience of sixteen years 
has proved that the 1933 Convention on 
fee-charging employment agencies, which 
is under revision, contained provisions 
which were too rigid. Nevertheless, its 
adoption at that time corresponded to 
normal social progress and met the views 
of the Governments which, already in 
1919 at Washington, had adopted at the 
International Labofr Conference a Re- 
commendation supplementing the Con- 
vention on unemployment and according 
to which each State Member was recom- 
mended to “take measures to prohibit 
the establishment of employment agencies 
which charge fees or which carry on their 
business for profit ”. It was also recom- 
mended that “where such agencies already 
exist...’’ they be permitted to operate only 
under Government licences, and that all 
practical measures be taken to abolish 
such agencies as soon as possible. It was 
to take account of the legislation of 
certain countries which already pro- 
vided either for the regulation or the 
abolition of fee-charging employment 
agencies that the Governing Body decided 
in 1930 to place on the agenda of the 1932 
Session of the Conference the question 
of the abolition of fee-charging employ- 
ment agencies. The object was to lay 
down a general rule for such agencies. 
What the Conference wanted to do in 
1932 and 1933 was to lay down more 
detailed regulations than existed both 
in the 1919 Recommendation and in the 
Genoa Convention relating to seamen, 
and to establish the principle of the 
abolition of fee-charging agencies on an 
international basis. 

I repeat that there are difficulties in 
regard to the ratification of the 1933 
Convention, and particularly Article 3 
which provides for the abolition of fee- 
charging employment agencies within 
three years. It is that Article which has 
prevented the Belgian Government from 
ratifying the Convention although Belgian 
legislation provides for the progressive 
abolition of fee-charging agencies. 

The 1933 Convention was ratified by 
only a very small number of countries 


and, since 1940, Sweden has asked for its 
revision, not because it was against the 
principle of abolition but for a secondary 
reason, the difficulty in regard to the 
placing and engagement of artistes and 
musicians. When, at the 3lst Session 
of the Conference, the Committee on 
Employment Service Organisation adopt- 
ed a resolution for the revision of the 
Convention, the Belgian Government sup- 
ported it because it considered it was 
a matter of modifying the provisions and 
so making it more liable to be ratified. 
I will not mention the work of the San 
Francisco Conference on this subject, 
because most of you will remember it 
and will remember that no result at all 
was achieved because of the final vote 
in the Committee which, happily, annulled 
two weeks’ work in the Committee. 

A new questionnaire was sent to Gov- 
ernments. My Government was therefore 
very much surprised to learn from the 
new draft prepared by the Office that 
the basic principle of the progressive 
abolition of fee-charging agencies had 
been abandoned and an alternative solu- 
tion introduced, whereas neither the dis- 
cussion at San Francisco nor the question- 
naire nor the replies to the questionnaire 
had given any hint that this could be 
done. In spite of the opposition of the 
French and Belgian Governments in the 
Committee, the Office text was adopted. 
What does this text mean? It means 
that Governments, in ratifying the Con- 
vention, are free to choose between the 
progressive abolition of fee-charging agen- 
cies and their regulation. 

On behalf of the Belgian Government 
I wish to express here my very formal 
reservations in regard to this innovation 
of providing for alternatives in the same 
Convention. If we are not careful, how 
do we know that tomorrow we may 
not have a Convention presented to us 
which provides for saying “ Yes” and 
“No” to the same principle? It will 
be like a doctor who offers his patient 
a poison and .an antidote at the same 
time and asks him to choose between 
them. 

I should also like to ask the Conference 
what value it thinks ratifications of this 
Convention would have since it embodies 
different principles. It is quite true that 
it may be possible to obtain a larger 
number of ratifications for such a text, 
but I do not think this race for ratifica- 
tions should be the primary consideration 
in drafting Conventions. If that were so 
it would be enough to adopt Conventions 
which set standards low enough to be 
ratified by all States Members. 

The draft which is before you, apart 
from its structure on which I have made 
the Belgian Government’s reservations, 
implies the abandonment of the principle 
of abolition. It provides that in certain 
occupations work may be regarded as 
an article of trade. 





TREATIES AND EXECUTIVE AGREEMENTS 839 


This is a considerable step backwards, 
which not only destroys the spirit of 
the 1933 Convention but is contrary to 
the 1948 Convention concerning employ- 
ment service organisation. We are going 
backward because, already in 1919, we 
had a Recommendation for the abolition 
of the fee-charging agencies. I can 
hardly believe that 30 years later, in 1948, 
we should have forgotten the abuses 
which led the Conference to lay down 
this principle at its very first session. 

I am sorry to have taken up your 
time, but I wished to explain the reasons 
for ‘which the Belgian Government is 
obliged to abstain from the vote. 


Interpretation: Mr. FERRO ( Govern- 
ment adviser, Argentine Republic), — In 
view of the fact that the Convention on 
this subject submitted to us permits fee- 
charging employment agencies to con- 
tinue to exist, I would like to say a few 
words in the hope that even if I cannot 
convinee delegates that the proposal is 
a mistake I nfay at least induce them to 
think again. 

I would like to remind you first of all 
that labeur, as a manifestation of human 
energy, received careful attention during 
various periods of history. In_ the 
Graeco-Roman period labour was con- 
sidered to be an activity for emigrants, 
proper to the lower classes. Christianity 
first recognised that the worker had 
dignity, but subsequently a great many 
restrictions were placed on “labour ” as 
an activity. Subsequently liberalism ex- 
tolled the activity of the entrepreneur but 
delegated that of the worker to obscurity, 
and the State abstained, for a long time, 
from regulating the employment relation- 
ship. Such regulation eventually took 
place owing to the strength of the trade 
unions and the theory of Staté interven- 
tion gradually transformed the whole 
conception of labour. 

Work is now considered as a social 
function, a duty and a right—a right not 
only in the sense in which the French 
Revolution proclaimed freedom to work, 
but as the basis of each individual’s right 
to employment, and a duty because in 
virtue of the principle of social solidarity 
each individual must contribute his in- 
tellectual and physical energy and ability 
to thé promotion of social progress. The 
Declaration of Philadelphia, Part III, 
paragraphs (a), (b) and (c), and various 
national Constitutions lay down the same 
principle, for instance, the Constitution 
of the Argentine Republic as regards the 
right to work, Article 52 of the Uru- 
guayan Constitution and Article 61 of 
the Venezuelan Constitution. 

If it is unanimously held that the 
obligation of the modern State is to 
provide employment for those who require 
it, it is inadmissible that this Organisa- 
tion should relieve the State of the 
obligation, first of all because this would 


be reactionary ; secondly because this 
decision would not fit in with the trend 
of opinion in the I.L.O. to the effect 
that the State must engage in vocational 
training and guidance. 

How can the State train skilled workers 
and then not worry any further about 
their fate? An important argument 
against allowing private employment 
agencies to assist State action in this 
field is that the need for employment 
cannot be treated as an object of trade. 
It would be a very great error to revise 
the Convention simply with a view to 
securing ratifications. 

It should not be forgotten that the 
International Labour Organisation has 
to give guidance in matters of social 
policy, and where principles are at stake, 
situations in particular countries cannot 
be taken into consideration. 

The policy of concluding Conventions 
which permit of adjustment to divergent 
systems, so as to obtain as many ratifica- 
tions as possible, is only advisable when 
the points on which a compromise is 
reached do not affect the object to be 
achieved, which is to improve conditions 
of living for those who are economically 
weak. If this condition is not fulfilled, 
it would be better to lay down a rule 
which is only of moral value, but is to 
the advantage of the workers, than to 
lay down a rule which must be complied 
with, but may be to their disadvantage. 


Interpretation: Mr. HAUCK (Govern- 
ment delegate, France) — I should like, ina 
few words, to associate the French Gov- 
ernment with the declaration which was 
made a few moments ago by the repre- 
sentative of the Belgian Government. 
For the same reasons as Mr. Wallin has 
expressed, the French Government will 
abstain on the vote on the text which 
has been submitted to you—first, because 
of the substance of the question, which 
Mr. Wallin has eloquently exposed to you, 
and secondly, because we are now making 
reservations as to the new form of a 
Convention, with alternatives. We fear 
that this constitutes a dangerous prece- 
dent for the future of international labour 
legislation. 


Mr. BULLOCK ( Workers’ adviser, Uni- 
ted Kingdom) — I was very sorry to hear 
the Belgian Government representative 
say they were going to abstain from 
voting on this issue. If the Belgian 
Government had ratified the 1933 Con- 
vention, I would have granted they had 
every right to say what he has said this 
morning. But the fact is that the Belgian 
Government has never ratified the 1933 
Convention, and I think because of that, 
in the view of all fair and reasonable 
people, that rules them outside. 

What he said was perfectly true. The 
Convention that was brought into being 
here in 1933 has been ratified by, at 
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most, only six countries. What we have 
done in Geneva during this month is 
merely to retreat from a purely idealistic 
attitude and adopt a realistic attitude 
in the face of all the circumstances. It 
does not mean for a moment that any 
body of fee-charging agencies, in any 
country, can do just what it likes. This 
proposed Convention sees to that. It 
gives to the competent authority in 
every country powers of legalisation and 
control. It does not mean one whit 
difference to those advanced countries. 
They do not go back on this, it is pretty 
obvious, as their trade unions are too 
strong to allow them to do that. What 
we have really done is to give the unde- 
veloped countries an opportunity of com- 
ing into line and moving step by step 
towards the position attained by the 
most developed countries, and because 
of that we ask you to support this 
through every Article and make the 
Convention one that can be regularly 
applied. 


Mr. DESCHAMPS (Employers? adviser, 
Canada) — I think it necessary to state 
that the reasons for the abstention in 
the voting in Committee on this Con- 
vention are not the same for the Canadian 
delegate nor for the United Kingdom 
Government as that advanced by the 
Belgian and French Government mem- 
bers. 


Inte rpretation: Mr. TESSIBR (Work- 
ers’ adviser, France) — As Workers’ 
Vice-Chairman in the Committee which 
drew up this text now submitted for your 
consideration, I should like to indicate 
the practical sense and the sense of realism 
which guided the decisions of the majority 
of the Workers’ members and of the 
majority of the Committee. 

It is quite evident that no trade unionist 
can renounce the principle that labour, 
not being a commodity, cannot be sub- 
jected to the brutal laws of supply and 
demand, and consequently to a kind of 
traffic which is not compatible with 
human dignity. 

The text which is submitted to you 
contains an alternative. We had a case 
of conscience there and we asked parti- 
cularly competent jurists what would arise 
out of the application of this text, and 
we are looking with optimism towards 
the future. In any case, it was absolutely 
necessary in the interest of the 1.L.0., 
and in order that these proposed regul- 
ations should emerge from the blind 
alley in which we arrived last year, to 
reach a practical solution. 

I think it may be said that all the 
Workers’ members of the Committee are 
very firm on the question of principle of 
the abolition of fee-charging agencies, 
and they hope that through the procedure 
of regulation the States which might 
adopt provisionally the system contained 


in Part III of the text—that is to say 
the possibility of regulating fee-chargin 
agencies—will be quickly convinced by 
experience of the necessity for then 
of transferring their adhesion to th: 
principle contained in Part II of th 
Convention, that is to say, the abolition 
of fee-charging employment agencies. 


Mr. BANERJEE (Workers’ delegat 
India) — I know the present text is 
compromise between different groups i: 
the Committee, but still I think I shoul 
say a few words as to what I think about 
it. The labourers of India have bee: 
suffering for a long time from the e\ 
effects of this system of fee-charging 
employment agencies. There are personn 
in India called “sardars ”, and their 
oppression is one of the greatest curses 
to the labourers of India, because thi 
more the sardars recruit, the greater i 
their gain. They appoint and dismis 
men as and when they like. This system 
of recruitment was one most prevalent 
in the jute mills of Bengal, and, as a 
result of persistent efforts of the trad 
union workers there, the system is no 
being gradually replaced by labour we! 
fare officers who work as recruiting 
agents. Besides, there are many contract 
ing firms who also act on the system o! 
protit, and they also sack the labourers 
as they like. I think the system of fe 
charging agencies should have been en 
tirely abolished, and I moved an amend 
ment to that effect in the group, but | 
could not get it passed. I must say 
frankly that 1 do not like at all th 
present text. Of course, 1 know tha 
there are provisions for regulations. Ther« 
are also provisions of time limitation, b 
I know that regulations cannot improv: 
a system which is so very vicious, a! 
the time limit means nothing ; it may lx 
removed or it may not be removed. 

With these few words I again say I a) 
against the system of fee-charging emplo 
ment agencies. 


Mr. BERINSON (Government deli 
gate, Israel) — We are generally 
accord with the reasons given by tli 
Government of Belgium why his Gover 
ment would have to abstain from votin 
in favour of the proposed Conventio! 
We cannot give our support to a measur 
which maintains the principle of thi 
continued unlimited existence of fe 
charging employment agencies with 
view to profit. We believe that this 
a step which does not fulfil the funda 
mental principles on which this Orga! 
isation is based, namely, that labour 
not a commodity. Moreover, | wish 
reserve the attitude of my Governme: 
regarding the innovation that a Conve! 
tion may be in an alternative form s 
that different countries would be able to 
ratify and apply in their respectiv 
eountries different regulations based 0! 
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an international instrument. For these 
reasons, the Government delegates of 
israel will abstain from voting on this 
Convention. It will be appreciated, L 
hope, that my Government is not exactly 
in the position of the Belgian Government, 
although my country has not ratified 
this Convention so far. Well, as you all 
know, we were not until recently in a 
position even to consider the ratification 
of such a Convention. 


Mr. PARSONAGE (Government dele- 
gate, New Zealand) — I have no wish 
to delay the proceedings, but I just wish 
to say that the New Zeaiand Government, 
without any reservation, supports the 
text of the Convention as submitted to 
us by the Committee. I can say that 
my Government stands second to none 
in its desire to protect the interests of 
the workers, but we do feel that this 
Convention provides them with adequate 
protection, provided that private agencies 
are regulated and supervised as is provided 
for in this Convention. 

There is just one other point that I 
would like to make. We who were 
present at the discussions on this matter 
in San Francisco realised fully just what 
opposing views there were on this import- 
ant principle, and we feel that the strength 
of this Organisation rests in the very 
fact that a reconciliation of such opposing 
views a8 were expressed in San Francisco 
can be effected, as has been done in 
this case. I think it speaks a lot for the 
reasonableness of the parties who had 
those views that they could come along 
here after considering the whole thing 
as they have done in two sessions, and, 
meeting in that sweet spirit of reason- 
ableness and understanding, reconcile 
their views as they have done here. 
We welcome the Convention in the form 
in which it is proposed and will have 
no hesitation in voting for its adoption. 


The PRESIDENT — The general 
discussion on this report is now closed. 
| will submit the proposed Convention 
at a subsequent period in the course of 
the present sitting. 


REPORT OF THE DrRECTOR GENERAL : 
Discussion (concluded) 


The PRESIDENT — Now we must 
return to the discussion of the Director; 
General’s Report. 

I hope that the Conference will permit 
me to say with what pleasure I call 
upon the next speaker on this Report. 
the Minister under whom I have served 
with great pride for many years and 
who has obtained the ioyal affection of 
all his colleagues and of all his officers. 
The Right Honourable George Isaacs, 
Minister of Labour and National Service, 
United, Kingdom. 


62805 O—55——_54 


Mr. ISAACS (Minister of Labour and 
National Service, United Kingdom) —- 
When I had the pleasure of addressing the 
Conference last year, I referred to two 
events which I felt made that year one 
of particular significance in the history 
of the International Labour Organisation. 
The revised Constitution had come into 
force, and the new Director-General had 
been elected by the Governing Body. 

While it is early yet to attempt to 
gauge the full effects of the new Consti- 
tution, it is clear that, in his first year of 
office, the new Director7General has left 
his characteristic imprint upon the Organ- 
iaation’s work. 

The Report which is before you presents 
a most illuminating picture of the world 
in which we live today. It is a picture 
of a world still striving to overcome the 
material and moral effects of nearly s 
years of a devastating world war. It is 
a record of determination and of consi- 
derable achievement; it reveals none- 
theless many underlying dislocations and 
tensions and numerous problems which 
vary in their nature, in their impact and 
in their urgency between the different 
countries and the different regions of the 
world. 

In the introduction to his Report, the 
Director-General shows that he has given 
close thought to the place of the Organ- 
isation in this highly complicated and 
rapidly developing world situation. Be- 
fore, however, I turn to this subject, 
perhaps I may pause for a moment to 
say @ few words on the position of my 
own country in relation to some of the 
problems to which the Director-General 
has drawn attention. 

Economically, the year 1948 was for 
us a year of steady progress. We were 
successful in improving our general bal- 
ance of payments position, and although 
our labour force increased by only 2 
per cent., industrial production as a 
whole rose by about 12 per cent, above 
the 1947 level. At the present time the 
number of persons in civil employment 
in Great Britain stands at almost the 
highest point ever recorded. These 
include a large number of workers from 
other countries whose help we have 
appreciated. The figures of unemploy- 
ment represent only one ard a half per 
cent; of the total number of insured 
workers and unemployment continues to 
go down. The demobilisation of the 
wartime armed forces has been com- 
pleted. 

It is now likely that the civilian working 
population will remain at about its 
present level, and that the present pattern 
of employment will become stabilised— 
subject, of course, to the normal changes 
that necessarily occur in an economy 
which is adaptable and alert. With this 
relatively stable labour force our present 
objective is to improve still further our 
productivity while maintaining our finan- 
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cial stability. Our primary aim is to 
solve the problem of our dollar deficit. 

We have received most timely assist- 
ance from the United States under the 
European Recovery Programme and in 
the form of credits from Canada. This 
assistance is temporary and we are 
determined to stand on our own feet as 
quickly as possible. We are working in 
close co-operation with the Common- 
wealth countries. We are also working 
closely with other European countries 
through the Organisation for European 
Economic Co-operation, which is based 
upon & conception of a common effort to 
solve common problems. 

In fact, British recovery is only part 
of an almost worldwide problem and 
our tasks must be seen in the framework 
of international effort in many fields. 
It is for this reason that I welcome the 
comprehensive survey contained in the 
Report before the Conference. 

No praise is too high for the work of 
the International Labour Organigation in 
its efforts to establish fair standards of 
living and to improve conditions of laboyr 
in all countries. But I should like to take 
this opportunity to pay tribute to the 
increasing attention given by the Inter- 
national Labour Organisation to the 
efforts of Member States to promote 
improvements in the material and social 
conditions of the people in non-metro- 
politan territories. This interest is reflect- 
ed in the report of the Committee of 
Experts on the Application of Conven- 
tions. 

His Majesty’s Government are deeply 
sensible of their obligations, not only 
in regard to the provision of information 
on the application of Conventions to 
non;metropolitan territories, but also to 
Ansure that the necessary labour and 
inspection services are available to secure 
the effective implementation of the social 
legislation enacted by colonial Govern- 
ments. 

Since the war, progress has been made 
in building up colonial labour depart- 
ments. In all but the very smallest 
territories, there are now very active 
labour departments which have done 
and are doing a great deal towards 
securing improved working conditions 
and fostering the growth of good relations 
between employers and workers. 

While I am on the subject of non- 
metropolitan territories, there is one 
particular point I must make. I regret 
that, in discussing the question of remuner- 
ation in colonial territories, the Director- 
General should have placed so much 
emphasis on and should have attached so 
much credence to certain statements by 
the Trusteeship Council Visiting Mission 
to Tanganyika. Leaving aside any 
question of fairness and impartiality on 
which this Organisation has always prided 
itself, I am sure that on reflection the 
Director-General will agree with me that 


in the long run it will do the Organisation 
little service for it to publish with com 
plete approval and without awaiting the 
comments of the party criticised, allega- 
tions which the I.L.0. itself has had no 
opportunity to check and which the 
authority attacked has been given no 
opportunity to answer. 

It is therefore necessary for me to say 
here, for the purposes of record, that the 
comments of the administrative author 
ity, which were communicated to the 
Secretary-General on 10 May and released 
to the press on the following day, and 
therefore were not available when the 
Director-General signed his report, show 
that the observations of the Visiting 
Mission are open to question on several 
important points 

I would like now to turn to some of the 
ideas which the Director-General has 
expressed on the future development of 
the Organisation’s work, ideas which 
have, to some extent, already been trans 
lated into action in the course of the 
past year. This year has seen a new and 
growing emphasis upon the operational 
functions of the Organisation. 

My Government welcomes this develop- 
ment, believing that in the rapidly evol\ 
ing world in which we live today there 
is a real need to assemble and provide 
for those who need it most the fullest 
information and the best available advice 
and assistance on their current practical 
problems. This year has, in fact, seen the 
development of the Organisation’s oper 
ational work in Europe, the Far East 
and, more recently, in Latin America. 
I feel that it was most happily symbolic 
of our time that it should have fallen 
to the lot of a representative of the great 
Asian country of India to open, as 
Chairman of the Governing Body, the 
recent Conference of American States 
Members of the Organisation. 

The conception of promoting a truly 
worldwide application of the Organisa- 
tion’s influence through the decentralisa- 
tion of its activities is not, of course, a 
new one. The system of regional confer- 
ences, for instance, has its origin in the 
pre-war years. This showed an apprecia- 
tion of the fact that, although the ideals 
of the Organisation were common ideals, 
they had to be considered in a number 
of special contexts if they were to result 
in world standards based on the greatest 
measure of common agreement. 

So with the evolution of the Organisa- 
tion’s operational work, the particular 
problems of different regions and different 
countries must be closely studied if the 
programme as a whole is to embody a 
realistic appreciation of practical require- 
ments. 

My Government particularly weleomes 
the reference by the Director-General to 
the relationship between these new deve- 
lopments and the I.L.0. The operational 
work of the Organisaton should, in fact, 
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be regarded as the complement of the 
funetions of the Conference as a deliber- 
ative and legislative assembly. The 
provision of technical advice and assist- 
ance should not only make assured the 
practical implementation of international 
standards but should also result in the 
progressive improvement of those stan- 
dards. Before I leave this subject, there 
are two further points I would like to 
submit. 

First, I should like to express my 
Government’s appreciation of the initia- 
tive taken by the President of the United 
States to promote an expanded pro- 
gramme of technical assistance for eco- 
nomic development through the United 
Nations and the specialised agencies. The 
views of the International Labour Organ- 
isation on the relationship between eco- 
nomic and social development are well 
known and long established, for they are 
embodied in the Constitution and in the 
Declaration of Philadelphia. I am sure 
that this Organisation has an important 
contribution to make to the development 
of this far-reaching scheme, and I hope 
that it will co-operate to the full in those 
fields which fall within its competence. 

Secondly, I should like to stress that 
not only must co-operation with other 
international agencies be developed and 
strengthened, as the Director-General 
rightly says, but that we must all, as 
States Members of the International 
Labour Organisation, co-operate actively 
with the Organisation and with each 
other. As I see it, an international 
organisation such as this can only help 
individual countries to help themselves. 
It cannot do the work for us. Perhaps | 
may be allowed to illustrate this by 
reference to the problem of migration for 
employment—which is on the agenda of 
the present Conference. While the Con- 
ference may adopt international regula- 
tions, and while the Organisation may 
arrange special conferences to discuss 
practical migration problems, the ordered 
development of migration can, io the 
last resort, only be etfected upon the basis 
of concrete plans and agreements worked 
out between the countries concerned. 

I would like now to turn for a few 
minutes to some of the items on the 
agenda of the present Conference. I 
have briefly referred to the subject of 
migration for employment, and I feel 
that it is peculiarly apposite that the 
revision of the current regulations should 
fall for discussion this year. The develop- 
ment of migration is of the first import- 
ance if the world’s manpower is to be 
fully utilised, and it is, therefore, all the 
more essential that migrants should be 
assured of all proper safeguards. I would, 
however, like to suggest that the problems 
with which we are taced are detailed and 
complex. Not all may be suited to inter- 
national regulation. In the case of some, 
provisions which might be suitable for 


one category of migrant might not neces- 
sarily be applicable to others. My Gov- 
ernment feel that it is essential that the 
regulations adopted by the Conference 
should be such as to permit the widest: 
possible acceptance and implementation. 
They should, while sacrificing no essential 
safeguards, be drawn up in a form suffi- 
ciently flexible to permit, in the interests 
of the migrants themselves, the widest 
measure of common agreement. 

The question of vocational guidance is 
one which is closely linked to last year’s 
discussions on the organisation of the 
employment service. The formulation 
of international regulations on these two 
subjects well illustrates the truth that 
the minimum standards established by 
the Conference and the Organisation’s 
operational work should complement each 
other. It also illustrates the necessity 
of integrating national and international 
efforts in the manpower field. It is 
hardly possible to exaggerate the import- 
ance of an adequate employment exchange 
service as the foundation of national 
schemes to secure the effective distribution 
of manpower. So, also, a system of 
vocational guidance properly conceived 
and organised should secure that talents 
and capabilities are fully utilised in the 
interests both of the individual worker 
and of the community at large. 

The Conference sets the standards ; it 
is for the individual countries—aided 
and advised if need be by the Organisation 
itself—to implement those standards. I 
am glad to be able to announce that 
my Government proposes to ratify the 
Convention adopted last year concerning 
the organisation of the employment ser- 
vice. It also proposes to accept (with 
one reservation) the associated Recom- 
mendation. 

Last year the Conference adopted 
another Convention which may properly 
be regarded as one of the most important 
in the history of the Organisation. I 
refer to the Convention on freedom of 
association and the protection of the 
right to organise. It was indeed an 
impressive achievement that the Confer- 
ence was able to adopt without a dis- 
sentient vote a Convention on a subject 
of such difficulty and complexity. The 
principles dealt with in this Convention 
lie at the very root of the Organisation’s 
work. May I express the hope that 
this Convention will be widely ratified 
and that all States Members will co- 
operate in providing the Director-General 
and the Governing Body with the fullest 
possible information on their law and 
and practice in regard to the matters 
covered by the Convention. 

So far as the United Kingdom is 
concerned, the Conference is already 
aware that my Government has announ- 
ced its intention to ratify this Convention 
in respect of Great Britain where the 
law and practice are fully in accord 
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with the Convention’s requirements. The 
instrument of ratification has now been 
deposited and was received by the 
Director-General this morning. 

The work which was .begun last year 
at San Francisco with the adoption of 
this Convention is being continued this 
year with the consideration of a proposed 
Convention on the application of the 
principles of the right to organise and 
to bargain collectively and with a first 
discussion on industrial relations. This 
constitutes an impressive programme of 
international legislation on matters which 
during the last years have been the 
centre of much attention, and even of 
controversy. Particularly on matters 
such as these, international regulations 
to be effective must be such as are 
capable of widespread acceptance and 
implementation. I therefore sincerely 
hope that this year and at the next 
Conference it will be possible to secure 
the wide measure of agreement which 
was obtained at San Francisco. 

As a lifelong trade unionist, and with 
a family history of active participation 
in the trade union movement of my 
country, I can speak with knowledge 
and feeling of the fundamental value to 
the workers of the positive rights of 
association and collective organisation. 
In some countries, these rights have 
only been assured after many bitter 
struggles. It is now for us to do all 
we can to assure these basic rights to 
all. It may be that in certain countries, 
particularly in those with a long history 
of collective organisation, the full exercise 
of freedom of association and the right 
to organise may in its turn have raised 
other problems of its own. 

My Government considers that such 
matters are the proper responsibility of 
the two sides of each individual industry. 
It does not consider that they are suitable 
for national or international regulation. 
I would urge that the Conference should 
not be diverted from the task of ensuring 
to all those positive rights of association 
which are the basis of sound relations 
between employers and workers. 

This year has been marked by close 
co-operation between the International 
Labour Organisation and the United 
Nations on a number of matters of 
importance and mutual interest. I only 
intend to refer to one which, although 
not on the agenda of the present Con- 
ference, is an integral part of freedom of 
association, the right to organise and the 
development of sound industrial relations 
generally. I refer to the question of the 
protection of trade union rights. Allega- 
tions have been made that, in various 
parts of the world, trade union rights 
are being infringed, and this is a problem 
which, during the past year, has engaged 
the particular attention both of the 
United Nations and of the International 
Labour Organisation. It is a problem to 


which part at least of the answer is the 
widespread ratification and implemen- 
tation of the Convention on freedom of 
association. The problem, however, lies 
deeper than the ratification of Conven- 
tions, important though that is, or indeed 
than any formal action under the terms 
of the Constitution of the LL.O. | 
would like to stress the need for finding 
means to ensure that allegations of the 
infringement of trade union rights can 
be examined upon the international plane 
authoritatively, impartially and without 
bias, and at the same time consistently 
with national sovereignty. 

The International Labour Organisation 
in particular should, in matters of this 
kind, properly reflect the common con- 
science of its Members, arising from the 
obligations which they have in common 
freely accepted. How can this moral 
influence be brought to bear where 
necessary without improper interference 
in the domestic affairs of individual 
States ? 

The whole problem of trade union 
rights, their protection and enforcement 
is, in fact, one in which this tripartite 
Organisation has special interests and 
special responsibilities. It is a problem 
regarding which the eyes of the world 
turn naturally to the International Labour 
Organisation, and I therefore feel that 
no apology is needed for drawing the 
attention of the Conference to a question 
which, in the months and years to come, 
will call for the exere‘se of clear thought 
and practical statesmanship. 

Before I conclude there are two matters 
bearing on the future work of this 
Organisation to which I should like to 
refer quite shortly. In the course of the 
debate, a number of speakers have 
expressed misgivings at the increasing 
weight of the agenda of the annual Con- 
ference and at the potentially bad effect 
this development may have upon the 
quality of the work performed. I under- 
stand that this question has been referred 
by the Governing Body to its officers for 
examination and report, and I would not 
at this stage, therefore, wish to express a 
view in one direction or the other. But 
I would say that this is a matter of the 
highest importance for the future effec- 
tiveness of the work of the Organisation. 
There are many important problems 
waiting to be dealt with by international 
regulation, and I appreciate to the full 
the need to deal with these matters with 
the utmost urgency. Nevertheless, in 
the field of legislation, with which the 
Conference is mainly concerned, quality 
is of greater importance than quantity, 
and it is better to build well and soundly 
than merely to build quickly. Both the 
speeches at the present session and the 
record of the Conference in the last 
few years indicate, I think, your support 
for this view. In the field of Conventions 
and Recommendations we need above 
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all instruments which will command 
general acceptance, general ratification, 
and, most important of all, general 
implementation. It may well be that we 
shall have to give more attention, in 
planning our legislative programme, to 
questions of priority in order to allow 
ourselves time to draw up instruments 
which will fulfif the objectives I have 
mentioned. 

The second matter is one of perhaps 
even greater importance. But before 
I come to the main issue, I want just to 
refer to the remarks made on 21 June 
by the representative of the Irish Republic 
about the boundary between his country 
and the United Kingdom of Great Britain 
and Northern Ireland. I was very sorry 
to read those remarks and I must point 
out that the boundary in question exists 
because of the clear desire for it expressed 
at successive Parliamentary elections by 
the people of Northern Ireland. I could 
say much more on this topic. Let me 
return, however, to the more general 
question which I want to bring to your 
attention. I have noticed in recent 
meetings of the Organisation (not con- 
fined to sessions of the Conference) the 
beginnings of a tendency to import into 
this Organigation a practice which has 
grown up in other organisations of using 
these debates for purposes of political 
propaganda and, in some cases, for the 
making of bitter attacks upon fellow 
Members of the Organixation. I cannot 
find words sufficiently strong in which 
to condemn this tendency. It is a legitim- 
ate exercise of the rights of this platform 
for representatives to present an account 
of the conditions in their countries and 
to emphasise the favourable aspects of 
those conditions. We could wish that 
some of the tales of freedom and advanced 
social conditions which we have heard 
from this rostrum tallied more closely 
with the observations of impartial visitors 
to, and the accounts of some of the 
refugees from, some of the countries 
concerned. We have no desire to 
stifle debate, for in common with other 
Western democracies we believe in free- 
dom of expression, freedom of opinion. 
and freedom of speech, as anyone may 
find who wishes to visit our country, to 
which he may freely come. But the 
tendency which I have noticed goes far 
beyond these legitimate uses of this 
platform. At present, as I have said, it 
is in its early stages so far as the I.L.O. 
is concerned. But if it is allowed to 
continue, the atmosphere will become 
poisoned, our debates will be sterile, our 
attention, which should be given to other 
matters, will be diverted into paths of 
mutual recrimination, our work will be 
stultified, and we shall suffer from a 
sense of frustration and bitterness which 
may well mean the end of the Organ- 
igation’s usefulness as a force for social 
progress. With all the strength at my 
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command I would urge upon all repre- 
sentatives that we should stop this 
pernicious practice at the very beginning. 

It has not been possible within the 
time at my disposal to do more than 
touch upon a few outstanding issues 
which face us today. May I conclude by 
reaffirming the faith of my Government 
in the ideals of the Organisation and in 
its capacity to demonstrate to the world 
the practical efficiency of international 
co-operation. As the International Labour 
Organisation moves forward to its destiny 
we wish it God-speed and pledge it our 
continued support. 


The PRESIDENT — I am sure the 
Conference would wish me to express to 
the Minister of Labour and National 
Service of the United Kingdom their 
appreciation of the address which he has 
delivered to them. 

That closes the discussion on the 
Director-General’s Report. 


REPORT OF THE COMMITTEE 
ON EMPLOYMENT AGENCIES (cont.) 


The PRESIDENT — I propose now 
to return to the Convention concerning 
fee-charging employment agencies and 
to submit to the Conference the text of 
the proposed Convention, Article by 
Article. The text will be found in Pro- 
visional Record No. 18, page rx. I will 
first put the Preamble to the Conference. 


(The Preamble is adopted.) 


The PRESIDENT — Part I. General 
Provisions. Article 1, paragraph 1. 


Interpretation : Mr. CINGOLANI ( Gov- 
ernment delegate, Italy) — The Italian 
Government delegation will abstain from 
voting on this paragraph. 


Interpretation : Mr. STANCZYK (Gov- 
ernment delegate, Poland) —- I abstain. 


The PRESIDENT — These abstentions 
will be recorded. 


(Paragraph 1 of Article 1 is adopted.) 


The PRESIDENT — Article 1, para- 
graph 2. 


Interpretation : Mr. CINGOLANI ( Gov- 
ernment delegate, Italy) — The Italian 
Government delegation will abstain. 


Interpretation : Mr. STANCZYK ( Gov- 
ernment delegate, Poland) — I abstain. 


(Paragraph 2 of Article 1 and Article 1 
as a whole are adopted.) 


The PRESIDENT — Article 2, para- 
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Interpretation : Mr. CINGOLANI ( Gov- 
ernment delegate, Italy) — The Italian 
Government delegation will abstain. 


Interpretation : Mr. STANCZYK (Gov- 
ernment delegate, Poland) — I abstain. 


(Paragraph I of Article 2 is adopted.) 


The PRESIDENT — Article 2, para- 
graph 2. 


Interpretation: Mr. FERRO (Govern- 
ment adviser, Argentine Republic) — I 
abstain. 


Interpretation : Mr. STANCZYK (Gov- 
ernment delegate, Poland) — I abstain. 


(Paragraph 2 of Article 2 and Article 2 
as a whole are adopted.) 


(Parts II-IV : Articles 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16 and 17 are 
adopted seriatim.) 


The PRESIDENT — Delegates will 
note that Part V, Final Provisions, is 
the subject of a separate Resolution 
which I will put to the Conference later. 

I now have to put to you the Conven- 
tion, Parts I to IV, as a whole. Voting 
will be by show of hands. 


(A vote is taken by show of hands ; 
66 votes are cast for and 13 against the 
proposed text.) 


The PRESIDENT — There being no 
quorum, I propose to take a record vote 
immediately after the Director-General 
has replied to the discussion of his Report. 


REPORT OF THE DIRECTOR-GENERAL : 
DIRECTOR-GENERAL’S REPLY 


The PRESIDENT — I will now call 
upon Mr. Morse to reply to the discussion 
on the Director-General’s Report 


The SECRETARY-GENERAL — I 
would be less than frank if I did not 
confess, as I rise to reply to the debate 
which you have held on my Report, that 
I am moved by the occasion, by the 
tradition which I serve and the honour 
of the responsibilities which I have 
assumed. I am moved, too, by the con- 
sciousness that I stand in the shadow of 
great and illustrious predecessors— 
Albert Thomas who, as first Director, 
left an indelible imprint on the life and 
character of the Organisation; Harold 
Butler, John Winant, Edward Phelan, 
all men who have helped shape a destiny 
which it has now fallen to me to assist in 
fulfilling. 

It is with the full consciousness of this 
past and of these responsibilities that I 


presented my Report and that I have 
followed closely the discussions which 
have taken place. In this Report I ven- 
tured to survey the great achievements 
of the Organisation over the past thirty 
years ; to analyse the needs and demands 
of the world today in the labour and 
social field ; and to suggest for your con- 
sideration certain proposals for a future 
course of action by this Organisation to 
ensure that it will respond in a vital 
manner to these needs and these demands. 

I put one main issue for debate, namely, 
should the International Labour Office 
assume intensified executive, technical 
and regional tasks as the full complement 
of its legislative function? To test this 
issue, I indicated that there is a demand 
in the world today for industrialisation, 
for increasing production, for a quicken- 
ing in the pace of improving standards of 
living. I indicated that there is a sense 
of urgency about getting the job done, 
that there is a demand for training tech- 
niques, assistance and advice, for modern 
methods of labour protection, organisa- 
tion and regulation, and for work in the 
field, so that the experience of this great 
Organisation may be made immediately 
and practically available for the solution 
of the many problems with which social 
and economic pioneers are confronted. 

I then asked certain serious questions. 
Will the International Labour Organisa- 
tion cope with its tasks as successfully in 
the next generation as it has in the past ? 
Will it seize its opportunity for new and 
expanded service ? Will it maintain the 
elasticity and freshness of outlook that 
is so indispensable to rapidly changing 
circumstances ? Will it, while maintain- 
ing its authority as a world parliament 
of international standards, as the spokes- 
man of a world social conscience, show 
itself capable of tackling the concrete 
and local tasks that increasingly confront 
it ? Will it maintain its integrity in the 
fight for understanding and decency 
among men so that there may be lasting 
peace ? 

You have joined the issue and in your 
debate you have given me the answers to 
my questions and, in addition, you have 
raised other important issues. You have 
set your discussion of the main issue and 
of these questions against a broad back- 
ground of economic and social realities 
which gives them a practical and concrete 
character of first importance and value. 
My reply, therefore, is enlivened by your 
suggestions and criticisms and I stand 
encouraged by the support which you 
have recorded for the programme which 
has been projected and for the support 
which you have given to my thesis, which 
is that “ the Organisation must be geared 
so that it can constantly meet the chal- 
lenge of its time. It must always move 
forward, and, when necessary, expand, 
or it will move backward and wither 
away ”. 





priebpehe « 


= agar: A 





TREATIES AND EXECUTIVE AGREEMENTS 847 


I am sure that you will appreciate 
the magnitude of my task today when 
you realise that 95 speakers have taken 
part in this debate—the greatest number 
on record for any Conference. It is, 
of course, a source of great personal 
satisfaction to me that my Report has 
aroused such interest and that so many 
of you have undertaken to comment 
on it. If there have been errors of fact 
and omissions or lack of objectivity in 
dealing with some questions, I would 
like to express my sincere apologies and 
also my grateful thanks to those speakers 
who have been good enough to draw 
them to my attention. The importance 
of the tasks with which we deal and the 
questions with which we are confronted 
is further emphasised by the _ great 
number of Ministers who have come to 
this Conference and have given us the 
benefit of their experience and their 
advice in our work. 

It is striking proof of the value, high 
esteem and position which the I.L.O. 
holds that they have found time, in the 
midst of the exacting and heavy burdens 
which they are carrying out at home, 
to come and participate in our work. 

Now I shall try to deal more specifically 
with the debate, to answer or affirm 
your criticisms and to re-state briefly 
what I feel to have to have been the 
synthesis of your thoughts and views 
for the future of this Organisation, as 
you have come one by one to this rostrum. 

The debate has analysed the progress 
that we have made during the -* last 
thirty years and has therefore assisted 
in giving guidance as to what should 
be done in the future. There has been 
agreement with my general proposition 
that circumstances have changed since 
the early days of the Organisation ; and 
that if it is to be a living organism to 
serve the purposes enunciated in its 
Charter, if it is to be a vital force for 
peace, it must not become institutional- 
ised, it must not be bureaucratic, it 
must not live in the past, but it must, 
if necessary, be prepared boldly to formul- 
ate new plans and new methods of work 
to enable it to cope with real and living 
social and labour problems in the world 
today. 

This leads to an important point whieh 
has been raised in the debate and which 
[ believe deserves special emphasis, 
namely, that the I.L.O. is your Organisa- 
tion, and that it is up to you to understand 
its facilities, to learn how to use them, 
and then use them to the full. We must 
not lose sight of the fact that the Office 
is guided by the policies which you, as 
representatives of Government, industry 
and labour, lay down here in this Con- 
ference which, after all, is the sovereign 
body of the Organisation—but that to 
make these policies sound and workable, 
it is essential that Member States and 
the elements which compose this Organisa- 


tion and the public at large have a full 
appreciation of the manner in which the 
Organisation functions and the tasks 
which it attempts to fulfil. 

I venture to make this point because 
during this Conference, both in the debate 
and in private discussions with delegates, 
and certainly during the course of my 
travels in various countries, I feel that 
there is a greater than usual interest 
in making this instrument even more 
effective so that it may fully discharge 
its post-war obligations. 

But unfortunately too few people are 
familiar with this forum and among 
these few, too many people consider the 
forum abstract and, I repeat, do not 
know how to use this Organisation. This 
is @ weakness which we should admit 
and which must be overcome, and to 
which I am constantly addressing myself. 

I am making some progress in this 
effort, but I must confess that I still 
have a long way to go before reporting 
to this Conference with any sense of real 
encouragement. So I earnestly ask with 
all the sincerity at my command for 
your co-operation in this effort. I call 
upon all of you—each of you—who, 
after all, are the Organisation—to assist 
by spreading our gospel throughout the 
world—to use radio, newspapers, speak- 
ers’ rostrums, educational institutions 
and all other media of information in the 
interest of educating people in the work, 
activity and purpose of this Organisation. 

I am grateful to those speakers who, 
in response to the question put in my 
Report, devoted so much of their debate 
to the problem of Conventions and 
Recommendations—for this is a field 
of long-standing activity which must 
be examined in the light of current 
demand and the need to maintain elasti- 
city and freshness of outlook. There has 
been discussion on the character of 
Conventions, on the number submitted 
to the Conference for consideration, on 
the problem of ratifications and inter- 
pretation, and on their place in the sum 
total of the work of the Organisation. 
That our legislative activities have had 
a practical effect on conditions of life 
and work of working peoples throughout 
the world is undeniable. It can be stated 
with satisfaction and with pride that the 
International Labour Code has left a 
lasting mark on the social and labour 
legislation of most of the Member States 
of this Organisation, and the references 
by different speakers to recent and future 
developments in their countries based 
on the Code should be convincing proof 
of its continuing use. 

But it is because I am disturbed by the 
small numbers of ratifications which have 
been deposited with the Organisation 
in recent years that I asked in my Report 
for your considered views and advice. 

Some speakers have insisted that the 
value of Conventions lies not only in 
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ratification, but also in the goals they 
set up for achievement and the stimul- 
ation they give to the development of 
social legislation and action. While this 
is, of course, true, the fact remains that 
ratifications are a measure of judging the 
effectiveness of our work and—much 
more important—permit of a compre- 
hensive system of international super- 
vision over the application of Conventions 
which is a fundamental element in the 
whole question. For the application of 
Conventions is the other half of the 
picture. And so this, too, will have to 
be watched and kept constantly under 
review to ensure that ratifications do not 
remain a dead letter upon national statute 
books. 

I am certain that the delegates were 
particularly pleased to learn this morning 
from the Minister of Labour and National 
Service of the United Kingdom that his 
Government has ratified the Convention 
on freedom of association. This is the 
first ratification of this extremely im- 
portant Convention, and it is significant 
that it should have come from a country 
which has given so much—and which 
has given so much in the recent war 
years—to the defence of freedom. I 
have also been gratified to hear from 
several representatives of Governments 
that many ratifications of Conventions 
are pending—from the Argentine Re- 
public, Cuba, Czechoslovakia, Finland, 
Italy, New Zealand, Norway, Portugal, 
Switzerland and Turkey—and I am cer- 
tain that the Conference will welcome 
these ratifications as a sign of a renewed 
spirit of support for the work of the 
I.L.0. However, much as we may be 
satisfied with these ratifications, there 
is still much searching and analysis to 
be done to determine why ratifications are 
so slow—whether anything is wrong 
with Conventions; whether the Office 
should develop a different approach to 
them in the first instance; whether 
Governments, industry and labour should 
on their side be more active in their own 
countries to accelerate the pace of rati- 
fications. I should like briefly to run over 
the comments and suggestions made in 
the course of this debate and to indicate 
a possible course for future action in the 
light, particularly, of the new develop- 
ments which have already been taking 
place in the general conception of Con- 
ventions. 

The principal criticism which has been 
made is that Conventions are at present 
too detailed, that ratification is prevented 
because of certain difficulties over minor 
details of the administration of general 
principles on which all are agreed. It 
has also been argued that many Conven- 
tions provide standards which are too 
high to enable a realistic approach to be 
made to them by the underdeveloped 
and less advanced countries. Then again 
it is felt that agendas.are too heavy and 





therefore that small delegations cannot 
participate in the discussion and drafting 
of the Conventions and so cannot make 
their point of view felt; and further, 
that Conventions are adopted too hastily 
without sufficient preparation or time 
to study the basic reports. 

Equally constructive have been the 
suggestions put forward to meet these 
criticisms. As regards future Conventions, 
it has been suggested that these should 
contain only general principles and that 
all details concerning administration 
should be included in a Recommendation 
for the guidance of Governments—or 
further, that the application of the Con- 
vention in each country should be worked 
out in consultation with representatives 
of industry and labour on a tripartite 
basis. As regards existing Conventions, 
a suggestion has been made'that com- 
mittees should study each series of Con- 
ventions to review in what manner they 
should be revised and brought up to date 
in the light of current developments—as 
has been done in the case of the maritime 
and migration Conventions and as it is 
suggested should be done for the Con- 
ventions on social security. It has like- 
wise been suggested that a solution for 
the difficulties of the less-developed areas 
might be found in the adoption of regional 
Conventions or in the acceptance of the 
principle of ratification by stages. Sug- 
gestions have also been made for inten- 
sified action within each country on behalf 
of ratification—in particular, the estab- 
lishment of national tripartite committees 
and the development of an educated 
public opinion, a fundamental element, 
of course, in the success not only of this 
aspect but indeed of the whole effort of 
the I.L.0. 

To complete the picture it must be 
recognised that certain obstacles stand 
in the way of ratifications in certain 
countries—the fact that in some countries 
the matters dealt with in Conventions 
are regulated through collective agree- 
ment rather than by governmental action, 
that in federal States the question is 
frequently not a matter for the federal 
Government, that in certain countries 
there are practical difficulties in dealing 
with a large number of Conventions 
through a necessarily less extensive na- 
tional machinery. 

I have presented this analysis so that 
the Conference will be aware of the full 
difficulties and implications of this prob- 
lem. I want to assure the Conference 
that I am very alive to the points that 
have been raised and to each point that 
has been raised. I will undertake imme- 
diately a study of the whole question so 
that we may arrive at a method of 
drafting Conventions in such a manner 
as to give them the highest degree of 
acceptance without in any way reducing 
their vigour. This I believe can be 
done. 
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It should be pointed out that there 
have already been a number of experi- 
mental developments in the conception 
and structure of Conventions which mark 
a step forward along the lines indicated 
by many speakers—the optional annexes 
to the migration Convention, the alter- 
native methods of application provided for 
in the fee-charging employment agencies 
Convention, and the possibility of the 
ratification of certain maritime Conven- 
tions through collective agreements. Ex- 
periments will be continued along these 
and other lines in an effort to reach the 
best solution to the problem. I would 
also like to put forward for consideration 
the fact that there may be cases where it 
would be advisable only to attempt in 
the first instance to set standards and 
therefore where a Recommendation would 
be more appropriate than the binding 
obligations of a Convention. 

In addition, the Office too has a large 
part to play in accelerating ratifications. 
Until recently the effects of the war and 
the need to concentrate on obtaining 
acceptances of the amendments to the 
Constitution have prevented the Office 
from taking as active a part in this work 
as it should have in securing ratifications. 
It can and will play an effective role by 
keeping the question constantly before 
Governments and industrial organisa- 
tions, by educating and stimulating public 
opinion, and by forceful and constructive 
plans to promote national action. 

I shall keep the question constantly 
under review, and before the Conference, 
and before the Governing Body which 
also plays an important role in the 
exercise of its authority to determine in 
the last instance the size and character 
of the Conference agenda, and I shall 
report on the effectiveness of the measures 
taken and experimental developments 
attempted. I can assure the Conference 
that I will co-operate fully with the 
Governing Body in fixing Conference 
agendas, and in fixing their size, so that 
their effect upon Conventions may be 
fully considered. Different action may 
be needed to respond to the changing 
circumstances of the day and it may be 
that constant review, constant flexibility 
and adaptation will be required. For, after 
all, the point that we should not overlook 
is that Conventions are a means to an 
end. The steps to be taken must be 
judged in the light of a single principle— 
the stimulation and acceleration of effec- 
tive national action in favour of improv- 
ing the conditions of work and living of 
peoples everywhere. 

Speaker after speaker has endorsed the 
new emphasis in I.L.O. policy on technical 
assistance. It is because 1 believe pro- 
foundly that the I.L.O. must be a positive 
force in the mainstream of the social and 
economic life of the world today that I 
proposed this policy. It represents an 
introduction of executive operational acti- 


vity on the part of the Office and an 
expansion of technical and regional work 
to meet the widely expressed demands 
of Member States for direct expert advice 
and assistance. This is not intended as a 
device for the formulation of social and 
labour policy but as an aid to the imple- 
mentation and execution of practical 
programmes of national action in the 
social and labour field. This new em- 
phasis is aimed at building upon the 
groundwork already laid by legislation, 
building the necessary techniques and 
“ know-how ” to implement it—to trans- 
late it into increased production, social 
protection and benefits for working men 
and women. It is intended to bring to 
Governments and people “on the spot ” 
the experience and progress in the more 
highly developed countries, distilled and 
co-ordinated by international experts 
trained in ascertaining the best method 
of adapting and applying with objectivity 
the experience of one country to the 
needs of another. 

Il want to stress the fact that this 
policy is not entirely new in itself ; what 
is new is the executive aspect of the 
programme and the increased emphasis 
which 1 have proposed should be given 
to technical and regional work. Further, 
I want to stress that this policy has no 
political ramifications or implications 
whatsoever. 

It should be underlined, too, that the 
services for the implementation of this 
policy are available impartially and with- 
out discrimination to all who seek to 
use them, and they will be willingly 
placed at their disposal. I would like to 
stress that when they are placed at the 
disposition of Governments they will 
only be used as required or requested by 
them, and in the closest collaboration 
with them. These services must not and 
never will be imposed on anyone, nor 
will they encroach upon the sovereign 
powers of Governments in the formula- 
tion and execution of their national 
policies and programmes. Let me put 
it this way. Since this is, as I say, your 
Organisation, it now means that each 
Member State now has an additional 
expert executive arm which it may use 
as part of its own machinery if desired, 
if required and if practicable. 

I took steps at the end of last year to 
implement this policy by initiating a 
Manpower programme, since the problem 
is not only one which demands urgent 
international attention but is a problem 
suitable for experimental action on an 
international basis and one which the 
1.L.0., by its long experience and by its 
resources, is equipped to handle. 

As the manpower programme is the 
first real experience of the 1.L.0. in the 
operational field, the results of this 
experience and the observations made in 
this clinic will in large measure determine 
the I.L.O.’s course of action for the future. 
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In view of the interest which this 
programme has aroused and of its 
particular importance to the Organisation, 
{ believe it advisable that I explain 
briefly its purpose and indicate the latest 
developments for the benefit of those 
who might not be fully aware of the 
programme as a whole. 

Simply expressed, the manpower pro- 
gramme is aimed at providing within 
countries which request assistance the 
skilled workers needed by industry and 
agriculture in the reconstruction or devel- 
opment of their economy, and, in others, 
at stabilising employment and the econo- 
mic situation. In both instances this 
is accomplished by the proper scientific 
development of adequate statistical ser- 
vices, employment services, vocational and 
technical training facilities, and immigra- 
tion and emigration policies. It is a 
programme which I believe is fundamental 
to the success of any scheme of recon- 
struction, economic development and 
industrialisation. 

The I.L.0. has developed this pro- 
gramme slowly and modestly, but with 
confidence of success. Our regional 
centre for Europe has been operating in 
Geneva for some months and there is 
a mission in the field in Italy working 
closely with the Government, particularly 
in relation to migration. We have also 
actively developed our manpower activi- 
ties in Latin America, a development 
which is inevitably linked with the work 
which we are doing in Europe. During 
my recent mission in South America | 
discussed this programme with the officials 
of Governments in every country 
visited, and the question was also given 
the most serious consideration by the 
Montevideo Conference. As a result of 
my personal survey and of the discussions 
at Montevideo, I proposed to the Govern- 
ing Body at its session immediately 
preceding this Conference the establish- 
ment of a manpower field office in Latin 
America. I am happy to state that this 
proposal was unanimously approved and 
that active steps are now beilug taken to 
implement the decision. An Oftice mission 
has recently concluded an intensive survey 
of the technical and vocational training 
needs and facilities of the region and this 
survey will form the basis of our action 
in the immediate future. Similar progress 
can be recorded for Asia since the writing 
of my Report to this Conference. A 
training centre has been established, the 
experts have been appointed and the 
programme is now in tuil operation. It 
seems to me that we must next survey 
and face the possible extension of this 
ring of operational training and manpower 
ottices in the Middie and Near Hast. If 
an eventual attirmative decision is taken 
for this area then we wiil have linked 
all of the areas of the world into a common 
whole for the purposes of this programme. 

Since launching this programme and 


announcing with the unanimous support 
of the Governing Body our own concep- 
tion of technical assistance and opera- 
tional action, all specialised organisations 
including the I.L.0O. were asked by the 
United Nations in March of this year 
to participate in the drafting of an 
expanded co-operative programme of 
international technical assistance for econ- 
omic development covering every field 
of activity within the competence of 
each organisation, so that the Economic 
and Social Council might have an over-all 
conception of the scope and capacity 
available to, and at the disposal of, 
international organisations. ‘his pro- 
gramme is now before a committee of 
the Conference dnd will be subjected to 
the most careful scrutiny before any 
action is taken upon it. Many speakers 
have stressed its importance but some, 
in doing so, have sounded warnings, 
particularly for the workers of the coun- 
tries concerned, if special safeguards are 
not provided. I should like to stress 
that in underlining the urgent needs to 
increase and expand production in many 
countries of the worid, and particularly 
in the underdeveloped countries, the 
I.L.O. will never be forgetful of its 
primary responsibility and purpose, which 
is to protect workers from the dangers 
of exploitation and maldistribution which 
might follow upon an unbalanced policy 
aimed explicitly at increasing production. 

I want to emphasise, too, as one 
speaker has so eloquentiy expressed, that 
this programme will never lose sight 
of its moral and educational possibilities. 
I want to assure those speakers who 
raised these issues that it is precisely the 
purpose of the 1.L.0.’s programme—it 
is precisely the purpose of technical 


. assistance—to improve the economic and 


social health of communities and the 
standards of living and work of the peoples 
concerned, by giving direct assistance to 
States Members in the execution of 
programmes of economic development 
and expansion. This undertaking and 
this conception is basic to our Cnarter 
and to the programme. 

I realise fully, too, the dangers of a 
policy aimed primarily at iecreasing 
production without consideration of the 
elfects which exchange restrictions, trade 
barriers and economic nationausm may 
have in bringing about, a8 some speakers 
have indicated, an apparent over-pro- 
duction impossible to absorb at home or 
dispose of abroad, and this is why we 
urge and actively support ali efforts to 
co-ordinate economic, commercial and 
fiscal poucies on an international ievel— 
not m the imterest of a singie nation, not 
in the interest of an economuc group, but 
in the wider interests of the word com- 
munity. 

During the debate on this subject 
some speakers also raised the question of 
priorities. They have drawn attention 
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to the danger inherent in any programme 
of technical assistance which attempts to 
cover too large a field at once. Let me 
say—and I think I should say—I have 
never for one moment assumed, given 
the realities of the situation in terms of 
budget, skilled technicians actually and 
potentially available, the current state 
of preparedness and ability of receiving 
countries to avail themselves of our 
facilities, that the I.L.O. could under- 
take anything but the most limited 
programmes at the outset. Our sights 
are set high, as always, but I am only 
too conscious of the fact that this pro- 
gramme will advance most rapidly only 
through the most careful planning and 
modest beginning. Also, that this pro- 
gramme, especially as it becomes a fully 
co-ordinated programme of the United 
Nations, cannot in the final analysis 
succeed without eventual consideration 
of its full financial and financing im- 
plications. 

It seems to me, too, that thought must 
be given to the fact that this programme, 
even in its limited sense, will by its very 
nature force an eventual decision to the 
question of how countries desirous of 
industrialisation and reconstruction can 
fully meet their goals without important 
financial assistance. Training of workers, 
training of supervisors, improvement of 
skills, movement of workers, vocational 
guidance, security arrangements in em- 
ployment, ete., cannot, under an ex- 
panded programme, be provided in a 
vacuum. It is for this reason, therefore, 
that I say the impetus behind this type 
of international programme would pro- 
voke an early decision on how the forces 
which desire improvement in standards 
of living of people within underdeveloped 
communities will find the tools with which 
to get the job done. Hence, in every 
respect it seems to me—and it does seem 
to me that everyone must face it—that 
this programme is one of first magnitude. 

Now I should like to assure the speakers 
from Asian countries who took part in 
the discussion of my Report that careful 
note has been made of all their observa- 
tions. Every one of the suggestions that 
they have put forward in respect of the 
development of future policy will be 
examined with a view to giving practical 
effect to it. I would add that, so far as 
the Governing Body is concerned and so 
far as the Office is concerned, the import- 
ance, especially at the present juncture, 
of providing adequate assistance to Asian 
countries for their economic and social 
development is fully appreciated. The 
New Delhi Conference of 1947, which 
was held as soon after the war as circum- 
stances permitted, marked the beginning 
of the present phase of the intensification 
of the Asian activities of the Organisa- 
tion. This was followed by a conference 
of experts on labour inspection held in 
Kandy in November of last year, in pre- 


paration for the next Asian Regional 
Conference which has labour inspection 
as one of the questions on the agenda. 
The Governing Body has decided that 
three meetings should be held in Asia in 
the next few months. There is to be a 
regional meeting of experts on technical 
training at Singapore in September, a 
regular session of the Governing Body 
itself in Mysore, India, in December, and 
the next Asian Regional Conference early 
in January of next year in Ceylon. I take 
this opportunity to reiterate the appre- 
ciation of the Governing Body and to 
express my Own appreciation of the action 
taken by the Governments concerned in 
enabling these meetings to be held in 
their respective territories. 

These meetings will serve to familiarise 
the peoples of Asia with the work of the 
Organisation, and they will enable the 
Governing Body to appreciate at close 
quarters some, at any rate, of the urgent 
problems confronting Asian countries. 
It is my intention to deal fully in my 
Report to the Ceylon Conference with 
some of these problems, including the 
action taken, or under consideration, to 
implement the resolutions adopted at 
New Delhi. 

A great deal has been said in the course 
of this debate about regional action. It 
was because there was full appreciation 
in the Organisation of the special regional 
aspects of the problems with which it is 
called upon to deal that the present 
practice of holding regional conferences 
has been developed. It is undeniable that 
these regional conferences have been 
particularly successful. I can report with 
considerable satisfaction to this Confer- 
ence that the recently concluded regional 
conference in Montevideo will represent, 
both in the history of our work and as a 
foree for future action, one of the most 
important developments of our activities. 
It cannot, however, be overlooked that 
the impetus for such conferences origin- 
ally came and is still provided in very 
large measure by the general international 
structure of this Organisation. It is 
accordingly essential and necessary to 
bear in mind not only that regional 
action -should be designed to promote 
international solidarity, but also that any 
regional initiative which is not sustained 
by and integrated with the general inter- 
national framework may well prove to 
be shortlived and deceptive. 

All of these efforts and all of this work 
is an integral part of the great inter- 
national co-operative undertaking in 
which we are engaged in conjunction 
with the United Nations and all the 
specialised ‘agencies. I am mindful of the 
fact that our efforts should be closely 
co-ordinated with the work of the United 
Nations and the specialised agencies, so 
that in each instance and with respect 
to each problem the greatest combination 
of strength and resources may be mobi- 
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lised for action. I am happy to report that 
our efforts in the field of international 
co-operation and co-ordination are bear- 
ing profitable fruit. It is time, it seems 
to me, that pessimism with respect to 
these efforts be stricken from the rolls, 
since the honest and encouraging fact 
is that we are working together with 
ever-developing understanding, and with 
ever-developing harmony and effective- 
ness. We have passed beyond discussions 
of abstract competence and administra- 
tive machinery which, quite naturally 
and properly, occupied the early days of 
our relations. Now we have passed to a 
phase of close co-operation in the for- 
mulation and execution of practical pro- 
grammes of common action. I make 
this statement in the interest of elimi- 
nating certain apprehensions which have 
been expressed by speakers who feared 
overlapping and duplication among inter- 
national organisations in their efforts, and 
who stressed the need for close co-ordin- 
ation of activities, particularly in the 
field of technical assistance. We not 
only exchange information and co-ordi- 
nate our functional activities on a day- 
to-day basis, but, through the Admi- 
nistrative Committee on Co-ordination, 
we deal with every large problem that 
arises and decide upon areas of joint co- 
operation prior to the initiation of new 
programmes. The best example of this 
type of co-operation has been the manner 
in which we jointly prepared the tech- 
nical assistance programme which is 
now before this Conference, before the 
deliberative bodies of other specialised 
international organisations as well, and 
which, during the month of July, will be 
considered by the Economic and Social 
Council. 


The close co-operation that exists be- 
tween us is further symbolised by the 
fact that we have in this hall as leader of 
his delegation to the Conference, the 
President of the Economic and Social 
Council, whose knowledge and support 
of the I.L.O. has always been a source of 
great strength to us, that many members 
of other delegations have attended meet- 
ings of other international organisations 
as representatives of their Governments, 
and also that we have had with us 
throughout our debates Mr. Henri Lau- 
gier, Assistant Secretary-General repre- 
senting the Secretary-General of the 
United Nations, Mr. Trygve Lie. This 
kind of representation is of invaluable 
assistance to the growth of a common 
understanding of the work of international 
organisations and to the formulation of 
@ common policy within Governments 
and amongst international organisations 
on courses of action to follow. It should 
be encouraged ; it should be intensified, 
since it is a formula which will assist in 
the avoidance of difficulties and disputes 
and release all our energies which are 
needed for the vigorous attacks which we 


must constantly direct upon the immense 
tasks which lie before us. 

The best answer to my statement that 
the I.L.0. must be prepared to cope 
with real and living social and labour 
problems has been given by the Governing 
Body during this very session and by 
this very session of the Conference in 
its approach to the problem of the pro- 
tection of trade union rights. Let me 
state quite sincerely, frankly and openly 
that the I.L.O. has decided to face this 
issue squarely. It has been recognised 
that the problem is fundamental in 
world society today and also to the 
foundation of civil rights, and that the 
I.L.O. must, by its very nature and pur- 
pose, become the defender of those 
violated. Some might argue that it 
would be easier and safer to ignore this 
question, but again the 1.L.O. has recog- 
nised that such a course of action 
would betray its conscience, its duties 
and its responsibilities. 

It is for these reasons that the Govern- 
ing Body has instructed me to continue 
consultations already initiated with the 
Secretary-General of the United Nations 
for the purpose of creating such inter- 
national machinery as may be appropriate 
and effective to deal with the allegations 
of infringement of trade union rights. In 
addition, a Conventicn has already been 
adopted and instrumenvs are to be adopted 
by the Conference on freedom of associa- 
tion and the exercise of trade union rights, 
and there is the machinery provided for 
in the Constitution for the investigation 
of breaches of ratified Conventions. 

Hence, it seems to me that the I.L.0. 
has once again courageously broken new 
ground in the steps it has taken in this 
highly controversial and sensitive field 
of civil and human relations. I know of 
no previous action undertaken by this 
Organisation which surpasses in import- 
ance or holds greater possibilities for 
securing human rights than this pro- 
gramme. It is a further answer to those 
who allege that we are unable to deal 
with real problems, unwilling to enter 
the arena of serious controversy, incapable 
of driving at the heart of world issues. 
The question, therefore—and I am quite 
sincere in this—is not whether the I.L.O. 
will act, but whether others will act as 
quickly and join with us immediately 
and lend their full and unreserved co- 
operation in this great double effort of 
defence and attack. 

Now, if I may, I would like to turn 
to an equally difficult problem which 
has been dealt with in my Report and 
to which many speakers have directed 
their attention. It is an old question 
but one which, unfortunately, is ever 
present; one, too, which has created 
controversy beyond the technical field ; 
one which, if left unresolved, will keep 
the world apart and will constantly sow 
the seeds of discord and discontent ; 
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one which is basic, it seems to me, to 
our search for truth and peace. It is 
the question—and I will be permitted 
to say this because it seems to me that 
it is a question—which arises out of the 
apprehensions and fears of men and 
women everywhere. It is the question 
of unemployment. The statistics in my 
Report reflect questions put to me in 
the different countries which I have 
visited since assuming office. Time and 
again workers, employers and Govern- 
ment officials have asked me “ what is the 
I.L.O. doing or planning to prevent 
unemployment ? ” 

It is essential that we face this issue 
squarely, as well as other issues, and 
without delay. As I have already indi- 
cated, I drew attention in my Report to 
several signs of more than seasonal 
unemployment that have begun to appear 
in several countries. I did this because 
if there is a forum where the attention 
of the world should be drawn immediately 
to the earliest signs of recession it is 
the International Labour Conference, for 
here sit those who are most directly and 
immediately concerned and who are also 
in a key position to take imaginative and 
energetic action should the need arise. 
I am sure it has been a source of great 
satisfaction to the delegates present to 
hear from several countries more favour- 
able reports than those originally pub- 
lished, and also to learn of the measures 
already taken and plans already prepared 
and held in reserve to counteract the 
earliest signs of recession. While actual 
responsibility for policies and action 
rests with Governments, it is the duty 
and responsibility of the International 
Labour Office to survey and study the 
world situation closely, to analyse trends, 
to watch for the danger signals and to 
be the first to call them to the attention 
of the world. Furthermore, to initiate 
and stimulate such action as may be 
possible to assist in the solution of this 
fearful disease in co-operation with the 
United Nations and those other special- 
ised agencies which also have a primary 
responsibility for action to prevent 
unemployment. I know, or at least I 
feel, that I will have your support when 
I state that I will assume the task of 
seeing to it that the I.L.O. measures up 
to the undoubted responsibility which it 
has in this matter. This I will do by the 
presentation, after careful study of all 
available information and such resolutions 
on the question as may be approved by 
this Conference, of appropriate recom- 
mendations to the Governing Body and 
of a proper basis for discussion to the 
Conference. 

I regret, and I know that delegates 
will understand, that there is insufficient 
time for a detailed examination of all the 
interesting and constructive suggestions 
which have been made during the course 
of the debate. I refer, for example, to the 


suggestion that the I.L.0. prepare a 
systematic picture of labour conditions 
throughout the world for communication 
to the Conference at each session ; that 
a special committee should be set up to 
consider the problems of the sugar in- 
dustry ; that the Office study the question 
of wages of seamen in Asian ports ; that 
it study the question of hours of work for 
workers in the transport industry ; that 
it study the possibility of assuming res- 
ponsibility for displaced persons after the 
work of existing organisations has been 
terminated ; that the I.L.0. consider the 
advisability of holding a regional con- 
ference for Western Europe; that a 
careful check should be made of the 
activities of the various committees of 
the I.L.0. to ensure that they are all 
closely related to the general programme 
of work; that consultative relations 
between the I.L.0. and States Members 
should be intensified, particularly through 
I.L.0. correspondents who should be 
appointed in as large a number of coun- 
tries as possible ; that better and speedier 
preparation of documents and reports in 
French and Spanish should be effected. 

However, I want to assure all of those 
who raised these and other points that 
they will be given appropriate attention 
by the Office. 

Indeed, with respect to certain of these 
points action has already been taken 
concerning which I will report further at 
the proper time and in the appropriate 
forums. For example, let us take the 
problem raised concerning the sugar 
industry. This problem has been raised 
at several previous Conferences. I am 
happy to report that the Governing Body 
has already decided to establish a Plan- 
tations Committee. Certain aspects of 
conditions of work in the sugar industry 
will be dealt with in the report to be 
submitted to that Committee at its first 
session, and this is but a beginning of a 
more intensive and comprehensive treat- 
ment of the question. 

My Report makes reference to the 
question of universality. It seems to me 
to go without saying that the authority 
of the 1.L.0. depends in large measure on 
the number and importance of the States 
which effectively support it. I have 
therefore been struck during the debate 
by comments on this question. I believe 
that this point has been central to our 
past success and will be central to the 
achievement of our future ambitions. It 
has from the start been the cornerstone 
of our edifice. For example, in his first 
Report to the International Labour Con- 
ference, Albert Thomas wrote: “The 
L.L.O. must be worldwide if its value is 
to be complete ”, and each year there- 
after he referred to this question, stating, 
for instance, in 1925 that the non- 
representation of certain States in the 
I.L.0. was one of his most essential 
preoccupations. His successors have also 
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attached the greatest importance to this 
question and have done everything pos- 
sible to build up and maintain the uni- 
versal character of this Organisation, 
although, as John Winant stated in 
1939, “ political circumstances over which 
this Organisation has no control may 
from time to time raise barriers in the 
way of a complete application of the 
principle of universality”. 

I need not emphasise to this Conference 
that universality is also one of my 
essential preoccupations. Nor need I 
emphasise to this Conference the diffi- 
culties which current political tensions 
present to those of us who are engaged 
in an effort to make constructive inter- 
national action. The conflicting pres- 
sures are great, and the I.L.O., and in 
particular the Director-General, is not 
protected from them. However, I be- 
lieve sincerely that there is one force in 
the world which makes our undertaking 
vital and which only we can exploit, if 
we have the wisdom, in the interest 
always of universality, world peace and 
security. It is the aspiration common 
to all peoples wherever they may be for 
the improvement of their standards of 
life and work in a world free from the 
threat of war and free from the danger 
of the lightning and total destruction of 
all that has been so painfully and labo- 
riously achieved. This aspiration is not 
the prerogative of a single region, a single 
people or a single creed—it transcends 
from a humanitarian point of view all 
prejudices and limitations and stands 
beyond us as a shining light and possi- 
bility which beckons alike to all peoples 
of courage regardless of creed or race. 

If a Government wishes to realise this 
aspiration and contribute to the estab- 
lishment of social justice in the world, 
I believe that it is essential that it take 
part in the work of this Organisation. It 
is after all our faith and our conviction 
that the I.L.O. remains and will remain 
as the instrument best equipped to 
implement these objectives. I am not 
afraid—let us not be afraid—to face 
controversy and dispute. After all, this 
is our strength. Let us not assume that 
we will be secure if we shut out from our 
ears what we do not want to hear, for 
this would be our weakness. Even if we 
violently disagree with everything that 
is said, let us not cut ourselves off from 
the reality that others hold differing 
points of view. Some may argue that 
our work would be easier if there were 
no opposition and no controversy, and 
that therefore decisions would be more 
effective. It is true that in sueh cir- 
cumstances action might be easier and 
more rapid, but it would certainly not 
be founded on the realities of the inter- 
national situation. It is for us to re- 
cognise that in present circumstances 
real progress—really real progress—on 
the international level must be slow ; for 
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it must be progress by education, by 
agreement and by consent on the widest 
possible basis. But this is what is worth 
while, since every step forward through 
education and through consent, however 
small it may be, represents real and 
lasting progress. It is for this reason 
that I believe that controversy, debate 
and differences of opinion are good for 
the Organisation as long as the desire 
to support the Organisation and _ its 
objectives is in each instance the over- 
riding consideration. 

It is also for this reason that I believe 
it essential that we take heroic measures 
to keep from our forum the raising of 
unnecessary and unrelated political issues. 
-I know that the delegates will not 
misunderstand or take me amiss in this 
most delicate task, nor will delegates take 
me amiss in my sincere hope that we 
may, by restraint and judgment, keep 
political issues outside our discussions, 
so that we may have the unimpassioned 
benefit of advice and criticism concerning 
those matters which aré within our 
competence. For after all, this is a tech 
nical forum, not the forum in which to 
win political battles. That is for the 
political arena of the United Nations or 
appropriate conferences of Foreign Min 
isters. This is the forum from which 
must spring the hopes of men and from 
which must come those influences which 
will eliminate the causes of conflict and 
hence facilitate the eventual universal 
settlement of political differences. It 
seems to me that to lose sight of this 
principle and to violate it intentionally 
means that we doom ourselves and we 
doom our cause to inevitable failure. 
We will not be judged by political 
statements made in this forum, nor by 
reactions to political statements made 
in this forum. We will be judged by 
what our Conventions, Recommendations, 
Resolutions, research, technical assistance 
and advisory missions do to improve on 
a practical basis the conditions of living 
of ordinary men and by the honest hope 
that we can hold out to these men for 
the improvement of their conditions and 
for world peace. Hence I would urge 
again and again that we reflect upon the 
importance of this undeniable principle. 

I consider it my duty to do everything 
in my power to maintain common faith 
in international action and to keep in our 
family all the States which are presently 
its Members. It is needless for me to add 
that the door remains open to all other 
States that would like to join us in our 
effort. The question of constitutional 
revision has been raised during the de- 
bate ; therefore I must answer it. It has 
been argued that our structure should be 
modified and that such modification 
might enhance universality, but would 
in any event strengthen the effectiveness 
of our activities. This question and all 
relevant issues were considered by the 
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Conference in 1946 and as a result of full 
debate @ constitutional amendment was 
finally agreed upon which is presently in 
effect. Although this is a matter which 
lies fully and completely within the 
sovereign competence of the Conference, 
[ believe that in view of the lengthy 
discussions which took place just three 
years ago, it is only fair and honest for 
me to state that the present structure of 
the Organisation was properly arrived at 
through regular procedures and fully 
reflects the internal structure of the 
majority of Member States. Furthermore, 
as the Conference itself emphasised when 
adopting the amendment in 1946, the 
Constitution and activities of the Organ- 
isation are such that it offers no barrier 
to either the membership or effective 
participation in membership to States 
which are members of the United Nations 
or otherwise qualified for membership. 
The sole criterion remains, as always, 
allegiance and devotion to the conception 
of, and the unreserved pursuit of, social 
justice in the interest of world peace. So 
in that connection, I am _ particularly 
happy to weleome the recent accession 
to membership in the Organisation of 
Ceylon, Lebanon and Israel, and to see 
in this Conference Hall a_ tripartite 
observer delegation from Japan. 

[ am confident that I am reflecting 
the views of the Conference when I 
express the hope that we shall soon 
welcome Japan back into this Organisa- 
tion as a full and independent member 
of the community of nations. 

[It has been to understand the points 
of view of the different States Members, 
to study at first hand their social and 
economic problems, and to see how the 
1.L.O. can assist Governments, if re- 
quested, in dealing with them, that I 
have aecepted invitations from many 
Governments to visit their countries. 
Since assuming office I have visited twelve 
countries in North and South America 
and Eastern and Western Europe. I have 
also accepted invitations to visit Den- 
mark, Finland, Norway and Sweden in 
the coming months, and am looking 
forward to my visits to India and Ceylon 
and other countries of the region in 
connection with the forthcoming meetings 
to be held in Asia. I should like te thank 
also the Minister of Social Affairs of the 
Netherlands for his invitation to visit the 
Netherlands, which I shall be delighted 
to accept, and also to thank those others 
who, during the debate and in private 
discussions, have asked me to visit their 
countries. I shall be most happy to do 
this at the earliest opportunity, for I feel 
that it is a most important means of 
ensuring a universal and objective ap- 
proach, based on firsthand knowledge of 
conditions throughout the world, to the 
work which we undertake. 

Coming to the conclusion of my re- 
marks, I would like to say that our 


destiny will be shaped by many factors. 
A fundamental factor will be the wisdom, 
restraint and tolerance of political states- 
men. But an equally fundamental factor 
will be the amelioration of social condi- 
tions which provoke in statesmen differing 
and conflicting responses. It is here that 
the area for 1.L.0. action becomes well 
defined. It is within this area that the 
1.L.0. has declared and must again 
reaffirm its declaration of war against the 
causes of war. We are not only a tech- 
nical agency, a social agency, but an 
agency created to assist in promoting 
and establishing peace. A frank and 
practical acceptance of this responsibility 
will bring hope to the many, and substi- 
tute purpose and confidence for frustra- 
tion. 

We must remember that the I.L.0. is 
not a “closed shop” or a_ personal 
organisation. It is not a detached ab- 
stract organ which lives as an institution 
and simply symbolises these hopes and 
the hopes of men as expressed in 1919. 
It is, and must become even more, a 
vital living organism which strikes out 
hard at the roots of social injustice and 
unrest. Our agenda and daily activity, 
our committee work, our technical mis- 
sions, our total effort must be constantly 
measured against this pronouncement of 
principle. For it is, after all, men like 
us who have it in our power to influence 
the forces of peace. 

Of course it is a hard and difficult 
task, and I will say, too, that cynics may 
scoff at these efforts and perhaps at 
these very words. But I know that this 
influence can be made effective by col- 
laboration and courage and the creation 
of educational opportunities and social 
conditions which will permit men to rise 
so that they may resist war and support 
the forces of freedom, liberty and peace. 
Each and every one of us knows in his 
heart that we are drifting along a dan- 
gerous road; that if war comes again 
we will be reduced to barbarism ; that 
our differences must be resolved through 
a process of social improvement and 
co-operative restraint and understanding. 
We know this. Therefore I say let us go 
about doing it. In this phase the I.L.O. 
must play more effectively the role set 
out for it. That is why I stress partici- 
pation in world reconstruction, technical 
assistance, freedom of association, re- 
gional activity. That is why I stress the 
need for human dignity, universality, 
elimination of unemployment, full and 
unreserved co-operation with the United 
Nations, executive action and a greater 
effort to have our work applied directly 
and more vigorously to the immediate 
as well as to the long-range needs of 
those we serve—who are, after all, the 
peoples of the world. That is why I put 
the issue and questions for debate as | 
did, and that is why I am grateful for 
your response. 
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Just this further thought. In my 
travels during the last months I have 
taken every opportunity to talk about 
the work of this Organisation and about 
the I.L.O. as a living social instrument. 
I have spoken in this manner and I am 
attempting to work in this manner be- 
cause I know that in doing so I am 
reflecting the attitude of Member States. 
In this reflection I think beyond the 
confines of this comfortable hall or the 
International Labour Office. I think 
of those places where men and women, 
and often children, work, where hands 
and faces are sweated and grimy, where 
often hearts are saddened and security 
of the home is threatened. Those are 
the things I think of. I say that this 
Organisation must think each day in 
those terms and must dig deeply into the 
conscience of man so that it may effec- 
tively and practically assist him in his 
search for dignity and creation of the 
highest possible standards of life and 
decency in which to live. Again I will 
say, a8 I said before, that cynics may 
raise their brows at statements of this 
kind. I do not care, because this is not 
a personal statement of idealism, it is 
a simple statement and a simple inter- 
pretation of our undertaking. It is what 
each of us is called upon to support in 
this Organisation. It is what you have 
acclaimed in your debate and what I 
will make every effort to fight for on 
your behalf. 


REPORT OF THE COMMITTEE ON 
EMPLOYMENT AGENCIES (cont.) 


The PRESIDENT — We will now 
proceed to a record vote on the Fee- 
Charging Employment Agencies Conven- 
tion. 


Sir John FORBES WATSON (Em- 
ployers’ delegate, United Kingdom) — | 
do suggest, in view of the lateness of the 
hour, that the record vote which is 
going to be taken on the Fee-Charging 
Employment Agencies Convention should 
be postponed until tomorrow morning’s 
plenary sitting. All I ask is that all the 
delegates make a point of being here to 
see that justice is done to the vote then. 


The PRESIDENT — If that is the 
wish of the Conference I shall be content 
to postpone the record vote until one of 
the next two succeeding sittings. Notice 
will be given when the record vote will 
be taken, but it is essential that there 
should then be a quorum so that we 
shall know exactly what the wish of the 
Conference is in regard to the proposed 
Convention. Is that agreed ? If no one 
objects, I take it as agreed. 


(The Conference adjourned at 1.30 p.m.) 
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Mr. Campanella) 
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for Mr. Salvesen) 
Mr. Henriksen (substi- 
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Pakistan : 
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Also present at the Sitting : 
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Mr. Stanezyk 
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for Mr. Horoch) 
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Mr. Veiga 
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Mr. Ohlsson (substitute 
for Mr. Nystrém) 
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Mr. Kaufmann 
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for Mr. Kuntschen) 
Mr. Méri 


Syria : 
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Mr. Samman 
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Mr. Lee 
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for Sir Guildhaume 
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APPENDICES 


Credentials 


Fourth Report of the Credentials Com- 
mittee. 


Objection to the Credentials of the Workers’ 
Delegate of the Union of South Africa. 


The Credentials Committee had before 
it an objection to the credentials of the 
Workers’ delegate of the Union of South 
Africa, Mr. T. E. F. Maasch, General 
Secretary of the Locomotive Engineers’ 
Mutual Aid Society. 

This objection came from the South 
African Trades and Labour Council, at 
Johannesburg. It was based upon the 
opinion, as stated in its memorandum, 
that “ where in any country, more than 
one workers’ organisation exists, and 
where it is impossible to secure agreement 
in the selection of the Workers’ delegate 
and adviser, the Government of the 
Member State must then consult the 
most representative organisation ”. 

The South African Trades and Labour 
Council, in its objection, states that it is 
undoubtedly the workers’ organisation 
having the greatest membership in the 
country. It was established in 1930 and 
has 66 affiliated trades unions with 
137,811 individual members employed in 
54 different branches of industry and 
commerce. The activity of the Federation 
covers the whole of the territory of the 
Union. The other organisations, even 
when considered together, it declared, 
would have a total trade union member- 
ship less than that of the South African 
Trades and Labour Council. 

In spite of the predominant position 
claimed by the objecting organisation, 
the Union Government this year ap- 
pointed the Workers’ delegate in agree- 
ment with other trade union organisations 
and the adviser in agreement with the 
South African Trades and Labour Council. 
The adviser, Mr. R. M. Haldane, accepted 
the appointment, and the South African 
Trades and Labour Council approved this 
attitude, while reserving the right to raise 
before the International Labour Confer- 
ence the objection which the Credentials 
Committee has before it. 

In accordance with the usual procedure, 
the Credentials Committee communicated 
the text of the objection to the Govern- 


ment delegates of the Union of South 
Africa and to the Workers’ delegate of 
that country, asking them to supply th« 
Committee with any useful information. 

Mr. Arthur David Lee, Government 
delegate, Secretary for Labour, supplied 
orally certain supplementary information 

From the information received by the 
Committee, it appears that when th: 
delegates to the present session of th« 
Conference were appointed, there were, 
in the Union of South Africa, four central 
workers’ organisations: South African 
Trades and Labour Council; Western 
Province Federation of Labour Unions ; 
African Railway and Harbours Stati 
Associations ; Koédinerende Raad van Suid 
Afrikaanse Vakverenigings. 

The Union Government has no legal 
means of ascertaining the membership ot 
trade union organisations. It does not 
wish to cast doubt upon the figures 
presented by the South African Trades 
and Labour Council. For the other 
organisations, it attributes a membership 
of 23,323 to the first, 65,800 to the second, 
and 23,868 to the third. 

The instructions given by the Union 
Government to the Ministry of Labour 
on the procedure to be followed were as 
follows : 


(1) To attempt first of all to reach an 
agreement among the four organisations 
mentioned above on the choice of the 
organisation which would propose thi 
delegate and the one which would propos: 
the adviser ; 

(2) In the absence of such an agree 
ment, to seek to obtain the agreement 
of the organisations consulted on th 
choice of persons acceptable to all the 
organisations ; 

(3) To attempt to bring the fou 
federations to agree to establish an ad 
hoc committée on international labour 
questions which the Government might 
consult on matters such as the on 
discussed here. 

Since only the South African Trades 
and Labour Council rejected the last 
proposal, and since the negotiations bh: 
tween the four organisations were consi 
dered as having reached no conclusion, 
and as not being susceptible of reaching 
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any conclusion, in view of the claim of 
the South African Trades and Labour 
Council that it alone had the right to 
name the Workers’ delegate and his 
vdviser under the terms of the Constitu- 
tion of the Organisation, the Government 
finally made the choice which is being 
objected to before the Conference. 

In accordance with this choice, the 
Federal Consultative Committee of South 
\frican Railways would propose the 
Workers’ delegate in agreement with the 
two other minority organisations; the 
South African Trades and Labour Council 
would propose the Workers’ adviser ; the 
Government would ratify the proposals 
of these trade union organisations. 

The Committee wishes to make it 
clear, therefore, that the problem with 
which the Government of the Union of 
South Africa was faced was thus, in the 
last analysis, to decide on the more or 
less representative character, within the 
meaning of the Constitution, of the 
various organisations which had been 
rightly consulted. 

In judging the representative character 
of the workers’ organisations of the 
country, the Government had to take 
into account the number of workers 
represented in each federation or in 
each group of federations. It might also 
take into consideration other factors, such 
is the importance and variety of the in- 
dustries or undertakings in which the 
workers affiliated with one or other of 
the organisations were employed. The 
igenda of the Conference also guided the 
choice of the Government, since it in- 
cluded matters of particular interest for 
railway workers. 

There is thus no question of throwing 
iny doubt on the express willingness of 
the Government of the Union of South 
\frica to ensure a representation at the 
Conference of the workers of that region 
which would be, in its view, the most 
adequate. 

It might however be considered—and 
this was the opinion of the Committee 
that the Government of the Union of 
South Africa, faced with an organisation, 
the South African Trades and Labour 


Council, which it did not doubt included 
a greater number of workers than the 
minority organisations considered toge- 
ther, could not do without the agreement 
of this organisation when appointing the 
Workers’ delegate, whatever the rights 
of the minority. 

The representative of the Government 
of the Union of South Africa, in a spirit 
of collaboration to which the Committee 
wishes to pay tribute, agreed to take 
these views into account. He informed 
the Committee that his Government 
would agree to appoint the candidate 
of the South African Trades and labour 
Council, Mr. R. M. Haldane, as Workers’ 
delegate, and the candidate of the minor- 
ity organisations, Mr. T. H. F. Maasch, 
as adviser. 

The Committee, being then convinced 
that the spirit of the Constitution was 
not being infringed through the appoint- 
ment of Mr. T. H. F. Maasch as Workers’ 
adviser, decided not to uphold the 
objection to the credentials of the said 
Mr. Maasch. It is a strict constitutional 
requirement that a Government should 
consult all the representative organisations 
of the country, and it is perfectly legitim- 
ate that it should be concerned, in making 
the choice of the Workers’ delegate and 
advisers, to secure representation of the 
interests of the organised workers as a 
whole. The modification made in the 
composition of the South African Workers’ 
representation removed the purpose of 
the objection. 

The Committee has thus completed 
the examination of the objections which 
were communicated to it and which 
were maintained. 

Its conclusions were taken unanimously 
and it requests the Conference to take 
note of them. 


Geneva, 23 June 1949. 


(Signed) 

WILLIAM RAPPARD, 
Chairman. 

JULIO PONS. 

PAUL FINET. 
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Reports of the Selection Committee 


Eleventh Report of the Selection Com- that the closing date for the Conference 
mittee. should be fixed for Saturday, 2 July 


Closing Date of the Conference. 
The Selection Committee recommends 
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Communications to the Conference 


Election of an Employers’ Member of 
the Governing Body. 


The Employers’ Electoral College met 
on Monday, 27 June 1949, in accordance 
with Article 54 of the Standing Orders 
of the Conference, to fill the vacancy 
among the Employers’ members of the 
Governing Body caused by the resignation 
of Mr. J. David Zellerbach (United 
States). 

The Chairman of the Electoral College 
was Sir John Forbes Watson. The 
representative of the President of the 
Conference was Mr. Robert Lafrance. 
Mr. Waline and Mr. Master were ap- 
pointed as returning officers. 

In accordance with Article 52 of the 
Standing Orders, a vote was taken by 
secret ballot. 


There were twenty-four voters. 
Twenty-four votes were valid, and 
twenty-four votes were cast in favour of 
Mr. Charles P. McCormick (United States). 

The Chairman therefore announced that 
Mr. McCormick had been elected to fill 
the vacancy and the present report was 
drawn up for communication to the 
Conference. 


Geneva, 27 June 1949. 


(Signed) JOHN FORBES WATSON, 


Chairman of the Employers’ 
Electoral College 


R. LAFRANCE, 


Representative of the President 
of the Conference. 
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ADDRESS OF His HOLINESS Pope Pius XII AT THE AUDIENCE FOR THE GOVERNING 
Bopy OF THE INTERNATIONAL LABOR OFFICE 


Although we have frequently had an opportunity this year of meeting repre- 
sentatives of various oecupational associations and of informing each of them 
of our interest and solicitude, it gives us particular pleasure to receive the dele- 
gates of the International Labor Organization, which truly represents the great 
mass of workers with their cares, their troubles and, above all, their desire for 
a better and a juster world. 

Over the past 30 years and more you have patiently and untiringly built up an 
achievement of which you can justly be proud. Not only have you contributed to 
the progress of social legislation in different countries but, above all, you have 
united governments, employers, and workers in courageous and successful col- 
laboration. You have led them to master every passion, all bitterness in their 
demands, and every obstinate refusal to face inevitable developments ; they have 
learned to listen to each other’s arguments, calmly weigh the facts of an extremely 
complex problem and jointly propose the necessary improvements. You have 
thus created a kind of international forum, a clearinghouse where essential in- 
formation and useful ideas are collected, tested and published. After long prep- 
aration and unremitting scrutiny and discussion, the General Conference adopts 
conventions which, though they do not possess legal force in the member coun- 
tries, must be discussed by them and may after ratification become real inter- 
national treaties. 

In order to appreciate the magnitude of the task that has been accomplished, 
one has only to compare the state of labor legislation today with what it was at 
the outbreak of the First World War. Even during the last century, the need 
was felt for a coordinating body to unite the workers’ efforts in their struggle 
against inhuman conditions. There was a realization that social safeguards and 
restrictions would involve economic burdens and weight the scales against those 
countries that were willing to adopt them. 

Our predecessor, Leo XIII, had a clear perception of the great importance of 
international collaboration in labor questions. As early as 1890, 1 year before 
the publication of the Encyclical Rerum Novarum, he wrote, in connection with 
the international conference about to meet in Berlin to seek means of improving 
the conditions of the working classes, that it is responded to one of his “dearest 
wishes’, and he added (we translate from the Italian text) : “Conformity of views 
and legislation, at least to the extent permitted by differing conditions in places 
and countries, will contribute greatly to the advance toward a just solution of 
the question.” ’ A little later, in 1893, he approved the proposal to call a congress 
of workers delegates without distinction of nationality or political opinion. 

In 1900 the International Association for Labor Legislation was formed, but 
the war soon interrupted its work. However, this was only a private venture 
More solid achievements could be expected of an institution that was officially 
recognized by governments. This unanimous desire finally bore fruit in 1919, 
and the International Labor Organization has, ever since, increasingly fulfilled 
the expectations of the workers and of all those who have justice at heart. 

Both through its central organs—the General Conference, the Governing Body, 
the International Labor Office—and its more specialized bodies—the regional! 
conferences and the Industrial committees—the International Labor Organiza- 
tion has effectively supported trade unions in their efforts to improve the condi- 
tions of the workers. While the International Labor Charter aimed above all at 
the suppression of abuses and laid down your main objectives at the time of the 
foundation of the Organization, the Declaration of Philadelphia of 1944 was 
designed to adapt these objectives to new circumstances. The struggle between 
the wars had brought a clearer awareness of the need for positive action and had 
led to the first steps in this direction. The limitation of hours of work, the regu 
lation of the employment of women and young workers, the protection against ill- 
ness, unemployment and accidents called for measures forming an organic whole, 
a need which is widely considered to be met by schemes for social security and 
full employment. Among all the fields in which your efforts are deployed today, 
particular attention must be drawn to the relationship between employers and 
workers, which is one of the most delicate points in the evolution of modern 
society. The International Labor Organization has already concerned itself 
with collective bargaining, concilation and arbitration, and collaboration between 


1 Letter to the Emperor William II, March 14, 1890, Leonis XIII P. M. Acta, vol. X, Roma 
1891, pp. 95-96. 
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employers and workers at the level of the undertaking. At the present time, 
the human factor, whose importance was neglected for too long—though not how- 
ever by Catholic social doctrine—is attracting the attention of sociologists and 
we know that you intend to make it one of your foremost concerns. 

The effectiveness and authority of your organization largely result from its 
respect for the lofty ideals which must inspire all those who strive for a civili- 
zation which gives full scope to the rightful aspirations of the workers. The 
International Labor Organization has not tried to represent one social class 
alone, or to become the vehicle of any single trend. It welcomes whatever is con- 
structive, whatever meets the real needs of a balanced society and that is why our 
predecessor, Piux XI, did not hesitate to draw attention to the remarkable 
resemblance between the principles set forth in the Labor Charter and those of 
the Encyclical Rerum Novarum. The Christian movements for their part have 
given their full support to the International Labor Organization and consider 
it an honor to take part in its work. They hope thereby that their social objec- 
tives will be reached more quickly and more surely. These objectives include, 
first and foremost, living conditions which safeguard the inalienable rights of 
man, as contained in natural law or formulated in statute law. But legislation 
by itself is a soulless standard, a mere barrier against wrongdoing. The essen- 
tial factor is the spirit that moves its defenders, the urge to improve upon the 
present, which although it may be better than the past, is still overshadowed 
in many ways and burdened with the uncertainty of human weakness. If men 
are to strive with all their might to build a temporal society where private initi- 
ative can flourish without fear, where the rights of the individual are fully re- 
spected so that the aptitudes and abilities of each can find their full expression 
and where everyone can adhere with heart and soul to the highest principles of 
morality and religion, they must put their faith in spiritual values, confident 
that these will triumph over the forces of dissolution and discord. 

What is at stake is not only the interests of the working class and its admis- 
sion to the full exercise of its responsibilities, but the future of human society 
as a whole. The labor movement cannot rest satisfied with material success, a 
fuller system of safeguards and security and a greater measure of influence on 
the economic system. It cannot visualize the future merely in terms of oppo- 
sition to other social classes or the excessive subordination of the individual to 
the state. It must seek its objective on the plane where your Organization has 
placed it, that is to say, on the plane of universality—as the encyclical Quadra- 
gesimo Anno proposed—in a social order where material prosperity is the out- 
come of the sincere collaboration of all for the common good and serves as a 
foundation for the higher cultural values and above all for the indissoluble union 
of hearts and minds. 

We wish you success in your work at the 127th session of your Governing 
Body. Pursue unflaggingly your study of the problems which face the world of 
labor and continue to add to the existing fabric in order to complete and con- 
solidate the whole structure. May the Master of all things, who became a divine 
workman in order to bring to the earth His message of peace and brotherhood, 
continue to watch over your activities and grant you the courageous perseverance 
which overcomes all obstacles. As a pledge of His benevolence and as a proof 
of our high consideration, we grant to you and to all the collaborators of the 
International Labor Organization our apostolic blessing. 


CASTEL GANDOLFO, November 19, 1954. 


WASHINGTON 6, D. C., May 14, 1955 
Mr. WAYNE SMITHEY, 
Counselor, Subcommittee of Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 

DEAR Mr. SMITHEY: Following the close of my testimony on Senate Joint 
Resolution 1 the afternoon of May 11, you stated that you regretted you had 
not had opportunity to ask me the hypothetical question whether, in connection 
with any future recognition of the Communist Government of China the Presi- 
dent should agree that Chinese Communists should be admitted to the United 
States in violation of its immigration laws, such an agreement would be a 
valid exercise of the President’s power of recognition. My answer to such a 
question would have been as follows : 

Under the sweeping language of the Supreme Court in the Pink case, such 
an agreement might be held to override our internal law. The question illustrates 
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the danger to our constitutional safeguards created by the Pink decision. Senate 
Joint Resolution 1, if adopted, will remove that danger. 

The President’s constitutional power to recognize foreign governments is 
derived from his power “to receive ambassadors and other public ministers” 
(art. II, sec. 3). The formalities of recognition are established by the customary 
rules of international law. They are not of the nature of compact or contract. 
The French word “agreation” found in the vocabulary of recognition does not 
relate to conditions of recognition but to the personal acceptability of the chief 
of the diplomatic mission (Harvard Research on Diplomatic Privileges and 
Immunities, Supplement to the American Journal of International Law, col. 26, 
1932, p. 71). 

Recognition is a political act which has the effect of accepting the new govern- 
ment as the successor of the former government. The Litvinof assignment ex- 
pressly stated that to be its purpose. The gloss placed upon the effect of the 
assignment by the Pink decision was unwarranted in either constitutional or 
international law. 

Certain legal consequences flow from the substitution of the new government 
for the old one which our courts define and apply in cases coming within their 
competence. “Recognition does not compel our courts to give effect to foreign 
laws if they are contrary to our foreign policy” (Dougherty v. Equitable Life 
Assurance Society, New York Court of Appeals, 1934, 266 N. Y. 71). Since the 
President does not have the constitutional power to abrogate our laws without 
the consent of Congress, a fortiori, the exercise of his power to receive foreign 
ambassadors and ministers, would not seem to compel our courts to vest him 
with legislative power or with power to exceed the powers vested in him by 
other provisions of the Constitution. Senate Joint Resolution 1 would, if adopted, 
restore the balance between the President’s power of recognition and the con- 
gressional power of legislation established by the Constitution. 

There were some questions asked me during the hearing the answers to which 
I should like to amplify. One was, “Would not the adoption of section 2 of 
Senate Joint Resolution 1 by authorizing the President encourage him to make 
executive agreements in lieu of treaties?’ This section refers only to interna- 
tional agreements other than treaties not submitted to the Senate for approval 
nor made under the authority of Congress previously enacted or subsequently 
ratified. No provision for such agreements is made in the Constitution, but 
there are ample precedents for the use of acts and joint resolutions of Congress 
as substitutes for treaties. (See James W. Garner in the American Journal of 
International Law, vol. 29, 1935, pp. 482-488.) Professor Garner concludes, 
“It is believed that Congress might, with the approval of the President, create a 
relationship or undertake an engagement on behalf of the United States with 
a foreign state or states, in respect to any matter which is a proper subject of 
international regulation, or it might authorize the President to do so, provided it 
were within the constitutional competence of Congress to deal with such matter 
at all. The delegation by the Constitution to the President and Senate of the 
power to make ‘treaties’ does not exhaust the power of the United States over 
international relations.” These views were endorsed by Senator George during 
the debate on the Trade Agreements Act of 1934. He said in the Senate on 
May 31, 1934: “From the beginning of our national history down to the pres- 
ent day, the Executive, acting in conformity with previous acts of Congress, has 
entered into executive agreements with foreign nations without obtaining the 
approval of the Senate by a two-thirds vote, and such agreements have been 
recognized and held valid by the courts” (Congressional Record, vol. 78, October 
9, p. 10072). 

Moreover, when the Trade Agreements Act of 1934 was under consideration, 
the Department of State published a statement pointing out what it considered 
to be the “well recognized distinction between an executive agreement and a 
treaty. In brief,” the Department said, “it is that the former cannot alter the 
existing law and must conform to all statutory enactments, whereas a treaty, if 
ratified by and with the advice and consent of two-thirds of the Senate, as 
required by the Constitution, itself becomes the supreme law of the land and 
takes precedence over any prior statutory enactments.” (Current Information 
Series, July 3, 1934, reprinted in Hackworth, Digest of International Law, vol. V, 
pp. 425-426.) The Pink decision abolished that distinction between an executive 
agreement anda treaty. Senate Joint Resolution 1 will restore it: 

I was asked “Would not the adoption of section 2 of Senate Joint Resolution 1 
require an unnecessarily cumbersome procedure for the implementation of 
treaties in the United States?” The adoption of this section would place the 
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United States in the matter of the domestic enforcement of treaties in substan- 
tially the same position as all other nations in the world. They do not appear to 
be handicapped by. requiring legislative sanction for such treaties. 

The question whether a treaty is self-executing or executory is the same as 
in the law of contracts. The distinction was illustrated by two decisions of the 
Supreme Court of the United States involving the interpretation of the treaty 
by which Florida was ceded by Spain to the United States in 1819. In the first 
case, decided in 1829, Chief Justice John Marshall held that the treaty was 
executory and required legislation by Congress (Foster v. Neilson, 2 Peters 253) ; 
but 4 years later, after examining both the Spanish and English versions of the 
treaty, which demonstrated to his satisfaction that the treaty was intended by 
the contracting parties to be self-executing, Chief Justice Marshall reversed his 
previous decision and held that the treaty did not require implementation by 
legislation. (United States v. Percheman,7 Peters 51). 

It follows that section 2 of Senate Joint Resolution 1 will not require all 
future treaties to be made effective by an act of Congress. Self-executed treaties 
might never, as political acts, come within the competence of the courts. They 
would, however, fall within the limitations on treatymaking indicated by the 
Supreme Court in the Chinese Exclusion case: “The powers of government are 
delegated in trust to the United States, and are incapable of transfer to any other 
parties. They cannot be abandoned or surrendered. The exercise of these 
public trusts is not the subject of barter or contract. The Court added: “Nor 
can their exercise be hampered, when needed for the public good, by any con- 
siderations of private interest” (130 U. S. 581). Those limitations upon the 
effects of self-executing treaties, external as well as internal, would be reaffirmed 
by section 1 of Senate Joint Resolution 1. 

In connection with my presentation of the effect of the adoption of Senate 
Joint Resolution 1 upon the carrying out of our obligations under the North 
Atlantic Treaty, I should like to call attention to the press conference of Secre- 
tary of State Dulles on March 16, 1954, to the effect that the President can now 
wage war without a declaration by Congress in the event of an attack on one 
of our treaty allies in Europe or South America. The text of Mr. Dulles’ state- 
ment as reported in the New York Times of March 17, 1954, was reprinted in 
the report of the committee on peace and law through United Nations of the 
American Bar Association, dated August 1, 1954, which was put in evidence 
before this subcommittee by Mr. Alfred J. Schweppe, chairman of our committee. 

I would appreciate having this letter printed in the appendix to the hearings 
as a supplementary statement from me. 

Respectfully submitted. 

Gro. A. FINCH, 
Vice Chairman, Committee on Peace and Law Through United Nations 
of the American Bar Association. 


UNITED STATES DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY. 


Washington, May 18, 1955. 
Hon. HARLEY M. KILGorE, 


Chairman, Committee on the Judiciary, 
United States Senate, Washington 25, D.C. 


DEAR SENATOR KILGORE: I am taking this opportunity to clarify the relation- 
ship of Senate Joint Resolution 1 to our participation in the International Labor 
Organization. Frequent statements have been made that one of the reasons 
calling for this proposed constitutional amendment is the threat which this Or- 
ganization holds for American institutions and independence. These state- 
ments have created a great deal of misunderstanding with regard to the na- 
ture and effective functioning of the Organization. I therefore feel it important 
to set the record straight on this matter. 

The time has long passed when we should begin to develop a wider appreci- 
ation of our stake in such international forums as the International Labor Or- 
ganization. The United States has been a member of the ILO for more than 
20 years, a period longer than our membership in any major international or- 
ganization. During this period, Ameriean management and labor, as well as 
the Government, have participated directly in the work of the Organization. 
Yet, despite this, it is undoubtedly true that in the United States less is known 
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about the ILO than about most other major international organizations to which 
we belong. 

The interests of the United States in the ILO are direct and varied. As a 
matter of practical self-interest, the United States is engaged in major efforts 
to resist and to reduce the influence of communism in the world. We are try- 
ing to help other countries achieve social and economic conditions which are 
conducive to international stability and peace. 

These objectives can be reached only with the active voluntary cooperation 
of the people and governments of other countries which have similar objectives 
and the same moral convictions as ourselves in this global struggle between the 
slave and the free world. This community of interest, this spirit, which our 
enemies constantly are trying to undermine, must be the foundation of the coop 
erative efforts of the free world. 

The International Labor Organization is playing an important part in the 
achievement of these objectives. It strives to establish a basis for world peace 
by promoting international cooperation to improve working and living condi- 
tions everywhere. The ILO also, because of its tripartite structure and its 
democratic procedures, is in a unique position to reach the man-in-the-street as 
well as diplomats and Government officials and to serve as a bulwark of mora! 
strength in the free world. 

It is important to remember that the ILO is a unique international organ- 
ization. Each member nation is represented by representatives of industry, la 
bor, and government, each having full participation and voting rights. Each 
group operates independently of the others, makes its own decisions, and deter- 
mines how it shall vote. American industry and labor, therefore, as well as the 
United States Government, have a voice in carrying out the ILO’s work—its 
program of investigations into forced labor, of technical assistance, of basic 
studies, of reaching international understanding on basic labor standards. They 
have a voice in determining the matters which the ILO will consider and the con- 
tent of any conventions and recommendations which the Organization may adopt. 

If adopted by a two-thirds vote of the Conference, ILO standards are referred 
to the various member countries for whatever guidance those countries may 
wish to take from them in developing their own labor standards at home. There 
is nothing binding about them until and unless a country takes action on its own 
to make them binding. 

Some of these standards are adopted in the form of conventions. A conven- 
tion is open to ratification by any country which freely decides to ratify it. There 
is no obligation to ratify, but if a country decides, after considering the mat- 
ter, that it wishes to ratify an ILO convention, it may do so. Other ILO stand- 
ards are adopted by the Conference in the form of recommendations. These 
recommendations, like conventions, suggest standards for the consideration of 
the various countries, but unlike conventions, they are not open to ratification. 

In the course of the discussions of the Bricker amendment, some questions 
have been raised as to whether those ILO standards which are adopted in the 
form of conventions might not lead to an injudicious use of the treaty power in 
the United States. Concern has been expressed that, insofar as the standards 
are concerned with matters within the jurisdiction of the States, United States 
ratification would remove authority from the States and place it in the Federal! 
Government. 

There is no basis for apprehension on this count. It is obvious that any such 
use of the treaty power would require positive action by the President and the 
Senate. Use of the treaty power in a manner which violated established Fed- 
eral-State relationships would also have to withstand scrutiny of the Supreme 
Court. 

So well established is the protection of the federal-state relationship that the 
ILO constitution itself has special provisions to take care of this situation in 
countries which, like the United States, have a federal form of government. 
Under these provisions (art. 19, par. 7) the countries with a federal form of 
government determine whether an ILO Convention is a federal matter or 
whether it is, in whole or in part, a state matter. If the country decides that 
any part of.a state rather than a federal matter, the standard is to be handled 
as if it were a recommendation rather than a convention; that is, the question 
of possible ratification is not considered. Thus, not only is there no obligation 
on any government to ratify any ILO Convention, but, with respect to the possible 
infringement of state jurisdiction by the federal government, the ILO constitu- 
tion itself takes account of that problem. Where a country with a federal form 
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of government itself decides that an ILO Convention is wholly or partly a state 
rather than a federal matter, there is no obligation even to consider the possi- 
bility of its ratification. 

If it is determined, with respect to a particular convention of the ILO, that 
the convention is not appropriate for ratification, our obligation is then simply to 
refer the standard to the Congress and to the 48 States for such consideration 
as they wish to give to it. It is then within the discretion of the Congress and 
the 48 States to determine for themselves whether the standards set forth in the 
particular instrument contain suggestions which they might wish to utilize in 
their normal legislative programs. There is no obligation imposed on the States 
or any local community thereof to use all or any part of these standards, even 
if practices in a State do not meet the standards specified in a particular con- 
vention. In some instances, these standards may be helpful to the States or 
local communities which are in the precess of formulating legislation. This does 
not constitute interference in or abridgment of local autonomy. 

As far as Senate Joint Resolution 1 is concerned, I think it is clear that there 
is nothing in our participation in the ILO which would call for its enactment. 

Sincerely yours, 


JAMES P. MITCHELL, Secretary of Labor. 


FOREIGN OPERATIONS ADMINISTRATION, OFFICE OF THE DIRECTOR, 
Washington 25, D. C., May 18, 1955. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Constitutional Amendments, 
Committee on the Judiciary, Washington 25, D. C. 


DEAR Mr. CHAIRMAN: I am appreciative of the opportunity which you have 
accorded me to testify before the subcommittee with reference to Senate Joint 
Resolution 1, or instead of testifying, to submit a statement for inclusion in the 
record. 

On April 9, 1953, I testified at length before the subcommittee regarding Sen- 
ate Joint Resolution 1, and Senate Joint Resolution 43, then before the 83d Con- 
gress. Essentially, the objections which I then advanced are applicable to the 
joint resolution in the form now proposed. The fundamental issues raised by 
this resolution are quite as far-reaching as were the issues involved in the reso- 
lutions before the 83d Congress in their consequences upon the constitutional 
system, the foreign relations, and the military and economic posture of the United 
States, and their ramifications are especially far-reaching in the field of mutual 
security with which I have been associated since 1953 as Director of the Foreign 
Operations Administration. 

In view of my previous testimony and the substantial similarity between the 
issues raised now and those raised by Senate Joint Resolution 1 before the 83d 
Congress, I think that for the subcommittee’s present purposes the opportunity 
of submitting a statement would perhaps best be availed of if I were to confine 
myself at this time to a very brief statement of my views. These views, as 
expressed by me in 1953, have been abundantly reinforced, I may add, by my 
close and constant concern since then with the complex and important interna- 
tional problems which which I have had to deal in directing the mutual security 
program. 

I am opposed to the proposed constitutional amendment. 

At no time in our history has the need for preservation of our fundamental 
constitutional concepts in the conduct of foreign relations been more significantly 
evident than at the present time. I am convinced that the attainment of our 
national policies, especially in the field of cooperative security effort with other 
sovereign nations would be dangerously jeopardized by the amendment as now 
proposed. 

For the purposes of this brief statement I will cite only a few of the situations 
which, broadly, lead me to the conclusion that the position of the United States 
would be greatly affected by the proposed amendment—due very largely to the 
“in pursuance of” clause of section 1 and to the “internal law” provisions of 
section 2. 

As has been pointed out in testimony already presented to you this year, 
many treaties which have been approved by the Senate could not have been 
negotiated had the proposed constitutional amendment been in effect—including 
treaties of friendship, commerce, and navigation, and agreements between parties 
to the North Atlantic Treaty involving such matters as status of military 
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forces. I reemphasize the fact that it is essential to the consummation of inter- 
national arrangements of that nature that there be reciprocal undertakings by 
all parties. Not only would the amendment curtail the treaty-making powers 
of the United States in the carrying out of our military objectives in the mutual! 
security program but, as I stated in my testimony in April 1953, it would like- 
wise, in the field of treaties for the purposes of “friendship, commerce, and navi- 
gation” impair the position of the United States in regard to such matters 
normally within State jurisdiction as nondiscriminatory licensing, nondiscrimi- 
natory State and municipal taxation, and the acquisition and disposition of 
property by nationals of other countries. Especially in the present transition 
period—when a major objective of our national policy is the encouragement 
of United States private investment gradually to replace our governmental eco- 
nomic aid programs—the creation of impediments to reciprocal treatment to be 
accorded by the United States could have serious results in the negotiation of 
such treaties. 

Our mutual security programs with foreign governments, it should again be 
emphasized, are largely conducted by means of so-called “executive agreements.” 
They, as international agreements, would likewise be seriously jeopardized by 
the amendment now proposed. The occasions are manifold when executive agree- 
ments are required in implementing our foreign policies and programs. While 
many provisions in agreements of that nature have been concluded pursuant 
to specific statutory direction, it is inescapably necessary that executive au- 
thority be utilized to reach agreement for additional measures, often of sub- 
sidiary nature, in the effective implementation of our programs. The constitu- 
tional power of the President to enter into such executive agreements, to meet 
developments as they arise in the administration of our programs, is one which 
would at least be cast into doubt and in my judgment seriously jeopardized by 
the adoption of the constitutional amendment now proposed. 

Lastly, in this brief citation of certain basic objections to Senate Joint Reso- 
lution 1, I would refer to the constitutional responsibilities of the President as 
Commander-in-Chief. In their broad scope those responsibilities—the effective 
and proper exercise of which is so vital to the security of the United States— 
include and indeed require the making of agreements of international character. 
The President’s authority as Commander-in-Chief should not be fettered by 
limitations such as those which would result from the adoption of the amend- 
ment in the terms proposed by Senate Joint Resolution 1. 

In summary, I am opposed to Senate Joint Resolution 1 generally, and in 
particular to the “internal law” provision of section 2, because I believe that 
the proposed amendment would in vital respects unjustifiably restrict and en- 
danger the effective exercise of the power of the President and the Senate in 
the conduct of our foreign relations and would impede the effective carrying 
out of the responsibilities of the Commander-in-Chief, and would thus be adverse 
to the security and economic interests of the United States. It would reverse 
the wise judgment of the founders of this Nation. The successful rise of the 
United States of America since 1787 commends the constitutional form then 
adopted, and negates the proposal of Senate Joint Resolution 1. 

Sincerely yours, 
HArRotp E. STASSEN. 


AMERICAN MEDICAL ASSOCIATION, 
Chicago, IUl., May 16, 1955. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Constitutional Amendments, 
Committee on the Judiciary, United States Senate, 
Washington 25, D. C. 


Dear Mr. CHAIRMAN: I would like to take this opportunity on behalf of the 
American Medical Association to submit for your consideration our views con- 
cerning Senate Joint Resolution 1, 84th Congress, which is currently being stud- 
ied by your committee. 

The American Medical Association vigorously endorses the principle of 4 
constitutional amendment designed to restore to the States and to the Congress 
those legislative powers which, until recent years, had been thought to be secured 
to them by the Constitution. We have no preference as to the language best 
suited to accomplish this purpose but feel, as citizens and physicians, that recent 
developments make such an amendment vitally necessary. 
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It has become plain to us that both the States and the Congress have suffered 
an erosion of their powers through past usage and the potential future use of 
the treaty power and the executive agreement. Whether such a shift of power 
to the executive branch of the Government was foreseen and intended by the 
framers of the Constitution or whether it arises from faulty construction of that 
document by the Supreme Court is imméterial. It is a fact that today the 
President and a small minority of the Senate can (a) override State constitu- 
tions, laws, and customs in areas never before supposed to be proper subjects for 
Federal regulation; (b) expand the legislative powers of Congress beyond those 
delegated in the Constitution; and (c) legislate by treaty rather than through 
the open processes of a representative Congress. Most alarming of all, the 
President alone can do all of these things by the use of an executive agreement. 

It serves no useful purpose to reiterate here the convincing arguments already 
made on behalf of such an amendment as we support or to demonstrate the 
error and confused thinking into which its opponents have fallen. We believe 
that reasonable men, reviewing the record, can only conclude that the case for 
the amendment has been more than adequately made. We desire, however, to 
add to that record the specific reasons for our concern as physicians and to invite 
the attention of the committee to a striking demonstration of the fact that Senate 
ratification of treaties provides a protection more illusory than real. 

Treaties are seldom negotiated under circumstances which permit persons 
interested an opportunity to learn what is being done in their behalf or to ex- 
press their opinions on the subject. They are presented to the Senate in finished 
form and under circumstances making alteration of the treaty language virtually 
impossible. Hearings are normally cursory, without copies of the treaty con- 
cerned being made available for publie scrutiny. Consequently, propositions 
which would receive full and complete hearings if advanced in the normal legis- 
lative form are not even discovered by the public until after they have become 
domestic law. Their true impact is only realized after litigation. It is no secret 
that the Senate customarily transacts business without a quorum present. There 
is no prohibition against the ratification of treaties by voice vote with only a 
few Senators on the floor. 

As an example, we remind the committee that on June 14, 1952, the Senate 
of the United States ratified 2 conventions and a treaty with only 2 Senators 
present. The Senator who was on the floor did not even vote, the sole affirma- 
tive vote being cast by the Senator presiding. Only a gentleman’s agreement 
prevents a repetition of this travesty today. Surely, our fundamental rights 
require a much stronger safeguard. 

Other witnesses before this committee have clearly indicated the threat to 
State and National sovereignty and to our rights as citizens in proposals ad- 
vanced by the United Nations such as the International Criminal Court, the 
genocide convention, the covenants on human rights, the convention on gather- 
ing and transmission of international news and right of correction, and, indeed, 
the theory of certain individuals that the Charter of the United Nations can be 
broadened by interpretation. While we are also concerned with these dangers 
as individual citizens, the medical profession is particularly disturbed by the 
activities of two of the international organizations in which the United States 
participates. 

Both the World Health Organization and the International Labor Organiza- 
tion are engaged in international operations affecting the practice of medicine. 
The International Labor Organization alone has produced 103 conventions to 
date, a large number of which if adopted, would drastically alter the practice of 
medicine and the physician-patient relationship as it exists in the United States 
today. Included are conventions governing maternity protection, workmen’s 
compensation, weekly rest, medical examination of young persons, sickness in- 
suranee, invalidity insurance, migration for employment, social security, and 
medical examination. 

It is not surprising, in view of the composition of the ILO, that its conven- 
tions are instruments of statism totally repugnant to the American philosophy 
of the relationship of the people to our Government. If given effect as internal 
law in this country, the principles embodied in these conventions would remake 
the social and economic structure of the United States. We stress that this 
would be accomplished not through our constitutional legislative processes but 
through the activities of a foreign body. 

The conventions adopted by the ILO are unique in another way. Under its 
constitution these conventions have the status of treaties and must be con- 
sidered for ratification as treaties by the member governments, including the 
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United States. Despite the fact that the content of these conventions is re- 
pugnant to American thinking, the United States is one of the very few nations 
of the world in which ratification alone will give effect to the provisions of the 
conventions as internal law. 

It is appropriate to remind the committee that the United States Government 
delegates to the International Labor Organization, who presumably follow 
instructions from the executive branch of the Government, have cast their votes 
in support of some of the most radical of these conventions. We have discussed 
earlier the manner in which one Senator ratified two conventions and a treaty 
in 1952. That same year both United States Government delegates to the 
International Labor Organization convention voted in favor of its maternity 
convention. One of the United States Government delegates who cast our vote 
in favor of this convention sat at that time, and sits today, in the United States 
Senate. Only a gentleman’s agreement prevents him from ratifying the con- 
vention on behalf of the Senate and bringing it into effect as internal law in the 
United States. 

The constitution of the World Health Organization provides that regula- 
tions passed by its assembly “shall come into force for all members after due 
notice has been given of their adoption by the Health Assembly except for such 
members as may notify the Director General of rejection or reservations within 
the period stated in the notice.” This international organization thus has the 
power to enact legislation binding as internal domestic United States law with- 
out the knowledge, much less the approval, of the Congress. 

We are concerned, therefore, that propositions which would never be approved 
by the American people if they were advanced as legislative proposals and sub- 
jected to full hearings may become law by the ratification of one of these numerous 
conventions by an ill-advised minority of the Senate. We believe that it is 
imperative that constitutional protection be restored. 

The American Medical Association is properly concerned over the degree 
to which the use of treaties has already invalidated State laws relating to the 
practice of medicine. We are concerned that treaties or Executive agreements 
may, in the future, even more seriously transfer the State regulation of medical 
practice into the hands of those who are unaware of the requirements or desires 
of the people of the several States. 

We invite the attention of the committee to the actual operation of paragraph 
2 of article I of the Treaty of Friendship, Commerce, and Navigation between 
the United States and Italy, signed at Rome on February 2, 1948. The follow- 
ing communication from the Italian Ambassador in connection with this treaty 
shows how the laws of several States, without the knowledge or consent of the 
people, were secretly altered by treaty : 

AMBASCIATA D'ITALIA 
Washington, D. C., October 29, 1952 
BUREAU OF EXAMINING BOARDS, 


State Department of Health, Lincoln, Nebr. 


Dear Sirs: Paragraph 2 of article I of the Treaty of Friendship, Commerce, 
and Navigation signed at Rome on February 2, 1948, between the United States 
and Italy, establishes that, in conformity with the applicable laws and regula- 
tions, the “nationals of either High Contracting Party, be permitted to exercise 
commercial, manufacturing, processing, financial, scientific, educational, religious, 
philanthropic and professional activities, except the practice of law.” 

This Embassy contacted some time ago the Department of State in order to 
have the American interpretation of the above-mentioned article in respect to 
the exercise of the medical professions in the United States on the part of Italian 
citizens. 

The Department answered as follows : 

“The treaty provisions would require the States, each according to its own 
procedure, to admit Italian nationals to the practice of medicine on terms as 
favorable as those on which each admits its own citizens or other nationals of 
the United States. Such treaty rights would be enforceable by Italian nationals 
in the State and Federal courts of justice. State laws or regulations forbidding 
aliens to practice medicine, or providing conditions more burdensome than for 
the State’s own citizens, would be inoperative with respect to Italian nationals. 
The examining and licensing authorities remain, however, the State’s own and 
nothing in the treaty would require recognition of degrees of Italian educational 
institutions or the rulings of Italian examining or licensing authorities.” 
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The Department added that it did not possess detailed information relating to 
the procedures adopted by the various States, and suggested that the Embassy 
address itself to the American Medical Association of Chicago. 

The association replied to the Embassy’s request informing that the best course 
to take was to apply to the medical examining and licensing boards of the various 
States. 

This Embassy will, therefore, be very grateful to you for kindly answering 
the following questions : 

(1) Aside from the question of the recognition of academic titles, are there 
in your State laws or regulations forbidding foreigners to practice medicine or 
dentistry? 

(2) If so, what steps have been taken to render inoperative such laws and 
regulations with respect to Italian nationals? 

(3) What procedure should an Italian citizen follow to obtain recognition in 
your State of the specific treaty rights which put him in the same position of a 
national of the United States in regard to the condition of citizenship, when 
applying for the exercise of medicine or dentistry ? 

This Embassy expresses in advance its best thanks for the courtesy of your 
reply. 

Very truly yours, 
ALBERTO TARCHIANI, Ambassador of Italy. 


it is plain to us that if the treaty power can invalidate the citizenship require- 
ments of State licensure, it can also invalidate State medical education and 
professional ability requirements. No less an authority than the dean of the 
Harvard Law School, an opponent of the amendment, confirmed this fact in a 
colloquy with Senator Bricker during the current hearings, as follows: 

“Senator Bricker. Now, a couple of years ago we had here for ratification a 
treaty with, I believe, Italy or Israel, to the effect that nationals of that country, 
whichever it was, could practice their profession in this country regardless of 
alienage. Now, many States have provisions under their constitutions requiring 
citizenship, so that a lawyer must take an oath as an officer of the court to prac- 
tice and he must practice under the limits imposed by that State, the limited 
rights of citizens of that State, and the Senate saw fit to recognize that in an 
exception to the ratification protecting the rights of the States in that treaty. 

“Now, if they had not done that, in your judgment, would the qualification of 
the State on this alienage, the limits, have been nullified by that? 

“Mr. GriswoLp. I would expect so, Senator, and for that reason it seems to 
me very appropriate that either the negotiating authority or the Senate in con- 
senting should make that qualification. 

“Senator Bricker. I think so, too; but the negotiating authority had not 
done it. 

“Mr. Grisworp. That is true. My guess is they had overlooked the particular 
application, what they were trying to do was to try to protect people who wanted 
to be barbers or—— 

“Senator Bricker. Lawyers. 

“Mr. GRISWOLD. Probably. And I think that perhaps they did not think of 
all of the applications. 

“Senator Bricker, Do you mean that the State Department in negotiating the 
treaty would not think of all of the applications? 

“Mr. Griswotp. Certainly not; no one ever foresees all of the applications or 
implications of a statue or a treaty that we adopt. 

“At any rate, I am with you that the matter of qualification for admission to 
the bar should be reserved to the State and I am glad that the Senate attached 
that reservation to the treaty. 

“Senator Bricker. Had they not, then the State provisions would have been 
nullified ? 

“Mr. Griswo.p. In my judgment, that is true. 

“Senator Bricker. One last question. If in that treaty there had been a state- 
ment to the effect that a graduate of a college of medicine or law in that foreign 
country, whatever it was, whatever country it might be, must be taken as a 
qualification in this country for admission to the bar or license to practice medi- 
cine, then it would have been the law of the country? 

“Dean GRISWOLD. Yes, if it adopts such provision. 


“Senator Bricker. If it adopts such provision; there is no distinction in prin- 
ciple? 
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“Mr. GRISWOLD. No, I think that is an appropriate matter for the exercise of 
the treatymaking power, and I feel that that power has always been wisely exer- 
cised by the President and the Senate.” 

Three times in recent years the house of delegates of the American Medical 
Association, the governing body of the organization, has unanimously voted to 
support the principle of a constitutional amendment of the type under con- 
sideration by your committee. Not only as citizens, but as physicians, we have 
become aware of the threat to our individual rights and fundamental beliefs 
which exists as a result of recent interpretations of the Constitution. We are 
convinced that an enlightened citizenry, able to express itself on legislative 
matters to its State and Federal representatives, will never permit the enact- 
ment of unwise laws and regulations tending to destroy the ability of the pro- 
fession to furnish the high quality of medical care which our people now enjoy. 
We are equally convinced that a serious threat to that standard of medical care 
now exists because of the ability of those who know little about the subject to 
wittingly or unwittingly bring about major changes in the teaching and practice 
of medicine through the secret process of treaties and Executive agreements. 
We urge the submission by the Congress to the people of a constitutional amend- 
ment designed to restore their constitutional right to have their domestic laws 
enacted by an open and public legislative process. 

Sincerely, 
GEorGE F. LULL, M. D., 
Secretary and General Manager. 


NATIONAL ASSOCIATION OF MANUFACTURERS, 
New York, N. Y., May 17, 1955. 
Hon. Estes KEFAUVER, 
Committee on the Judiciary, United States Senate, 
Senate Office Building, Washington 25, D.C. 


DEAR SENATOR KEFAUVER: Pursuant to the invitation of your committee, there 
is attached hereto a statement on behalf of the National Association of Manu- 
facturers regarding Senate Joint Resolution 1, now pending before the Senate 
Judiciary Committee. 

It is our understanding that this can be included as a part of the record of your 
committee’s hearings on this measure. Additional copies are being supplied to 
the other members of the Judiciary Committee. 

We appreciate very much your courtesy in this matter and trust you will find 
the views expressed herein helpful to your committee in its consideration of this 
very important matter. 

Sincerely, 
Hewry G. RITTER 3d, President. 


STATEMENT OF NATIONAL ASSOCIATION OF MANUFACTURERS PROPOSING A CONSTI- 
TUTIONAL AMENDMENT LIMITING THE EFFECT OF TREATIES 


This statement is directed to Senate Joint Resolution 1, proposing an amend- 
ment to the United States Constitution relating to the legal effect of certain 
treaties and other international agreements. It is filed on behalf of the National 
Association of Manufacturers, a voluntary nonprofit organization composed of 
approximately 20,000 members. 

This association has gone on record as being opposed to the formulation of 
international conventions which could have the effect of domestic legislation. 
Thus in a June 27, 1952, statement of policy adopted by the NAM board of direc- 
tors, it is declared : 

“It is recognized that there are many matters which can properly be the sub- 
ject of international conventions. They deal with the relationship of a national 
or his government to foreign citizens or their governments, such as for example 
aviation, patents and copyrights, shipping, the mails and cables. International 
conventions should be restricted wholly to subjects in the field of international 
relations and many of these could more properly be negotiated as bilateral 
agreements. 

“As a principle of universal application it must be said that it is manifestly 
improper and impossible for an international group to formulate conventions 
having the dignity and effect of domestic legislation and which affect the rela- 
tionship of an individual to his government and his political, social, and economic 
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environment, that are adaptable to the requirements of countries offering an 
infinite variety of political, social, and economic structures. 

“With particular reference to the United States, it must be stated that this 
process does violence to our constitutional system of enactment of law. It by- 
passes the House of Representatives by depriving it of its constitutional role 
in the enactment of domestic legislation. Furthermore, such Senate ratification 
may result in the enactment of laws binding on individual States without the 
knowledge or consent of the legislatures of those States and may result in nulli- 
fying State laws or even provisions of the Constitution of the United States. 
Through this process people are deprived of the opportunity to be heard and to 
participate in the formulation of legislation affecting domestic affairs and lose 
safeguards which flow out of public hearings at which under our constitutional 
system our citizens may give their representatives considering proposed legis- 
lation the benefit of their judgment and counsel. Such conventions are in prin- 
ciple opposed to the tenet of representative government, and the United States 
Government should not be a party to this procedure.” 

Accordingly, the association endorses the principle and the objectives sought to 
be accomplished by the resolution pending before this committee. 

At the outset, we wish to make it clear that the association is not in favor of 
any proposal which would remove the authority of the President or his advisers 
from entering into treaties or other international agreements dealing with ex- 
ternal international relations between this Nation and its nationals and other 
foreign nations and their nationals. Nor do we believe that Senate Joint Resolu- 
tion 1 is designed to accomplish such a purpose. If, however, there is any ques- 
tion that action by the 48 States might be required to implement treaties relat- 
ing to external international affairs, it is urged that Congress remove this possi- 
bility by appropriate language in the resolution. 

We are concerned, however, over the recent and expanding trend toward the 
adoption by various international organizations, in which the United States 
maintains membership, of so-called covenants and conventions which would have 
the force and effect of treaties upon ratification by the Senate. Many of these 
proposed covenants and conventions deal with matters which are domestic and 
even local in nature. Nevertheless, since upon ratification they have the force 
and effect of treaties, they would become a part of the “supreme law of the land.” 
As such, under our Constitution, all prior Federal law dealing with the same 
subject matter would be superseded, as would any conflicting State constitu- 
tions, statutes, and judicial decisions. 

As this committee knows, the Congress, when acting under one of its delegated 
powers, can preempt the field dealt with and thus completely foreclose the exer- 
cise of any State power. The same preemption can result from a treaty just 
as effectively as from an act of Congress. 

Not only can a ratified treaty, covenant, or convention serve to preempt State 
authority but the much discussed decision in Missouri v. Holland seems to tell 
us that they can also expand Federal power to cover areas not expressly dele- 
gated to the Congress. The opinion in that case strongly indicates that Congress 
can pass all laws necessary and proper to give effect to and implement treaties, 
even though in the absence of a treaty Congress would not have the constitutional 
power to act. 

We realize, of course, that sharp differences of opinion exist as to whether a 
treaty can override the Constitution. In any event, however, since doubt does 
exist in this regard, it seems appropriate for Congress, in unequivocal language, 
to remove any possible uncertainty that a treaty must be consistent with the Con- 
stitution. 

Even assuming that Secretary of State Dulles was in error in 1952 when he 
stated that “‘treaties can override the Constitution,” the hard fact remains that 
internal, domestic law of the United States can be made or changed through ex- 
ecution and ratification of a treaty, a covenant or a convention. Our system of 
government contemplates that within appropriate jurisdictional areas the inter- 
nal law of the United States shall be enacted by a Senate, and by the legislative 
bodies of the several States. We believe this should continue to be the way in 
which our domestic law is made. 

In light of the general principles outlined, we now turn to certain specific pro- 
posals by international bodies which we feel serve to illustrate and emphasize 
the extent to which attempts are being made to legislate domestically and further 
extend Federal jurisdiction. 
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One example is ILO Convention No. 94 dealing with “labor clauses in public 
contracts,” opposed by the United States employer delegation, which would seem 
to contemplate an international Walsh-Healey Act. However, many of the pro- 
visions of this convention go far beyond the contract stipulation provisions of our 
Federal statute. Thus, article 2 of this convention provides that contracts of 
“public authorities” (which could include Federal, State and local government 
contracting agencies) should include clauses “insuring to the workers concerned 
wages (including allowances), hours of work and other conditions of labor” 
which are not less favorable than those established for work of the same charac- 
ter in the trade or industry and in the district where the work is carried on, as 
have been established by collective-bargaining agreement in the industry, by 
arbitration award, or by national law or regulation. 

Thus, the convention, if adopted, would require public contracts to contain not 
only the most favorable clauses regarding wages, hours and other conditions of 
employment that a labor organization could obtain from practically any source, 
but another article of that same convention authorizes the “competent author 
ity’ to “take adequate measures to insure fair and reasonable conditions of 
health, safety, and welfare of the workers concerned.” This could open up a 
whole field of public welfare grants to workers, far beyond anything we have in 
this country. 

Another example is ILO convention No. 98, entitled “Application of the 
Principles of the Right To Organize and To Bargain Collectively.” This con- 
vention was opposed by the United States employer delegation on the ground 
that “it was a one-sided international document quite similar in principle to 
the Wagner Act in our own country and allowing full leeway in the interna- 
tional field to use of the closed shop in opposition to the rule under our own 
Taft-Hartley Act.” The employer delegation objected to the refusal of the 
ILO to protect employees in their “right to refrain” from concerted activities as 
provided in section 7 of the Labor-Management Relations Act. 

Furthermore, if this convention was adopted, it could be contended that its 
failure to impose any responsibilities upon labor organizations would have the 
effect of superseding, and thus nullifying part or perhaps all of the union unfair- 
labor practices embodied in section 8 (b) of the Taft-Hartley Act. If such a 
contention was upheld by the courts, existing statutory protections against 
labor union coercion of employees and against secondary boycotts, as well 
as the requirement that unions bargain in good faith, might be superseded or 
seriously restricted. 

It will be noted that none of the terms used in convention No. 98 are defined. 
Consequenty, it is practically impossible to foretell what meaning could or 
would be given to such phrases as “acts of antiunion discrimination,” “cause the 
dismissal of or otherwise prejudice a worker,” “adequate protection against acts 
of interference,” etc. This uncertainty could only lead to an untold amount of 
endless litigation in the courts. 

A final illustration is ILO convention No. 102, entitled “Objectives and Mini- 
mum Standards of Social Security.” Under this proposal, adopted by ILO in 
1952, the Government would provide all citizens, resident or not, and employed 
or not, with social security. This would embrace medical-care benefits, sick- 
ness benefits, unemployment allowances, old-age pensions, employment injuries 
benefits, family allowances, maternity benefits, invalidity benefits, and death 
benefits. 

This convention, supported by our two Government delegates to ILO, obviously 
goes far afield from matters generally considered as proper subjects for inter- 
national agreement. It embraces activities which rightfully rest within the 
domestic jurisdiction of the United States or the States thereof. 

In addition to the matters heretofore reviewed, there are also ILO conven- 
tions on such subjects as private employment agencies, vocational guidance and 
training, rest periods, annual holidays with pay, maternity protection, pension 
insurance, and the like. An examination of these and some of the other more 
than 100 ILO conventions clearly shows that this organization is embodying 
within proposed international agreements many subjects on which the Congress 
or the States alone should have authority to legislate. 

In summarizing some of the ILO conventions, it is not our purpose here to 
argue their individual merits or demerits as such. We cite them only to illus- 
trate the strictly domestic and internal nature of matters proposed by inter- 
national bodies, and which, in the case of the United States, are properly the 
province of the Congress enacting domestic legislation rather than the Senate 
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through the treaty process. Furthermore, as pointed out previously, because of 
the broad and ambiguous language used in these conventions, the many ques- 
tions as to possible conflict would obviously result in endless litigation. 

it is our understanding that conventions No. 94 and No. 102 were Sent to the 
Congress with the comment that they were not appropriate for ratification by 
the Senate since they dealt with matters properly under the jurisdiction of the 
States, as well as the Federal Government. Needless to say, we are pleased 
that such a position was taken on these conventions. Yet we realize that these 
or similar proposals may, at some future date, be sent to the Senate with a 
request for ratification. In other words, they continue as pending business, 
so to speak, and another Senate can make them effective by a vote of two- 
thirds of the Senators who are present and voting. Hence, in our view, a 
constitutional limitation is desirable to prevent the possibility of any such con- 
ventions being used as a device for future domestic lawmaking. By taking such 
action, we would be assured of having a government of law rather than one 
of men. 

The use of the treatymaking power as the basis for enactment of domestic 
legislation poses a real threat not only to the rights of the States but also to 
our legislative system in bypassing 435 of the elected representatives of the 
people who were chosen specifically to participate in our domestic lawmaking 
process. 

We do not, of course, pretend to know all of the implications of the issues 
raised nor the solution to the many problems which have been posed as a result 
of the extensive hearings already held on the present and similar legislative pro- 
posals. It seems to be generally agreed that the public debate engendered by 
reason of this and comparable proposals has served a real purpose in informing 
American citizens of the virtually unlimited scope of the treatymaking power. 
In our belief, the congressional deliberations on this matter accomplish not only 
that, but more importantly furnish ample evidence that the treatymaking power 
is, as stated by Secretary of State Dulles, “an extraordinary power liable to 
abuse” and thus in our view should be limited to its traditional role. 

As stated earlier, the treatymaking power presently acknowledges few, if any, 
limitations. All that is necessary to its exercise is the negotiation of a treaty 
with one or more nations and its ratification by two-thirds of the Senators pres- 
ent at the time it is voted on. And it is understood that treaties have been rati- 
fied when only a few Senators were present. When ratified, a treaty becomes 
the supreme law of the land. 

As evidence that the treatymaking power is being urged as a vehicle for enact- 
ment of domestic legislation, your attention is invited to the following statement 
contained in part 10 of the 1949 Report of the President’s Committee on Civil 
Rights: 

“In its decision in Missouri v. Holland in 1920, the Supreme Court ruled that 
Congress may enact statues to carry out treaty obligations, even where, in the 
absence of a treaty, it has no other power to pass such a statute. This doctrine 
has an obvious importance as a possible basis for civil rights legislation.” 

The mounting attempts to use the treatymaking power as a means for enacting 
domestic legislation, thereby preempting the States, or nullifying their laws, and 
disenfranchising the House of Representatives, is an improper extension of 

Federal power and should be prevented. Moreover, it should be made clear that 
a treaty must be consistent with the Constitution. We therefore urge early and 
favorable consideration of the principle embodied in Senate Joint Resolution 1. 
















































CHAMBER OF COMMERCE OF THE UNITED STATES, 
Washington 6, D. C., May 18, 1955. 
Senator Estes KEFAUVER, 
Chairman, Senate Judiciary Subcommittee, 
Washington, 25, D.C. 
Deak SENATOR KEFAUVER: The Chamber of Commerce of the United States 
submits the attached views with reference to the so-called Bricker amendment. 
{ would appreciate it if you would make this a part of the record of your 
hearings. 
Cordially yours, 
CLARENCE R. MILEs. 
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STATEMENT OF THE CHAMBER OF COMMERCE OF THE UNITED STATES ON THE So- 
CALLED BRICKER AMENDMENT 


The national chamber is deeply concerned over two threats to our national 
well-being and security. that have been brought into focus by the discussion over 
Senate Joint Resolution 1. As our country moves forward in its course of free 
world cooperation and leadership, our domestic institutions need to be safe- 
guarded against the possible misuse of the treaty process to bring about changes 
here at home in matters of concern only to ourselves. Nor should constitutional 
ambiguities as to the limits of treaties and other international agreements be 
permitted to continue. 

At the same time we warn against the second threat of going so far in amend- 
ing the Constitution that we weaken our ability to act quickly and effectively as 
one Nation in world affairs. Upon this ability may depend not only our security 
but our survival asa Nation. 

Opposing witnesses appearing before this subcommittee have stressed one or 
the other of these dangers. We believe that both are real and that both must 
be guarded against. 

In our testimony before this subcommittee 2 years ago, we described at length 
the efforts being made through the International Labor Organization and else- 
where to use treaties as a vehicle for bringing about radical domestic changes. 
These efforts have not succeeded but we can expect them to continue. Nor can 
we ignore the danger that the misuse of the treaty process, under our present 
system, might occur unintentionally through the adoption of treaties which later 
have domestic effects not foreseen by the Senate when it consented to them. 

These efforts have aroused special apprehension because they affect many fields 
which in the United States are not even the concern of the Federal Govern- 
ment but which reside within the jurisdiction of the States. Included among 
these important subjects are police regulations, most criminal jurisdiction and 
prosecution, rights of property and inheritance, some forms of taxation, domestic 
relations, protection of the right to work and many others. To safeguard these 
rights of the States, without leaving our Federal Government impotent to deal 
with problems of legitimate international concern, is one of the most pressing 
needs in this field. 

The national chamber has supported our participation in the United Nations 
since it was founded. We believe that it is in our national interest to continue 
to participate in it alongside other and divergent nations. The case for inter- 
national cooperation can be strengthened if we decrease the chances that it may 
produce harmful effects. 

To meet the first danger, therefore, without falling victim to the second, we 
support a constitutional amendment with two main provisions. 

First, all doubts should be removed concerning the supremacy of the Constitu- 
tion over treaties and other international agreements. The division of informed 
legal opinion over whether international agreements are subject to constitutional 
limitations has made it important that this issue be settled once and for all. This 
can and should be done within the framework of the Constitution. 

Second, we believe that no provision of a treaty or other international agree- 
ment should have the effect of altering or abridging rights protected by Federal 
law or the laws or constitutions of any States, without appropriate enabling 
legislation. 

We have studied the possible disadvantage of requiring enabling legislation in 
order to give international agreements effect as internal law as this provision 
is stated in section 2 of the present draft of Senate Joint Resolution 1. We offer 
for consideration by your subcommittee a method of requiring enabling legisla- 
tion only where needed which we believe will reduce these disadvantages with- 
out sacrificing the safeguards provided by it. 

We suggest that international agreements be effective as internal law unless 
and until they are judicially determined to be in conflict with Federal laws or 
the laws or constitutions of the States; that provisions of such agreements be 
severable, and that when a provision is found to be in conflict in a particular 
State, it may remain in effect in others. Clearly, in all cases where agreements, 
or individual provisions of agreements, otherwise constitutional, do not impair 
rights and privileges of our citizens under acts of Congress or the constitutions 
or laws of the several States, there can be no valid objection against their going 
into immediate effect. 

The advantages of this method might well be great. The legal uncertainty sur- 
rounding the term “internal law” has given rise to many apprehensions concern- 
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ing the possible effects of this provision of Senate Joint Resolution 1. Doubts 
concerning the validity of our reciprocal trade agreements would be removed. 
So would those raised with regard to the power of the President to enter into 
executive agreements under his constitutional powers and as to the admissibility 
of treaties and executive agreements as legal evidence in the courts. 

The extra workload imposed upon the Congress would be substantially re- 
duced, thus expediting action on any necessary enabling legislation. Rights 
assured to foreign nationals in our treaties of friendship, commerce, and navi- 
gation would be directly effective wherever conflicting laws did not exist. 

In addition to these two main provisions we favor also requiring a rollcall 
vote when the Senate gives its consent to a treaty. While this can and should 
be done now through a change in the Senate rules, assuring the permanence 
of this added quaranty by including it in the constitutional amendment seems 
desirable as well. 

A constitutional amendment so designed should reduce the chances of the 
misuse of treaty law without lending substance to the fears that it will obstruct 
the effectiveness of our foreign policies or interfere with the historical method 
of negotiating or, in most cases, implementing treaties. 

These fears arose primarily out of two proposed provisions, neither of which 
do we support and one of which had already been dropped from the present draft 
of Senate Joint Resolution 1. 

The original suggestion to give Congress the express power to regulate execu- 
tive agreements justly gave rise to many of the apprehensions over the effect 
of a constitutional amendment. Our members have always firmly opposed en- 
croachments by the Executive on the Congress. Through the power of the purse, 
the need for legislation, the right of the Senate to confirm Presidential appoint- 
ments, and through its function of expressing public opinion the Congress can 
and does already play a full and vital role in our foreign affairs. But that 
power is beneficial only in balance with the power of the President, as Com- 
mander in Chief and the head of the executive branch, to move quickly and 
decisively in moments of crisis and to run the day-to-day affairs of our inter- 
national relations with the necessary flexibility. 

Second, we question the wisdom of that part of section 2 which would limit 
legislation to carry out international commitments to those fields specifically 
delegated to the Federal Government in domestic matters. 

Exclusive jurisdiction over treatymaking is lodged in the Federal Govern- 
ment, as an essential element of the division of powers incorporated in our 
Constitution. We are and must remain one sovereign nation in our dealings 
with other countries. We have and must continue to have 48 sovereign bodies 
within our country dealing with the wide variety of problems, as specified above, 
which are more effectively handled on a State than on a National basis. But 
the framers of our Constitution realized that there is a legitimate field in which 
matters left to the States domestically become of national concern when we deal 
with other nations. 

We cite as one example our treaties of friendship, commerce and navigation 
which play so important a role in the expansion of American trade and invest- 
ment abroad. In order for our citizens to receive equitable treatment in foreign 
countries our National Government must be able to extend similar treatment 
to foreign nationals here. Yet, the subjects covered by such treaties include a 
host falling otherwise under the jurisdiction of the States—the right to hold 
and inherit property, to be free from discriminatory legislation, and so on. 

But the importance of this distinction is not limited, of course, to commercial 
matters. The same principle is involved in such political questions as the inter- 
national control of atomic energy. The national chamber has supported this as 
a goal since 1947. The authority of our Federal Government should extend to 
the measures necessary to remove the threat of atomic warfare. 

While it has been argued that the Federal Government could have authority 
in these cases by stretching the other powers delegated by the States to the 
Federal Government we have no sympathy with such a procedure and indeed 
believe that these powers have already been expanded too far. Unless the dis- 
tinction between the treaty power and the enumerated powers is maintained we 
run risks of either crippling powers essential to us internationally or making the 
Federal power omnipotent domestically. 

The Federal Government should, therefore, have primary jurisdiction when it 
cares to exercise it in fields of legitimate concern to our international relations. 
The true test and safeguard against the misuse of this power lies in the stop, 
look, and listen provisions provided through enabling legislation and in the right 
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to challenge such action in the courts as not a legitimate exercise of the treaty 
power. This latter right would, of course, be strengthened by spelling out that 
no treaty or international agreement can supersede the Constitution, a provision 
which we assume will also be interpreted to mean that it must be a legitimate use 
of the treaty or other constitutional powers. 

As the result of a thorough consideration of this problem by the members and 
committees of the national chamber, the results of which are outlined above, the 
delegates to our 43d annual meeting on May 4, 1955, unanimously adopted the 
following declaration of policy on treaties and domestic Law: 

“The national chamber is resolute in its belief that no provision of a treaty or 
of an international agreement should abridge the rights protected by our Federal 
or State constitutions or by our Federal or State laws. Any proposal for a 
constitutional amendment should not hamper the treatymaking or implementing 
process except insofar as the amendment prohibits particular provisions of a 
treaty or agreement from modifying or repealing constitutional rights or rights 
protected by domestic law. The Chamber of Commerce of the United States 
favors the adoption of a constitutional amendment providing in substance that: 

“1. No provision of a treaty or of an international agreement, either bilateral 
or multilateral, that alters or abridges the Constitution of the United States shall 
become effective unless such alteration or change is embodied in a constitutional 
amendment adopted and ratified in the manner provided in the Constitution for 
its amendment, 

“2. No provision of a treaty or an international agreement shall have the effect 
of altering or abridging rights protected by the laws of the United States or 
the constitution or laws of the several States unless and then only to the extent 
that Congress or the several States shall so provide. 

“Approval of treaties and international agreements, requiring the Senate's 
consent, should be recorded by a rolleall vote.” 

The national chamber urges consideration of a constitutional amendment along 
the lines of our policy statement as outlined above. 





CONFERENCE OF AMERICAN SMALL BUSINESS ORGANIZATIONS, 
CuHIcaGo, ILL., May 12, 1955. 
Hon. Estes KEFAUVER, 
Chairman of the Subcommittee, Committee on the Judiciary, 
United State Senate, Washington, D.C. 

DEAR SENATOR KEFAUVER: Pursuant to leave, the following statement is filed 
concerning the Bricker amendment and related proposals. 

Our support of a constitutional amendment in this field is not confined to the 
specific language of Senate Joint Resolution 1, but extends to the broad general 
principles of legislative scrutiny and judicial review of foreign commitments, 
however these principles are phrased and however the commitments are arrived 
at. 

The Conference of American Small Business Organizations is composed of 
individual members from many industries; of boards of trade, chambers of com- 
merce, small-business men’s associations and local and national associations, 
which represent a wide cross section of our grassroots economic life. 

We of the grassroots economy are deeply concerned with the need for a con- 
stitutional amendment which will provide that a treaty or other international 
agreement with any foreign power or combination of powers, which in any way 
conflicts or is alleged to conflict with any clause of the Constitution of the United 
States—including specifically an impact upon the political, economic, and civil 
liberties of the American people as guaranteed under the Bill of Rights—shall 
be subject to judicial review and constitutional priority. 

We of the grassroots of American life feel the pain of the 140,000 casualties 
of the Korean war. We are bowed beneath the burden of taxes made heavier 
because of the $18 billion or more that that little war cost, plus the added bil- 
lions needed annually to restrain the advance of the Bamboo Curtain and keep 
communism in check. 

We pause to commend the administration for its various firm stands thus far, 
and do not deny the necessity of some provision for the cooperative defense of 
free people in the Far East, as essential to our own security. 

But we do say that commitments, express or implied, made at Yalta and else- 
where—free for all practical effects of either legislative scrutiny or judicial re- 
view—aided communism to make tremendous gains; and that such scrutiny and 
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such review would have been a salutary check both to the commitments and to 

/ communism. Not only is world peace jeopardized by these commitments, but 
we, ~~ people, bear a greater burden, taxwise and otherwise, because of these 

ynmitments. The peace and tranquility we hoped for are replaced with frus- 
tration, fear, and tension. 

rhe membership of this conference, represented in its national session held 
in 1953. in Washington, D. C., went on record by unanimous vote to urge passage 
of the Bricker amendment. 

We are obviously not alone in this feeling, since the weight of legal opinion 
represented by the American Bar Association, and of popular opinion illustrated 
on Congressman Jackson’s poll (74 percent for, 21 percent against, balance un- 
decided), all supports the principles of the Bricker amendment. 

Without attempting to try the finer legal points involved here, we can certainly 
allude to conspicuous items that enter into this wide consciousness of need. 

rhe disturbing—but confirming—fact subsequently learned from Yalta is that 

iggressive President of the United States wields almost unlimited power to 
ike and enter into commitments and understandings abroad completely free of 
Constitutional provision for effective parliamentary scrutiny or judicial review. 

Thomas Jefferson in 1801 stated in his Parliamentary Practice: “By the gen- 
eral power to make treaties, the Constitution must have intended to comprehend 
only those objects which are usually regulated by treaties. /t must have meant 
to ercept out all those rights reserved to the States; for surely the President and 
the Senate cannot do by treaty what the whole ¢ Jovernment is interdicted from 
doing in any way.” [Emphasis supplied.] 

Hamilton is quoted in Hamilton’s Works, Vol. 4, p. 342: “A treaty cannot be 


































made which alters the Constitution of the country or which infringes on express 
exceptions to the power of the Constitution of the United States.” 

the case of Missouri v. Holland, the foregoing concept that the Federal 
powers cannot be enlarged under the treatymaking power, which prevailed since 
the beginning, was repudiated by the Supreme Court. Mr. Justice Holmes in the 
uajority opinion held that a treaty can give to Congress powers that Congress 
did | not have before. 

waiter Mr. Chief Justice Charles Evans Hughes, speaking before the American 
Society of International Law, said he would “not care to voice an opinion as tq 
the implied limitation on treatymaking power ; the Supreme Court has expressed 
a doubt whether there could be any such”; there is in the Constitution “no such 
limitation.” 

In 1952 Mr. John Foster Dulles called attention to the omnipotence of treaties : 

‘Treaties make international law and also they make domestic law. Under 
our Constitution treaties become the supreme law of the land. 

“They are indeed more supreme than ordinary laws, for congressional laws are 
invalid if they do not conform to the Constitution. Treaties, for example, can 
luke powers away from the Congress and give them to the Federal Government 
or fo some international body.’ 

This means treaties can cut across the civil, economic, and political rights set 
forth in our Constitution and particularly in our Bill of Rights. 

We can become a people ruled not by ourselves as declared in the Declaration 
of Independence or set forth in the Constitution, its Preamble and its Bill of 
Rights, but by powers, supreme in jurisdiction, foreign to our Nation and alien to 
our prescribed and desired way of life. 

it should not be conceived in the mind of any loyal person that the inalienable 
rights of the people of this Nation should be subordinated by treaty or agree- 
nents to any alien power, alliance or influences, good or bad. 

The constitution of a government of the people, by the people, and for the 
people must remain the supreme law of the land, “lest,” as Lincoln said, “we 
perish from the face of the earth.” 

Parenthetically, is this what the internationalists in the Government and else- 
Where really want? One is frequently compelled to think so. This is not the is- 
Sue of “Balkanization” about which they complain. This is sheer and simple 
survival of a nation as such. If they do not want this Nation to survive, they 
could adopt no more effective course than their present indiscriminate opposition 
to the Bricker principle in every form. ) 

The people of this Nation should not be bereft of the protection of the courts. 
Clearly they do not now have this protection on the terms of Hamilton and 


Jefferson. We allude briefly to various objections reported to the Bricker 
principles. 
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Mr. Dulles, according to a reported statement since becoming Secretary of 
State, said we do not need such an amendment because we have an administra- 
tion which will not abuse this power. 

The administration, says it has consulted with Members of Congress more 
than any previous administration, thus no amendment is needed. 

Secretary Dulles speaks of “the unwisdom of adopting constitutional amend- 
ments which weaken the capacity of the United States to act with unity and 
certainty in dealing with other nations.” If anything has contributed to dis- 
unity and uncertainty in our dealings with other nations, it has been the absence 
of such a provision. 

The fiasco of Yalta aroused the American people to their present, and possible 
future, plight in the absence of such a clearcut provision. 

The integrity of Mr. Eisenhower is not at issue, and any attempt to make it 
so merely avoids the issue. If there is any issue it would be the question of 
whether through his aides he is committed to a policy of amending the Con- 
stitution by treaty. 

The Bricker amendment came within one vote of the necessary two-thirds 
vote for adoption in a prior session of Congress. 

The people of America are becoming more aware of the implications of the 
announcement by Mr. John P. Humphrey, Director of the Commission on Human 
Rights of U. N., on supernational Supervision. This new doctrine means, “that 
once a matter has become, in one way or another, the subject of regulation by 
the United Nations, be it by resolution of the General Assembly or by conven- 
tion between member states at the instance of the United Nations, that subject 
ceases to be a matter of being ‘essentially within the domestic jurisdiction of the 
member states’.” As a matter of fact, such a position represents the official view 
of the United Nations, as well as of the member states that have voted in favor of 
the “Universal Declaration of Human Rights’ (Moses Moskowitz, American 
Bar Association Journal, April 1949). 

Is it unwise to prevent the yielding of those rights which are “essentially 
within the domestic jurisdiction” of our Nation to any international authority 
whatever, but particularly to an international government in which we have 
only one vote? Is it unwise to prevent the formation of any other alliance 
which abridges domestic constitutional jurisdiction? 

Have the citizens of this Nation expressed a willingness to permit any such 
departure from the principle of government set forth in the Declaration of 
Independence which avers that “to secure these inalienable rights, governments 
are instituted among men, deriving their just powers from the consent of the 
governed” ? 

Can the present administration commit future administrations to the same 
degree of integrity recited by Mr. Dulles—or to a policy of cooperation with 
legislators as recited by the administration? 

We think not. 

We contend that an amendment requiring parliamentary scrutiny and judicial 
review will in no way hamper the powers of the President and the Department 
of State to negotiate treaties or international agreements, within their tradi- 
tional limits, or negotiate armistice, nor impose adverse restrictions on actions 
pertinent to the President’s responsibilities as Chief Executive and/or Com- 
mander in Chief of the Armed Forces. 

Finally: In the face of an entirely new set of world conditions requiring closer 
cooperation with other nations of similar interest in world peace, and in the 
face of a union of nations whose membership included both those of similar 
philosophy to ours and those whose philosophy wholly differs from ours, and in 
which we are a member: and because these conditions and alliances necessarily 
require that treaties and agreements shal be entered into by our country, in 
the midst of which the domestic tranquillity and security of our republic form 
of government is most precious to our people. 

We do therefore urge that differences of language and nuances, advanced by 
the administration and others, be ironed out and the Bricker amendment in some 
acceptable form be adopted by Congress in this session. 

Respectfully submitted. 


Haroutp H. Moss, Chairman. 
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STATEMENT OF DONALD R. RICHBERG OF DAviEs, RICHBERG, TYDINGS, BEBEE & 
LANDA, WASHINGTON, D. C., ON THE BricKER AMENDMENT AND THE TREATY 
POWER 


The purpose of the Bricker constitutional amendment is simply to prevent the 
President alone, or with the approval of two-thirds of the Senators voting, 
from making a law which will violate the Constitution or override State laws 
enacted within the reserved powers of the States under the Constitution. Bither 
of these evils may be accomplished under present rulings of the Supreme Court 
by (1) the President making an executive agreement with one or more nations, 
or (2) the President making a treaty which is then approved by a vote of two- 
thirds of the Senators voting upon ratification. 

The opponents of the Bricker amendment take 1 of 2 apparently inconsistent 
positions. The more persuasive and subtle opposition asserts that the treaty 
power cannot be exercised, either by the President alone or with Senate approval, 
in violation of the Constitution. The franker opposition asserts that, through 
the exercise of the treaty power, constitutional limitations upon the lawmaking 
powers of the Federal Government can be overridden. 

The contention that the Constitution cannot be violated by an exercise of the 
treaty power can be answered, first, by the simple statement that it has been re- 
peatedly violated. Second, those claiming that the Constitution cannot be violated 
are themselves supporting further violations on the ground more frankly stated 
by the outspoken revolutionaries, which is the claim that the Constitution au- 
thorizes its own violation through exercises of the treaty power. Thus the argu- 
ments of all opponents of the Bricker amendment can be dealt with in an answer 
to one question: Is the Constitution the supreme law of the United States? 

Article VI, paragraph 2 of the Constitution provides: “This Constitution, 
and the Laws of the United States which shall be made in Pursuance thereof ; 
and all Treaties made, or which shall be made, under the Authority of the 
United States, shall be the supreme Law of the Land...” It may appear on 
first reading that the Constitution and “all Treaties made” are equally “the su- 
preme Law of the Land.” Hence the question would arise, if there is a conflict 
between the Constitution and a treaty, which is the supreme law? 

The framers of the Constitution were wise men who used language with great 
care. Therefore, we must note the importance of two qualifications in the fore- 
going quotation. The first qualification prevents any conflict between the Con- 
stitution and laws enacted by Congress which might violate the Constitution. 
It is only laws ‘“‘which shall be made in pursuance” of the Constitution which 
become a part of the supreme law. The second qualification is that only treaties 
which are made ‘under the authority of the United States” become a part of the 
supreme law. Obviously no treaty can be made “under the authority of the 
United States” except by officers of the Government of the United States who 
act under authority specifically conferred upon them by the Constitution. It is 
a truism of constitutional law that the Federal Government is not a Government 
of unlimited powers, but only a government authorized to exercise powers spe- 
cifically granted to the officers of the Federal Government by the Constitution. 

The Constitution provides in the first sentence of article I, section 1: “All legis- 
lative powers herein granted shall be vested in a Congress of the United States, 
which shall consist of a Senate and House of Representatives.” It is thus ap- 
parent that all the lawmaking powers granted by the Constitution are primarily 
vested in the Congress. Nevertheless, in article II, paragraph 2, vesting the 
executive power in the President, it is provided that “He shall have power, by 
and with the advice and consent of the Senate, to make treaties, provided two 
thirds of the Senators present concur * * *” Since treaties made under this 
authority become a part of “the supreme law of the land,” it must follow that 
this segment of the power of lawmaking has been entrusted to the President in 
conjunction with the Senate. 

This grant of a part of the lawmaking power is not, however, wholly incon- 
sistent with the vesting of “all legislative powers” in the Congress, because nor- 


mally the provisions of a treaty cannot be enforced without the active aid of laws 
enacted by the entire Congress. The Congress alone has the power to raise 
revenues and to make appropriations and to give powers to executive officials 
which are necessary to implement, that is, to make practically enforceable, any 
treaty. Indeed, it has been heretofore recognized that the Congress could either 
directly or indirectly nullify any treaty obligation.’ 





1 Whitney v. Robertson (124 U. S. 190 (1888)); see Botiller v. Dominguez (130 U. S. 
238, 246 (1889) ). 
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On the other hand, it would be normally expected that the Congress would 
support the fulfillment of a treaty so that foreign nations and individuals 
affected could rely upon it and the good faith of our Government would be main- 
tained. Nevertheless, it is well recognized in international relations that the 
supreme legislative authority of a nation may abrogate or repudiate commit- 
ments made by executives. 

It would seem, therefore, that the Congress, exercising its legislative power, 
could prevent any misuse of the treatymaking power, either by the President 
alone or by the President with the approval of two-thirds of the Senators 
voting. However, the enforcement of many treaty obligations does not depend 
upon any specific lawmaking by the Congress. From the early days of the 
Republic down to the present, questions regarding the enforcement of treaty 
provisions have been presented to the courts and, simply through the approval 
of the courts, treaties have been made effective. In other words, a treaty may 
be self-executing. It may not require the enactment of any law by Congress 
to provide for its enforcement. For example, in 1796, the Supreme Court nulli- 
fied a Virginia statute confiscating certain British claims because the statute 
was in conflict with the provisions of the Treaty of Paris.’ 

The doctrine that State laws must give way to the supreme law of a treaty 
was clearly sound so long as a treaty dealt with rights of aliens or rights of 
our citizens which were necessarily involved in international relations, and were 
beyond the proper or possible regulation by the government of a single State. 
State laws could be constitutionally overriden if there was in a treaty no 
attempted exercise by the Federal Government of powers prohibited by the 
Constitution, or of powers not delegated to the Federal Government, but by the 
Constitution reserved to the States. In an early case the Supreme Court held 
that the courts had no right to annul or disregard any of the provisions of a 
treaty “unless they violate the Constitution of the United States.”* In a later 
case * of outstanding authority the Supreme Court laid down certain limitations 
upon the treaty power which, if they had been maintained, might have made the 
Bricker amendment unnecessary. In this case the Court held: 

“The treaty power, as expressed in the Constitution, is in terms unlimited 
except by those restraints which are found in that instrument against the action 
of Government or of its departments, and those arising from the nature of 
the Government itself and of that of the States. It would not be contended 
that it extends so far as to authorize what the Constitution forbids, or a change 
in the character of the Government or in that of one of the States, or a cession of 
any portion of the territory of the latter, without its consent.” ° 

Unhappily, in the year 1920 the Supreme Court apparently sanctioned almost 
unlimited exercises of the treaty power, in the famous opinion of Mr. Justice 
Holmes in Missouri v. Holland. Prior to this case the Federal Migratory Bird 
Act had been held unconstitutional by a Federal court on the ground that Con- 
gress had no constitutional power to enact the law because it invaded the re- 
served powers of the States. Thereafter, the President made a treaty with 
Great Britain to protect migratory birdlife and the treaty was ratified by the 
Senate. Then the Congress passed a new act and this was held constitutional as 
a law necessary for the enforcement of a valid treaty." 

There were several grounds for sustaining the act and the treaty: Migratory 
birds were not the subject of any property rights within a State, and a treaty 
concerning a subject of common interest to Canada and the entire United States, 
and a Federal enforcement law, were the only adequate means of protecting 
this wildlife. It was, therefore, most unfortunate that Mr. Justice Holmes, 
in writing the opinion of the Court, dealt more broadly with the question of 
the treaty power than was necessary. It is regrettable that he included certain 
dicta in his opinion which have been utilized to strengthen the arguments of 
those who have been seeking to extend the powers of the Federal Government at 
the cost of eliminating essential powers of self-government which the Constitu- 
tion expressly reserved to the States. 





2 Ware vy. Hylton (3 Dall. 199 (U. S. 1796) ). 

3 Doe v. Braden (16 How. 635. 657 (U. S. 1854)). 

* Geoffrou v. Riggs (133 U. S. 258 (1890)). 

51d. at 267. 

6252 U. S. 416 (1920). 

7It is an extraordinary, but little known, fact that Justice Holmes was one of those 
wildlife enthusiasts who joined in devising the plan of increasing the power of Congress 
by making a treaty. This is the “boot strap method” of lifting oneself to new power 
which is so strongly approved in the Holmes opinion. 
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For example, the opinion stated: “No doubt the great body of private relations 
usually falls within the control of the State, but a treaty may override this 
power.” * This broad assertion has since become the basis for the repeated and 
unwarranted contention that any previous State authority exercised over private 
relations can be overridden any time the National Government undertakes to 
make a conflicting treaty with some other nation. 

Probably an even worse disservice to the maintenance of our constitutional 
form of government was rendered in another statement in the opinion, although 
the language was not decisive, but expressed only a tentative suggestion. That 
statement was: “It is open to question whether the authority of the United States 
means more than the formal acts prescribed to make the convention.” *® One can- 
not believe that as great a jurist as Justice Holmes would, on careful considera- 
tion, have thus nullified and made meaningless the most important constitutional 
limitation of the treaty power. A treaty is only the supreme law of the land, 
according to the Constitution, when it is made “under the authority of the United 
States.” How could a treaty possibly be made “under the authority of the United 
States” if the President and the Senate had not been authorized, but had in fact 
been prohibited by the Constitution, from doing “the formal acts prescribed to 
make the convention” ? 

As a matter of fact, there was such inherent weakness in this dictum of Justice 
Holmes that when, years thereafter, the Supreme Court undertook to sustain the 
President in extraordinary exercises of the treaty power, the Court found it 
necessary to justify the Presidential power as one not arising out of any power 
granted by the Constitution! It is this extraordinary doctrine of an “inherent” 
executive power uncontrolled by constitutional limitations, which has given rise 
to an imperative need for an amendment to the Constitution. An amendment has 
become essential in order to prevent the destruction of our constitutional form 
of government by officers of Government whose sole authority to represent the 
people of the United States arises out of the Constitution. 

In United States yv. Curtiss-Wright Export Corporation,” the opinion of the 
court written by Mr. Justice Sutherland, lays down the indefensible doctrine 
that: 

“* * * the investment of the Federal Government with the powers of external 
sovereignty did not depend upon the affirmative grants of the Constitution. The 
powers to declare and wage war, to conclude peace, to make treaties, to maintain 
diplomatic relations with other sovereignties, if they had never been mentioned 
in the Constitution, would have vested in the Federal Government as necessary 
concomitants of nationality.” 

In order thus to get rid of the Constitution as a limitation upon the power of 
the President in dealing with other nations, and in making laws for the United 
States with or without the consent of the Senate, the learned Justice completely 
misstated history. He declared that the constituent states, which first formed 
a Union in the Articles of Confederation, were not “sovereigns,” that “they did 
not possess the peculiar features of sovereignty—they could not make war, nor 
peace, nor alliances, nor treaties.” As a result of this amazing misreading of 
history, the opinion of the justice arrived at the conclusion that these non- 
sovereign States could not and did not delegate sovereignty to the United States. 
He held that when “* * * the external sovereignty of Great Britain in respect 
of the colonies ceased, it immediately passed to the Union.” 

Now the simple fact is that in the Declaration of Independence the colonies 
declared themselves to be “free and independent states” and declared “they 
have full power to levy war, conclude peace, contract alliances, establish com- 
merce and to do all other acts and things which independent states may of right 
do.” Somehow it appeals to me that the judgment of the colonies that they were 
free and independent states with full powers of sovereignty should be respected 
by the Supreme Court of the United States, and that the Declaration of Inde- 
pendence is a more authoritative document than the opinion of Mr. Justice 
Sutherland.“ Furthermore, in the Articles of Confederation it was recited, 
“Each state retains its sovereignty, freedom and independence, and every power, 
jurisdiction and right which is not by this confederation expressly delegated to 
the United States, in Congress assembled.” 





8 Missouri v. Holland (252 U. S. 416, 434 (1920)). 

®Tdem, at 433. 

0 209 U. S. 304 (1936). 

1 See Felix Morley on Sovereignty in The Power in the People (1949) and Treaty Law 
and the Constitution (1953). 
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Furthermore, it was provided in the Articles of Confederation that “no State 
without the consent of the United States in Congress assembled shall send any 
embassy to or receive any embassy from or enter into any conference, agree- 
ment, alliance or treaty with any king, prince or state.’”” It was also pro- 
vided that “no two or more States shall enter into any treaty, confederation or 
alliance whatever between them, without the consent of the United States in 
Congress assembled, specifying accurately the purposes for which the same is 
to be entered into, and how long it shall continue.” 

It was also provided in the Articles of Confederation that the United States 
should not enter into any treaties or alliances “unless nine states assent to the 
same.” 

There can be no question in the mind of anyone who reads the Articles of 
Confederation that, up to the time of the adoption of the Constitution, the 
Thirteen Original States were asserting and insisting upon their individual 
sovereignties and that each possessed “the peculiar features of sovereignty,” 
including the powers of making war or peace or alliances or treaties, and that, 
in the Articles of Confederation, they created a Union to which they delegated. 
with various reservations, some of their sovereign powers, certainly including 
their powers of external sovereignty. If these powers had not been delegated 
in the Constitution to the United States, specifically, they would have remained 
reserved powers of the States. The entire argument in the Supreme Court 
opinion on which the theory of “inherent powers” of external sovereignty is 
based, is founded on a misstatement of historic facts for which it is difficult to 
find any excuse, 

On the shaky foundation of the opinions in Missouri v. Holland and United 
States v. Curtiss-Wright Export Corporation, the Supreme Court has further 
expanded the unrestrained lawmaking powers of the executive branch of our 
Government. For example, in United States v. Pink *® (a case with a curiously 
ironical title) the Court held that: “A treaty is a ‘law of the land’ under 
the supremacy clause (art. VI, par. 2) of the Constitution. Such international 
compacts and agreements as the Litvinov assignment have a similar dignity.” ™ 
So the Court held that “* * * the Federal Government is not barred by the fifth 
amendment from securing for itself and our nationals priority against such 
creditors.” ” Thus the Court held that the protections of the fifth amendment 
could be set aside by action of the Federal Government which, in this case, 
meant action by the President alone because the Court held: ‘The powers of 
the President in the conduct of foreign relations included the power, without 
consent of the Senate, to determine the public policy of the United States with 
respect to the Russian nationalization decrees.” * 

The advocates of various forms of world government, including the adoption 
of such international laws as are constantly proposed through the United 
Nations (such as the Human Rights Covenant and the Genocide Convention ) 
find great comfort and support in the use of the treaty power as expanded in 
recent years by executive action and supported by decisions and opinions of the 
Supreme Court which have been briefly reviewed. They sometimes advance 
and sometimes deny the proposition that constitutional limitations can be over- 
ridden by treaty lawmaking. 

However, they generally agree that the States rights of local self-government, 
supposedly reserved explicitly in the 10th amendment, can be disregarded. They 
take special comfort out of the broad assertion in Missouri v. Holland that “ a 
treaty may override its [a State’s] power.” They quote with glee the sarcastic 
inquiry in Mr. Justice Holmes’ opinion as to whether a treaty may be “forbidden 
by some invisible radiation from the general terms of the 10th amendment.” 
The 10th amendment reads as follows: “The powers not delegated to the United 
States by the Constitution, nor prohibited by it to the States, are reserved to the 
States respectively, or to the people.” Wih due deference to the normal wisdom 
and sanity of Mr. Justice Holmes’ opinions, it may be suggested that there is 
nothing “invisible” in that express provision in the Constitution to the effect that 
the United States Government has no powers except those delegated to it by the 
Constitution and that all other powers of government remain in the States except 
so far as they have been denied even to the States by the people. 





12 (Cf, United States Constitution, art. I, sec. 10, clause 8, which expressly permits a State 
to make an agreement with a foreign power, with the consent of Congress. 

13315 U. S. 203 (1942). 

14 Tdem, at 230. 

% Idem, at 228. 

16 Tdem, at 229. 
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Nevertheless, the opinions of the Supreme Court have emboldened the advo- 
cates of international lawmaking to disregard and even to scoff at the funda- 
mental theory of the Constitution that the Federal Government is only a gov- 
ernment of limited powers expressly delegated to it. It has emboldened these 
advocates to ignore or scoff at the fact that the great body of private relations 
and the exercise of the police power lies within the control of state governments 
under our Constitution. A treaty may override this power in a specific matter 
wherein the correlative rights of our citizens and aliens must be fixed in order 
to maintain international harmony. But the broad claim that the determination 
and administration of domestic law and the rights and duties of our citizens to 
one another can be made subject to international lawmaking, becomes a claim 
that the Constitution of the United States can be amended, ignored or overridden 
by action of officials of the United States Government whose sole authority arises 
out of the Constitution which specifically forbids them to exercise the authority 
they are trying to assume. 

A professor of law criticized the American Bar Association for venturing to 
assert that the Genocide Convention wouid be Federal criminal legislation, which 
would be an invasion of the “traditional domestic jurisdiction” of our States 
and localities. The American Bar Association has taken the position that under 
the Constitution the definition and punishment of crimes is ordinarily a function 
of State government, and that the sixth amendment to the Constitution specifi- 
cally provides: “In all criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial, by an impartial jury of the State and district 
wherein the crime shall have been committed * * *.” These constitutional re- 
quirements would be abrogated or evaded under the Genocide Convention. Yet 
a teacher of law in a reputable university asks the question: “Can the Genocide 
Convention be unconstitutional because of some tenuous concept of constitutional 
law labeled ‘traditional domestic jurisdiction’ of our States?’ ” 

We have apparently reached a stage in the disregard for the plain meaning 
of plain words in the Constitution where it is necessary to reaflirm in the Con- 
stitution the fundamental principles written into it and the fundamental limita- 
tions upon the authority delegated by the people and by the States to the National 
Government. We are met again today by the same arguments which prevented 
the inclusion of the Bill of Rights in the original Constitution. It was argued 
in 1787 that it was unnecessary to write a Bill of Rights because the Federal 
Government was given no power to violate these rights. The Federal Govern- 
ment was given no power to suppress a free press nor to abridge free speech 
nor to interfere with the exercise of freedom of religion. Therefore, it was 
asked in 1787, why prohibit the Government from doing what it had no authority 
todo? Furthermore, it was argued that to define further the rights of the people 
might imply that they retained no rights not thus defined. These specious argu- 
ments were answered by such a popular disapproval of the Constitution as writ- 
ten that it would never have been ratified except on the promise that it would 
be immediately supplemented by a Bill of Rights. Then two of the amendments, 
which were promptly adopted in order to fulfill this promise to the people, read 
as follows: 

“Article [IX.] The enumeration in the Constitution, of certain rights, shall 
not be construed to deny or disparage others retained by the people. 

“Article [X.| The powers not delegated to the United States by the Con- 
stitution, nor prohibited by it to the States, are reserved to the States respectively, 
or to the people.” 

Yet the full force of both of these fundamental declarations has been whittled 
away in repeated opinions of the Supreme Court in recent years to the effect 
that these are only statements of truisms.* Or they have been devitalized by 
such sarcastic references as that of Mr. Justice Holmes to an “invisible 
radiation.” 

It is quite apparent that what is needed now in order to preserve the life 
of the Constitution, and to prevent the gradual destruction, first, of State sov- 
ereignty and, then, of national sovereignty by a starry-eyed internationalism or 
by an insidious communism, is a reaffirmation of the fundamental limitations of 
the Constitution upon the lawmaking powers of the Federal Government. The 
three provisions of the Bricker amendment are fundamentally sound and their 





17 Schroeder, International Crime and the United States Constitution 25 (1950) ; reviewed 
by Donald R. Richberg, 87 Va. L. Rev. 167 (1951). 


18 See United States v. Darby (312 U. S. 100 (1941) ). 
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adoption as a part of the Constitution has become essential to preserve our 
constitutional form of government. What is wrong with any one of them? 

The amendment provides: “Section 1. A provision of a treaty which conflicts 
with this Constitution shall not be of any force or effect.” 

Very few persons have the temerity to oppose that enactment except on the 
specious ground that it is unnecessary. 

The amendment provides: “Section 2. A treaty shall become effective as 
internal law in the United States only through legislation which would be valid 
in the absence of treaty.” 

The alternative to that provision must be the argument that through the 
making of a treaty a law can be enforced in the United States which the 
Congress would not enact or could not enact under the Constitution. In other 
words, the argument must be that the limits imposed by the Constitution on 
the lawmaking powers of the Congress can be set aside by action of the President, 
approved by two-thirds of the Senators voting on the question. If the people 
of the United States wish to live under laws made by the President and two- 
thirds of the Senate, present and voting, why not abolish the entire expensive 
and time-consuming system of having two Houses of Congress, and do this 
by frankly amending the Constitution to provide that all legislative power shall 
be vested, not in the Congress, but in the President and two-thirds of the Senators 
present and voting? 

The amendment provides: “Section 3. Congress shall have power to regulate 
all executive and other agreements with any foreign power or international! 
organization. All such agreements shall be subject to the limitations imposed 
on treaties by this article.” 

This provision provides a necessary restraint upon the powers of the President 
to make laws through executive and other agreements with foreign powers 
or international organizations, and requires that any such agreements will be 
void if they violate the Constitution and will not become effective as law in 
the United States until the Congress has made them law by the exercise of its 
constitutional powers. 

The aiternative argument must be that the President shall continue to have 
the power to make laws by executive agreement which cannot be changed by 
the Congress, and that such agreements may violate the Constitution and become 
law in the United States even though the Congress under the Constitution could 
not enact any such law. 

It would be impossible within the space of a brief article to answer every 
argument that has been made in criticism of the Bricker amendment. But 
the simplest and shortest answer to all the opposing arguments is to ask whether 
the Constitution should remain the supreme law of the land, and only treaties 
made in conformity with the Constitution should become a part of that supreme 
law? In a word, should the constitutional Government of the United States 
be preserved, or should the people of the United States by inaction consent to 
the gradual destruction of our form of government and the gradual but sure 


substitution of international lawmaking to govern the people of the United 
States? 


AMERICAN Goop GOVERNMENT SOcIETY, 


Washington 6, D. C., March 18, 1955. 
Hon. Estes KEFAUVER, 


Chairman, Subcommittee on Constitutional Amendments, 
Committee on the Judiciary, United States Senate, Washington, D. C. 

My Dear SENATOR KEFAUVER: Hon. Edward R. Burke, president of the Ameri- 
can Good Government Society and a former Member of the United States Senate 
from Nebraska, who was for 6 years a member of the Committee on the Judiciary, 
and I have prepared a statement on the problem sought to be solved by Senate 
Joint Resolution 1, by Senator Bricker. 

Senator Burke and I have undertaken, with the aid of the luminous writings 
of Alexander Hamilton on the subject, to reconcile the treaty power with the 
legislative powers of the Congress and of the State legislatures. We hope this 


statement will be of some value to your committee in considering Senate Joint 
Resolution 1. 


Sincerely yours 
J. Harvie WILLIAMS. 
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STATEMENT OF Epwarp R. BURKE, AND J. HARVIE WILLIAMS, PRESIDENT AND 
EXECUTIVE VICE PRESIDENT, RESPECTIVELY, OF THE AMERICAN GOOD GOVERN- 
ENT SocteTy ON RECONCILING THE TREATY POWER AND THE LEGISLATIVE 
POWERS OF THE UNITED STATES 


Senate Joint Resolution 1, by Senator Bricker, proposes an amendment to the 
Constitution of the United States. Its purpose is to prevent an invasion of the 
field of domestic legislation—State or national—by any misuse or misinterpre- 
trtion of the treaty power of the United States or of so-called executive agree- 
ments made by the President, in the course of his conduct of the Nation’s foreign 
relations, With executives of foreign countries. 

it is not saying enough merely to say “any treaty or other international agree- 
ment in conflict with the Constitution is null and void.” Too many people now 
believe in the new concept of the treaty power—that no treaty can be unconsti- 
tutional—and they have judicial precedent from the Supreme Court of the United 
States for that belief. They believe—or hope—or fear—that: 

Che treatymaking power is an extraordinary power * * * Treaties make in- 
ternational law and they make domestic law * * * treaty law can override the 
Constitution. Treaties, for example, can take powers away from Congress and 
give them to the President; they can take powers from the States and give them 
to the Federal Government or to some international body * * *” 

Should a majority of the Supreme Court share this new concept of the treaty 

wer, no treaty would ever be ruled unconstitutional in any case brought before 

hat august body. This possibility, on the ground that it is better to be safe than 

sorry, Inakes necessary an amendment to the Constitution which clarifies the 
nature, scope and purpose of the treaty power and reconciles it with the legisla- 
tive power of the Congress and of the State legislatures. 

The treaty power and the legislative power of this country have distinguish- 
able spheres of action. This permits a reconciling of the two powers by defini- 
tion of the treaty power in such a constitutional amendment. 

1. “The object of the legislative power is to prescribe a rule of action for our 
own Nation, which includes foreigners among us.” 

”. The object of the treaty power is to prescribe a rule of action between two 
nations, binding on both.” 

5. “These objects are essentially different, and in a constitutoinal sense, can- 
not interfere.” 

!. “This construction reconciles the two powers and assigns them distingwish- 

able spheres of action.” 
5. Thus, “whatever is a proper subject of a compact between nation and nation, 
inay be embraced in a treaty between the President of the United States, with 
the advice and consent of the Senate, and the correspondent organ of a foreign 
state.’ [Emphasis supplied.] (Hamilton to King, 1796.) 

The legislative power of this Nation is divided between the Congress and the 
legislatures of the several States. At the same time, the treaty power is lodged 
solely in the President and the Senate (two-thirds present concurring) where 

e States are equally represented as coequal political societies. 

The legislative power extends to those objects over which we have complete 
jurisdiction as a nation, but it cannot reach the objects of the treaty power 
which are beyond our exclusive jurisdiction. 

(m the other hand, the treaty power extends to those objects beyond our ex- 
clusive jurisdiction which the legislative power cannot reach, and which the 
treaty power can reach by contract with another nation. At the same time, for 
the contract to be binding on us the treaty power reaches back into the United 
States to become “the supreme law of the land.” 

lor example, in the migratory bird case (Missouri v. Holland) the State of 
Missouri had jurisdiction and could protect the birds only while they were in 
Missouri. In Canada, at the other end of their migratory flight, only Canada 
could protect them. Neither jurisdiction would have been likely to protect these 
birds while the other permitted unlimited slaughter. Only by mutual agreement 
could the birds have been protected ; and Missouri had no power to make a treaty. 
Thus the protection of birds migrating across international boundaries is a pr per 
object of treaty. 

Similarly fish in the Great Lakes, which swim to and fro across the i ter- 

itional boundary are proper objects of treaty between Canada and the United 
States. But the same species of fish in waters wholly within each country would 
hot be a proper object of treaty, for the separate legislative powers of the two 
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countries could accomplish whatever it wished to do, and without reference to 
the other’s wishes or actions. 

This construction of the treaty power, being reasonable and logical, yet con- 
trary to present judicial interpretation, suggests the need of a constitutional 
amendment to replace the second paragraph of article VI, along these lines: 

“This Constitution, and the laws of the United States which shall be made in 
pursuance thereof: and all treaties made prior to 1789 under the authority of the 
United States, or treaties since made or which shall be made in pursuance of this 
Constitution, relating to proper objects of treaty beticeen nations and beyond 
the exclusive jurisdiction of the United States, shall be the supreme law of the 
land: and the judges in every State shall be bound thereby, any thing in the 
Constitution or laws of any State to the contrary notwithstanding.” [New lan- 
guage italicized. | 

This language would retain the validity of the Treaty of Paris of 1783 from 
which the United States derives its legitimacy as a de jure government. Also 
it would protect the validity of the treaty between Canada and the United States 
under which Missouri v. Holland was decided, since migratory birds are often 
“beyond the boundaries of the United States.” And, finally, it would exclude 
from the province of the treaty power those things which are improper objects of 
treaty but proper objects of the legislative powers of the Congress and the Stute 
legislatures. 

So-called executive agreements between the President of the United States and 
executives of foreign countries. which relate to and govern the day-to-day 
minutiae of the conduct of foreign relations, should be given 
status, but well below that of treaties. 

They should not be substitutes for treaties, or an alternative way of doing 
things that should be incorporated into treaties. They should not be binding on 
the Congress until approved by the Congress and then should have only the force 
and effect of Federal laws. 

This definition of the nature and scope of executive agreements would in no 
way restrict the President in his conduct of the detail of the foreign relations of 
the United States; but would prevent his agents from invading the fields of State 
constitutions and State laws. Another section of the proposed constitutional 
amendment might read: 

“Acreements between the President and the executive of another nation shall 
be binding on the Government of the United States only when approved by 
Congress, but shall not be the law of the land.” 

This construction of the treaty power is taken from the final three of Alex- 
ander Hamilton’s letters over the signature of Camillus, written in defense of 
the Jay Treaty in 1795. In these letters Hamilton discussed the nature, scope, 
and constitutionality of treaties under the Constitution of the United States. 
These Camillus letters throw far more light on the treaty power than anything 
written in The Federalist. Unfortunately, for our generation, the Camillus 
letters are not available outside Hamilton’s collected works; and they are long 
out of print. 

Herewith are photocopies of Camillus XXXVI, XXXVII, and XXXVIII. We 
submit them as a part of this statement. They should be read by everyone who 
wishes to achieve a clear understanding of the nature and scope of treaties and 
of their constitutionality in the United States. 

Respectfully submitted. 


constitutional 


EDWARD R. BURKE. 
J. Harvie WILLIAMS. 


CAMILLUS 


LETTERS XXXVI, XXXVII, AND XXXVITII, By ALEXANDER HAMILTON, ON THE 
NATURE, SCOPE, AND CONSTITUTIONALITY OF TREATIES 


The History of the Republic of the United States of America, as 
traced in the Writings of Alexander Hamilton and of his Co- 
temporaries. 
Edited by John C. Hamilton (1857) 
No. XXXVI 


It is now time to fulfil my promise of an examination of the constitutionality 
of the treaty. Of all the objections which have been contrived against this 
instrument, those relating to this point are the most futile—If there be a political 














TREATIES AND EXECUTIVE AGREEMENTS SS9 


problem capable of complete demonstration, the constitutionality of the treaty, 
in all its parts, is of this sort—It is even difficult to believe, that any man in 
either house of Congress, who values his reputation for discernment or sincerity, 
will publicly hazard it by a serious attempt to controvert the position. 

It is, nevertheless, too much a fashion with some politicians, when hard pressed 
on the expediency of a measure, to intrench themselves behind objections to its 
constitutionality—aware that there is naturally in the public mind a jealous 
sensibility to objections of that nature, which may predispose against a thing 
otherwise acceptable, if even a doubt, in this respect, can be raised. They have 
heen too forward to take advantage of this propensity, without weighing the real 
mischief of the example. For, however it may serve a temporary purpose, its 
ultimate tendency is, by accustoming the people to observe that alarms of this 
kind are repeated with levity and without cause, to prepare them for distrusting 
the ery of danger when it may be real: yet the imprudence has been such, that 
there has scarcely been an important public question, which has not involved 
more or less of this species of controversy. 

In the present case, the motives of those who may incline to defeat the treaty, 
are unusually strong for creating, if possible, a doubt concerning its con- 
stitutionality. 

The treaty, having been ratified on both sides, the dilemma plainly is between 
a violation of the Constitution, by the treaty, and a violation of the Constitution 
by obstructing the execution of the treaty. 

The Vith article of the Constitution of the United States, declares, that ‘the 
Constitution and the laws of the United States, made in pursuance thereof, all 
treaties made, or which shall be made under the authority of the United States, 
shall be the supreme law of the land, any thing in the Constitution or laws of 
any State to the contrary notwithstanding.” <A law of the land, till revoked 
or annulled, by the competent authority, is binding, not less on each branch or 
department of the government than on each individual of the society. Each 
house of Congress collectively, as well as the members of it separately, are under 
a constitutional obligation to observe the injunctions of a preexisting law, and 
to give it effect—if they act otherwise, they infringe the Constitution; the 
theory of which knows, in such case, no discretion on their part. To resort 
to first principles for their justification, in assuming such a discretion, is to go 
out of the Constitution for an authority, which they cannot find in it—it is to 
usurp the original character of the people themselves—it is, in principle, to 
prostrate the government. 

The cases must be very extraordinary that can excuse so violent an assumption 
of discretion. They must be of a kind to authorize a revolution in government ; 
for every resort to original principles, in derogation from the established Con- 
stitution, partakes of this character. 

Recalling to view, that all but the first ten articles of the treaty are liable 
to expire at the termination of two years after the present war; if the objection 
to it in point of constitutionality cannot be supported—let me ask, who is the 
man hardy enough to maintain, that the instrument is of such a nature as to 
justify a revolution in government? 

If this can be answered in the affirmative, adieu to all the securities which 
nations expect to derive from constitutions of government. They become mere 
bubbles, subject to be blown away by every breath of party. The precedent would 
be a fatal one—our government, from being fixed and limited, would become 
revolutionary and arbitrary—all the provisions which our Constitution, with so 
much solemnity, ordains “for forming a more perfect union, establishing justice, 
insuring domestic tranquillity, providing for the common defence, promoting 
the general welfare, and securing the blessings of liberty to ourselves and pos- 
terity,” evaporate and disappear—— 

Equally will this be the case, if the rage of party spirit can meditate, if the 
momentary ascendancy of party, in a particular branch of the government, can 
effect, and if the people can be so deceived as to tolerate—that the pretence of 
a violation of the Constitution shall be made the instrument of its actual violation. 

This, however, cannot be—there are already convincing indications on the 
very subject before us, that the good sense of the people will triumph over 
prejudice and the acts of party—that they will finally decide according to their 
true interest, and that any transient or partial superiority, which may exist, if 
abused for the purpose of infracting the Constitution, will consign the perpetra- 
tors of the infraction to ruin and disgrace. But alas! what consolation would 
there be in the ruin of a party for the ruin of the Constitution? 

62805—55——_57 













S90 TREATIES AND EXECUTIVE AGREEMENTS 


It is time to enter on the momentous discussion. The question shall be exam- 
ined in the four following views—1. In relation to the theory of the Constitution— 
”. In relation to the manner in which it was understood by the convention who 
framed it, and by the people who adopted it—3. In relation to the practice upon 
a similar power in the confederation—4. In relation to the practice under our 
present constitution, prior to the treaty with Great Britain. In all these views, 
the constitutionality of the treaty can be vindicated beyond the possibility of a 
serious doubt. 

1. As to the theory of the Constitution.—The Constitution of the United States 
distributes its powers into three departments, legislative, executive, judiciary. 
The first article defines the structure, and specifies the various powers, of the 
legislative department—the second article establishes the organization and 
powers of the executive department—the third article does the same with respect 
to the judiciary department—the fourth and fifth, and sixth articles, which are 
the last, are a miscellany of particular provisions. 

The first article declares that “all legislative powers granted by the Constitu- 
tion shall be vested in a Congress of the United States, which shall consist of a 
Senate and a House of Representatives.” 

The second article, which organizes and regulates the executive department, 
declares that the “exvecutive power shall be vested in a President of the United 
States of America ;” and proceeding to detail particular authorities of the execu- 
tive, it declares that the “President shall have power, by and with the advice 
and consent of the Senate, to make treaties, provided two-thirds of the senators 
present concur.” There is in no part of the Constitution any explanation of this 
power to make treaties, and definition of its objects, or delineation of its bounds. 
The only other provision in the Constitution respecting it, is in the sixth article, 
which provides, as already noticed, that all treaties made or which shall be made 
under the authority of the United States, shall be the supreme law of the land !— 
and this notwithstanding any thing in the Constitution or laws of any State to 
the contrary. 

It was impossible for words more comprehensive to be used than those which 
srant the power to make treaties. They are such as would naturally be em- 
ployed to confer a plenipotentiary authority—A power “to make treaties,” grant- 
ed in these indefinite terms, extends to all kinds of treaties, and with all the 
latitude which such a power, under any form of government, can possess—the 
power “to make” implies a power to act authoritatively and conclusively, inde- 
pendent of the afterclause which expressly places treaties among the supreme 
laws of the land. The thing to be made is a treaty. 

With regard to the objects of the treaty, there being no specifications. there is, 
of course, a carte blanche. The general proposition must, therefore, be, that 
whatever is a proper subject of compact, between nation and nation, may be 
embraced by a treaty between the President of the United States, with the 
advice and consent of the Senate, and the correspondent organ of a foreign 
state. 

The authority being general, it comprises, of course, whatever cannot be shown 
to be necessarily an exception to it. 

The only constitutional exception to the power of making treaties is, that it 
shall not change the Constitution; which results from this fundamental maxim, 
that a delegated authority cannot alter the constituting act, unless so expressly 
authorized by the constituting power. An agent cannot new-model his own com- 
mission.—A treaty, for example, cannot transfer the legislative power to the 
executive department, nor the power of this last department to the judiciary: 
in other words, it cannot stipulate that the President, and not Congress, shall 
make laws for the United States, that the judges, and not the President, shall 
command the national forces. 

Again there is also a national exception to the power of making treaties, as 
there is to every other delegated power which respects abuses of authority in 
palpable and extreme cases. On natural principles, a treaty, which should 
manifestly betray or sacrifice the private interests of the state, would be null. 
But this presents a question foreign from that of the modification or distribution 
of constitutional powers. It applies to the case of the pernicious exercise of a 
power, where there is legal competency. Thus the power of treaty, though extend- 
ing to the right of making alliances offensive and defensive, might not be exer- 
cised in making an alliance, so injurious to the state as to justify the non-obser- 
vance of the contract. 

Beyond these exceptions to the power, none occurs that can be supported. 
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‘Those which have been insisted upon, towards invalidating the treaty with 
Great Britain, are not even plausible. They amount to this, that a treaty can 
establish nothing between the United States and a foreign nation, which it is 
the province of the legislative authority to regulate in reference to the United 
States alone. It cannot, for instance, establish a particular rule of commercial 
intercourse between the United States and Great Britain; because it is provided 
in the Constitution, that Congress “shall have power to regulate commerce with 
foreign nations.” This is equivalent to affirming that all the objects upon which 
the legislative power may act, in relation to our country, are excepted out of the 
power to make treaties. 

Two obvious considerations refute this doctrine. One, that the power to make 
treaties, and the power to make laws, are different things, operating by different 
means, upon different subjects; the other, that the construction resulting from 
such a doctrine would defeat the power to make treaties, while its opposite 
reconciles this power with the power of making laws. 

The power to make laws is “the power of pronouncing authoritatively the 
will of the nation as to all persons and things over which it has jurisdiction ;” 
or it may be defined to be “the power of prescribing rules binding upon all persons 
and things over which the nation has jurisdiction.” It acts compulsively upon 
all persons, Whether foreigners or citizens, and upon all things within the terri- 
tory of such nation, and also upon its own citizens and their property without 
its territory in certain cases and under certain limitations. But it can have no 
obligatory action whatsoever upon a foreign nation, or upon any person or thing 
within the jurisdiction of a foreign nation. 

The power of treaty, on the other hand, is the power by agreement, convention, 
or compact, to establish rules binding upon two or more nations, their respec- 
tive citizens and property. The rule established derives its reciprocal obligation 
from promise, from the faith which the contracting parties pledge to each 
other—not from the power of either to prescribe a rule for the other. It is not 
here the will of a superior that commands; it is the consent of two independent 
parties that contract. 

The means which the power of legislation employs, are laws which it enacts, 
or rules which it enjoins; the subject upon which it acts is the nation of whom 
it is, the persons and property within the jurisdiction of the nation. The means 
Which the power of treaty employs, are contracts with other nations, who may or 
liay not enter into them—the subjects upon which it acts, are the nations con- 
tracting and those persons and things of each to which the contract relates. 
Though a treaty may effect what a law can, yet a law cannot effect what a 
treaty does. These discriminations are obvious and decisive; and however the 
operation of a treaty may, in some things, resemble that of a law, no two ideas 
are more distinct than that of legislating and that of contracting. 

It follows that there is no ground for the inference pretended to be drawn, 
that the legislative powers of Congress are excepted out of the power of making 
treaties. It is the province of the latter to do what the former cannot do. Con- 
gress (to pursue still the case of regulating trade) may regulate, by law, our own 
trade and that which foreigners come to carry on with us; but they cannot reg- 
ulate the trade which we may go to carry on in foreign countries; they can give 
to us no rights, no privileges there. This must depend on the will and regula- 
tions of those countries; and, consequently, it is the province of the power of 
treaty to establish the rules of commercial intercourse between foreign nations 
and the United States. The legislative may regulate our own trade, but treaty 
only ean regulate the national trade between our own country and another 
country. 

The Constitution accordingly considers the power of treaty as different from 
that of legislation. This is proved in two ways: 1. That while the Constitution 
declares that all the legislative powers which it grants shall be vested in Con- 
gress, it vests the power of making treaties in the President with consent of 
the Senate. 2. That the same article by which it is declared that the executive 
power shall be vested in a President, and in which sundry executive powers 
are detailed, gives the power to make treaties to the President, with the auxil- 
iary agency of the Senate. Thus the power of making treaties is placed in the 
class of executive authorities ; while the force of laws is annexed to its results. 
This agrees with the distribution commonly made by theoretical writers, though 
perhaps the power of treaty, from its peculiar nature, ought to form a class by 
itself, 

When it is said that Congress shall have power to regulate commerce with 
foreign nations, this has reference to the distribution of the general legislative 
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power of regulating trade between the national and the particular governments 
and serves merely to distinguish the right of regulating our external trade. 
as far as it can be done by law, which is vested in Congress, from that of 
regulating the trade of a, State within itself, which is left to each State. 

This will the better appear from the entire clause. “The Congress shal] 
have power to regulate commerce with foreign nations and among the several 
States and with the Indian tribes,” which is the same as if it had been said, 
The whole powers of regulating trade by law shall reside in Congress, exceyt 
as to the trade within a State, the power to regulate which shall remain with 
such State. But it is clearly foreign to that mutual regulation of trade between 
the United States and other nations, which, from the necessity of mutual con 
sent, can only be performed by treaty. It is indeed an absurdity to say that 
the power of regulating trade by law is incompatible with the power of regu 
lating it by treaty; since the former can, by no means, do what the latter can 
alone accomplish; consequently, it is an absurdity to say that the legislative 
power of regulating trade is an exception to the power of making treaties. 

Laws are the acts of legislation of a particular nation for itself. Treaties 
are the acts of the legislation of several nations for themselves jointiy and 
reciprocally. The legislative powers of one state cannot reach the cases which 
depend on the joint legislation of two or more states. For this, resort must 
be had to the pactitious power, or the power of treaty. This is another attitude 
of the subject displaying the fallacy of the proposition, that the legislative powers 
of Congress are exceptions to, or limitations of, the power of the President, with 
the aid of the Senate, to make treaties. 

CAMILLUS. 


No. XXXVITI 


It shall now be shown, that the objections to the treaty, founded on its pre- 
tended interference with the power of Congress, tend to render the power of 
making treaties, in a very great degree, if not altogether, nominal. This will be 
best seen by an enumeration of the cases of pretended interference. 

ist. The power of Congress to lay taxes, is said to be impaired by those stipu- 
lations which prevent the laying of duties on particular articles; which also 
prevent the laying of higher or other duties on British commodities than on the 
commodities of other countries, and which restrict the power of increasing the 
difference of duties on British tonnage and on goods imported in British bottoms. 

2d. The power of Congress to regulate trade is said to be impaired by the same 
restrictions respecting duties, inasmuch as they are intended, and operate, as 
regulations of trade—by the stipulations against prohibitions in certain cases; 
and, in general, by all the rights, privileges, immunities, and restrictions in trade, 
which are contained in the treaty ; all which are so many regulations of commerce, 
which are said to encroach upon the legislative authority. 

3d. The power of Congress to establish a uniform rule of naturalization, is 
said to be interfered with, by those provisions of the treaty which secure to the 
settlers, within the precincts of the British posts, the right of becoming citizens 
of the United States, and those which, in certain cases, remove the disability of 
alienism as to property. 

4th. The power of Congress “to define and punish piracies and felonies, com- 
mitted on the high seas, and offences against the law of nations,” is said to be 
contravened by those parts of the treaty, which declare that certain acts shall 
be deemed piracy, which constitute certain other things offences, and stipulate 
the reciprocal punishment of them by each. 

5th. It is also said that the Constitution is violated, in relation to that pro- 
vision which declares, that “no money shall be drawn from the treasury but in 
consequence of appropriations made by law’’—by those parts of the treaty which 
stipulate compensations to certain commissioners, and indemnifications to Great 
Britain, in certain cases to be adjusted and pronounced by the commissioners ; 
and generally, by all those parts which may involve an expenditure of money. 

6th. The Constitution is said to be violated in that part which empowers Con- 
gress to dispose of, and make all needful rules and regulations respecting the 
territory, or other property of the United States, by those provisions of the treaty 
which respect the adjustment of boundary in the cases of the rivers St. Croix 
and Mississippi. 

Lastly. The Constitution is said to be violated, in its provisions concerning 
the judiciary department, by those parts of the treaty which contemplate the 
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confiding to the determination of commissioners certain questions between the 
two nations. 

A careful inspection of the treaty with these objections in view, will discover 
that, of the 28 articles which compose it, at least seventeen are involved in the 
charge of unconstitutionality ; and that these seventeen comprise all the provi- 
sions which adjust past controversies or establish rules of commercial inter- 
course between the parties. The other eleven, which are the 1st, 10th, 17th, 
1sth, 19th, 20th, 22d, 25d, and 24th, except the 1st, are made up of provisions 
which have reference to war; the first merely declaring that there shall be peace 
between the parties. And it is a question, even with respect to all of these, 
except the 1st and 10th, whether they also are not implicated in the charge; 
inasmuch as some of their dispositions have commercial relations. Is not this 
alone sufficient to bring under a strong suspicion the validity of the principles 
which impeach the constitutionality of the instrument? 

It must have been observed that the argument in the last number is applicable 
to all the legislative powers of Congress, as well as to that of regulating trade, 
which was selected, by way of illustration, on the ground of its being common 
to all. Indeed, the instance of the regulations of trade is that which is most 
favorable to the opposite doctrine, since foreign nations are named in the clause, 
the true intent of which, however, has been explained. 

The same reasoning, too, would extend the power of treaties to those objects 
which are consigned to the legislation of individual States; but here the Con- 
stitution has announced its meaning in express terms by declaring, that the 
treaties which have been and shall be made under the authority of the United 
States shall be the supreme law of the land, anything in the Constitution or laws 
of any State to the contrary notwithstanding. This manifestly recognizes the 
supremacy of the power of treaties over the laws of particular States, and goes 
even a step farther. 

The obvious reason for this special provision in regard to the laws of indi- 
vidual States is that there might otherwise have been room for question—whether 
a treaty of the Union could embrace objects, the internal regulation of which 
belonged to the separate authorities of the States. But with regard to the 
United States there was no room for a similar question. 

The power of treaty could not but be supposed commensurate with all these 
objects to which the legislative power of the Union extended, which are the 
proper subjects of compacts with foreign nations. 

It is a question among some theoretical writers whether a treaty can repeal 
preexisting laws? This question must always be answered by the particular 
form of government of each nation. In our Constitution, which gives ipso facto 
the force of law to treaties, making them equal with the acts of Congress, the 
supreme law of the land, a treaty must necessarily repeal an antecedent law 
contrary to it; according to the legal maxim that “leges posteriores priores 
‘ontrarias abrogant.” 

But even in those forms of government, in which there may be room for such 

question, it is not understood that a treaty containing stipulations which 
require the repeal of antecedent laws, is, on that account, unconstitutional 
and null. The true meaning is, that the antecedent laws are not, ipso facto, 
abrogated by the treaty—but the legislature is, nevertheless, bound in good 
faith, under the general limitation,.stated in another place, to lend its authority 
to remove obstacles which previous laws might oppose to a fair execution of a 
treaty. 

One instance of the inconsistency, prevailing in the arguments against the 
treaty negotiated by Mr. Jay, is observable in this point. To get rid of the 
nfractions of our treaty of peace with Great Britain by certain laws of par- 
ticnlar States, it is strenuously maintained that treaties control the laws of 
States. To impeach the constitutionality of the treaty under consideration, 

is objected, that, in some points, it interferes with the objects of State legis- 
lation. The express provision of the Constitution in this particular, quoted 
above, has not been sufficient to check the rage for objection. 

The absurdity of the alleged interferences will fully appear, by showing how 
they would operate upon the several kinds of treaties usual among nations. 
These may be classed under three principal heads. 1. Treaties of commerce, 
2. Treaties of alliance, 3. Treaties of peace. 

Treaties of commerce are, of course, excluded; for every treaty of commerce 
is a system of rules devised to regulate and govern the trade between contracting 
nations; invading directly the exclusive power of regulating trade which is 
attributed to Congress. 


€ 
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Treaties of alliance, whether defensive or offensive, are equally exeluded, and 
this on two grounds—1. Because it is their immediate object to define a Case or 
cases in which one nation shall take part with another in war, contrary, in the 
sense of the objection, to that clause of the Constitution which gives to Congress 
the power of declaring war; and 2. Because the succors stipulated, in whatever 
shape they may be, must involve an expenditure of money—not to say, that it is 
common to stipulate succors in money, either in the first instance or by way 
of alternative. It will be pertinent to observe incidentally, in this place. that 
even the humane and laudable provision in the seventeenth article, which al! 
have approved, is within the spirit of the objection; for the effect of this is to 
restrain the power and discretion of Congress to grant reprisals, till there has 
been an unsuccessful demand of justice. Nothing can better illustrate 
unreasonable tendency of the principle. 

Treaties of peace are also excluded, or, at the least, are so narrowed as 
be in the greatest number of cases impracticable. The most Common condi: 
of these treaties are restitutions or cessions of territory, on one side or on 
other, frequently on both sides, regulations of boundary—restitutions and cor 
firmations of property—pecuniary indemnifications for injuries or expeiises 
It will, probably, not be easy to find a precedent of a treaty of peace, which 
does not contain one or more of these provisions, as the basis of the cessati: 
of hostilities, and they are all of them naturally to be looked for in an agreement 
which is to put an end to the state of war between conflicting nations. 

Yet they are all precluded by the objections which have been enumerate 
pecuniary indemnifications, by that which respects the appropriations 
money ; restitutions or cessions of territory or property, regulations ef bounds 
by that which respects the right of Congress to dispose of, and make all m 
ful rules and regulations concerning the territory and property of the U: 
States. It is to be observed, likewise, that cessions of territory are 
always accompanied with stipulations in favor of those who inhabit the 
territory, securing personal privileges and private rights of property: 
of which could be acceded to on the principles of that objection, which 
to the power of naturalization; for this power has reference to two spe 
rights, those of privilege and those of property. An act allowing a forei 
to hoid real estate is so far an act of naturalization; since it is one of 
sequences of alienism, not to be able to hold real estate. 

It follows, that if the objections which are taken to the treaty, on the poi 
of constitutionality, are valid, the President, with the advice and consent of 
Senate, can make neither a treaty of commerce nor alliance, and rarely 
all, a treaty of peace. It is probable, that on a minute analysis, there is s« 
any species of tre.ty which would not clash, in some particular, with the 1 
ciple of those objections; and thus, as was before observed, the power to n 
treaties, granted in such comprehensive and indefinite terms, and guarded \ 
so much precaution, would become essentially nugatory. 

This is so obviously against the principles of sound construction; it, at 
same time, exposes the government to so much impotence in one great branch 
of political power, in opposition to a main intent of the Constitution: an 
tends so directly to frustrate one principal object of the situation of a general 
government, the convenient management of our external concerns, that it can- 
not but be rejected by every discerning man who will examine and pronounce 
with sincerity. It is against the principles of sound construction; becaus 
these teach us, that every instrument is so to be interpreted, as that all the 
parts may, if possible, consist with each other, and have their effect. Burt th 
construction which is combated would cause the legislative power to destros 
the power of making treaties. Moreover, if the power of the executive de . ge 
ment be inadequate to the making of the several kinds of treaties, which hay 
heen mentioned, there is, then, no power in the government to make them: for 
there is not a syllable in the Constitution which authorizes either the legis:: 
tive or judiciary departments, to make a treaty with a foreign nation. And 
our Constitution would then exhibit the ridiculous spectacle of a government 
without a power to make treaties with foreign nations; a result as inadmissible 
as it is absurd: since, in fact. our Constitution grants the power of making 
treaties, in the most explicit and ample terms, to the President, with the advice 
and consent of the Senate. On the contrary, all difficulty is avoided, by distin 
guishing the province of the two powers, according to ideas which have heen 
always familiar to us, and which were never exposed to any question fill the 
treaty with Great Britain gave exercise to the subtilties of party spirit. 


ile 
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By confining the power to make laws within its proper sphere, and restricting 
its actions to the establishment of rules for our own nation and those foreigners 
who come within our jurisdiction—and by assigning to the power of treaty the 
oflice of concerting those rules of mutual intercourse and connection, between 
us and foreign nations, which require their consent as well as our own; allowing 
to it the latitude necessary for this purpose, a harmonious agreement is pre- 
served between the different powers of the government: that to make laws, and 
that to make treaties; between the authority of the legislative and the authority 
of the executive department. Hence, 

Though Congress, by the Constitution, have power to lay taxes, yet a treaty 
may restrain the exercise of it in particular cases. For a nation, like an indi- 
vidual, may abridge its moral power of action by agreement; and the organ 
charged with the legislative power of a nation may be restrained in its operation 
by the agreements of the organ of its federative power, or power to contract: let 
it be remembered, that the nation is the constituent and that the executive, with- 
in its sphere, is no less the organ of its will than the legislature. 

Though Congress are empowered to make regulations of trade, yet they are 
not exclusively so empowered—but regulations of trade may also be made by 
treaty; and, where other nations are to be bound by them, must be made by 
treaty. 

Though Congress are authorized to establish a uniform rule of naturaliza- 
tion, yet this contemplates only the ordinary cases of internal administration ; 
in particular and extraordinary cases, those in which the pretensions of a for- 
eign government are to be managed—a treaty may also confer the rights and 
privileges of citizens; thus the absolute cession and plenary dominion of a 
province or district, posessed by our arms in war, may be accepted by the treaty 
of peace, on the condition that its inhabitants shall, in their persons and property, 
enjoy the privileges of citizens. 

‘The same reasoning applies to all the other instances of supposed infraction 
of the legislative authority : with regard to piracies and offences against the laws 
of nations; with regard to expenditures of money, with regard to the appoint 
ment of officers, with regard to the judiciary tribunals, with regard to the dis- 
posal and regulation of the national territory and property. In all these cases, 
the power to make laws and the power to make treaties are concurrent and co- 
ordinate. The latter, and not the former, must act, where the cooperation of 
other nations is requisite. 

As to what respects the commissioners agreed to be appointed, they are not. 
in a strict sense, officers. They are arbitrators between the two countries. 
Though in the Constitutions, both of the United States and of most of the indi- 
vidual States, a particular mode of appointing officers is designated—yet, in 
practice, it has not been deemed a violation of the provision to appoint commis- 
sioners or special agents for special purposes, in a different mode. 

As to the provision, which restricts the issuing of money from the treasury, 
to cases of appropriation by law, and which, from its intrinsic nature, may be 
considered as applicable to the exercise of every power of government, it is, in 
no sort, touched by the treaty. In the constant practice of the government, the 
cause of an expenditure, or the contract which incurs it, is a different thing from 
the appropriation for satisfying it. Thus the salary of a public officer is fixed 
by one law, the appropriation for its payment by another. So, the treaty only 
stipulates what may be a cause of expenditure. An appropriation by law will 
still be requisite for actual payment. 

As to the disposal and regulation of the territory and property of the United 
States, this will be naturally understood of dispositions and regulations purely 
domestic, and where the title is not disputed by a foreign power. Where there 
are interfering claims of foreign powers, as neither will acknowledge the right 
of the other to decide, treaty must directly or indirectly adjust the dispute. 

So far then it is from being true, that the power of treaty can extend to nothing 
upon Which in relation to ourselves, the legislative power may act—that it may 
rather be laid down as a general rule, that a treaty may do between different 
nations whatever the legislative power of each may do with regard to itself. 
The exceptions to this rule are to be deduced from the unfitness and inconvenience 
of its application to particular cases, and are of the nature of abuses of a general 
principle. 

In considering the power of legislation in its relations to the power of treaty, 
Instead of saying, that the objects of the former are excepted out of the latter, 
it will be more correct, indeed it will be entirely correct, to invert the rule, and to 
Say, that the power of treaty is the power of making exceptions, in particular 





896 TREATIES AND EXECUTIVE AGREEMENTS 


cases, to the power of legislation. The stipulations of treaty are, in good faith, 
restraints upon the exercise of the last-mentioned power. Where there is no 
treaty, it is completely free to act. Where there is a treaty, it is still free to 
act in all the cases not specially excepted by the treaty. Thus, Congress is free 
to regulate trade with a foreign nation, with whom we have no treaty of com- 
merce, in such manner as they judge for the interest of the United States; and 
they are also free so to regulate it with a foreign nation with whom we have a 
treaty, in all the points which the treaty does not specially except. There is 
always, therefore, great latitude for the exercise of the legislative power of regu- 
lating trade with foreign nations, notwithstanding any treaties of commerce 
which may be formed. 

The effects of a treaty to impose restraints upon the legislative powers, may, 
in some degree, be exemplified by the case of the compacts which the legislature 
itself makes, as with regard to the public debt. Its own compacts are, in good 
faith, exceptions to its power of action. Treaties with foreign powers, for 
obvious reasons, are much stronger exceptions. 

CAMILLUS. 


No. XXXVIII.—Anp LAST 


The manner in which the power of treaty, as it exists in the Constitution, 
Was understood by the convention in framing it, and by the people in adopting 
it, is the point next to be considered. 

As to the sense of the convention, the secrecy with which their deliberations 
were conducted, does not permit any formal proof of the opinions and views 
which prevailed in digesting the power of treaty. But from the best opportunity 
of knowing the fact, I aver, that it was understood by all, to be the intent of 
the provision to give to that power the most ample latitude—to render it com- 
petent to all the stipulations, which the exigencies of national affairs might 
require; competent to the making of treaties of alliance, treaties of commerce, 
treaties of peace, and every other species of convention usual among nations; 
and competent, in the course of its exercise for these purposes, to control and 
bind the legislative power of Congress. And it was emphatically for this reason, 
that it was so carefully guarded; the cooperation of two-thirds of the Senate, 
with the President, being required to make any treaty whatever. I appeal for 
this, with confidence, to every member of the convention—particularly to those in 
the two houses of Congress. Two of these are in the House of Representatives, 
Mr. Madison, and Mr. Baldwin; it is expected by the adversaries of the treaty, 
that these gentlemen will, in their places, obstruct its execution. However this 
may be, I feel a confidence that neither of them will deny the assertion I have 
made—to suppose them capable of such a denial were to suppose them utterly 
regardless of truth. But, though direct proof of the views of the convention on 
the point, cannot be produced, yet we are not wholly without proof on this head. 

Three members of the convention dissented from the Constitution ; Mr. Mason, 
Mr. Gerry, and Mr. Randolph. Among the reasons for his dissent, published by 
Mr. Mason, we find this clause: “By declaring all treaties supreme laws of the 
land, the Executive and Senate have, in many cases, an exclusive power of 
legislation, which might have been avoided by proper distinctions with respect 
to treaties, and requiring the assent of the house of representatives where it 
could be done with safety.” This shows the great extent of the power, in the 
conception of Mr. Mason: in many cases amounting to an exclusive power of leg- 
islation: nor did he object to the extent, but only desired that it should have 
been further guarded, by certain distinctions, and by requiring, in certain cases, 
the assent of the House of Representatives. 

Among the objections to the Constitution, addressed by Mr. Gerry to the legis- 
lature of Massachusetts, we find one to have been, “that treaties of the highest 
importance might be formed by the President, with the advice of two-thirds of a 
quorum of the Senate.’ This shows his idea of the magnitude of the power; 
and impliedly admitting with Mr. Mason, the propriety of its extent, he seems 
only to have desired that the concurrence of the Senate should have embraced 
two-thirds of the whole body, instead of two-thirds of a quorum. But how small 
and how insignificant would the power of treaty be, according to the doctrine 
lately promulgated, with regard to its constitutional limit? 

As to the sense of the community in the adoption of the Constitution, this can 
only be ascertained from two sources, the writings for and against it, and the 
debates in the several State conventions—while it was under consideration. 
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I possess not, at this moment, materials for an investigation, which would 
enable me to present the evidence they afford ; but I refer to them, with confidence, 
for proof of the fact, that the organization of the power of treaty, in the Consti- 
tution, was attacked and defeated with an admission on both sides, of its being 
of the character which I have assigned to it. Its great extent and importance— 
its effect to control, by its stipulations, the legislative authority, were mutually 
taken for granted, and upon this basis, it was insisted, by way of objection—that 
there were not adequate guards for the safe exercise of so vast a power; that 
there ought to have been reservations of certain rights, a better disposition of 
the power to impeach, and a participation, general or special, of the House of 
Representatives in the making of treaties. 

The reply to these objections, acknowledging the delicacy and magnitude of 
the power, was directed to show that its organization was a proper one, and 
that it was sufficiently guarded.’ 

The manner of exercising a similar power under the confederation shall now 
be examined. 

To judge of the similarity of the power, it will be useful to quote the terms 
in which it was granted. They are these: “Te United States in Congress 
assembled, shall have the sole and exclusive right and power of entering into 
treaties and alliances, provided that no treaty of commerce shall be made, 
whereby the legislative power of the respective States shall be restrained from 
imposing such imposts and duties on foreigners as their own people are subject 
to, or from prohibiting the importation or exportation of any species of commodi- 
ties whatsoever.” (Article IX.) 

It will not be disputed that the words “treaties and alliances” are of equiva- 
lent import, and of no greater force than the single word “treaties.” An alliance 
is only a species of treaty, a particular of a general—and the power of “enter- 
ing into treaties,” which terms confer the authority under which the former 
government acted, will not be pretended to be stronger than the power “to make 
treaties,” which are the terms constituting the authority under which the present 
government acts; it follows, that the power, respecting treaties, under the former, 
and that under the present government, are similar. 


But though similar, that under the present government is more comprehensive ; 
for it is divested of the restriction in the provision cited above, and is fortified 


a 


1The Federalist, No. XLII, has these passages: “The power to make treaties and to 
receive and send ambassadors, speak their own propriety—both of them are comprised in 
the articles of confederation, with the difference only that the former is disembarrassed by 
the plan of the convention, of an exception by which treaties might be substantially frus- 
trated by regulations of the State.” This plainly alludes to the proviso which has been 
cited and commented upon. ‘It is true that when treaties of commerce stipulate for the 
nominal appointment of consuls, the admission of foreign consuls may fall within the power 
of making commercial treaties.” And in number LXIV, are these passages: “The power 
of making treaties is an important one, especially as it relates to war, peace, and com- 
merce; and it should not be delegated but in such a mode and with such precautions as will 
afford the highest security, that it will be exercised by men the best qualified for the pur- 
pose, and in the manner most conductive to the publie good.” “There are few who will 
not admit, that the affairs of trade and navigation should be regulated by a system 
cautiously formed and steadily pursued, and that both our treaties and our laws should 
correspond with, and be made to promote it.” “Some are displeased with it (that is, the 
power of treaty), not on account of any errors or defects in it. but because, as the treaties, 
when made, are to have the force of laws, they should be made only by men invested with 
legislative authority ;’ “others, though content that treaties should be made in the mode 
proposed, are averse to their being the supreme law of the land.” 

It is generally understood that two persons were concerned in the writings of these papers, 
who, from having been members of the conventions, had a good opportunity of knowing its 
views—and were under no temptation at that time, in this particular, to misrepresent them. 

In the address and reasons of dissent of the minority of the convention of Pennsylvania 
to their constituents, they state, that they had suggested the following proposition, among 
others, for an amendment to the Constitution, “That no treaty which shall be directly 
opposed to the existing laws of the United States in Congress assembled. shall be valid 
until such laws shall be repealed or made conformable to such treaty.”” This shows that 
it was understood that the power of treaty in the Constitution extended to abrogating even 
preexisting laws of the United States, which was thought exceptionable ; while no objection 
Was made to the idea of its controlling future exercises of the legislative power. The same 
address states, in another place, that the President and Senate “may form treaties with 
rorenen nations, that may control and abrogate the Constitution and laws of the several 
States.”’ 

In the 2d volume of the Debates of the Convention of Virginia, which is the only part I 
posses, there are many passages that show the great extent of the power of treaty in the 
opinion of the speakers on both sides. As quotations would be tedious, I will content 
myself with referring to the papers where they will be found, viz., 91, 99. 131, 137. 143, 
147, 150, 186. It will, in particular, appear, that while the opposers of the Constitution 
denied the power of the House of Representatives to break in upon, or control the power 
of treaties, the friends of the Constitution did not affirm the contrary, but merely con- 
tended, that the House of Representatives might check by its influence the President and 
Senate—on the subject of treaties. 
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by the express declaration, that its acts shall be valid notwithstanding the Con- 
stitution or laws of any State. This is evidence (as was the fact) of a disposi- 
tion in the convention to disembarrass and reinforce the power of treaty. It 
ought not to pass unnoticed, that an important argument results from the proviso, 
which accompanies the power granted by the confederation as to the natural 
extent of this power. The declaration that no treaty of commerce shall be made 
restraining the legislative power of a State from imposing such duties and im- 
posts on foreigners as their own people are subject to, or from prohibiting the 
importation or exportation of any species of commodities whatsoever, is an 
admission, 1. That the general power of entering into treaties, included that of 
making treaties of commerce, and 2. That without the limitation in the proviso, a 
treaty of commerce might have been made which would restrain the legislative 
authority of the State in the points interdicted by that proviso. 

Let it not be said, that the proviso, by implication, granted the power to make 
treaties of commerce, under which Congress afterwards acted; for besides that 
this is inconsistent with the more obvious meaning of the clause, the ‘irst article 
of the confederation leaves to the States individually every power not crpressly 
delegated to the United States in Congress assembled. The power of Congress, 
therefore, to make a treaty of commerce, and every other treaty they did make 
must be vindicated on the ground that the express grant of power to enter into 
treaties and alliances is a general, which necessarily included as particulars the 
various treaties they have made, and the various stipulations of those treaties. 

Under this power, thus granted and defined, the alliance with France was con- 
tracted: guaranteeing, in the case of a defensive war, her West India possessions, 
and when the casus foederis occurs, obliging the United States to make war for 
the defence of those possessions, and consequently, to incur the expenses of war. 

Under the same power, treaties of commerce were made with France, the 
Netherlands, Sweden, and Prussia. Besides that every treaty of commerce is 
necessarily a regulation of commerce between the parties, it has been shown 
in the antecedent comparison of those treaties,’ with that lately negotiated, 
that they produce the specific effects of restraining the legislative power from 
imposing higher or other duties on the articles of those nations than on the like 
articles of other nations, and from extending prohibitions to them which shal! 
not equally extend to other nations the most favored; and thus abridve the 
exercise of the legislative power to tax, and the exercise of the legislative power 
to regulate trade. 

These treaties likewise define and establish the same case of piracy. which 
is defined in the treaty with Great Britain. Moreover, the treaty with France, 
as has been elsewhere shown, with regard to the rights of property, naturalizes 
the whole French nation. 

The consular convention with France, negotiated, likewise, under the same 
power, grants to the consuls of that country, various authorities and jurisdiction, 
some of a judicial nature, which are actual transfers to them of portions of the 
internal jurisdiction and ordinary judiciary power of the country; the exercise of 
which our government is bound to aid with its whole strength. It also grants 
exeemptions to French consuls from certain kinds of taxes, and to them, and 
French citizens, from all personal service; all which are extremely delicate 
interferences with our internal policy and ordinary jurisdiction. 

Under the same power, the treaty with Morocco was formed, which, besides 
various other regulations relative to war, and several relative to trade, contains 
the rule, that neither party shall make war without a previous demand of repara- 
tion: in restraint of the general discretionary power of Congress to declare war. 

Under the same power, the treaty of peace with Great Britain was made. 
This treaty contains the establishment of a boundary line between the parties, 
which, in part, is arbitrary, and could not have been predicated upon precise 
antecedent right. It also prohibits the future confiscation of the property of 
adherents to Great Britain: declares that no person shall, on account of the 
part he took in the war, suffer any future loss or damage in his person, liberty, 
or property, and provides for the release of such persons from confinement, and 
the discontinuance of prosecutions against them. 

It is diffieult to conceive a higher act of control, both of the legislative and 
judiciary authority, than by this article. These provisions are analogous in 
principle, to those stipulations which, in the second and ninth articles of the 
treaty under examination, have given occasion to constitutional objection. 


2 Articles 2d, 3d, and 4th of treaty with France, 2d, 3d, and 20th of treaty with Russia, 
2d and 3d of treaty with Holland, 3d and 4th of treaty with Sweden. 








TREATIES AND EXECUTIVE AGREEMENTS 899 


tnder the same power, various treaties with Indians, inhabiting the territory 
if the United States, have been made, establishing arbitrary lines of boundary 
with them: which determine the right of soil on the one side and on the other. 
Some of these treaties proceed on the principle of the United States having 
onquered the Indian country, and profess to make gratuitous concessions to 
them of the lands which are left to their occupation. There is also a feature 
of importance common to these treaties, which is the withdrawing of the pro- 
rection of the United States from those of their citizens, who intrude on Indian 
uws, leaving them to be punished at the pleasure of the Indians. 

Ilence it appears, that, except as to the stipulations for appointing com- 
nissioners, the treaties made under the confederation, contain all the features, 
dentically or by analogy, which create constitutional objections to the treaty 
before us: they restrain, in certain instances, the legislative power to lay taxes; 
hey make numerous and important regulations of trade; they confer the benefit 
if naturalization as to property; they define cases of piracy; they create causes 

expenditure: they direct and modify the power of war; they erect, within 
the country, tribunals unknown to our constitutions and law, in cases to which 
these are competent—whereas the treaty with Great Britain only provides for the 
ppointment of arbitrators in cases to which our tribunals and laws are incom- 
petent: and they make dispositions concerning the territory and property of the 
United States. 

It is true, that some of the treaties made under the former government, though 
subsequent to the proposing of the articles of confederation to the States, were 
ior to the final adoption of these articles; but still it is presumable that the 
treaties were negotiated with an eye to the powers of the pending national com- 
pact. Those with Great Britain, Sweden, Russia, and Morocco, and the conven- 
i with France, were posterior to the completion of that compact. 
It may, perhaps, be argued, that a more extensive construction of the 
power of treaty, in the confederation, than in our present Constitution, 
Was countenanced by the union in the same body of legislative powers with 
he power of treaty. But this argument can have no force when it is con- 
sidered that the principal legislative powers with regard to the objects em- 
braced by the treaties of Congress, were not vested in that body, but re- 
mained with the individual States. Such are the power of specific taxa- 
‘ion, the power of regulating trade, the power of naturalization, &e. 

If in theory the objects of legislative power are excepted out of the power 

treaty, this must have been equally, at least, the cas vith the legisla- 

tive powers of the State governments as with those of the United States. 
indeed the arguinent was much stronger for the objection, where distinct 
governments were the depository of the legislative power, than where the 
sume government was the depository of that power and of the power of 
treaty. Nothing but the intrinsic force of the power. of treaty could have 
enabled it to penetrate the separate spheres of the State governments. The 
practice under the confederation for so many years, acquiesced in by all the 
States, is, therefore, a conclusive illustration of the power of treaty, and 
an irresistible refutation of the novel and preposterous doctrine, which im- 
peaches the constitutionality of that lately negotiated. If the natural im- 
port of the terms used in the Constitution were less clear and decisive than 
they are that practice is a commentary upon them, and fixes their sense. 
For the sense in which certain terms were practised upon in a prior con- 
stitution of government, must be presumed to have been intended, in using 
the like terms in a subsequent constitution of government for the same 
nation, 

Accordingly, the practice under the present government before the late 
treaty, has corresponded with that sense. 

Our treaties with several Indian nations regulate and change the bound- 
aries between them and the Unitel States. And in addition to compensa- 
tious in gross, they stipulate the payment of certain specific and perpetual 
annuities. Thus a treaty in August, 1790, with the Creeks (article 5) prom- 
ises them the yearly sum of one thousand five hundred dollars. And similar 
features are found in subsequent treaties with the Six Nations, the Chero- 
kees, and the North Western Indians. This last has just been ratified by 
the unanimous voice of the Senate. It stipulates an annuity of 9500 dol- 
lars—and relinquishes to the Indians, a large tract of land which they had, 
by preeeding treaties, ceded to the United States. 

Henee we find that our former treaties under the present government, 
as well as one subsequent to that under consideration, contradict the doc- 
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trine set up against its constitutionality—in the important particulars of 
making dispositions concerning the territory and property of the United 
States, and binding them to raise and pay money. These treaties have not 
only been made by the President and ratified by the Senate, without any 
impeachment of their constitutionality, but the House of Representatives has 
heretofore concurred, and without objection, in carrying them into effect, by 
the requisite appropriation of money. 

The consular convention with France stands in a peculiar predicament. It 
was negotiated under the former government, and ratified under the present; 
and so may be regarded as a treaty of both governments, illustrative of the 
extent of the power of treaty in both. The delicate and even the extraordinary 
nature of the provisions it contains, have been adverted to. Though all reflect- 
ing men have thought ill of the propriety of some of them, as inconveniently 
breaking in upon our interior administration, legislative, executive, and judiciary ; 
only acquiescing in them from the difficulty of getting rid of stipulations entered 
into by our public agents under competent powers, yet no question has been 
heard about their constitutionality. And Congress have, by law, assisted their 
execution by making our judicial tribunals, and the public force of the country, 
auxiliary to the decrees of the foreign tribunals which they authorize within our 
territory. 

If it should be said, that our Constitution, by making all former treaties and 
engagements as obligatory upon the United States, under that Constitution, 
as they were under the confederation, rendered the ratification of the conven- 
tion a matter of necessity—the answer is, that either the engagements, which it 
contracted, were already conclusive, or they were not—if the former, there was 
no need of a ratification; if the latter, there was no absolute obligation to it. 
And, in every supposition, a ratification by the President, with the consent of the 
Senate, could have been predicated only upon the power given in the present Con- 
stitution in relation to treaties; and to have any validity, must have been within 
the limit of that power. 

But it has been heretofore seen that the inference from this instrument is no 
less strong, if referred to the power under the confederation, than if referred 
to the power under the present Constitution. 

How happens it, that all these invasions of the Constitution, if they were such, 
were never discovered, and that all the departments of the government, and all 
parties in the public councils should have cooperated in giving them a sanction? 
Does it not prove that all were convinced, that the power of treaty, applied in 
our exterior relations to objects, which, in the ordinary course of internal admin- 
istration and in reference to ourselves, were of the cognizance of the legislative 
power? and particularly that the former was competent to bind the latter in 
the delicate points of raising and appropriating money? If competent to this, 
what legislative power can be more sacred, more out of its reach? 

Let me now ask (and a very solemn question it is especially for those who 
are bound by oath to support the Constitution), has it not been demonstrated 
that the provisions in the treaty are justified by the true and manifest interpre- 
tation of the Constitution—are sanctioned by the practice upon a similar power 
under the confederation, and by the practice in other instances under the present 
government? 

If this has been demonstrated, what shall we think of the candor and sincerity 
of the objections which have been erected on the basis of a contrary supposition? 
Do they not unequivocally prove, that the adversaries of the treaty have been 
resolved to discredit it hy every artifice they could invent? That they have not 
had truth for their guide, and consequently are very unfit guides for the pnblie 
opinion, very unsafe guardians of the public welfare? 

It is really painful and disgusting to observe sophisms so miserable as those 
which question the constitutionality of the treaty, retailed to an enlightened 
people, and insisted upon with so much seeming fervency and earnestness. It is 
impossible not to bestow on sensible men, who act this part, the imputation of 
hypocrisy. The absurdity of the doctrine is too glaring to permit even charity 
itself to suppose it sincere. If it were possible to imagine that a majority in any 
branch of our government, could betray the Constitution, and trifle with the 
nation, so far as to adopt and act upon such a doctrine—it would be time to 
despair of the republic. 

There would be no security at home. no respectability abroad. Our constitu- 
tional charter would become a dead letter. The organ of our government for 
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foreign affairs would be treated with derision whenever he should hereafter talk 
of negotiation or treaty. May the great Ruler of nations avert from our country 
so grievous a calamity !* 

CAMILLUS. 


——__—_— 


COUNCIL OF THE POLISH SocieriEs AND CLURS IN THE STATE OF DELAWARE, 
Wilmington, Del., May 5, 1955. 
Hien. ESTES KEFAUVER, 
United States Senate, Washington, D. C. 


Dear SENATOR: Our council is sending to Your Honor a resolution which kindly 
present to the Subcommittee on Constitutional Amendments of which Your 
Honor is the chairman. 

Sincerely yours, 


VINCENT J. KOWALEWSKI, Secretary. 
RESOLUTION 


We Americans of Polish descent, assembled on this 1st day of May 1955 at 
the Modjeska Hall, Wilmington, Del., to commemorate the Signature on May 3, 
171, of the Polish Constitution, one of the world’s great documents of freedom, 
like Magna Carta, the Declaration of the Rights of Man and the American 
Declaration of Independence have adopted the following resolution. 

Whereas liberty is the most precious possession of mankind. We Americans 
possessing liberty should exert the eternal vigilance which is necessary to pre- 
serve it; and 

Whereas our American Government is founded on the concept of the indi- 
Viduality and the dignity of the human being under God. Underlying this 
concept is the belief that the human person is important because he was created 
by God and endowed by him with inalienable rights which no civil authority 
lay usurp; and 
Whereas we cannot remain silent and indifferent. We have reached a point 
that we must decide whether our rights and freedoms are truly inalienable or 
Whether they are subject to alienation by a treaty or an international agreement ; 
and 
Whereas unlimited treaty power poses a continuing threat to the Constitution, 
this threat having been recently augmented by the fact that four Justices of 
the Supreme Court of the United States actually held that the United Nations 
Charter—ratified treaty—supersedes our Constitution: and 

Whereas amending the Constitution is a subject in which the President has no 
egal concern whatsoever. In 1798 the Supreme Court held (3 Dallas, 378) 
hat a proposal by Congress to amend the Constitution is not a legislative subject 
and therefore not for consideration by the President : Be it 

Resolved, We assembled in this commemoration meeting, reaffirm our previous 
support of the Bricker amendment (S. J. Res. 1) petitioning our representatives 
in the United States Congress to Support the adoption of this legislation to be a 
part of the fundamental law, which would not interfere with the power of the 
President and the Department of State to negotiate treaties and other interna- 
tional agreements and thus to properly conduct our foreign affairs. It would 
only prevent treaties from violating the American Constitution and prevent them 
‘rom becoming internal law within the United States until implemented by 
appropriate American legislation. 

Whereas the United Nations is “completely ineffective” as an instrument of 
peace; further the United Nations Charter “stands as a constant threat and peril 
to the Constitution and precious liberties and rights of American citizens, the 
United Nations is clearly demonstrated to be a spawning ground for spies and 
Subversives and has been used as a sounding board by the Russians for propa- 
ganda purpose”: and 


Whereas efforts are being made, through suggested amendments, to convert 
the United Nations into a world 


sovernment from which there would be no 
escape: Be it 


Resolved, We assembled in this commemoration meeting, favor that the United 
Nations should be kept only as a forum for discussion in international disputes : 
t should be prohibited from any “evolution into a world state.” It should be 
outlawed in all its efforts to write domestic laws for member nations such as, 


an 
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‘or example, the Convention Against Genocide and the Covenant on Hum 
Rights; further 
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Resolved, That copies of this resolution be sent to our Senators and Congress- 
wan from Delaware, chairman of the Subcommittee on Constitutional Amend 
ments of the Senate Judiciary Committee, chairman of the Senate Foreign 
Relations Subcommittee on U. N. Charter Revision, and to Senator John W 
Bricker. 

. JOHN F. Kanickt, Presiding Officer. 

Attest: 

VINCENYT J. KOWALEWSKI, Seerctury. 


NATIONAL SoclETY WOMEN DESCENDANTS OF THE 
ANCIENT AND HONORABLE ARTILLERY COMPANY, 
Washington, D. C., May 1, 1955. 
Senator Estrs KEFAUVER, 
Senate Office Building, Washington, D. C. 

Dear SENATOR KeEFAUVER: The National Society Women Descendants of t! 
Ancient and Honorable Artillery Company in annual rendezvous April 12, 1955 
Washington, D. C., adopted the following resolution in support of the principle 
of the Bricker amendment, Senate Joint Resolution 1, on which hearings aré 
now being conducted by the Subcommittee of the Senate Judiciary Committee 
of which you are chairman. We ask that this resolution be made a part 0! 
the hearing record. 

“TREATIES— 


Resolved, That the National Society Women Descendants of the Ancient and 
Honorable Artillery Company in 28th annual rendezvous, strongly support ai 
amendment to the Constitution of the United States which will prevent any 
treaty, convention, executive agreement, diplomatic note, or covenant from au 
thorizing United States participation in any world or regional government and 
any international agreement by reason of the “supreme law” clause of the United 
States Constitution, that would impair any rights or freedoms specified in th 
Constitution of the United States, without specific implementation by act of 
Congress.” 

The members of this society are the lineal descendants of the men who formed 
the first line of military defense of this country, the Ancient and Honorabh| 
Artillery Company of Boston, Mass., in 1637. 

Sincerely, 
MApDALEN D. L&EETCH, 
Chairman, National Defense. 


NATIONAL SOCIETY OF NEW ENGLAND WOMEN, 
Washington, D. C., May 1, 1955. 
Senator Estes KEFAUVER, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR KEFAUVER: The 41st congress of the National Society of New 
England Women, May 23-27, 1954, at Swampscott, Mass., adopted the following 
resolution in support of the principle of the Bricker resolution, Senate Joint 
Resolution 1. We request that this resolution be made a part of the hearing 
record on this subject, which hearings the subcommittee of the Senate judiciary 
of which you are chairman, is now conducting. 

This society will convene May 8 in 42d annual congress and will no doubt 
adopt another resolution reaffirming its support of Senate Joint Resolution 1 
However, this action may be too late for the present record. 


“Suprport oF TREATY CONTROL AMENDMENT 


“Resolved, That the 41st congress of the National Society of New England 
Women strongly support an amendment to the Constitution of the United States 
which will prevent any treaty, convention, executive agreement, diplomatic note, 
or covenant from authorizing United States participation in any world or re- 
gional government and any international agreement by reason of the ‘supreme 
law’ clause of the United States Constitution, that would impair any rights or 
freedoms specified in the Constitution of the United States, without specific im- 
plementation by act of Congress.” 

Thank you. 

Sincerely, 
MADALEN D. (Mrs. W. D.) L&ercH, 
Chairman, Legislation. 
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MIAMI, Fra., May 16, 1955. 
Re Senate Joint Resolution 1. 
<UBCOM MITTEE ON CONSTITUTIONAL AMENDMENTS, 
Senate Judiciary Committee, Washington, D. C. 

(JENTLEMEN: This statement will not only demonstrate—if I succed in doing 
what I hope to do—the necessity for the adoption of the Bricker amendment, 
suit will direct attention to the urgent need for the Amercian people's attention 
to the selection of their judges—and particularly to the selection of the justices 
of the Supreme Court of the United States. 

Let me begin by quoting article VI of the Constitution of the United States, 
because it is this article which the Bricker amendment is designed, not to 
epeal, but to amplify. “This Constitution,” say the sixth article, ‘and the laws 
of the United States which shall be made in pursuance thereof; and all treaties 
made, or which shall be made, under the authority of the United States, shall 
he the supreme law of the land.” 

The first section of the proposed Bricker amendment reads: “A provision 
ol a treaty or other international agreement which conilicts with this Constitu- 
tion, or Which is not made in pursuance thereof, shall not be the supreme law 
i the land nor be of any force or effect.” 

One of our eminent Harvard professors has exprssed the only opposition 
worthy of note to section 1 of the proposed Bricker amendment. Professor 
Chaffee, writing in the Harvard Law School Record, says that “this section 
+ unobjectionable in itself, but it is unnecessary.” 

I propose to show that it is necessary. 

It it true that, until 1920, every lawyer, every judge, every student of the 
Constitution, thought that a treaty not made in pursuance of the Constitution 
of the United States, or which was in conflict with any constitutional provision, 
was not a valid treaty. As early as 1871 the Supreme Court of the United 
States, speaking through Mr. Justice Swayne, had said: “It need hardly be 
said that a treaty cannot change the Constitution or be held valid if it be in 
violation of that instrument.’ * 

Again, in 1890, speaking through Mr. Justice Field, the Court had said: “It 
would not be contended that the treaty power extends so far as to authorized 
what the Constitution forbids.” ° 

In 1926, however, something entirely different was said by the late Mr. Justice 
Oliver Wendell Holmes, whose passion was to rewrite the Constitution of the 
United States to suit his own views. 

Permit me to review—not in legalistic language, but in language which I trust 
any layman can understand—the background and the history of the case of 
issouri v. Holland,’ in which Mr. Justice Holmes wrote the Court’s opinion. 

A 1918 act of Congress contained the provision that wild geese and other mizra- 
tory birds ‘‘which, in their southern and northern migrations, pass through 
or do not remain permanently the entire year within the borders of any State 
or Territory, shall hereafter be deemed to be within the custody and protection 
of the Government of the United States and shall not be destroyed or taken 
contrary to regulations” of the Department of Agriculture. 

One Harvey C. Shauver was indicted in Arkansas for a violation of the 
iiigratory birds provision of the act. He contended, and the court held (in 
United States v. Shauver, 214 Fed 154), that the migratory birds provision 
of the act of Congress was unconstitutional, because, by the challenged provision, 
Congress had attempted to exercise power not granted in the Constitution to 
the National Government. There was an effort by the prosecution to rely on 
the constitutional provision by which Congress is empowered to regulate inter- 
state commerce; but the Court very sensibly refused to regard the flight of birds 
over and across State lines as “interstate commerce.” The Shauver case was 
decided in 1914. 

A year later a similar case was decided by a Federal court in Kansas.‘ One 
George L. McCullough was there informed against for killing migratory ducks 
ii violation of the same migratory birds provision of the congressional act. 
The Kansas court held, as had the Arkansas court, that the provision was re- 
pugnant to the Constitution of the United States, and assigned the same reason 
Which had been assigned a year earlier by the Arkansas Federal court. 


‘ Cherokee Tobacco vy. U. 8. (11 Wallace 616) 
2 Geofrey v. Riggs (133 U.S. 258). 

$252 U. S. 416. 

*U. 8S. v. McCullough (221 Fed. 288). 
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After the migratory birds provision of the act of Congress had been successfully 
attacked, on constitutional grounds, in United States v. Shauver (in 1914) and in 
United States v. McCullough (in 1915), a treaty between the United States 
and Great Britain was proclaimed by President Wilson on December 8, 1916. 
Note the date. The tréaty contained the same provision for the protection of 
migratory birds as had been unconstitutionally incorporated in the prior act 
of Congress. 

The State of Missouri brought a suit in the District Court of the United States 
for the Western District of Missouri seeking to prevent a Federal game warden 
named Holland from attempting to enforce the migratory birds provision of 
the treaty. 

So, the question involved in the case was clearly whether the National Govern- 
ment could do by treaty what it could not constitutionally do, in the absence 
of a treaty, by an act of Congress. 

In affirming the district court, which had held the treaty provision valid, 
despite the unconstitutionality of an act of Congress which had contained pre- 
cisely the same migratory birds provision, the Supreme Court of the United 
States, in an opinion delivered by Mr. Justice Holmes, held that the Government 
could do by treaty what it could not do constitutionally in the absence of a 
treaty. Holmes pointed to article VI of the Constitution, which I have quoted, 
and he said: 

“Acts of Congress are the supreme law of the land only when made in pursu- 
ance of the Constitution, while treaties are declared to be [the supreme law of 
the Jand] when made under the authority of the United States. It is onen to 
question whether ‘the authority of the United States’ means any more than the 
formal acts prescribed to make the convention (or treaty).” 

It is apparent, then, is it not, that the Supreme Court of the United States 
has directly held in Missouri v. Holland, that the Government of this country 
can do by treaty what it cannot constitutionally do by congressional enactment in 
the absence of a treaty? 

So we, the proponents of the Bricker amendment, would like to see article 
VI of the Constitution amplified to provide that a treaty or other international 
agreement which conflicts with the Constitution, or which is not made in pursu- 
ance thereof, shall not be the supreme law of the land nor be of any force or 
effect. 

I think our logic is unassailable and that the weak argument advanced by the 
eminent professor is unsound and untenable. The decision in Missouri v. Holland 
provides an effective answer to him and to the other opponents of the Bricker 
amendment who voice the view that section 1 “is unobjectionable in itself, but 
is unnecessary.” 

An “unobjectionable”’ measure has never before been subjected to such vigorous 
and vociferous opposition as has section 1 of the constitutional amendment we 
advocate. 

Now, for section 2 of the proposed Bricker amendment: “A treaty or other 
international agreement shall become effective as internal law in the United 
States only through legislation valid in the absence of international agreement.” 

In support of our advocacy of the adoption of the second section of the Bricker 
amendment, I shall discuss, in laymen’s language, another decision of the Supreme 
Court of the United States. The events which gave rise to the litigation will be, 
I am sure, of far greater interest than the facts involved in Missouri v. Holland. 

The First Russian Insurance Co., organized under the laws of Russia in the 
days of the Czar, established a branch in New York City in 1907. To do business 
in New York, this foreign insurance company had, of course, to subject itself to 
and to be governed by the laws of that State. Pursuant to such laws it deposited 
with the superintendent of insurance of New York certain assets to secure the 
payment of claims which should arise from the business operations of the New 
York branch. 

The branch continued to do business in New York until 1925. During the period 
of its operation, from 1907 until 1925, its transactions were, of course, conducted 
under and in compliance with the laws of the State of New York. 

In 1925 proceedings for the liquidation of the branch were begun, under New 
York law, in the Supreme Court of New York. Presumably the demise of the 
New York branch, 8 years after the successful Bolshevik revolution of 1917, was 
attributable to the seizure in Russia by the Bolsheviks of all the property and 
assets of the parent company which were in Russia. Bear in mind that the 
New: York branch was undoubtedly controlled and managed by persons not in 
sympathy with the communistic regime. 


” 
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When the liquidation proceedings began in 1925, Louis H. Pink, the superin- 
tendent of insurance, pursuant to an order of the State court in which the 
proceedings were pending, took possession of the assets of the branch for the 
purpose of effecting the liquidation. 

After the claims of domestic creditors arising out of the business operations of 
the branch had been paid, there remained in the hands of the State superintendent 
of insurance more than a million dollars for the payment of the claims of policy- 
holders and of other creditors; and, in 1931, the distribution of such balance was 
directed by the order of the court in which the liquidation proceedings were pend- 
ing. Some claims had been paid under this 1931 order when the United States 
Government in 1933 or 1934 interposed a claim to the undistributed funds: and 
further liquidation proceedings were stayed to await an adjudication as to the 
validity or invalidity of the claim of the United States Government. 

What was the basis for the Government’s claim to the undistributed funds 
which the New York court, having jurisdiction of the liquidation proceedings, had 
ordered paid to policyholders and creditors? 

On November 18, 1918, the People’s Commissariat for Justice had decreed that 
“by virtue of the laws of the organs of the Soviet Government all nationalized 
funds and property of former private enterprises and companies, in particu- 
lar * * * the funds and property of former insurance companies, constitute the 
property of the state, irrespective of the nature of the property and irrespective 
of whether it was situated within the territorial limits of the R. S. F. S. R. or 
abroad.” 

Despite the confiscatory 1918 decree, which, of course, neither the managing 
officers of the New York branch of the Russian insurance company nor the 
superintendent of insurance of New York treated as having any extraterritorial 
effect in the United States, the branch continued to operate its private business 
in New York under New York laws (and not Russian laws) until 1925 when the 
liquidation proceedings began. And, quite understandably, neither the super- 
intendent nor the court under whose orders he was acting considered that the 
Bolshevik decree had, or could have, any effect on the right and duty of the 
superintendent, under judicial supervision, to complete the liquidation by the 
distribution of the funds in his hands of policyholders and creditors. What 
ignorant, deluded persons. 

On November 16, 1933, the United States recognized the Union of Soviet 
Socialist Republics as the de jure government of Russia. On the same day 
Maxim Litvinov, the People’s Commissar of Foreign Affairs, addressed a very 
kindly letter to Franklin D. Roosevelt, the President of the United States. The 
Commissar wrote: “Following our conversations, I have the honor to inform 
you that the Government of the Union of Soviet Socialist Republics agrees 
that * * * [it] will not take any steps to enforce any decisions of courts or 
initiate any new litigations for the amounts admitted to be due or that may be 
found to be due it, as the successor of prior governments of Russia, or otherwise, 
from American nationals, including corporations, companies, partnerships, or 
associations * * * and does hereby release and assign all such amounts to the 
Government of the United States.” 

On the same day, November 16, 1933, the President graciously replied: “I am 
glad to have these undertakings by your Government, and I shall be pleased to 
notify your Government in each case of any amount realized by the Government 
of the United States from the release and assignment to it of the amounts 
admitted to be due, or that may be found to be due, the Government of the Union 
of Soviet Socialist Republics.” 

Thereafter the Government of the United States instituted in the Supreme 
Court of New York a suit against the State superintendent of insurance and the 
policyholders and creditors who had unpaid claims against the New York branch 
of the First Russian Insurance Co. The Government sought an adjudication 
that it was the exclusive owner and entitled to the immediate possession of the 
Whole of the undistributed funds in the hands of the suverintendent. The 
Government contended—note carefully——that the letter from Litvinov to Roose- 
velt constituted an assignment by which title to the funds had vested in the 
United States and that it was entitled to the money despite the fact that the New 
York court had ordered it paid to policyholders and creditors. 

The New York Supreme Court pooh-poohed the Government’s claim and sum- 
marily dismissed the case. The Government appealed to the Court of Appeals 
(f New York, which affirmed the lower court’s decision, giving, as its sensible 
reasons for doing so, that under the law of New York the confiscatory Bolshevik 
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decree of 1918 did not affect the funds in the hands of the superintendent of 
insurance; that the property of the New York branch had acquired a character 
of its own which was dependent on New York and not Russian law; that no 
rule of comity and no act of the United States Government constrained the State 
of New York to relinquish its control of the funds; and that no principle of law 
could force the State of New York to forsake the method of distribution author- 
ized by New York law. 

On the Government’s petition, however, the Supreme Court of the United 
States assumed jurisdiction for the purpose of reviewing the decision of the 
Court of Appeals of New York; and, lo and behold: the Nation’s highest tribunal! 
reversed the decision of the court of last resort of New York: It was decided 
that the 1918 Bolshevik decree vested title to the funds of the New York branch 
of the insurance company in the Bolshevik Government; that Litvinov’s letter 
to Roosevelt constituted a valid assignment of the funds by the Communist 
Government to the Government of the United States; and that the money be- 
longed exclusively to the United States. In short, the policyholders and creditors 
were told by the Supreme Court of the United States to go to Hades. 

The Supreme Court’s opinion was written by Mr. Justice Douglas. Frankfurter 
wrote a very special concurring opinion. The other members of the majority 
were Black, Murphy and Byrnes. Fortunately for their future reputations, Mr. 
Chief Justice Stone and Mr. Justice Roberts dissented and Mr. Justice Jackson 
and Mr. Justice Reed did not participate in either the consideration or the deci- 
sion in the case. 

There was thus written into the reports of the decisions of our highest Court 
the blackest pages to be found in them. 

Notwithstanding what actually happened in the case of United States vy. 
Fink °—we need not speculate on what can or may happen—the opponents of 
the Bricker amendment argue that article V1 of the Constitution should not be 
eblarged to provide, as we propose, that “a treaty or other international agree- 
ment shall become effective as internal law in the United States only through 
legislation valid in the absence of international agreement.” 

Our adversaries cry out piteously that section 2 of the proposed amendment 
would “tie the hands of the President in his dealings with other nations.” 

Let me ask in all earnestness: Would it not have been well if Roosevelt’s hands 
had been tied to prevent the abominable fraud perpetrated on the policyholders 
and creditors who were victimized by an exchange of letters between two men 
whose correspondence was regarded by the Supreme Court of the United States 
as productive of a valid and binding international agreement? 

Why not tie the hands of the President? We should, and I think we must, 
regard the Government as a monster that must be shackled by constitutional 
restraints. 

The need for the protection and preservation of State sovereignty and for safe- 
guarding our internal laws against nullification by treaties or international agree- 
ments is evidenced by the decisions in the two cases which I have discussed— 
Missouri v. Holland and United States v. Pink. Other cases might be cited, but 
the time limitations to which I am subject will not permit any further delving 
into the law reports. 

I conclude with a brief comment concerning section 3 of the proposed Bricker 
umendment. The adoption of a treaty requires the concurrence of the Senate. 
But, as we know, many treaties have received senatorial approval when only a 
few Senators were in the Senate Chamber when the approving vote was cast— 
in some cases only one Senator was present. 

Section 3, if adopted, would require the vote to be by yeas and nays and the 
entry in the Senate Journal of the names of the Senators voting for and against. 

Need we debate the question of whether or not section 3 should be incor- 
porated in our organic law? I think not. That it should be is manifest. 

Sincerely yours, 
VINCENT ©, GIBLIN. 


5315 U.S. 203. 
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BALTIMORE 2, May 13, 1955. 
Hon. Estes KEFAUVER, 
Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 


DEAR SENATOR KeEFAUVER: In accordance with earlier instructions received 
from you I am enclosing herewith six copies of a statement submitted by me in 
support of the Bricker amendment (S. J. Res. No. 1) on behalf of the organiza- 
tions therein referred to. 

I appreciate the opportunity of submitting this statement. 

Respectfully, 
J. NICHOLAS SHRIVER, Jr. 


STATEMENT BY J. NICHOLAS SHRIVER, JR., ATTORNEY, BALTIMORE, Mb. 


This statement is in support of Senate Joint Resolution No. 1 (Bricker amend- 
ment), May 16, 1955, on behalf of the following groups : 


Kiwanis Club of Baltimore City 

Maryland members of the American Association of Physicians and Surgeons 
Maryland State Society of the Daughters of the Revolution 

Maryland Chapter of the Minute Women of the U. S. A., Ine. 

Baltimore Chapter of Christian Churches 

South Baltimore Bible Presbyterian Church 

Maryland Action Guild 

Americanism Commission, the American Legion, department of Maryland 


Thomas Jefferson is quote as having stated: “If, the treatymaking power is 
unlimited, then we have no Constitution.” Obviously he was not making a 
rhetorical statement, but was giving his opinion that the Constitution which he 
favored so strongly was sufficiently limited as to treatymaking power so that 
the members of the Constitutional Convention had not performed a futile act 
in drafting a Constitution to be adopted by the peoples of the Thirteen Colonies. 

It is safe to say that up until 1920 and the now famous case of Missouri v. 
Holland the treatymaking power was never held to be unlimited and we did 
have a Constitution. Since then it is equally safe to say that with the develop- 
ment not only of the number of treaties but also of the field of executive 
agreements we are well toward having no Constitution at all. 

The organizations, and the members thereof, that I represent are sincerely 
disturbed about the development in the last few years of the treaty and executive 
agreement-making power as vehicles for making domestic law, the latter not even 
submitted to the Senate for ratification. We recognize that the effect of their 
development is the gradual and extra-constitutional altering of our form of 
government and, therefore, of our very lives and freedoms. 

The organizations represented by this statement, and their members, are 
sincerely concerned with the preservation of America. It is their belief that 
through the treatymaking and the executive agreement powers the Nation we 
love is about to cease to exist as a sovereign power, and that without a fight. 
This result is being accomplished just as effectively, and much less graphically. 
than would be the case had we been attacked by enemy military power. And 
it goes without saying that had we been openly attacked the resistance would 
be much more consolidated and the result would undoubtedly be quite different. 

When the Department of State of the United States of America announces 
in an official publication that “There is no longer any difference between foreign 
and domestic affairs,” it is obvious what the executive branch of our Govern- 
inent is committed to. If there is no such distinction, then our domestic affairs 
will be governed by treaties and by executive agreement made with foreign 
nations. Former Secretary of State Acheson in 1952 stated that any nation 
joining the U. N. was subjecting itself “to what amounts to an international legis- 
aan system” that “was to deal with the individual and the rights of the in- 
dividual.” 

The only reason the Bricker amendment has not already been adopted, in 
our judgment, is because Congress has not yet submitted it, with the facts to 
support its adoption, to the American people. It is difficult to believe that any 
individual American who treasures his church, his family, the right to educate 
his children, his home, his television set, his jalopy in the garage, his backyard 
or his farm live stock, would fail to vote for the amendment if he realized that 
hy a treaty or executive agreement made with some foreign government he 
might be subject to trial in Budapest or Moscow if he happens to run down 
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somebody on the street in Baltimore or Boston. And this graphic illustration 
is not off the point, and it is not answered by the argument of the opponents of 
the Bricker amendment that while President Eisenhower is President and Sec. 
retary Dulles is Secretary of State—and we have great respect for both- 
that this cannot happen here. (Once again we recall other words of our great 
forefather, Thomas Jefferson: “In questions of power let no more be said of 
confidence in man, but bind him down from mischief by the chains of the Con- 
stitution.”) There are booby traps waiting around now for someone to adopt 
them, for example in the Genocide Convention, that would accomplish practically 
this result. Our present State Department says that it is not now interested in 
offering the Genocide Convention, or the Human Rights Convention, for ratifi- 
cation by the Senate. But a previous administration was not so tender of the 
rights of American citizens, and there is no guaranty that any further ad- 
ministration that comes along might not urge the adoption of these, or even worse 
treaties; or enter into new Yaita agreements without even bothering to get 
Senate approval. Our people are gradually realizing that the reason we are 
in the Formosa Strait and in Korea today is because of the death sentence of 
free China made by an American President in the executive agreements of 
Teheran and Yalta. 

We want to reemphasize the, fact that we are not expressing distrust in any 
particular individuals or group of administrators. We are expressing the defi- 
nite and unemotional determination that the persons for whom we speak never 
want their form of government, their “rights of the individual,” determined 
by unelected U. N. representatives or by an unelected State Department, or 
even by a President and two-thirds of the Senate of the United States, at any 
time under any circumstances except with their direct permission. They are 
grateful to their progenitors for the Bill of Rights of our Constitution, and par- 
ticularly for the 10th amendment thereto which specifically retains in the 
States and in the people all rights not delegated to the United States. They 
express the view through this spokesman that in the event there is to be any 
change in the form of government under which they live, whether dealing with 
“the rights of the individual,” as Mr. Acheson put it, or with any other of their 
rights not delegated to the Executive or Congress, they want to be able to pass 
on the proposal directly under their reserved right to accept or reject constitu- 
tional amendments. 

The American Revolution of 1776 was fought upon the basic premise that 
the Americans of that day would not be taxed without their consent; that 
“taxation without representation is tyranny.” But the real issue was not 
merely taxation, but that if they could be taxed without representation all of 
their rights were likewise submerged in the whims of a government with 
unlimited powers. 

The premise of the American Declaration of Independence and Constitution 
is that governments “derive their just powers from the consent of the gov- 
erned.” In contrast, in practically every other nation of the world, with the 
exception (perhaps) of a few of the so-called “free” nations, the premise is 
that the state confers rights upon the people and can take them away at will. 
This is a basic premise of the U. N. proposed Covenant of Human Rights and 
the Genocide Convention, and many other U. N. activities, and much of the U. N. 
debate is patterned upon acceptance of this theory which is entirely 2lien to our 
American ideals. 

Without passing judgment on any particular executive, or upon any particular 
person or persons in any executive department, and j. all fairness, it can be 
said that we believe the position of the overwhelming !1ajority of the American 
people to be that if any constitutional right of their~ +» _° be tampered with, or 
if any change is to be made, then such tampering and such change should be ex- 
posed to the clear cold light of day and to debate in the townhalls throughout 
our Nation, and of solution in the American way, through the ballot bex and 
through the votes of representatives of their own choosing. The members of the 
groups represented by this statement realize full well that not a single elected 
representative of theirs participates in the international halls of the United 
Nations. Without any discredit to the present chief United States representative 
in the U. N., this point is made even more strikingly when we reflect that he 
holds his position not only by executive appointment but as a “lame duck” after 
a decisive defeat at the hands of his own people in Massachusetts. How then 
under our system of Government could he be qualified to represent us and debate 
and join in the preparation of basic and overriding constitutional changes affect- 
ing the individual rights of American citizens? He may be the most brilliant 
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man in the world, and our staff at the U. N. might be the most qualified to en- 
gage in an international debating society. But they have not been elected to 
represent the people of the United States of America and they are not answer- 
able to the people, and for this reason matters within their jurisdiction should 
be strictly limited. 

It is avoiding the real issue to say that anything our U. N. representatives do 
must be passed upon by the President and/or by the Senate, because our Found- 
ing Fathers did not approve that amendments to our Constitution should be en- 
acted by an executive agreement or by act of the President with the concurrence 
of a two-thirds vote of the Senate. It is well known that in our history many 
treaties have been affirmed by our Senate without any real thought or debate by 
its members, and with only very few members in attendance. Also as mentioned 
before, the power to make executive agreements apparently ts so unlimited that 
the Senate not only does not pass on any such agreements but probably has no 
authority to pass on them ; and yet they are absolutely binding upon us and upon 
future generations. 

There is an opinion by authorities on the U. N. Charter which illustrates how 
our Nation by its mere membership in the U. N. can be involved in the adoption 
of “laws” that will bind us even without any action on the part of the Senate. 
It seems to be the official and authoritative view of the United Nations, as ex- 
pressed by an article in the American Bar Association Journal (vol. 35, pp. 
283-285) that once a matter has become “in one way or another, the subject of 
regulation by the United Nations, be it by resolution of a General Assembly or by 
convention between member States at the instance of the United Nations, that 
subject ceases to be a matter being ‘essentially within the domestic jurisdiction 
of the member states’.” If this view is correct, then the provision in the U. N. 
Charter that the U. N. cannot deal with matters that are essentially within the 
domestic jurisdiction of the member states is a snare and delusion. Is this view 
correct? Listen to one more authority who has been working assiduously for 
world government for years. This man, Dr. Phillip Jessup, said: “* * * it 
should be repeated that the treatment by a state of its citizens is no longer a 
matter which, under articte 2, paragraph 7, of the charter, is essentially within 
the domestic jurisdiction.” No one of our own U. N. representatives has seri- 
ously contradicted Jessup, and if there were even a remote possibility that he 
and the others are correct that would be reason enough for the speedy enactment 
of the Bricker amendment. 

Our organizations are not making here an attack on the United Nations, but 
we cannot fail to recognize that it is because of the spate of treaties and agree- 
ments orginating at the United Nations that the treaty power has become such 
a potent weapon against our liberties and that the very existence of our form 
of government is seriously threatened. 

The members of the organizations that I represent were not frightened about 
the fact that the Federal Government can regulate migratory birds, as was held 
in Missouri v. Holland. In fact, no one particularly worried about that decision 
until recently. But when three Justices of the Supreme Court of the United 
States not very long ago justified the seizure of the steel companies of the United 
States by the President as valid under the United Nations Treaty, the trepidation 
of many voters changed to genuine alarm. It is not the issue of the particular 
case that is necessarily important. What we are worried about is the fact 
that even 1, not to say 3, of the Supreme Court Justices could consider seriously, 
and so determine in a decision of finality, that the U. N. Charter has overruled 
the Constitution. 

The people that I represent believe, and I do too, that the last hope for the 
preservation of our republican form of government lies with their, and our, 
elected representatives—you gentlemen. We believe that you will give the 
people of the United States an opportunity to debate the propositions of the 
Bricker amendment by submitting it for their ccusideration. We point out to 
you most seriously and earnestly that you are not, by voting to submit the 
amendment to the people for consideration, necessarily agreeing with its prin- 
ciples—although we do feel that at heart most of you fully concur with us in 
the dangers that we are facing and in the necessity for adoption of the principles 
of the Bricker amendment. But we do say to you that as our elected repre- 
sentatives you should come with us over the length and breadth of our land and 
discuss this amendment with all the voters in the townhalls and in the market 
places, and put the matter to a test of debate and of a vote in the truly American 
way. If we are wrong then the opponents of the Bricker amendment will have 
in ample opportunity and a satisfactory forum to convince the people to this 
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effect. Meanwhile we do not doubt the result if electorate should be permitted 
to determine whether they wish to have their freedoms and their rights bartered 
away by unelected representatives or whether, as has been the case for more 
than 150 years, they prefer their constitutional safeguards guaranteeing per- 
sonal and religious freedom to any reform, no matter how enlightened it may be, 
by an international organization or by the indirection of treaties or international 
agreements. 

We are not by this statement to be written off as isolationists; nor are we to be 
set down as opposed to other forms of government if other people want such 
forms of government. Weare by our presence, to be counted as definitely opposed 
to having our form of government changed without our constitutional acquiescence 
in such change. To paraphrase the early patriots, destruction of our Constitution 
other than through our own methods of representative government and consti- 
tutional amendment is tyranny. 

Our Declaration of Independence states our basic belief: “We hold these truths 
to be self-evident, that all men are created equal; that they are endowed by 
their Creator with certain unalienable rights. * * *” Most of the governments 
and rulers of the world have abrogated this principle, if, indeed, many of those 
countries ever gave lipservice to it. They are the ones we fear, that large 
majority among the 60 U. N. nations that are controlling our destinies, if the 
treaty power is as broad as the Supreme Court seems to think it is. In this life 
we have no recourse to higher authority than our Supreme Court. 

We still hold those basic truths to be self-evident; and we still prefer to be 
governed under our Constitution, and particularly the Bill of Rights thereof. 
[ believe the members of this subcommittee will agree with me that if a simple 
proposal were submitted by the Congress to the people of the United States 
asking them to ratify the proposition that the States abrogate all of their powers 
reserved under the 10th amendment and hand them over to the President and the 
Senate, or to the President alone, that such amendment would be overwhelmingly 
defeated. And yet without the Bricker amendment it is clear to us that the 
treaty and executive agreement powers can accomplish such abrogation without 
the approval of the American people. 

We are perfectly willing to take our stand, and we do so, on the statement 
of John Foster Dulles in April 1952 when he warned that “The treatymaking 
power is an extraordinary power, liable to abuse. Treaties make international 
law and also they make domestic law. Under our Constitution treaties become 
the supreme law of the land. They are, indeed, more supreme than ordinary 
laws for congressional laws are invalid if they do not conform to the Constitution. 
Whereas treaty law can override the Constitution. Treaties, for example, can 
take powers away from the Congress and give them to the President. They can 
take powers from the States and give them to the Federal Government or to 
some international body and they can cut across the rights given the people by 
the constitutional Bill of Rights.” 

We believe this statement of Secretary Dulles to be accurate, and it is terrify- 
ing. We urge you to permit us to limit this unlimited power which makes a 
shamble of the principle that we have a government of laws and not a government 
of men. 

After the Constitution was drafted Benjamin Franklin was asked, “What have 
you given us?” He answered: “A republic, if you can keep it.” 

It is reported that President George Washington directed that the White 
House be built not on the hill but in the valley below, and that the Capitol be 
placed on the hill above the Potomac, to symbolize that in a republic the legisla- 
tive branch should forever remain the supreme policymaking body. 

The end of most of the governments of the world that have fallen has come 
when all power was arrogated unto the executive. If the Bricker amendment is 
not adopted then through the power to make executive agreements the President 
of the United States will have all such power. 


Benjamin Franklin’s challenge is at our doorstep, and the fate of the Republic 
is in your hands. 

Jefferson also said “* * * for surely the President and the Senate cannot do 
by treaty what the whole Government is interdicted from doing anyway.” That 
was what the Founding Fathers thought; but that is not what the Supreme 
Court has ruled. 

Be it remembered that when the Bill of Rights was offered for adoption in the 
original session of our first Congress, the argument was made by James Madison 
and others that the Constitution fully protected all the rights set forth in the 
first 10 amendments and that they were superfluous. That is one of the argu- 
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ments the anti-Bricker amendment people are making today. Since the adoption 
of the Bill of Rights, however, the Supreme Court has relied on these 10 amend- 
ments a thousand times or more to protect American citizens against the abuse 
of power by politicians. 

One reason many Americans are for the Bricker amendment is because of state- 
ments like this, made by John Humphrey, a member of Mrs. Roosevelt’s U. N. 
Human Rights Commission when she was its Chairman: 

“What the Commission on Human Rights proposes to do is to expand the con- 
cept of treaties and the concept of international law to envelop the law of the 
individual States.” 

Strip this of its verbiage and what it means is that what those people were— 
and are—trying to do is to eliminate our constitutional protections and rule the 
lives of Americans through the treaty power. 

A final word should be said about the organizations represented by this speaker, 
because of their divergence of origin. I represent here the Kiwanis Club of 
Baltimore City, composed of hundreds of businessmen in Baltimore; the Mary- 
land members of the American Association of Physicians and Surgeons, compris- 
ing a large number of practical and sound-thinking medical men in the State of 
Maryland; the Maryland State Society of the Daughters of the Revolution, 
comprising women of all types and backgrounds who are connected by origin 
and tradition with the American Revolution and are strongly behind the Bricker 
amendment; the Maryland Chapter of the Minute Women of the U. S. A., Inc., 
whose membership does not in any substantial degree overlap that of the 
Daughters of the Revolution, but whose principles with respect to constitutional 
government coincide; the Baltimore chapter of Christian Churches, comprising 
a group of protestants active in fighting for the preservation of our American 
way of life; the Maryland Action Guild, a group of Catholic laymen in the State 
of Maryland interested and dedicated to the fight against communism and to 
the preservation of our way of life; the South Baltimore Bible Presbyterian 
Church, the composition of which group is self-evident; and the Americanism 
commission, the American Legion, department of Maryland. (Parenthetically 
I may add that I am personally proud to be one of the 33,000 legionnaires from 
Maryland.) It should also be stated for the record that all of these organiza- 
tions came to me independently and voluntarily, and that no fee is being paid 
me in connection with this statement. I consider it a great honor to be able to 
represent them and to express to this subcommittee my own personal hope— 
which is theirs too—that even if you disagree with us you will give the American 
people the opportunity to pass upon this fundamental matter. 

To summarize the belief of these proponents of the Bricker amendment, it is 
that treaties and executive agreements should be on the same par as other legis- 
lation, that is, subject to tests of constitutionality and not effective except 
through constitutional action of our elected Representatives in Congress; and 
that to the extent that domestic reform is needed it should be achieved only 
through the action of our ruly elected Representatives in their own fields, State 
and Federal, and not through the draftsmanship of 60 nations in the United 
Nations, wherein there is not a single elected American representative answer- 
able to the American people at the polls. 

To close as I opened, by going back to Thomas Jefferson : “If the treatymaking 
power is unlimited, we have no Constitution.” 

Thank you, Mr. Chairman, for the privilege of submitting this statement. 


PRovIDENCE, R. I., May 16, 1955. 
Re Bricker amendment (S. J. Res. 1). 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Constitutional Amendments, 
Senate Judiciary Committee, Washington 25, D. C. 


Dear SENATOR KEFAUVER: In accordance with my understanding that the time 
for filing statements in the above matter is still open, although the hearings are 
closed, 1 am sending you herewith 25 copies of a joint statement by myself and 
the Associated Ladustries of Rhode Island, with the request that it be included 
in the record. 

Respectfully yours, 
Rosert B. Dresser. 
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STATEMENT OF Rosert B. Dresser REGARDING SENATE JOINT RESOLUTION 1, Pro- 
POSING AN AMENDMENT TO THE CONSTITUTION OF THE UNITED States RELATING 


TO THE LEGAL EFrrect OF CERTAIN TREATIES AND OTHER INTERNATIONAL AGREE- 
MENTS 





My name is Robert B. Dresser. I am a member of a law firm with offices 


at 15 Westminster Street, Providence, R. I. I appear individually, in my own 
behalf. : 









The proposed amendment with which this statement deals is commonly re- 
ferred to as the Bricker amendment. Its provisions are as follows: 





“ARTICLE — 























“Section 1. A provision of a treaty or other international agreement which 
conflicts with this Constitution, or which is not made in pursuance thereof, shall 
not be the supreme law of the land nor be of any force or effect. 

“Sec. 2. A treaty or other international agreement shall become effective as 
internal law in the United States only through legislation valid in the absence 
of international agreement. 

“Sec. 3. On the question of advising and consenting to the ratification of a 
treaty, the vote shall be determined by yeas and nays, and the names of the 
persons voting for and against shall be entered on the Journal of the Senate. 

“Sec. 4. This article shall be inoperative unless it shall have been ratified 
as an amendment to the Constitution by the legislatures of three-fourths of the 
several States within seven years from the date of its submission.” 

The issue raiged by this amendment is undoubtedly one of the most important, 
if not the most important, constitutional issue since the Bill of Rights. In 
simple terms, the question is whether we shall permit our domestic law and our 
Constitution to be changed by the mere making of a treaty which requires only 
action by the President and the approval of two-thirds of the Senators present. 
The proposed amendment would make this impossible. 

To permit this would be to ignore the provisions of the Constitution itself 
that expressly provide the manner in which the Constitution may be amended 
(art. V.). Action by two-thirds of both Houses of Congress and the ratification 
by the legislatures or conventions of three-fourths of the States are required. 

Mr. John Foster Dulles, before he became Secretary of State, had this to say 
about the treatymaking power at the regional meeting of the American Bar 
Association, at Louisville, Ky., on April 12, 1952: 

“The treatymaking power is an extraordinary power liable to abuse. Treaties 
make international law and also they make domestic law. Under our Constitu- 
tion treaties become the supreme law of the land. They are indeed more supreme 
than ordinary laws, for congressional laws are invalid if they do not conform 
to the Constitution, whereas treaty laws can override the Constitution. Treaties 
for example, can take powers away from the Congress and give them to the 
President; they can take powers from the State and give them to the Federal 
Government or to some international body and they can cut across the rights 
given the people by the constitutional Bill of Rights.” [Italic supplied.] 

It is surprising that Mr. Dulles, with these views as to the treatymaking 
power, should oppose the Bricker amendment which is designed merely to con- 
fine treaties and executive agreements with foreign nations to the area of foreign 
affairs, as was intended by the framers of the Constitution. 

The late Chief Justice Charles E. Hughes of the United States Supreme 
Court, in an address delivered on April 26, 1929, said: 

“What is the power to make a treaty? What is the object of the power? The 
normal scope of the power can be found in the appropriate object of the power. 
The power is to deal with foreign nations with regard to matters of international 
concern. It is not a power intended to be exercised, it may be assumed, with 
respect to matters that have no relation to international concerns.” [Italic 

supplied. } 


Jefferson’s views were expressed in his Manual of Parliamentary Practice 
as follows: 

“By the general power to make treaties, the Constitution must have intended 
to comprehend only those objects which are usually regulated by treaties, and 
cannot be otherwise regulated. It must have meant to except out all those 
rights reserved to the States; for surely the President and the Senate cannot 


do by treaty what the whole Government is interdicted from doing in any way.” 
{Italic supplied. ] 
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Unfortunately, the limitation on the treatymaking power suggested in the 
foregoing quotations has recently been completely swept away by Executive 
fiat. In September 1950 the Acheson State Department declared that “There 
is no longer any real distinction between ‘domestic’ and ‘foreign’ affairs.” This 
position, so far as I am aware, has not been changed by Mr. Dulles, our present 
Secretary of State. 

Our domestic law should be determined by Congress and the States in their 
respective fields, and not by a treaty made with a foreign power. 

This question has become important only since the establishment of the 
United Nations. Since then, there has been an obvious attempt to make our 
own laws and practices conform to those of other nations, with a view, presuma- 
bly, to putting the United States into an international organization or world gov- 
ernment without the people or the Congress having an opportunity to voice an 
objection. 

In such an organization the United States would have a substantial part of 
the wealth and but a small fraction of the voting power. Our experience with 
the United Nations in the Korean war should be a sufficient warning. The 
question is by no means academic. There are already many treaties affecting 
American individual rights and the American form of government that are 
being prepared for submission in the United Nations and the International 
Labor Organization (ILO). 

By way of illustration, let me quote from an article by Mr. Frank E. Holman, 
published in a Spotlight issue of the Committee for Constitutional Government 
(No. D-286-287) : 

“On March 8, 1954, after several years of consideration, the Human Rights 
Commission voted and determined not to include in the Covenant on Human 
Rights any provision recognizing the right of an individual to own property 
and be secure in its enjoyment against arbitrary seizure by government. Sig- 
nificant of the philosophy dominating the United Nations Commission on Human 
Rights is the fact that after holding over 400 meetings the Commission at last 
refused by a very large majority to recognize, as a basic human right, the right 
to own private property and be secure in its enjoyment. This discloses the 
extent to which the Human Rights Commission is controlled by Communists 
and Socialists. Dr. Charles Malik, of Lebanon, had this to say of Socialist 
and Communist influences dominating the work of that Commission : 

“‘T think a study of our proceedings will reveal that the amendments we 
adopted to the old texts under examination responded for the most part more 
to Soviet than to Western promptings. For the second year an unsuccessful 
at ompt was made to include an article on the right to own property * * *. The 
concept of property and its ownership is at the heart of the great ideological 
conflict of the present day. It was not only the Communist representatives 
who riddled this concept with questions and doubts, but a goodly portion of 
the non-Communist world has itself succumbed to those doubts. A study of 
this particular debate will reveal the extent to which the non-Communist world 
has been communistically softened or frightened. It sems incrediable that in 
these economic matters, which reflect indeed much more than mere economic 
divergences, the Western World is so divided itself as to be incapable of present- 
ing a common front against communism.’ 

“Hence it follows that only an adequate constitutional amendment can pro- 
tect the American people against the communistic and socialistic inclusions and 
omissions of the Covenant of Human Rights if and when at some future time 
it is submitted to the Senate for ratification and under the pressures of the 
time is unfortunately ratified. We must not forget that it took tremendous 
effort and alertness to prevent the Genocide Convention from being ratified.” 

According, I submit : 

1. That there is need of an amendment to the Constitution to guard against 
the foregoing dangers. 

2. That section 1 of the proposed amendment is necessary to prevent the 
Constitution from being changed by a mere treaty or other international 
agreement. 

3. That section 2 is necessary to prevent our domestic law, either Federal or 
State, being changed by a mere treaty or other international agreement without 
action by the Congress as to matters within its jurisdiction under the Constitu- 
tion, or by the legislatures of the several States in matters subject to their 
Jurisdiction and control. Certainly, it should not be possible by mere treaty or 
other international agreement to change the hunting laws, the marriage and 
divorcee laws, the laws of real property, the laws of descent, the laws of State 
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and local taxation, etc., which, under the Federal Constitution, are matters with 
respect to which the sole power to legislate was reserved to the States. 

A treaty requires only action by the President and the approval of two-thirds 
of the Senators present. There may be only a handful of Senators present, yet 
their vote of approval will be decisive unless someone raises the question of 4 
quorum, which is a majority. I understand that treaties have been ratified with 
only 6 Senators present, and in 1 instance with only 1 present, and that he stated 
later that he did not vote for the treaty but that he merely did not object. 

Moreover, treaties are frequently long and complicated, and their full meaning 
and effect can be understood by no one except after long and careful study. It 
is asking too much, I submit, of the Members of the Senate with their many 
other important duties to become fully familiar with the intimate details, impli- 
eations and effects of the treaties, probably many in number, which may be 
presented to them through the agency of the United Nations. Are the careful 
and prolonged study of such documents and the presentation of the arguments 
against their adoption to be left to private citizens? If so, who are the citizens 
that are to be relied upon to do this work voluntarily, and presumably without 
compensation? Must we rely on the little group of patriotic citizens who exposed 
to Congress the hidden dangers of the Genocide Convention? Presumably they 
have their own private businesses to attend to. How can anyone contend that 
matters of such vital importance to the Nation should be dealt with and settled 
in any such manner? 

It is my understanding that there are only four nations in addition to the 
United States in which treaties may be ratified with the advice and consent of 
the Senate only, namely, Mexico, Liberia, Cuba, and the Philippines. The pro- 
posed amendment, therefore, puts the United States on a parity with most of 
the other nations of the world. (Testimony of Dr. George A Finch before the 
subcommittee of the Senate Judiciary Committee, April 10 and 11, 1953.) 

The Bricker amendment in no way impairs the power of the President and 
Senate, in the language of the late Chief Justice Hughes, “to deal with foreign 
nations with regard to matters of international concern.” To contend that the 
treaty-making power should extend further is not only an extremly dangerous 
proposal but it utterly disregards the manifest purpose of the Constitution, and 
is destructive of the very system of government which it established. 


I therefore urge most strongly that the proposed amendment (Senate Joint 
Resolution 1) be approved. 


The board of managers of Associated Industries of Rhode Island heartily 
endorses the foregoing statement and joins in its presentation. 


Frank S&S. Snuy, President. 
PROVIDENCE, R. I. 


THe Bar ASSOCIATION OF St. LouUIS, 


St. Louis, Mo., May 6, 1955. 
Hon. Estes KEFAUVER, 


United States Senator from Tennessee, 
Senate Office Building, Washington, D. C. 

DeEaR SENATOR KEFAUVER: In light of the fact that there are now hearings 
pending concerning proposals to limit the treatymaking power and to curtail 
the constitutional authority of the President, most of which are known as the 
Bricker amendment, it occurred to the undersigned that your committee might 
be interested in again considering the report of the special committee of the 
Bar Association of St. Louis on constitutional and international law concerning 
the Bricker amendment. As you will not the majority report feels that the 
then proposed Senate Joint Resolution No. 1 known as the Bricker amendment 
was ill-advised and its rejection was recommended. A minority of the com- 
mittee felt otherwise. The majority committee was approved by a majority 
of the members of the association in a written ballot circularized by mail. 

We recognize that there have been some variances in the proposals concerning 
the treatymaking power and that at least some of the proposals now before 
your committee are somewhat different than the precise proposal of Senate 
Joint Resolution No. 1. Nevertheless, it occurred to us that your committee 
might be interested in the action taken by the Bar Association of St. Louis and 
I enclose herewith several copies of both the majority and minority reports. 

With best personal regards, I am 


CARROLL J. DONOHUE. 
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REPORT OF THE SPECIAL COMMITTEE OF THE BAR ASSOCIATION OF ST. Louis 
oN CONSTITUTIONAL AND INTERNATIONAL LAw RE THE BRICKER AMENDMENT, 
SUBMITTED NOVEMBER 23, 1953 


In accordance with the mandate of this association, your special Committee on 
Constitutional and International Law has given careful consideration to Senate 
Joint Resolution 1, as revised by the Committee on the Judiciary of the Senate of 
the United States, which is usually designated as the Bricker amendment. The 
iext of this proposed amendment to the Constitution of the United States is as 
follows: 

“Section 1. A provision of a treaty which conflicts with this Constitution shall 
not be of any force or effect. 

“Section 2. A treaty shall become effective as internal law in the United States 
only through legislation which would be valid in the absence of treaty. 

“Section 3. Congress shall have power to regulate all executive and other agree- 
ments with any foreign power or international organization. All such agree- 
ments shall be subject to the limitations imposed on treaties by this article.” 

Sinee most of the members of your committee had already given careful study 
to the Bricker amendment and had reached considered opinions as to its merits, 
it beeame apparent at the outset of its deliberations that the members of this com- 
mittee were so divided in their views that the committee could not unanimously 
agree upon recommendations to be made to the members of this association con- 
cerning this proposed amendment. 

Your committee is of the opinion that it is not practicable to attempt to incor- 
porate in its report to this association a complete analysis of the Bricker amend- 
ment or to present extensively the various arguments which have been advanced 
in favor of and against its adoption. A substantial volume of literature on the 
subject has been published during the past several years. The report of the 
Senate Judiciary Committee alone devotes 34 printed pages to an exposition of 
the views of the majority favoring the adoption of the amendment and 19 printed 
pages to the views of the minority opposing its adoption. Fairly representative 
of the material which has been written on the subject are two pamphlets pre- 
pared by Frank E. Holman, one of the principal advocates of the amendment, 
entitled respectively, “The Erroneous Arguments of the Opponents of a Con- 
stitutional Amendment on Treaties and Executive Agreements—An Analysis and 
Answer” and “Treaty Law and the Constitution” ; and the report of the committee 
on constitutional aspects of international agreements to the section of interna- 
tional and comparative law of the American Bar Association, which recommends 
that this section of the American Bar Association oppose the adoption of the 
Bricker amendment. 

It is recognized by your committee that the Bricker amendment is of vital 
significance and that it should receive the thoughtful consideration of all mem- 
bers of this association and, indeed, of all citizens. After careful considera- 
tion, the members of your committee concluded that they could best serve the 
members of this association by presenting for their consideration a summariza- 
tion of the principal arguments which have been advanced for and against the 
adoption of this amendment. 

Accordingly, Forrest M. Hemker, Jacob M. Lashly, Samuel H. Liberman, 
Wilder Lucas, and Paul B. Rava, who are opposed to the adoption of the 
Bricker amendment, have prepared and submit for the consideration of the 
members of this association the following summary of their views on the sub- 
ject, in which the chairman of your committee concurs : 

“We believe that the proposed constitutional amendment known as the 
Bricker amendment (S. J. Res. 1) as amended by the Senate Judiciary Com- 
mittee, which deals with the treatymaking powers as presently provided by 
the Constitution, is unnecessary and undesirable, and that the various other 
texts suggested carry serious hazards in varying degrees. As reasons for our 
conclusion, we submit the following : 

“Section 1, which provides that a provision of a treaty which conflicts with 
the Constitution shall not be of any force or effect, simply states what is al- 
ready the accepted construction of the United States Constitution with respect 
to treaties and is unnecessary. The supremacy of the Constitution and amend- 
ments thereto over any treaty provision rests on the basic principles of the 
Constitution and is supported by the consistent decisions of the Supreme Court. 
As Chief Justice Taney said for the Court in 1853: ‘The treaty is therefor a law 
made by the proper authority, and the courts of justice have no right to amend 
or disregard any of its provisions, unless they violate the Constitution of the 
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United States.’ [Emphasis added.] Doe v. Braden (16 How. 635, 657). In 
accord: The Cherokee Tobacco ((1870) 11 Wall. 616, 620-621), Geofroy y. 
Riggs ( (1890) 133 U. S. 258, 267), and United States v. Minnesota ( (1926) 270 
U. S. 181, 207-208). This doctrine is not weakened, but is reaffirmed in Mis- 
souri Vv. Holland ( (1920) 252 U. S. 416, 433), where Justice Holmes states: ‘We 
do not mean to imply that there are no qualifications to the treatymaking 
power * * * The treaty in question does not contravene any prohibitory words 
to be found in the Constitution.’ 

“Not only is section 1 unnecessary, but it is also decidedly undesirable. Since 
constitutional amendments are not ordinarily enacted to accomplish something 
already effective, there is the danger that courts will construe the amendment 
as intended to change the present law. In the view of the members of the Com- 
mittee on Peace and Law of the American Bar Association, which has been 
advocating this amendment, section 1 is intended to reverse the doctrine of 
Missouri v. Holland, that the treaty power is a delegated power, the proper 
exercise of which may not necessarily be forbidden by the 10th amendment. 
(See testimony of Mr. Alfred J. Schweppe, Senate committee hearings, p. 54.) 
Thus, section 1 would introduce in the Constitution a new element of confusion. 

“Section 2 of the proposed amendment is a two-pronged reversal of our con- 
stitutional system. First, it requires that before a treaty becomes valid as 
domestic law it must be reenacted by Congress. Secondly, it provides that 
legislation implementing the treaty be within the specifically enumerated and 
delegated powers of Congress. 

“As to the first requirement, it would disable this country from entering into 
self-executing treaties. Our present practice is particularly justified by the 
constitutional provision that two-thirds of the Senators present must concur in 
the ratification of any treaty. In the 164 years of its existence this safeguard 
has proved both real and effective: of the 1,224 treaties submitted to the Sen- 
ate from 1789 to March 30, 1953, 130 were not approved, 214 were approved 
with reservations or understandings and 31 were pending as of that date. 

“The second requirement of section 2 of the amendment would necessitate 
enabling and implementing legislation by each of the 48 States, with the excep- 
tion of certain limited fields. That was the condition under the confederacy 
and was one of the principal reasons which led to the adoption of the Constitu- 
tion in its present form. The fears which are now being expressed by Senator 
Bricker and others were also expressed at the time of the adoption of the 
Constitution and these fears were rejected as unfounded by a majority of the 
delegates. Experience since then justifies the wisdom of the position then 
taken. 

“The proposed amendment would embarrass tremendously and weaken criti- 
cally the United States in its conduct of foreign affairs and hinder the Presi- 
dent in carrying our major responsibilities. In many instances a foreign coun- 
try would virtually have to make separate treaties with each of the 48 States 
or at least obtain concurrent legislation from them. 

“Such a change would also upset the constitutional balance of power between 
the executive and legislative branches of the Government. The President does 
not have a free hand under present constitutional provisions in negotiating 
treaties. He still must have the concurrence of two-thirds of the Senators 
present to have the treaty ratified, which in itself is sufficient check on abuse 
of power and has proved to be such. In fact the Executive has never made a 
treaty which has been held to conflict with the Constitution. In the same period 
some 70 acts of Congress have been held void by the courts. 

“With reference to section 3 dealing with executive agreements we feel that 
the proposed amendment does not meet the objective which might have been 
desirable, namely the definition of where treaties end and executive agreements 
take over. As the amendment is drafted, most if not every executive agreement 
could well require legislative implementation. That is not practical in the con- 
duct of foreign affairs where in times of emergency swift action by the Execu- 
tive head is required. In most instances, however, executive agreements are 
entered into pursuant to prior legislative authorization. The possibility of an 
abuse by the President of his powers as to executive agreements is not over- 
looked by us but the likelihood of such occurrence appears to be remote and 
we feel the probability of detriment to the country by hampering the President 
(as proposed) in entering into such agreements in emergencies is far greater 
than the danger of abuse. The subjection of executive agreements to the pro- 
visions of proposed sections 1 and 2 is open to the same objections as the 
subjection of treaties to these restrictions. 
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“The proponents of the amendment contend that its enactment would pre- 
vent the reocevrrence of such agreements as that of Yalta. They fail to advise, 
however, that since the Yalta agreement did not affect American internal law, 
no congressional action would have been required, had the Bricker amendment 
been in existence at that time. 

“Furthermore, the effect of any undesirable treaty or an executive agreement 
can be met by an act of Congress subsequent to the date of the adoption of the 
treaty or agreement, and such statute would supersede the provisions of the 
treaty, insofar as our courts are concerned, although it may constitute a breach 
of an international obligation. The doctrine is not disputed that a subsequent 
act of Congress will override insofar as domestic law is concerned either a 
treaty (Moser v. United States (1951, 341 U. S. 41, 45), and cases cited in note 
5) or, a fortiori, an executive agreement. Compare United States v. Guy W. 
Capps, Inc. (1958, C. A. 5) 204 F. (2d) 655, 658) which held that the executive 
agreement between the United States and Canada of 1948 ‘was void because it 
was not authorized by Congress and contravened provisions of a statute dealing 
with the very matter to which it related.’ 

“As President Bisenhower has said, the proposed amendment ‘would have had 
the effect of depriving the President of the capacity necessary to carry on nego- 
tiations with foreign governments * * *, It is our belief that constitutional 
amendments transcend partisan politics, and that our fundamental principles of 
government should not be imperiled because of occational fears or feelings. 
Over a century ago, Justice Joseph Story concluded his analysis of the underly- 
ing issue with an enlightening warning which is equally true today: “The treaty- 
making power * * * was declaimed against with uncommon energy as danger- 
ous to the commonwealth and subversive of public liberty. Time has demon- 
strated the fallacy of such prophecies, and has confirmed the belief of the friends 
of the Constitution, that it would be not only safe but full of wisdom and sound 
policy. Perhaps no stroner illustration than this can be found, of the facility 
of suggesting ingenious objections to any system calculated to create public 
alarm, and to wound public confidence, which, at the same time, are unfounded in 
human experience or in just reasoning.’ 

“The proposed effort to limit the treatymaking power and to curtail the con- 
stitutional authority of the President to conduct our foreign relations appears 
to be motivated at least partly by an attempt to weaken our participation in the 
United Nations and eventually cause our withdrawal from that organization on 
the part of those who do not understand that the only alternative to collective 
security is universal insecurity. 

“For the all foregoing reasons we feel that the proposed amendment is ill- 
advised and we recommend its rejection.” 

Lyle M. Allen, Jr., William R. Schneider and Richard O. Rumer, who favor the 
adoption of the Bricker amendment have prepared and submit for consideration 
of the members of this association the following summary of their views on 
the subject : 

‘1. The purpose of the proposed Bricker amendment is to declare void domes- 
tically any provision of a treaty or international agreement made by the Presi- 
dent which conflicts with the Constitution of the United States or the rights of 
any citizen under that Constituion. Beyond that, the amendment does not pro- 
pose interference with the treatymaking power, as now interpreted by the Su- 
preme Court of the United States. We believe it to be the intent of the Consti- 
tution and the desire of the people that, to the extent mentioned, the power of the 
President and the Senate should be subject to the constitutional checks which 
will be expressly imposed by the amendment. It should be clearly understood, 
however, that the proposed amendment is not an amendment of the treatymak- 
ing power so far as the negotiation and ratification of treaties are concerned. 
After the amendment is adopted, the President and the State Department will 
still be as entirely free as they are now to negotiate treaties, and the Senate will 
still be as entirely free as it is now to ratify treaties, which upon ratification, 
will have the same effect internationally that they have always had. The only 
limitation imposed by the amendment, then is with respect to internal and 
domestic affairs, and as to these, the only requirement is that before the terms 
of a treaty can be made effective in such affairs, it must pass through the same 
legislative processes as would any other law passed by the Congress, and be 
subject to the same constitutional limitations. 

“2. Enlargement of congressional power by treaty : Missouri v. Holland ( (1920) 
252 U. S. 416) held that whereas a law of Congress to be valid must be made in 
pursuance of the Constitution, a treaty, to be valid and effective law need only 
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to be made by authority of the United States, that nothing presently in the Con- 
stitution forbids enlargement of congressional power by and through a treaty. 

Under this doctrine of expansion of powers by treaty, the Chief Justice of the 

United States and two other Justices in the recent steel seizure case indicated 

that, in their opinion, although the President of the United States lacked power 
under the Constitution to seize private property, our ratification of the United 

Nations Charter and the North Atlantic Pact as treaties, and statutes implement- 

ing these treaties, gave him such power. Youngstown Sheet ¢ Tube Co. v. Sawyer 

( (1952) 343 U. 8.579). Also recently, the alien land law of California was held 

void because in conflict with the United Nations Charter. Fujii v. State ( (1950) 
217 Pac. (2d) 481). On appeal, this principle was recognized even though the 
United Nations Charter was held not to be self-implementing. (See id. 242 Pac. 

(2d) 617.) 

“The danger of the doctrine of these cases if applied in the field of civil 
liberties is quite obvious. The danger may be remote, as the opponents of the 
amendment contend, but the evil, if it should befall us, is so great that the 
course of wisdom and prudence is clear. That course is to give the Supreme 
Court of the United States a clear constitutional mandate that neither the 
Bill of Rights nor any other part of the Constitution is ever to be rendered 
meaningless by an abuse of the treatymaking power. 

“3. Power of courts as to treaties: In the very early case of Ware v. Hylton 
((1796) 3 Dall. 199), Justice Chase said that he doubted the power of the 
Court to hold a treaty unconstitutional. In Oetjen v. Central Leather Co. (1918) 
246 U. S. 297), the Court said: ‘The conduct of the foreign relations of our Goy- 
ernment is committed by the constitution to the executive and legislative—“the 
political”—departments of the Government and the propriety of what may be 
done in the exercise of this political power is not subject to judicial inquiry or 
decision.’ In U. 8. v. Reid ( (1934) 73 F. (2d) 153), the Court said : ‘It is doubtful 
if courts have power to declare the plain terms of a treaty void and unenforce- 
able.’ It is true that there have been judicial expressions in some of the old cases, 
such as The Cherokee Tobacco ((1870) 11 Wall. 616, 620-1); Holden v. Jay 
( (1872) 17 Wall. 248); Geofroy v. Riggs ((1889) 133 U. S. 258, 267); Doe v. 
Braden ( (1853) 16 How. 635, 657), that a treaty cannot violate the Constitution, 
nor authorize what the Constitution forbids, nor change the nature of the Gov- 
ernment of the United States or the relation between the States and the United 
States. There is even an expression, once very comforting, in New Orleans v. 
United States ( (1836) 10 Pet. 662, 736), expounding the Jeffersonian view of 
the treaty clause that ‘Congress cannot by legislation enlarge the Federal juris- 
diction nor can it be enlarged under the treatymaking power.’ 

“But, as shown for some years in the reports of the committee on peace and 
law of the American Bar Association, those who have intensively studied this 
question long ago had to give up these otherwise satisfying old dicta of the 
Supreme Court. 

“Before the American Society of International Law in 1929, the late Chief 
Justice Charles Evans Hughes said that there was in the Constitution ‘no ex- 
plicit limitation’ on the treaty power, and that he would ‘not care to voice 
an opinion as to an implied militation on the treaty making power; the Supreme 
Court has expressed a doubt whether there could be any such,” his reference 
being to the expression of doubt in Missouri v Holland, page 423. 

“4. Executive agreements: In U. 8. v. Pink ( (1942) 315 U. S. 233), involving the 
effect of a confiscation decree made by Soviet Russia, the Supreme Court of the 
United States held that the so-called Litvinov agreement, made between Maxim 
Litvinov, Soviet Foreign Minister, and President Franklin D. Roosevelt, was a 
binding executive agreement that superseded the law of the State of New York. 
The Court said: ‘But State law must yield when it is inconsistent with, or 
impairs the policy or provisions of a treaty or of an international compact or 
agreement. See Nielson v. Johnson (279 U. 8. 47). Then the power of a State to 
refuse enforcement of rights based on foreign law which runs counter to the 
public policy of the forum (Griffin v. McCoach (313 U. 8. 498)) must give way 
before the superior Federal policy evidenced by a treaty or international com- 
pact or agreement.’ 

“Executive agreements have been increasingly used in lieu of treaties under a 
doctrine developed in the State Department that treaties and executive agree- 
ments are interchangeable. See McDougal and Lane, Treaties and Congres- 
sional—Executive or Presidential Agreements; Interchangeable Instruments of 
National Policy (54 Yale L. J. 181 and 534 (1954) ) ; Borchard Treaties and Exec- 
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utive Agreements (50 Am. Pol. Sci. Rev. 729 (1946)). The possible effects upon 
our traditional concepts of law and government are obvious. 

“5. Potentialities of present treaty and executive agreement making power: 
There have been a number of recent demonstrations of inclinations and at- 
tempts, by the process of treaties, to impose upon the people of the United States 
laws regulating their conduct in purely domestic affairs which the Congress of 
the United States could not make effective because of the limitations imposed 
upon it by the Constitution of the United States. Among these are the United 
Nations Covenants on Human Rights, the Genocide Convention and the Con- 
vention for Establishment of an International Criminal Court—treaties, in- 
nocuous in their names, which would have made a mockery for American citi- 
zens of many of the most cherished civil liberties contained in our Bill of Rights. 


CONCLUSION 


“In all the world, we, the United States, are the last hope and last strong- 
hold of individual liberty. There is a grave threat to that liberty from the 
treaty making power. The need for the Bricker amendment is therefore im- 
minent, great and apparent.” 

In order that the issue may be presented for the consideration of the members 
of this association, the majority of the members of your committee who are 
opposed to the adoption of the Bricker amendment, propose the adoption by the 
members of this association the following resolution : 

“Be it resolved, That the Bar Association of St. Louis is opposed to the 
adoption of Senate Joint Resolution 1 as revised by the Committee on the Ju- 
diciary of the Senate and recommends that said resolution be rejected by the 
Congress of the United States ; be it further 

“Resolved, That the executive committee of this association be and it is hereby 
authorized to transmit copies of this resolution to the Congress of the United 
States and to take such other action as it may deem appropriate to make known 
the opposition of this association to the adoption of the Bricker amendment.” 

Respectfully submitted. 
Forrest M. HEMKER, 
Jacos M. LasHLy, 
SAMUEL H. LIBERMAN, 
WILper Lucas, 
Pau B. Rava, 
FraNK P. ASCHEMEYER, Chairman. 
Constituting the majority of the Committee. 
Lyte M. ALLEN, Jr. 
WILLIAM R. SCHNEIDER, 
RicHarp O. RUMER, 
Constituting the minority of the Committee. 





NorktTH AMERICA COMPANIES, 


Philadelphia 1, Pa., May 10, 1955. 
Hon. Estes KEFAUVER, 


Senate Office Building, Washington, D. C. 


DeaR SENATOR KEFAUVER: In connection with the current hearings on the 
Bricker amendment (S. J. Res. 1), and pursuant to the permission granted by the 
committee, the writer herewith submits the enclosed statement of views. 

For your convenience, the essential points of the proposals are marked on 
pages 3, 16-18. It is hoped that the supporting material may be a useful con- 
tribution to your thinking on this most important problem. 

Respectfully yours, 


Rosert B. Ery III, Counsel. 
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A HIDDEN HOLE IN THE FIFTH AMENDMENT: TREATY POWER 
VERSUS PROPERTY RIGHTS: A SUBSTITUTE 
FOR THE BRICKER AMENDMENT 


By 
Roser B. Ey, III* 
Introduction 


In the recent debates on the subject of treaty powers versus constitutional 
guarantees, centering on the Bricker Amendments and proposed substitutes for it,! 


major attention was paid to possible infringements by treaty, of personal liberties, 
rather than of property rights.? 


Proponents of the amendment made much of the likelihood that the United 
States might adhere to the United Nations-sponsored Convention on Genocide,’ 
the Draft International Convention on Human Rights,‘ or the Proposed Statute for 
an International Criminal Court.4* Dramatic pictures were drawn of American 
citizens snatched from the bosom of their native land and haled before internation- 
al courts, charged with crimes against international law and deprived of the fair 
trial guaranteed by our Constitution. 


Opponents of the Bricker Amendment made much of the fact that the United 
States had not, in fact, adhered to any of these troublesome treaties, that there was 
no likelihood of their doing so in the future and that if a treaty inconsistent with 
constitutional guarantees were made by the President and Senate, the whole Con- 
gress and the federal courts could be counted upon to restore the protection afforded 
by the ‘Supreme Law of the Land”. 


Both sides sought to draw support from the now famous case of Fujii v. Cals- 
fornia.® In that case the lower court had held that the provisions of the United 
Nations Charter, to which the United States has adhered, made invalid the state's 
Alien Land Law. This conclusion was reversed on appeal, on the ground that the 


*B.S. Princeton University 1928; LL.B. University of Pennsylvania, 1931; Chairman Committee 
on International Law Philadelphia Bar Association; member Pennsylvania and American Bar As- 
sociations; Counsel Insurance Company of North America. 


1 §. J. Res. 102, 82d Cong., 1st sess.; S. J. Res. 130, 82d Cong. 2d sess.; S. J. Res. 1, 83d Cong., 
Ist van ; the Knowland substitute, appearing in 99 Cong. Rec. 9757 of July 22, 1953; S. J. Res. 1, S. 
147, H. J. Res. 23, 27, 33, 41, 59, 60, 96, 99, 103, 111, 172, 84th Cong.., 1st sess. 

2 Phillips, “The Genocide Convention: its effect on our legal system”, 35 A.B.A.J. 623; Holman, 
“Treaty law-making: a blank check for writing a new constitution”, 36 A.B.A.J. 707; Pearson, 
Backus “Save the peace power: don’t strait-jacket treaties”, 39 A.B. AJ. 804; Hatch, “Treaty- making 
power: ‘an extraordinary power liable to abuse’, 39 A. B. A.J. 808; MacChesney, McDougal, Mat- 
thews, Oliver, Ribble, “Treaty power and the Constitution: the case against amendment’’, 40 A.B.A.J. 
203, 248; Hatch, Finch, Ober ““—case for amendment”, 40 A.B.A.J. 207, 252. 

8 United Nations Document A/810, pp. 174-177; reprinted in 35 A.B.A.J. 52. 

4 United Nations Document E/2447, pp. 39-50. 
4s United Nations Document A/AC.48/4, 5, Sept. 1951. - dag ™, “A proposal for an international 
criminal court; a critique and an alternative’, 57 Dick. L 
6 217 P.2d 481 (1950) ; 242 P.2d 617, (1952). 
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Charter was not a self-executing treaty. It is not difficult to see that these decisions 
are a two-edged sword in the hands of either proponents or opponents of the Bricker 
Amendment. 

Actually, of course, since human conduct is never precisely predictable, no 
one can say with certainty whether all future treaties will square with the Consti- 
tution, which of them will be self-executing, or how Congress and the courts will 
react. The most that can be done is to examine the record of the past and to as- 
sume that the future will not depart greatly from it. If this procedure is followed 
with respect to property rights, rather than personal liberties, in the field under dis- 
cussion, a considerable volume of precedent can be unearthed on which to make 
predictions. 

Study of this data suggests, as a substitute for the Bricker Amendment (which 
might hamper the conduct of our country’s affairs by limiting the treaty power), 
an amendment which would leave the treaty power untouched but would establish 
beyond the power of Congress to abolish or amend the Court of Claims as a tribunal 
with original jurisdiction to grant full relief whenever the treaty-making or other 
powers of the United States had been used so as to impair the rights and privileges 
guaranteed by the Constitution. 


The Type of Situation under Discussion 


The Fifth Amendment provides in part “. . . nor shall private property be 
taken for public use without just compensation”, “nor shall any person . . . be 
deprived of . . . property without due process of law’’. How far has the treaty 
power been used in the past so as to impinge upon these guarantees? If or when 


this has been done, what remedies have been and are available to parties claiming 
to have been aggrieved? 


A citizen, or group of citizens, acquires a claim against a foreign government. 
As discussed below, the claim may be based on national or international law; it 
may sound in tort or in contract; and it may arise from transactions in the United 
States, in the air, on the high seas or abroad. Other citizens may have identical or 
similar claims arising out of the same or related transactions. After the claims 
have arisen our Government, in order to preserve friendly relations with the for- 
eign power involved or otherwise to promote our foreign policy, makes a treaty 
whereby the claims of our citizens are taken over by our Government and released 
to the foreign power. Our Government may or may not receive money consideration 
for execution of this treaty, and this consideration may or may not be distributed 
by our Government to the claimants. 

Our history abounds with such situations. The following will suffice for 
purposes of illustration of the type of treaty, as well as to indicate the reactions of 
Congress and the courts. 

(1) One of the earliest situations giving rise to claims against foreign sover- 
eigns, based on torts under international law committed on the high seas, and later 
barred by treaty, was the “‘spoliations’’ committed on American ships and cargoes 


62805 O—55——_59 
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by various European powers engaged in the general hostilities at the end of the 
eighteenth century during Napoleon's rise to power. Each of the belligerents 
sought to cut off enemy commerce and, regardless of the rights of neutrals, such as 
the United States, seized and condemned American ships and cargoes on flimsy or 
no pretext of carrying contraband. The principal offenders were England, France, 
Spain, Denmark and the Kingdom of the Two Sicilies. Our Government pressed 
the claims of our citizens with varying results, summarized as follows: 


Claims agains Great Britain were settled through a provision in the Jay Treaty 
of 1794 constituting a joint claims commission, pursuant to the decisions of which 
Great Britain paid our citizens $11,600,000." So far as concerns Spain, which had 
acted as an ally of France and had permitted French authorities to condemn our 
ships as prizes in Spanish waters, our Government, as one of the conditions of the 
Treaty of 1819 ceding Florida to the United States, agreed to make satisfaction 
for the claims of Americans against Spain.* To fulfill this obligation, Congress 
constituted a claims commission and paid its awards, totaling $4,000,000. Our 
Government released Denmark in 1830, and The Two Sicilies in 1832, in consid- 
eration of payments of $650,000 and $1,900,000 respectively, which were distri- 
buted to our claimants.® As to France, the results were mixed. With respect to 
spoliations after 1801, France paid $5,000,000 to have a release under a treaty of 
1831, and this sum was used to pay each claimant roughly sixty percent of his 
claim.1° With respect to spoliations prior to 1801, the French countered our claims 
with assertions that the United States had violated the Treaty of Alliance of 1788, 
by making the Jay Treaty of 1794 with England, then the enemy of France.!! In 
return for the French withdrawal of this charge, our Government executed the 
Treaty of 1800, by which the French were released from claims of our citizens, 
without payment of any money consideration.!? For eighty-five years the disap- 
pointed claimants, originally about 900 in number!® sought compensation from 
the United States, invoking the provisions of the Fifth Amendment, quoted above, 
but were neither paid nor permitted to sue. In 1885, the successors of the claimants 
were permitted by a special act to petition the Court of Claims.'4 This court, re- 
ported to Congress that the execution of the Treaty of 1800 amounted to a taking 
“within the meaning and intent of the Constitution’’!5 and found that the barred 
claims against France had amounted to some $7,000,000.!* Congress refused to 


6 The history of these spoliations and of the settlements of them is fully discussed, with emphasis 
on the French activities, in Gray v. United States, 21 Ct. Cl. 340, especially beginning at page 360. 
See Bancroft Davis “Treaties and Conventions”, 1014-1016. 
Senate Executive Document 74, 49th Cong., 1st sess. 
Treaty of March 28, 1830, with Denmark; Treaty of October 14, 1832, with The Two Sicilies. 
See n. 8, supra. 
As discussed in Gray v. United States, 21 Ct. Cl. 340. 
8 Stat. 178 et seq. 
See “Index of Awards” printed for the Court of Claims by the Government Printing Office, No. 
48029-34-1. 
14 Act of January 20, 1885, 23 Stat. 283. 
16 eee United States, 21 C. Cls. 340, affirmed after reargument in Cushing v. United States, 
22 Ct. he, fs 
16 See n. 13, supra, 
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accept the view of the court. It has since appropriated, however, $3,900,000 to be 
paid “by way of gratuities and not as of right” to certain claimants,!7 leaving the 
claims of some 200 “original sufferers” partly paid, and another 200 or more 
wholly unpaid.1® 


(2) A very early claim based on contract and arising abroad under Spanish 
law was considered in Meade v. United States.\9 There an American had rendered 
services to Spain, which recognized as valid his claim for compensation, but which 
had not paid it when negotiations were begun for the Florida cession. To facilitate 
these negotiations, claimant turned over his claim to our Government. As indicated 
above, the treaty finally executed released Spain in consideration, so far as this 
claimant was concerned, of payment of certain funds, less than the amount of the 
claim as liquidated by the Spanish Government. After extensive appeals to Con- 
gress by the claimant and his representatives, and after two Congressional refer- 
ences to the Court of Claims, the claim against the United States was rejected to 
the extent that it exceeded the money paid by Spain. As discussed below, there 
were conflicting statements by the court as to whether there had been a taking 
within the meaning of the Fifth Amendment.?° 


(3) At the conclusion of each of the conflicts in which American citizens 
have been injured during the period while the United States was not a belligerent, 
similar situations have arisen. A typical case is that of the Black Tom sabotage 
by German agents prior to our entry into World War I, giving rise to tort claims 
under our law, settled through payment made by Germany in consideration of a 
release and distributed through a claims commission.?! There have been similar 
claims against Germany, Japan, Italy and Yugoslavia arising out of injuries, under 


international law, to American persons and property by those governments prior 
to our entry into World War II. The Italian and Yugoslav peace treaties released 
these claims in return for money payments to the United States, yet to be distri- 
buted.22 The contractual agreement with the Federal German Republic and the 
treaty with Japan leave these claims against those countries open for future negotia- 


17 By Acts of March 3, 1891, 26 Stat. 862, 897; March 3, 1889, 30 Stat. 1161, 1191; May 27, 
1902, 32 Stat. 207, 217; February 24, 1905, 33 Stat. 743, 780. As to the nature of these payments 
as purported “gratuities”, see Blagge v. Balch, 162 U. S. 439, 457; 16 Sup. Ct. 856, 857, 40 L. Ed. 
1032 (1896). 

18 See n. 13, supra. 

19 2 Ct. Cls. 224. 

20 See p. 7, below. 

21 The history of these proceedings is well summarized in Z and F Assets Realization Corp. v. Hull, 
311 U. S. 470, 61 Sup. Ct. 351, 85 L.Ed. 288 (1941). 

22 For text of these treaties see 61 Stat. 1369 as to Italy, and 62 Stat. 2133 as to Yugoslavia. In 
Rubin “The almost forgotten claimant: American citizens’ property rights violated”, 40 A.B.A.J. 
961, there is an interesting discussion of the situation arising (with respect to Rumania) where the 
United States, instead of receiving money consideration, is given by treaty the right to seize the 
property of a foreign power or its nationals and apply the proceeds to the claims of the United States 
and of American nationals. 
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tion.?* It remains to be seen whether claimants for war damage by these former en- 
emies will receive full compensation either from those countries or from our 
government.?3* 


(4) An approximately converse situation arose during our Civil War when 
the British assisted the South by supplying the “Alabama’’ and other men-of-war 
which preyed upon northern commerce, contrary to international law. The claims 
of our citizens were settled by the British payment of $15,000,000, distributed 
through a claims commission.?4 


(5) Apart from situations like the foregoing, each of which involves a group 
of similarly situated American citizens, whose claims are disposed of en masse 
by a treaty, there is a steady stream of claims against foreign governments by our 
citizens for injuries under international law, presented to our State Department 
for “‘espousal” by the United States and settlement on the basis of individual diplo- 
matic negotiation and agreement. According to a recent article in The American 
Journal of International Law:*§ 

“In the 1930's (when only some 13,000 Americans resided abroad) , 
claims presented to the Department of State on behalf of American citi- 
zens injured abroad in alleged violation of international law aggregated, 
on an average, more than a thousand a year. This number has been greatly 
increased by the disorders resulting from World War II, and by the fact 


that the number of Americans residing abroad has now jumped to over 
half a million.” 


These claims may be based on anything, from being shot down in an airplane on 
peaceful flight,?* to denial of trading rights under a treaty of friendship and com- 
merce. The claims may be settled by payments obtained from the wrongdoing gov- 


ernment, or they may drag through diplomatic maneuvers until the claimant, or 
his descendants, become disheartened and abandon the matter, or the claims may 
be released en masse as part of national rearrangements with the government con- 
cerned. 


23 The Contractual Agreement with Germany is, of course, purely an interim arrangement 
pending a formal peace treaty, which has since been ratified by the United States. 
The 18th Article of the Treaty of Peace with Japan (Dept. of State Publication 4561) provides, in 
part “The intervention of a state of war shall equally not be regarded as affecting the obligation to 
consider on their merits claims for loss or damage to property or for personal injury or death which 
aiose before the existence of a state of war, and which may be presented or re-presented by the Gov- 
ernment of one of the allied Powers. .. .” ; 

238 Under the Paris Reparations Agreement of 1946 German property vested by the American 
Alien Property Custodian was to be applied to war claims of American citizens, However, there 
was introduced in the last Congress, and is now pending before the 84th Cong, a bill (S. 995) 
which would return this vested property to the former enemy alien owners. Compare this with pro- 
visions of P.L. 744, 84th Cong., c. 1162 providing for the application of vested Japanese property 
to certain war claims against that government. 

24 For a discussion of these arrangements see United States v. Wed, 127 U.S. 51, Sup. Ct. 1000, 
32 L.Ed. 62 (1888). 

25 Cowles “Review of the United Nations Charter and the Adjudication of International Claims”, 
48 Am.J.It'l. L. 460. 

26 According to the New York Journal of Commerce the Chinese Communists have agreed to pay 
£367,000 as damages for injuries incurred by the shooting down on July 23, 1954, of a Cathay 
Pacific plane en route from Bangkok to Hong Kong. 
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Questions and Answers, if Any 


Whenever, by treaty, our Government takes over the claim of a citizen against 
a foreign power and releases that power, a series of important constitutional ques- 
tions arise, some of substance and some of procedure. The answers to the substantive 
questions seem quite clear, but procedural complications make them seem much 
less clear in practice. The phrase ‘the Supreme Law of the Land’, used in the 
Constitution to describe that document, becomes a mockery if procedural difficul- 
ties are permitted to destroy the rights guaranteed. 


(a) Is there a taking of private property, within the meaning of the Fifth 
Amendment when there is made a treaty of the type under discussion? An affirma- 
tive answer appears to be clearly established, at least in theory. 


In the Meade case, supra,*" the Court of Claims had before it a claim against 
the United States alleging a “taking’’ by means of a treaty releasing a contractual 
obligation of Spain to the plaintiff. The claim was dismissed by vote of three 
judges on procedural grounds. One judge based his opinion on the theory that 
the plaintiff was bound by the adverse report of a commission to which Congress 
had referred him. One judge wrote no opinion. The third felt there had been no 
taking, since the plaintiff had voluntarily entrusted his claim to the United States 
with full discretion as to settlement and was bound to accept whatever arrange- 
ments were made with Spain. On the question of whether the Fifth Amendment 
afforded protection in the absence of these procedural difficulties, however, the 
majority and the minority concurred. For the majority it was said: 

“Was the release and cancellation of Meade’s claim against Spain 
such an appropriation of private property to public use as comes within 
the rules of law and the provision of the Constitution? The court think it 
was. A man’s choses in action, the debts due him, are as much property and 
as sacred in the eye of the law as are his houses and lands, his 
horses and his cattle. And when taken for the public good, or released 
or cancelled to secure an object of public importance, are to be paid for 
in the same manner.’’28 

For the minority it was said: 

“The naked claims of American citizens against foreign govern- 
ments, unestablished, and unacknowledged, the government may renounce 
with or without consideration, and it can be held liable only for the con- 
sideration it receives and in the manner provided by treaty or by statute. 

But the property of an American citizen, whether it consists of material 

objects, or whether it be only an incorporal evidence of debt, can be taken 

from him only upon the condition prescribed by the Constitution of the 

United States, and that condition is, that he shall receive just compensa- 

OR. sian 

These two opinions seem to have settled the basic theories where the claim 
against the foreign sovereign is contractual in nature, while casting doubt in the 


27 Affirmed in 9 Wall. 691; 19 L. Ed. 687 (1869). 
28 2 Ct. Cl. 275. 
29 2 Ct. Cl. 318-319. 
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case of torts. However, any doubts on the latter would seem to have been put to 
rest by the later Court of Claims decision in Gray v. United States®® in which the 
claims against France had been for wrongful seizures of ships and cargoes. In re- 
porting to Congress its conclusions as to the liability of the United States the court 
had this to say with respect to the treaty barring these claims: 


“It seems to us that this ‘bargain’ (again using Madison’s word), by 
which the present peace and quiet of the United States, as well as their 
future prosperity and greatness were largely secured, and which was 
brought about by the sacrifice of the interests of individual citizens, falls 
within the intent and meaning of the Constitution, which prohibits the 
taking of private property for public use without just compensation.”’*! 
Thus it is settled that the making of a treaty barring claims of a citizen against 

a foreign power amounts to a taking, whether the claims sound in contract or in 

tort. The true distinction between these two classes of claims is only relevant in 

answer to the next question. 


(b) What is the measure of “just compensation” for such a taking? Here, as 
in other eminent domain cases, the hornbook rule is well established. Stated in 
general terms, the person whose property is taken is entitled to be paid the market 
value of the property at the time of taking, and if there be delay in payment, he is 
likewise entitled to ‘additional compensation for delay’, measured in terms of 
interest at going rates on the principal amount.*? 


It is a bit difficult, however, to apply this rule where the claim is against a 
foreign sovereign. What is the “market value’’ of such a claim? 


In some instances, as where the claim is upon a contract such as bonds issued 
by that sovereign and claimed to be in default (as was the situation discussed in 
Frazier v. Foreign Bondholders Protective Council,’*) there is an actual market 
from which quotations can be gotten. Again, even when the similar claims of a 
group of citizens are in tort, there may be sufficient trading in these claims to 
establish a market. For example, it appears in the records of the Court of Claims 
on French spoliations** that holders of these claims were able to and did sell the 
same at or near the estimated value of the property seized. 


In other types of eminent domain cases than those of taking-by-treaty, here 
under discussion, the absence of sufficient sales and purchases to constitute a market 
has not prevented an award of “just compensation”. As the Supreme Court said 
in Brooks-Scanlon Corp. v. United States,*® in which the Government requisitioned 
a building contract for a partially completed ship, what the courts should do in 
such a case is to consider all the circumstances and compute, as nearly as may be, 


21 Ct. Cl. 340. 

21 Ct. Cl. 394. 

Jacobs v. United States, 290 U.S. 13, 17; 54 Sup. Ct. 26, 27; 78 L. Ed. 142 (1933). 
133 N.Y.S.2d 606 (1954). 

See docket Nos. 1535 and 5268. 

251 U.S. 396, 44 Sup. Ct. 471, 64 L. Ed. 323 (1920). 
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‘the sum which will put [the party whose property is taken] in as good a position 
pecuniarily as [he] would have been in if [his] property had not been taken’’.*¢ 


Even when thus modified, however, the rule for computing “just compensa- 
tion” still presents difficulty when the property taken is a claim against a foreign 
sovereign, due to a combination of theoretical and practical considerations. In deter- 
mining the worth of such claims, prior to a treaty barring them, consideration must 
be given to the means and probability of collecting them. 


If the foreign sovereign has liquidated and admitted the validity of the claim, 
then it would seem that our courts would be obliged to find the claim to be worth 
the face amount at which it had been liquidated. It must be assumed that a foreign 
sovereign will meet its just debts; since, as the court said in tht Frazier case," “Our 
courts, for influential reasons of international comity, are without jurisdiction to 
pass upon a cause which involves the determination that a foreign sovereign has 
forfeited on its contractual obligation.” 


Where the foreign sovereign has admitted the validity of the claim, but it has 
not been liquidated, the foregoing rule of international comity still applies, but our 
courts are free to perform the task of liquidation, since they are merely doing what 
the foreign sovereign itself would do if it carried out the presumed performance 
of its admitted obligation. Such was the situation in the previously mentioned French 
spoliation cases. As the court said in the Gray case, “the claims being valid obliga- 
tions admitted by the French Government’’, the court proceeded under special 
act of Congress to report “the validity and amount” of “valid claims to indemnity 
upon the French Government arising out of illegal captures, detentions, seizures, 
condemnations, and confiscations’, fixing the amount in each case as the worth 
of the ship, cargo, or both. 


It is only where the claim against the foreign sovereign has been neither ad- 
mitted nor ligidated that there is any real difficulty, for then there is no basis for 
the presumption of faithful performance of the foreign sovereign. To make such 
a presumption would require the double hypothesis that the sovereign would con- 
sent to be sued, and that if sued the claimant would prevail. Of course, in the 
case of countries such as England, where the Crown has consented, by an act similar 
to our Federal Tort Claims Act to be suable generally like a private subject, one 
hypothesis becomes a reality. But for the treaty barring the claim, which would 
wipe out the right to sue, claimant would have been able to have his claim liquidated 


86 By way of elaboration the court said: “The value of such ships at the time of requisition, and 
the then probable value at the time fixed for delivery, the contract price, the payments made and 
to be made, the time to elapse before completion and delivery, the possibility that by reason of the 
government's action in control of materials, etc., the contractor might not be able to complete the ship 
at the date fixed for performance, the loss of use of money to be sustained, the amount of other 
expenditures to be made between the time of requisition and delivery, together with other pertinent 
facts, are to be taken into account and given proper weight to determine the amount claimant lost 
by the taking.” 

87 At 133 N.Y.S.2d 609. 
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in the foreign court of claims.** There would seem to be no reason why, in order 
to establish his measure of just compensation, he should not call upon our courts 
to take the place of the foreign tribunal in determining the worth of his claim. 


On the other hand, where the foreign sovereign has not given such a blanket 
censent to be sued, then as the Supreme Court said in Blagge v. Balch,3® the claims 
can only be enforced against the foreign sovereign through diplomacy or by a dec- 
laration of war. Hence in this case, only, can it be said that the claim against the 
foreign sovereign is worth no more than our Government in fact is able to obtain. 


Thus it is clear that (a) there is a taking within the Fifth Amendment when 
our Government executes a treaty barring claims of our citizens against a foreign 
sovereign, and (b) ‘‘just compensation’’ is to be computed on the basis of what the 
foreign sovereign has agreed to pay where the claim is admitted and liquidated, or 
what our courts find it should pay where the claim is admitted but unliquidated, 
or whatever our Government in fact obtains where the claim is neither admitted nor 
liquidated. There remains the final and crucial question. 

(c) What remedies are available to compel the payment of “just compensa- 
tion” in such cases? Here again, theoretical answers are not hard to find. The basic 
guarantee of ‘due process” by the Fifth Amendment, has been quoted above. In- 
terpreting this clause, the Supreme Court has said in Monongahela Navigation Co. 
v. United States:*° 

‘. . . Congress seems to have assumed the right to determine what 

shall be the measure of compensation. But this is a judicial and not a legis- 
lative question. The legislature may determine what private a 3 <a is 
needed for public purposes — that is a question of a political and legis- 
lative character; but when the taking has been ordered, then the question 
of compensation is judicial. It does not rest with the public, taking the 
property, through Congress or the legislature, its representative, to say 
what compensation shall be paid, or even what shall be the rule of com- 
pensation. The constitution bas declared that just compensation shall be 
paid, and the ascertainment of that is a judicial inquiry.” [Emphasis 
added. ] 

Elaborating on this decision, this court later said in Baltimore and Ohio Rail- 


road Co. v. United States:*) 


“The just compensation clause may not be evaded or impaired by any 
form of legislation. Against the objection of the owner of private property 
taken for public use, the Congress may not directly or through any legisla- 
lative agency finally determine the amount that is safeguarded to him by 
that clause. If as to the value of his pepesy the owner accepts legislative 
or administrative determinations or challenges them merely upon the 


88 Whereas the making of such a treaty bars this right to sue in this connection see Ozanic v. United 
States, 188 F.2d 228, in which it was held that an agreement of mutual release between Yugoslavia 
and the United States amounted to a withdrawal of the consent of the United States to be sued on 
claims within the scope of the agreement. 

89 162 U.S. 439, 16 Sup. Ct. 853, 40 L. Ed. 1032 (1896). 

40 148 U.S. 312, 13 Sup. Ct. 622, 37 L. Ed. 463 (1893). 

41 298 U.S. 349, 56 Sup. Ct. 797, 80 L. Ed. 1209 (1936). 
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ground that they were not made in accordance with statutes governing a 
subordinate agency, no constitutional question arises. But, when he ap- 
propriately invokes the just epee clause, he is entitled to a judicial 
determination of the amount. The due process clause assures a full hearin 

before the court or other tribunal empowered to perform the judicia 
function involved.” [Emphasis added. 


From these statements it would seem at first blush that thére is and always 
would be easily at hand full protection, in the form of a suit against the Govern- 
ment, for any citizen whose property was taken and given away by treaty. Analysis 
of our history and of our present law, however, will show that such protection has 
not always been available and ,in the absence of constitutional amendment, may not 
always remain available in the future. While the Supreme Court has said that the 
due process clause guarantees judicial review of contested claims for just compen- 
sation, access to the courts is wholly at the whim of Congress and will remain so 
unless and until the Constitution is amended. 


Claimants of just compensation for takings of their property by treaty have 
become the least well off of any class of claimants asserting constitutional rights 
against the Government. During the first sixty odd years of our history no citizen 
had any tribunal in which he might bring suit against the Government. In 1855 
the Court of Claims was established to handle any claim against the United States 
which Congress might refer to it.4? During the first twelve years of its existence, 
however, this court had no power to enter final judgment, and, as the Supreme 
Court has since said,‘* it acted during this period merely in the capacity of an 
“auditor” or “comptroller” for Congress. In 1867 the Court of Claims was given 
true judicial power,*4 but with exclusions of various types of claims, which have 
consistently discriminated against claimants for taking by treaty and certain other 
classes. 


The Act of 1867 gave the Court of Claims jurisdiction over claims “founded 
upon any law of Congress, except for pensions, or upon any Regulation of an 
Executive Department, or upon any contract, express or implied, with the Govern- 
ment of the United States’. However, in addition to excluding so-called Civil 
War claims and claims previously reported adversely, the Act of 1867 continued an 
exclusion of any claim “growing out of or dependent on any treaty stipulation 
entered into with foreign nations or with the Indian tribes’, found in the earlier 
Act of 1863. 


42 Act of February 24, 1855, 10 Stat. 612. 

48 The history of the Court of Claims is fully discussed in Williams v. United States, 289 U.S. 
553; 53 Sup. Ct. 751, in which it was held that this tribunal was not a ‘constitutional court’, so as 
to prevent reduction of salary of judge thereof. Note, however, that by P.L. 158, 83d Cong. c. 253, 
the court has now been “declared to be a court established under Article III of the Constitution.” 
44 Act of 1867, c. 19; 14 Stat. 9, repealing the provision of § 14 of the Act of March 3, 1863, 
C. 92, 12 Stat. 765, which had made judgments of the Court of Claims payable only after review by the 
Secretary of the Treasury. 
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For some time after the passage of the Act of 1867 there was doubt as tc 
whether it authorized suits against the Government for just compensation in emi. 
nent domain cases, generally, and in the case of takings-by-treaty, in particular. The 
affirmative was supported by the decision in Grant’s case,4® and by dictum in the 
Meade case, on the theory that when a taking occurs there is an ‘implied contract” 
by the Government to pay compensation. This “implied contract” theory was fol- 
lowed by the Supreme Court in United States v. North American Transportation 
and Trading Co.,*® but it was rejected by Chief Justice Hughes in the Jacobs case, 
when he said: 


“The right to recover just compensation . . . was guaranteed by the 

Constitution. . . . It rested on the Fifth Amendment. Statutory recogni- 

tion was not necessary. A promise to pay was not necessary... .” 

Since then all claims for just compensation have been recognized as resting 
on the Constitution, rather than on implied contract.‘7 


Moreover, not only was there doubt whether claims for takings by treaty 
came within the classes authorized by the Act of 1867, but there was also doubt 
whether they did not fall within the class of claims excluded as founded upon a 
treaty. These doubts have yet to be settled. In Eastern Extension, Australasia and 
China Telegraph Co. v. United States,4* a British corporation sued the United 
States in the Court of Claims for failure to carry out, after annexation of the Philip- 
pines, a contract previously made by the plaintiff with Spain, the former sovereign 
of those islands. On appeal the Supreme Court indicated that the claim was not 
within the jurisdiction of the Court of Claims, if considered as dependent upon 
the treaty of cession, or upon principles of international law applicable thereto. The 
case was remitted, however, in order to permit plaintiff to show liability under 
national law, on the basis of an implied contract. Nevertheless, as the Supreme 
Court decided on later appeal,** there was no express assumption by the United 
States of the contract with Spain and no implied promise. The plaimtiff did not 
assert any Claim of ‘‘taking” within the meaning of the Fifth Amendment, so that 
issue was not decided. 


Thus the Act of 1867 afforded at best a doubtful remedy for citizens claiming 
their property to have been taken and given away by treaty. Moreover, they were 
cut off from the remedy provided in eminent domain cases generally, as to which 
it had long been the custom of Congress to provide, at first in particular acts, and 
later by general legislation, for condemnation proceedings, sometimes in state as 
well as in federal courts, when the power of eminent domain was to be exercised, 


46 1 Ct. Cl. 41. 

46 253 U.S. 330, 40 Sup. Ct. 518, 64 L. Ed. 935 (1920). 

47 There might be some justification for the “implied contract’ theory where the government 
concedes the existence of property and the fact of taking on the basis of the maxim that the king 
can do no wrong, but this justification disappears whenever the government questions either o! 
these facts. 

48 231 U.S. 326, 34 Sup. Ct. 57, 58 L. Ed. 250 (1913). 

49 251 U.S. 355, 363, 40 Sup. Ct. 168, 170, 64 L. Ed. 305 (1920). 
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and for assessment of just compensation by the court during those proceedings.*° 
In takings-by-treaty, however, no condemnation proceedings are either necessary 
or customary, since the taking is accomplished by the mere act of ratifying the 
treaty. 


In 1885, one particular class of claimants for a taking-by-treaty was granted 
access to the Court of Claims on a curiously limited basis. By the Act of 1885,5 
French Spoliation claimants were permitted to secure from the court findings as 
to the validity and amount of their claims against France barred by the Treaty of 
1800, and the court was directed to report to Congress its conclusions as to the lia- 
bility of the United States. There is strong evidence in the legislative history of this 
act82 that Congress intended these reports to be conclusive as to liability, but merely 
interlocutory as to extent of damages and parties to be paid, all original individual 
claimants having long since died. Moreover, the rules announced in the Monongahela 
the Baltimore and Ohio cases, supra, would seem to compel this effect. However, 
Section 6 of the act provided that the reports should not “conclude either the claim- 
ant or the Congress’’, and the Court of Claims has later said in Insurance Company 
of North America v. United States,5* that it was not authorized to do more than 
act in an advisory capacity.5¢ 


In 1887, by the Tucker Act,5® the jurisdiction of the Court of Claims was ex- 
tended to include claims “founded on the Constitution’. On its face, this would 
permit suits for takings-by-treaty founded on the “just compensation” clause of 
the Fifth Amendment, without need to invoke the “implied contract’’ theory. 


The Tucker Act, however, still contained two stumbling blocks, one particular- 
ly applicable to claimants for takings-by-treaty prior to 1881, the other applicable 
to all alike. The Tucker Act contained the provision that “no suit against the Gov- 
ernment of the United States shall be allowed under this Act unless the same 
shall have been brought within six years after the right accrued for which claim is 
made’. Hence this act afforded no relief where, as in the French spoliation cases, 
the treaty was executed and the constitutional right, apart from the right to sue, 
arose prior to 1881. Furthermore, the Tucker Act did not repeal the previous ex- 
clusion of claims founded on treaty. 


50 As was said by the Supreme Court in Chappell v. United States, 160 U.S. 499, 16 Sup. Ct. 397, 
400, 40 L. Ed. 510 (1896). “It is now well settled that whenever, in the execution of the powers 
granted to the United States by the constitution, lands in any state are needed by the United States 
for a fort, magazine, dockyard, lighthouse, customhouse, courthouse, post office, or any other 
public purpose, and cannot be acquired by agreement with the owners, the Congress of the United 
States, exercising the right of eminent domain, and making just compensation to the owners, may 
authorize such lands to be taken, either by proceedings in the courts of the state with its consent, 
or by proceedings in the courts of the United States with or without any consent or concurrent 
act of the state, as Congress may direct or permit.” 

51 23 Stat. 283. 

52 See S. Rep. No. 306, 48th Cong., 2d Sess.; Cong. Rec., 48th Cong. 2d Sess., p. 700. 

53 121 F. Supp. 649; cert. denied, 75 Sup. Ct. 88; rehearing denied, 75 Sup. Ct. 206. 

54 Bills (H.R. 481 and 2233, 84th Cong.) are now pending designed to give the court the power 
to enter final judgment on these claims. 

56 24 Stat. 505. 
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In the 1911 revision of the Judicial Code,®* the Tucker Act exclusion of suits 
where the right on which the claim was based accrued more than six years previous- 
ly was eliminated. Instead it was provided, ‘Every claim against the United States 
cognizable by the Court of Claims shall be forever barred unless the petition . . . 
is filed . . . within six years after the claim first accrues”. The Tucker Act provision 
had been both an exclusion and a limitation, since it both withheld the right to sue 
where the substantive right had accrued more than six years previously, and cut off 
after six years the right to sue in any case. The provision in the Act of 1911 was one 
cf limitation only. Apparently, except for the continuing doubtful exclusion of 
claims founded on treaty, this would have given claimants for takings-by-treaty 
prior to 1881, excluded by the Tucker Act, a new right to sue, which they were 
obliged to exercise prior to 1917. To avoid such an argument, however, the com- 
mittee preparing the 1911 act eliminated the outstanding class of claims, French 
spoliation, which might have tested this theory, by a notation that the act did 
not apply to them.5? 


Even at the present time, the remedies available to claimants for takings-by- 
treaty remain doubtful, at best. The latest general revision of the Judicial Code®* 
occurred in 1948. This revision continues the Court of Claims’ general jurisdiction*’ 
over “claims founded on the Constitution’’. Furthermore, it has only the limitation 
of the Act of 1911, cutting off rights to sue after six years,®° rather than the Tucker 
Act’s combined limitation and exclusion, forbidding suits where the rights involved 
are more than six years old. Apart from the exclusions of claims for pensions*! 
and claims founded on treaty stipulation,*® all previous exclusions, such as for Civil 
War claims and claims previously reported adversely, have disappeared. 


With the Judicial Code in this shape, the way would seem to be clear for suits 
alleging a taking-by-treaty. However, the decision of the Court of Claims in the 
North America case, supra, and the failure of the Supreme Court to review, leaves 
this reasoning in doubt. It will be recalled that the taking alleged in that case 
occurred in 1800, more than six years prior to passage of the Tucker Act. In reach- 
ing the conclusion that it had no “jurisdiction to pass on the merits of the claim 
at this time’’, the Court of Claims refers to the provisions of the Tucker Act as ‘the 
statute of limitations” and goes on to say that it can “find no language in any of 
the acts which have been passed which shows an intention on the part of the Con- 
gress to waive the statute of limitations in this case, nor any language in any gen- 
eral renewal statute under which the claim might be presented”. 


The Government did not raise in the North America case any question as to 
whether the exclusion of claims founded on treaty stipulation would have barred 


March 3, 1911, c. 231, 36 Stat. 1093. 

S. Rep. No. 388, 61st Cong., 2d Sess., p. 158. 
Title 28 U.S.C. 

June 25, 1948, c. 646, § 1491, 62 Stat. 869. 
Ibid., § 2501. 

Ibid., § 1501. 

Ibid., § 1502. 
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the suit had the claim been less ancient, and the Court says nothing on this point. 
The solution to this problem must await further litigation, which may arise under 
more recent treaties barring claims of Americans against foreign governments. 

There is, however, one point stressed by the court in the North America case, 
requiring re-emphasis. Having stated its conclusion that Congress had never pro- 
vided for judicial review of French spoliation claims, based on the Constitution 
and now more than a century and a half old, the Court of Claims states, ‘This is a 
matter which is in the discretion of Congress’. [Emphasis added.] 


Since one is here concerned with constitutional rights and since the ‘due 
process” clause has been held to guarantee judicial review when these rights are 
questioned in eminent domain cases,** the court might better have said that the 
withholding of the right to sue was within the ‘‘power’’, rather than the “‘discre- 
“ion” of Congress. The distinction, however, is largely academic, as the following 
discussion makes clear. 


Even though Article III, Section 2 of the Constitution, provides that “The 
judicial Power shall extend to all cases, in Law and Equity, arising under the Con- 
stitution . . .”’ including ‘‘Controversies to which the United States shall be a Party’, 
no provision is made for automatic exercise of that power. Section 1 of Article III 
provides that “the judicial Powers shall be vested in one Supreme Court and in 
such inferior courts as the Congress may from time to time ordain and establish”. 


[Emphasis added. ] 


No provision is made elsewhere for the compensation and tenure of the 
Supreme Court. An Act of Congress was required to bring it into being.*4 An act 
t» absolish it, however, once established, would probably be held unconstitutional. 


Moreover, the existence of the Supreme Court is no protection to claimants 
alleging infringement of constitutional rights and seeking judicial review. The orig- 
inal jurisdiction of the Supreme Court®® includes only “cases affecting Ambassa- 
dors, other public Ministers and Consuls, and those in which a state shall be a 
Party’. In all other cases the Supreme Court has only appellate jurisdiction “with 
such Exceptions, and under such Regulations as the Congress shall make”’. 


As the Supreme Court said in Kline v. Burke Construction Co.:58 


“Only the jurisdiction of the Supreme Court is derived directly from 
the Constitution. Every other court created by the general government 
derives its jurisdiction wholly from the authority of Congress. That body 
may give, withhold or restrict such jurisdiction at its discretion, provided 
it be not extended beyond the boundaries fixed by the Constitution. . . . 
The Constitution simply gives to the inferior courts the capacity to take 
jurisdiction in the enumerated cases, but it requires an act of Congress to 
confer it.” [Emphasis added. ] 


See n’s. 40 and 41 supra. 

The Judiciary Act of 1789. 

Art. Ill, § 2, Cl. 2. 

260 U.S. 226, 43 Sup. Ct. 79, 67 L. Ed. 226 (1922). 
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Hence there is no remedy for enforcing the right of just compensation for 4 
taking-by-treaty, except as Congress gives permission to sue. Moreover, there js 
even debate as to whether and how such a permission, once given, may be with- 
drawn.®? In any case, there is no legal method of compelling Congress to give its 
consent. 


A Resume of the Situation 
Judicial opinion is unanimous, to the following effect: 


(1) A taking within the meaning of the Fifth Amendment occurs whenever 


a treaty is made whereby a foreign sovereign is released from claims of our citi- 
zens against it. 


(2) The Fifth Amendment guarantees here, as in other cases of eminent do- 
main, that “just compensation” shall be paid. 


(3) There is no question as to the fulfillment of this guarantee when, as is 
usually the case, our Government obtains a money consideration for the release and 
establishes procedures for the distribution to the claimants, and when the claimants 
accept this distribution. 


(4) Likewise, there is no question as to the fulfillment of the guarantee when, 
having obtained no consideration for the release of the foreign power, our Govern- 
ment makes appropriations, as in certain French spoliation cases, to pay the claim- 
ants and the claimants accept these sums. 


(5) To back up the guarantee of just compensation, the “due process” clause 
supposedly insures a judicial review of disputed claims, as where the Government 
questions the fact of taking or the claimant questions the amount of compensation. 


(6) Since, however, under the Constitution as written, the judiciary has no 
power to act without congressional authority, Congress has complete power to 
determine how and when, if at all, such judicial review is to be obtained. 

J 


(7) History affords no ground for complete confidence that, under the 
Constitution as now written, there will always be a tribunal available to citizens 
who assert claims for just compensation where their property has been taken by 
treaty and given to a foreign power, or who seek the judicial review guaranteed by 
the “due process’ clause when such a claim is questioned by the Government. 
In at least one instance a group of claimants originally numbering more than 450, 
with claims reported to be valid by the Court of Claims in what it now calls “‘advis- 


67 See the remarks of the Court of Claims in Seery v. United States 127 F. Supp. 601, 607 (1955). 
“It is probably still law that Congress could effectively destroy a citizen's constitutional right such 
as, for example, the right to just compensation . . . by a statute withdrawing the government's con- 
sent to be sued”; but compare Lynch v. United States, 292 U.S. 571, 54 Sup. Ct., 840 78 L. Ed. 
1434 (1934) in which the Supreme Court refused to recognize a repeal of a previously given con- 
sent to sue on government insurance policies.” 
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ory opinions”, have been kept waiting for a century and a half for either payment 
or judicial review. 


(8) The situation under discussion extends far beyond cases of citizens whose 
mere property is taken by treaty. The problem here discussed would arise as well 
in cases, such as have thus far been high-lighted in the Bricker debates, where 
treaties might endanger the guarantees of life and liberty, also written into the 
Constitution. Again, it is not by treaty alone that such guarantees may be weakened 
or avoided. Moreover, while payment of compensation might suffice to make 


amends for property taken, only mandatory or injunctive process would serve to 
safeguard life and liberty. 


The Remedy 


From all of the foregoing, it would appear that the time is now ripe to write 
into the Constitution, thus beyond touching by mere Act of Congress, a self-execut- 
ing guarantee of protection against infringement of constitutional rights and priv- 
ileges. The Court of Claims is now in existence. Enumerating it in Article 
III, Section I, as follows, would prevent its abolition. ‘The judicial power of the 
United States shall be vested in one supreme court, in a court of claims, and in such 
other inferior courts as the Congress may . . . ordain and establish.’’ The jurisdic- 
tion of the Court of Claims could be made similarly immune from congressional 
amendment by adding to Section 2, clause 3 of Article III a new sentence reading, ¢ 
“In all controversies to which the United States is a party, in which it is asserted 
that an act of the United States has infringed any right or privilege guaranteed by 
this Constitution, the Court of Claims shall have jurisdiction to grant full judicial 
relief”. 


In the earliest days of its history, when the United States could ill afford the 
financial strain or embarrassment of suits against it by its citizens, there was some 
justification, although least of all with respect to constitutional claims, for permit- 
ting Congress to pick and chose, on grounds of political expediency, the suits it 
would allow.68 Today, when the country is firmly established, and when Congress 
has already seen fit to grant to citizens the right to sue even on tort claims, as to 
which it was once held that the Government had merely a moral obligation,®® the 
time is more than ripe to make the Constitution self-executing so far as concerns 
all the guarantees of personal and property rights written into ‘the Supreme Law 
of the Land”. 


68 For example, when the French Spoliation claims first arose in 1800 they were estimated to 
amount to as much as $20,000,000, to pay which would have required the entire tax income of the 
Federal Government for the next two decades. 

69 By the Federal Tort Claims Act of Aug. 2, 1946, 60 Stat. 843 and amendments, 28 U.S.C.A., 171. 
See the remarks of Frankfurter, J. in Nat'l City Bank of N. Y. v. Republic of China US. , 
75 Sup. Ct. 423, 426 (1955), “But even the immunity enjoyed by the United States as territorial 
sovereign is a legal doctrine which has not been favored by the test of time. It has increasingy been 
found to be in conflict with the growing subjection of governmental action to the moral judgment”, 
and the discussion which follows. 
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As indicated above, the amendment which would accomplish this purpose 
could be ‘extremely simple and would be important in the same degree. Such an 
amendment would not hamper the treaty-making power to any greater extent than 
is already stated in the Constitution. Neither the treaty power nor the Bill of Rights 
contains any explicit limitation. However, unless and until there is established and 
placed beyond the power of Congress to amend or abolish, a tribunal capable of 
enforcing the Bill of Rights, the treaty power has a practical ascendancy which the 
wording of the Constitution does not warrant. 
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May 10, 1955. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Constitutional Amendments, 
Washington, D. C. 

DeAR SENATOR KEFAUVER: According to your request I am enclosing a short 
tatement to be placed in the record of the hearings on the proposed Bricker 
mendment. 

Yours very sincerely, 
Mrs. WILMA HANNA, 
Americans on Guard, Tulsa, Okla. 


STATEMENT FOR HEARINGS ON PROPOSED BRICKER AMENDMENT 


I urge the passage of the proposed Bricker amendment because it simply pro- 

ides that no treaty which conflicts with our basic freedoms, such as individual 
rights, States rights, and the suvereignty of the United States of America, will 
have any force or effect as domestic law, and returns to Congress the power to 
reguiate all executive and other agreements with any foreign power or inter- 
national organization. 

The fact that every Communist and every Communist organization is against 
the Bricker amendment is undisputable proof that the Bricker amendment is 
essential for the protection of the United States before our freedom and civil 
liberties become null and void through foreign entanglements via the treaty 
route. 

It is my belief that the responsibility of making treaties with foreign powers 
is too much to put on one man’s conscience because every human being is subject 
to error. Treaties with foreign nations affect every citizen of these United 
States, therefore we should be represented at the council tables by our State 
Senators and Congressmen. That is what we elected and pay them for, to abide 
by our wishes. 

Mrs. WILMA HANNA, 
Sponsor, Tulsa Women for the Bricker Amendment and Americans on 
Guard, Tulsa, Okla. 


Tue BricKER AMENDMENT—COM MENT BY RICHARD EDWIN Howutzer, AUBURN, IND. 


This country was sent to war in the First World War with the express purpose 
in mind to end the threat of war for all time—in other words, “to make the world 
safe for democracy.” As a result of our going to war, this country defeated 
Germany, and the Allies were so vindictive against the German people that the 
German people rose up in their wrath and let a Hitler lead them against the West. 

{merica entered the Second World War by way of the deliberate plot of the 
then Roosevelt administration—as is clearly indicated in Stimson’s diary of 
November 11, 1941—which claims that a meeting called by the then President 
Roosevelt had as its sole purpose of topical discussion, “How we should maneuver 
them (the Japanese) into firing the first shot without allowing too much danger 
to ourselves.” And by our victory in that war we destroyed Germany and Japan, 
the only two bulwarks of the West against communism in the West and the East. 

Today the same crusaders against Brown sin of 10 years ago are telling us 
that we must today go forth and fight against Red sin that they helped build up 
by way of our victory over Adolf Hitler. Such logic is the personification of 
nsanity. 

The United States should have a foreign policy that is based upon reason and 
national interest. It must stop being against a Red, Brown, or any other type 
of sin. We must return to the foreign policy of the Farewell Address of Presi- 
dent George Washington. Otherwise, both this country and Russia will be only 
rubble. 

Our policy of rearming Germany is also insane. In an atomic age to give 
Germany an army to fight with, and atomic bombs, can lead only to her logically 
sitting out a war between this country and the Soviet Union. We will destroy 
each other and then Germany will rule the world—that is, what is left of it, and 
there will probably be very little left of the two present major powers. 

Because of our insane foreign policy I have decided to seek the Democratic 
nomination for Congress to oppose it. 


62805—5i —— ‘0 
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It is my recommendation to the Members of Congress that they pass the Bricker 
amendment so as to help keep this country out of future wars that our bipartisan 
foreign-policy boys may try to get us into. 

If the Bricker amendment is passed Isaiah’s prophecy may have some meaning 
for us today: 

“The wolf also shall dwell with the lamb, and the leopard shall lie down with 
the kid; and the calf and the young lion and the fatling together; and a 


ittle 
child shall lead them (ii: 6). 


THE UNIVERSITY OF NEw Mexico, 
COLLEGE OF Law. 
Albuquerque, May 10, 1855 
Senator Estes KEFAUVER, 
Chairman, Subcommittee on Bricker 
Amendment, Senate Office Building, Washington, D. C. 


My Dear SENATOR: I have been interested in the movement which has led to 
Senate Joint Resolution 1 since at least as early as 1947, reading materials on 
both sides. My direct interest was in the part played by the American Bar 
Association in that movement. Because of my profound respect for the sincerity, 
learning, and judgment of such men of the American Bar Association as Car! 
B. Rix, Frank E. Holman, and Alfred J. Schweppe, I was greatly disturbed )y 
my inability to agree with them. I listened to arguments in the house of dele- 
gates of the American Bar Association. After reading their materials ani 
hearing their arguments, I am convinced that their proposals, including the 
present proposed resolution, would not only not be beneficial but would be posi- 
tively dangerous. I see no need for such an amendment. It is radically and 
dangerously out of line with the American constitutional system. 

The foregoing is but a statement of opinion. I have attempted to indicate that 
it is a sincere and informed opinion. I do not attempt to support it by citations 
to documents or the opinions of others, which others will present to your com- 
mittee. I do, however, wish to make a suggestion that I believe to be relevant 

The United States has a foreign policy (foreign policies). This policy is 
sound and but a projection of our domestic policy. We should not, however, 
attempt to force it upon other countries because of our good neighbor policy and 
our policy of being but a consulting and consulted partner, rather than a “leader,” 
in world affairs. Nevertheless foreign countries and our own people are entitled 
to know what that policy is. It can be stated. It ought to be stated and approved 
by the Congress in the form of a concurrent resolution or otherwise so that 
there may be an authoritative expression of it by the representatives of the 
people, whose function it is to determine basic policy. 

Policy and administration should, as far as possible, be kept distinct. Admin- 
istration should not be shifted from the executive to the legislative branch. If 
the Congress would declare policy in advance, the Executive might not need the 
proposed restraints. 

In short, the basic difficulty which has caused such proposals as the Bricker 
amendment is a difference of opinion as to what our foreign policy ought to be 
as much as, or rather than, a concern for the basic structure of our Government. 
Should not our basic foreign policy be debated in one or the other or both Houses 
of Congress, and as far as possible resolved, so that the doubts and misunder- 
standings which trouble our people as well as the people of other nations and 
states may be removed. Such a debate and resolution would, I am convinced, 
demonstrate that those who support the Bricker amendment are fighting a los' 
cause and continuing to unsettle our own people and the world by mistaken 
notions of what our policy is. The contrary may be the case, but a resolution 
either way would settle and clarify. 

In 1948 I proposed to the Members of Congress from this State that a con- 
current resolution along the above lines be drafted and introduced. I have on 
oceasion written to Senator Wiley, Senator Flanders, and one or two others. | 
am encouraged to persist by occasional remarks and actions indicating a real- 
ization that aims and objectives must be stated. I notice, for example, that 
General MacArthur made the point in his January 26, 1955, speech in California, 
published in the May issue of the Reader’s Digest, saying, ‘Must we live for 
generations under the killing punishment of accelerating preparedness without 
an announced final purpose * * *?” [Italics added.] If we had stated our 
position on colonialism, for example, with a disclaimer of intention to force it 


upon 
Asia 
more 
come 
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upon anyone, would it not have prevented many of the troubles we have had in 
Asia, and would not the expressions favorable to the free world which came out 
more or less as a surprise at the Asian-African Conference at Bandung have 
come out much sooner and with greater effect? 
I submit that the proper function of the Congress is to state basic policy. If 
A. L. GAUSEWITZz. 


NEw York, N. Y., May 11, 1955. 
Re Opposition to the Senate Joint Resolution 1, the so-called Bricker amendment. 
Hon. Estes KEFAUVER, 
Chairman, Standing Subcommittee on Constitutional Amendments, 
Washington, D. C. 
[yeAR SENATOR KEFAUVER: In behalf of the Queens County Bar Association 
of New York City), I submit this communication and the enclosure in oppo- 
sition to the adoption of the Bricker amendments. 

Sometime in 19538, the report of the associations committee on American prin- 
ciples, of which I am chairman, was submitted to the board of managers of 
the Queens County Bar Association. The board approved the report. Later, 
on February 15, 1954, a meeting of the general body of the membership was 
held for the express purpose of considering a motion to approve the committee’s 
report or otherwise to act upon the so-called Bricker amendment. By a majority 
vote, a resolution was adopted that the association should oppose in all respects 
the Bricker amendment and oppose amendments in any respect whatever to the 
Constitution so far as treaty powers are concerned. 

For your information, I send you herewith enclosed two copies of said report. 
It will be noted that in this report the recommendation is made that amendments 
be made to the Constitution so as to provide specifically that treaties or executive 
agreements which conflict with the Constitution should be null and void. The 
amendment suggested in the report is rather too broad since if only one portion 
of the treaty or executive agreement violates the Constitution, the entire treaty 
and/or executive agreement would be null and void. It would be sufficient to 
provide that any portion of a treaty or executive agreement which conflicts with 
the Constitution shall be null and void. However, to make ourselves clear, my 
association is opposed to this amendment or any other amendment to the 
Constitution. 

Since that report was issued, our committee on American principles has con- 
tinued its interest in the proposed amendment to the Constitution; its interest 
has not abated in the slightest and its position is no less intense today than 
it was last year. It is our firm conviction that no change should be made in the 
Constitution which provides the method of making treaties and nothing new 
should be incorporated in the Constitution which would restrict the power of the 
Executive to enter into executive agreements. 

We believe that the announcement of Senator John R. Kennedy of Massa- 
chusetts made before the vote was taken at the last session of the Senate, and 
which appeared in the press opposing the Bricker amendment, is appealing and 
we would like to quote it. 

“1. The ratification of a treaty can be prevented by one-third plus 1 in the 
Senate; 

’. The Senate is empowered to make any reservations relating to any treaty 
provision ; 

“3. The Senate at the time of approving it may add the qualification that it 
not be self-executing internally without further implementing legislation ; 

‘4. The President in negotiating a treaty, or the Senate in agreeing to its 
ratification, may provide that such treaty shall be effective only in those States 
whose existing laws so permit ; 

“}. Once it is ratified, if it is found to have undesirable effects, Congress can 
modify or eliminate by statute, requiring only a single majority, its internal 
operation, or refuse to enact implementing legislation or appropriations required 
for its execution : 

“6. If the treaty does impair rights provided by the Constitution, the Supreme 
Court may declare it null and void in whole or in part.” 

_We would like to emphasize a few additional points, some of which have been 
—— in our report, and we take the liberty of stating these points as 
CLLOWS: 

\¢) For some years prior to the adoption of the Constitution, the States had 

the right to affirm or reject treaties negotiated by the Continental Congress 





940 TREATIES AND EXECUTIVE AGREEMENTS 


under the Articles of Confederation. This method was found to be so un. 
satisfactory and ineffective that the Founding Father corrected the old method 
by incorporating the treaty powers in the existing Constitution. 

(b) Unless treaty powers are exercised by the Executive of the Nationa] 
Government, the national power will be weakened, and instead of a strong 
nation existing under our Constitution, it can only be a weak one. That happened 
during the War of the Revolution, and for some years after until the new Con- 
stitution was adopted. Foreign nations were reluctant and, in some cases, 
refused to deal with the United States of America prior to the adoption of our 
existing Constitution because of the disability on the part of the National 
xovernment to enter into treaties binding upon all the States. The treaty powers 
in the Constitution were largely instrumental in integrating all the States into 
an indestructible union. 

(ec) The interests of the States are individual and sometimes, if not frequently 
clash with the interests of other States, and consequently the ratification of 
treaties by States would be always fraught with the peril of the individual 
disinclination of States to adopt treaties that might be inimical or contrary to 
the social, political, and economic policies of individual States, but as long as 
the treaty power is vested in the Executive of the National Government, treaties 
are entered into to further the broader interests and opportunities of all the 
States comprising the Nation. No State fails to have a voice in its adoption, each 
State having an equal number of votes (2 Senators) to adopt or to reject a 
treaty, and if one-third plus 1 on the Senators vote to reject, the treaty fails, 
Thus, under the present existing system, the one that has been in vogue for 166 
years, each State may voice the right of ratification or rejection. 

(d) A change in the treatymaking powers would augment the powers of Con- 
gress to such an extent as practically to extinguish such powers of the executive. 
The balance of powers provided in the Constitution between the executive, the 
legislative and the judicial would be drastically changed by the proposed amend- 
ment. No such change should be made because it would affect profoundly the 
very concept and philosophical basis of our Constitution. The three coordinate 
branches of the Government under the Constitution have served us so well for 
more than 166 years that everyone should ponder well any amendment which 
will change this concept and oppose any such amendment unless it is vitally 
necessary for the preservation of our Republic. 

(e) Under the second section of Senator Bricker’s new proposal, the balance 
of powers created between the National Government and the States would be also 
drastically changed. For 166 years, the States had no voice in the negotiation 
or ratification of treaties with foreign governments. That power resides only in 
the National Government under section 2 of article II of the Constitution. 
Under the second section of the current resolution, it is proposed now to grant 
the power of ratification or rejection of certain treaties to the Staes and that, too, 
would be a complete reversal of the concept of the Founding Fathers. 

(f) In view of the existing worldwide conflicts and dangers created inten- 
tionally by the positive aggressive policy of the Communist governments, 
whose power is beyond all comprehension, it is now more imperative than in 1787 
when the Constitution was first adopted, that the President, acting in behalf of 
the National Government, should have the power, with the advice and consent of 
two-thirds of the Senate, to negotiate treaties with foreign governments, and in 
addition, to enter into agreements with foreign governments, or their official 
representatives deemed necessary in his judgment in the national interest. In 
most instances, such agreements are authorized by previous congressional action 
If not, subsequently they are ratified by congressional action either directly or 
by implication in the form of appropriations and other legislative enactments 
to give effect to the provisions of the executive agreements. 

(g) If both branches of the Congress and each State would be empowered 
to ratify a treaty or an executive agreement, error of judgment could still occur— 
in fact, so many would have a voice that the percentage of error would propor- 
tionately increase. Who can say that all the legislative bodies in the land would 
be more prescient or better equipped to predict the future than the President 
and two-thirds of the Senate present and voting, the method in effect for 166 years 
last past? Besides, unanimity of action, which is implied in the Bricker amend- 
ment, might very likely prevent any action, and that would be more harmful than 
an undesirable treaty. The transfer of power from one group of individuals 
to other and larger groups cannot insulate or insure us against error. This 
would still be a transfer of authority and judgment from one group of human 
beings to another group and not to Divine Providence, which alone could be 
depended upon for universal perfection. 
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(nh) The fear that the United Nations may adopt resolutions which could, by 
action of the President and two-thirds vote of the Senate present, deprive private 
citizens of their constitutional rights is not logical or imminent. The most 
powerful and able legislative body in the world, the Senate of the United States, 
would oppose any such infringement upon rights of private citizens. Because of 
this fear, it is suggested that the power which now exists be rescinded to prevent 
actions inimical to the rights of citizens and the States. Jn other words, the 
opposition would destroy the power in order to prevent its possible and ques- 
tionable abuse. 

(i) Finally, we would like to take this privilege of complimenting Senator 
Bricker in creating this issue. This issue has stirred up the interest of the 
American people to such an extent that more study currently has been given to 
the Constitution than perhaps since its adoption by the States in the years 1787 
to 1789 during which the Federalist’s Papers were published and Hamilton and 
Madison and Jay wrote their views which were widely distributed so that 
the people, the everyday citizens could be fully and intelligently informed con- 
cerning the grandest document that was ever formulated by man, namely, 
the Constitution of the United States of America. We believe that we are better 
Americans because of these debates on this issue throughout the country. The 
result is that the Nation has gained a great deal more than we can measure, but 
nevertheless we believe that Senator Bricker’s proposed amendment should be 
yoted down without a question. 

Faithfully yours, 
A. JOSEPH GEIST, 
Chairman, Committee on American Principles, Queens County 
Bar Association. 


Qurens CouNTY Bar ASSOCIATION COMMITTEE ON AMERICAN PRINCIPLES—REPORT 
CONCERNING THE PROPOSAL BY THE UNITED STATES SENATE TO AMEND THE 
CONSTITUTION OF THE UNITED STATES RELATIVE TO THE POWER OF MAKING 
TREATIES AND EXECUTIVE AGREEMENTS 


I. INTRODUCTORY 


A resolution, designated Senate Joint Resolution 130, was introduced in the 
Senate by Senator John W. Bricker on his behalf and on behalf of more than 50 
other Senators during the 82d Congress, 2d session. Much discussion ensued 
after this resolution was introduced and extensive hearings were held before 
a subcommittee of the Committee on the Judiciary, United States Senate. (See 

ppendix note 1.) ‘Since then and during the current session of the 83d Congress, 

new resolutions have been likewise introduced by Senator Bricker marked 
Senate Joint Resolution 1 and Senate Joint Resolution 43 (suggested by the 
American Bar Association). These are in some respects similar to Senate Joint 
Resolution 130. 

Senate Joint Resolution 1 provides as follows: 

Section 1: “A provision of a treaty which denies or abridges any right 
enumerated in this Constitution shall not be of any force or effect.” 

Section 2: “No treaty shall authorize or permit any foreign power or any inter- 
national organization to supervise, control, or adjudicate rights of citizens of 
the United States within the United States enumerated in this Constitution 
or any other matter essentially within the domestic jurisdiction of the United 
States.” 

Section 3: “A treaty shall become effective as internal law in the United States 
only through the enactment of appropriate legislation by the Congress.” 

Section 4: “All executive or other agreements between the President and any 
international organization, foreign power, or official thereof shall be made only 
in the manner and to the extent to be prescribed by law. Such agreements shall 
be subject to the limitations imposed on treaties, or the making of treaties, by 
this article.” 

(Introductory portion and sees. 5 and 6 omitted.) 

This resolution, if adopted, would start in motion procedure necessary to 
amend article II, section 2 of the Constitution of the United States which deals 
with the power of making treaties. 

The pertinent provision of article II, section 2 of the Constitution reads as 
follows: 

“* * * He (the President) shall have power, by and with the advice and 
consent of the Senate, to make treaties, provided two-thirds of the Senators 
present concur; * * *,” 
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Under the amendments proposed, if adopted, the power to make treaties and 
Executive agreements would be severely restricted. 

What we say herein may not contribute more of value to the intense and 
interesting discussion already had on the subject, but the question is so important 
that reiteration of some of the fundamental aspects of the question and perhaps 
some new viewpoints may be pertinent and helpful to resolve the issues which 
are of paramount interest to the American people. 


Il. WHY ARE THE AMENDMENTS PROPOSED TODAY ? 


The critical discussion of the issue and the insistency of immediate action arise 
out of recent developments in the United Nations. 

It is possible that treaties made validly may conflict with provisions contained 
in the Constitution itself and even with the first 10 amendments of the Con- 
stitution comprising our Bill of Rights. Treaties may also conflict with other 
vital provisions of the constitutions of the several States and of the laws enacted 
by the several States and of the laws enacted by Congress itself. 

Many nationally known and able lawyers and eminent Members of the Congress 
now fear the danger lies in the existing constitutional power of making treaties, 
The United States after taking a leading part in the formation of the United 
Nations became a charter member and duly undertook the obligations of member- 
ship. The Charter of the United Nations was approved by the President with 
the advice and consent of the Senate two-thirds present and voting. Thus, the 
United Nations Charter has all the force and effect of a treaty. 

The second paragraph of article VI of the Constitution, which has been in 
effect since its adoption 166 years ago, reads as follows: 

“This Constitution and the Laws of the United States which shall be made 
in pursuance thereof; and all treaties made, or which shall be made, under the 
authority of the United States, shall be the supreme law of the land; and the 
judges in every State shall be bound thereby, anything in the Constitution or 
laws of any State to the contrary notwithstanding.” 

We digress for a moment to explain that the phrase “under the authority of 
the United States” has the same meaning as the preceding phrase “made in 
pursuance thereof.” When the Constitution was adopted in 1787, a treaty of 
peace had already been entered into the United States pursuant to the authority 
of the Continental Congress with England ending the war of the revolution. 
Besides, other treaties had been entered into with other foreign states. It was 
intended to maintain inviolate those treaties then already made and still in 
existence and, hence, the appropriate phrases quoted above were incorporated 
into the language of the article to carry into effect that intent. 

Not until the United Nations came into existence has the United States entered 
into treaties which could involve the many and varying subjects which the 
United Nations Charter deals in and which encompass such a broad area as to 
tend to or, in fact, diminish our sovereign rights and powers. The Charter of 
the United Nations authorizes the establishment of many commissions whose 
responsibility it is te discuss, formulate, and negotiate resolutions and agreements 
affecting the economic, political, social, educational, cultural, military, and health 
affairs affecting the various members of the United Nations, which, in effect, 
means practically all the people of the world. Whenever such resolutions are 
duly approved by the United Nations, they do not become ipso facto the supreme 
law of the land of the United States of America. They are not self-executing. 
In fact, specific obligating covenants in the charter are nevertheless subject to 
congressional action such as the covenant to supply armed forces in cases of 
aggression and, it is our view that our sovereignty, in spite of our membership 
in the United Nations stands, even now, as supreme and unimpaired as ever. 


Ill. CAN EXISTING TREATY POWERS DESTROY OUR WAY OF LIFE? 


The founding fathers could never have envisaged the world that we live in 
today. The relations between nations then were not as complicated and impor- 
tant to the people of each of the countries then extant as they are to the people 
of all countries today. Tyranny existed in ancient and even in our Colonial 
days, but the totalitarianism as we know it today, so well organized currently 
and strengthened by the radio, television, airplane, and atomic energy too, did 
not exist in those days. The most precious things that we can strive, live, and 
die for are our liberties and freedom. They are inalienable, but can easily be 
restricted if not totally destroyed. The Constitution protects and guarantees 
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our individual rights and creates government prohibitions which prevent the 
invasion of individual liberties and rights. It also creates a balance of power 
and authority between the three coordinate branches of government—the Execu- 
tive, the Legislative, and the Judicial. Nullify these provisions or give either 
branch unrestricted power and our Government will wither. (See appendix 
note 2.) 

No one can gainsay the fact that none of those who have occupied the high 
oftice of President of the United States or membership in the Senate of the 
United States, has consciously or willingly misrepresented the country. No 
President in our whole history and no member of the Senate has ever approved 
a treaty Which was offensive to our basic fundamental concepts of American 
liberty and form of Government, or violated any of the provisions contained 
in the first 10 amendments. Undoubtedly, however, it is proper to safeguard 
our liberties and freedom, not because there exists an immediate threat but 
because we know that “present dangers exist.” The recent Communist trials 
prove this convincingly and indicates the far-reaching and sinister nature of 
the Russian conspiracy to conquer the world. In the course of a recent Soviet 
Congress Russia’s most powerful leaders expressed those purposes unmistak- 
ably. It is better to be secure than to become defenseless. It is wiser to antici- 
pate than labor ceaselessly and possibly fruitlessly to recapture the liberties 
and freedoms lost. Communists speak in double-talk language and we dare not 
trust or believe in them or their promises or pledges. 

The question now is can we prevent any course of action which will weaken 
our Constitution, and adopt means to preserve the Constitution inviolate and 
prevent any abridgement of the inalienable rights which the Constitution 
guarantees to us. 

Senator Bricker’s resolution implies that it is necessary to amend the Consti- 
tution in order to preserve it and prevent nullification of its basic provisions 
under which there are reserved to the people these inalienable rights. But 
we think the amendments proposed would be a disservice and would create 
conditions and situations which would definitely imperil our present consti- 
tutional liberties. The known present is far more acceptable than the unknown 
future. The cure may be more harmful than the 166-year-old status now rather 
causelessly feared, and therefore, sought to be needlessly changed. All the fears 
and anxieties manifested by the sponsors of the resolutions and the supporters 
of the principles involved are concerned with illusory future events and not of 
any happenings that are imminent or, in fact, probable. (See appendix note 3. 
See also text of Secretary of State Dulles’ Statement Opposing Curb on Treaty- 
Making Power, p. 14, New York Times, Tuesday, Apr. 7, 1953.) 

See also editorial, Pathway to Chaos, page 28, New York Times, April 8, 1953, 
from which we quote: 

“The Bricker resolution would throw such limitations around the whole process 
of treaty making and would so alter the historic relationship between the execu- 
tive and the legislature in this field that it could very easily destroy America’s 
place of leadership in the world today. While it may have been conceived with 
the best of motives, it is basically the product of fear—fear of ourselves, of our 
traditional processes of government, and of the ability of our properly consti- 
tuted representatives to look after our own interests. It represents, in a sense, 
an effort to erect a sort of voodoo wall of rigid constitutional and statutory safe 
guards to protect us from the realities of political life and from the respnsibilities 
and opportunities that our present position in the world has thrust upon us.” 


IV. THERE IS NOTHING NEW IN THESE PROPOSALS 


The Federal Constitutional Convention debated the subject of treatymaking 
powers (United States Constitution, art. Il) long and thoroughly. The oppo- 
sition of States righters was overwhelmingly overruled by vote of the Convention 
more than once. States Righters were more numerous and vociferous in those 
days than even in contemporary times. The motive which animated the con- 
stitutional delegates in adopting the treaty powers in article II was specifically 
to endow and grant the National Government with »xclusive power so that it, 
the National Government could unrestrictedly deal with foreign nations and 
with all of the problems and affairs growing out of the relations of the new 
Government with foreign governments and nations. The members of the Con- 
stitutional Convention knew then from past experience growing out of the 
Articles of Confederation which had been in effect for more than 10 years 
previously the resulting confusion and difficulties which the Thirteen States in- 
dividually would have had to contend with were they given the power to enter 
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into treaties or to veto or approve them, much less to exercise power in dealing 
in foreign affairs. They definitely and overwhelmingly refused to permit each 
State to deal with such affairs individually or be empowered to accept or reject 
the obligations of treaties made by the President and approved by the Senate 
two-thirds present and voting. 

How much more compelling and imperative is this practical attitude applicable 
today when 48 such States exist. (See appendix note 5—Memorandum of Hon, 
Philip B. Perlman.) In the “one world” of today, treatymaking power should 
not be restricted, nor on the other hand be absolute. The President’s power 
is far from absolute. A classic example of the existing restriction upon the 
treatymaking power was the rejection by a minority of the Senate during the 
Wilson regime when the Senate refused to approve covenant X of the League of 
Nations. The President and the majority of the Senate were willing to become 
a party to covenant X of the League of Nations obligating this Nation to pro- 
vide force to restrain aggression, but unfortunately a small group which con- 
stituted a legally sufficient minority exercised their prerogative of refusal which 
resulted in the rejection of covenant X. How serious that action was has been 
manifested by international events which occurred during and since the Hoover 
administration. Had covenant X become a part of the League of Nations, Japan 
would not have invaded Manchuria; Mussolini would not have invaded Ethiopia: 
Hitler would not have occupied the Rhine Valley, and World War II might have 
been avoided. 

Nevertheless, we do not urge that the rejection of covenant X and the Versailles 
Treaty of Peace by a minority vote of the Senate would now justify enlarging 
the powers of the Senate or of the President and amending section 2, article II 
of the Constitution. The course then adopted by the minority group in the 
Senate was a bitter lesson and we believe it taught the people of the United 
States that we cannot live alone in this world, and that we must be prepared 
to participate in the problems which disturb the world, regardless whence and 
why they arise and whom they affect. 


V. TREATIES INSOFAR AS THEY CONFLICT WITH THE CONSTITUTION DO NOT BECOME 
THE LAW OF THE LAND—THE CONSTITUTION IS SUPREME 


The Senate, by appropriate action, may reject a treaty made by the President, 
in whole or in part, and the Senate may likewise make such reservations in 
its judgment as it may deem proper and incorporate them in its legislative 
resolution. In fact, by congressional enactment a treaty may be renounced or 
abrogated in whole or in part which would constitutionally require in such an 
instance only a majority vote of both branches of Congress and approval by 
the President, and, if he should not be in agreement and veto such an act, by 
vote of two-thirds of the Senate and of the House of Representatives present, the 
veto may be overridden and the congressional act become law. Moreover, if the 
necessary votes canont be mustered to defeat the veto, then by a bare majority 
of the Senate and of the House of Representatives present, subsequent appro- 
priations and other legislative requirements to make a treaty operative may be 
refused and, thus, render the treaty and its provisions partly or wholly abortive. 
All this may be accomplished in spite of the fact that the treaty provisions may 
not be at all offensive to or conflict with the Constitution and particularly with 
the first 10 amendments, the Bill of Rights. The opponents of the adoption of 
such a treaty containing provisions conflicting with the Constitution could and 
would, more than likely, present the issues involved to the Supreme Court of the 
United States for decision and for a judgment declaring the unconstitutional 
provisions in the treaty null and void. The wisest and most experienced opinion 
of the bar and a number of decisions of the Supreme Court and other courts 
sustain the view that the Supreme Court of the United States has the power 
under the Constitution to render such a judgment. (See appendix note 4; also 
statement of Secretary of State Dulles, supra.) 

The Constitution is our organic law. The Constitution. treaties, and congres- 
sional acts in the areas in which Congress has power to legislate, constitute the 
law of the land. They are all binding upon all the people, all the courts, and 
all the States and their officials. Laws enacted by Congress must conform to 
constitutional powers and limitations. Treaties must likewise conform to 
constitutional powers and limitations and must be made by the President and 
approved by the Senate, two-thirds present and voting. While treaties differ 
from enactments of Congress in the manner in which they become effective, they 
neyertheless are made pursuant to and under the power and domination of the 
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Constitution. But where later made treaties conflict with laws previously 
enacted by the Congress or by the States, the treaties take precedence and con- 
vressional laws and State laws are nullified pro tanto, but the nullification that 
follows cannot and does not apply to the Federal Constitution itself or any part 
of it. All parts of the Constitution are the organic aud basic law of the land. 
Federal and State laws and State constitutions may not violate or conflict with 
the Federal Constitution—the basic and organic law which commands supreme 
power and authority. The treatymaking power itself stems from and is dependent 
upon and arises from that fundamental power which pervades the Constitution. 
The treatymaking power is the creature of and subject to the Constitution. 
The treaty may not become the generating or parent power of the organic law. 
The treaty power is the offspring of the Constitution, not its parent. These 
views are not novel; they are fully supported by the Supreme Court itself. (See 
appendix note 5, and also statement of Secretary of State Dulles, supra.). 

On the other hand, no court ever decided that treaties may not be abrogated, 
renounced, or rejected in whole or in part by congressional enactment pursuant to 
the Constitution. Moreover, no court ever decided that a treaty would be valid 
even though it violated the constitutional rights guaranteed the individual or 
nullitied the prohibitions protecting the individual or the States. The contempo- 
rary “States righters” and the group which is nationalistic in political philosophy 
tear, nevertheless, that a packed Supreme Court could reach a decision that 
would be distinctly revolutionary and hold a treaty although violating consti- 
tutional rights and principles to be binding upon us and, thus, constitute the 
law of the land which would result in the abridgement of our individual rights 
and nullification of constitutional prohibitions. In our opinion, it is inconceiv- 
able that a President and two-thirds of the Senate present and voting would 
approve a treaty which would contain provisions offensive to and in conflict 
with American history, its traditions, and political philosophies. Possibly, a few 
men holding high public office might simultaneously think erroneously in good 
faith, but it is hardly conceivable that a large group consisting of the President 
of the United States, his Secretary of State, and the Attorney General of the 
United States and, in addition thereto two-thirds of the Senate present and voting 
could all so grievously err in so fundamental and important a question. Is it 


not fair to assume that the sponsors of these amendments have created strawmen 
in an argument of this vein? They merely fear fear—not an active or present 
danger (New York Times editorial, supra). 


VI. AMENDMENT WE PROPOSE IN THIS REPORT 


We note that in order to allay these fears and destroy forever the dangers of 
treatymaking powers which Senator Bricker decries and Mr. Holman is so 
fearful of, the American Bar Association has suggested that the Constitution 
should be amended by adding thereto, among other matters which we oppose, 

“A provision of a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect. * * *” 

Such an amendment would clarify the atmosphere and impede the Supreme 
Court from declaring a treaty manifestly in violation of the provisions of the 
Constitution to be nevertheless a valid and binding one, and one that in effect 
supersedes the Constitution itself, and it would also avoid the implications and 
iears which haye been drawn from the recent decision of the Supreme Court of 
the United States in Youngstown Sheet & Tube Co. v. Sawyer (June 2, 1952, 72 
Ss. Ct. 863). 

With due deference to the many Senators and distinguished lawyers who hold 
opinions contrary to those that we have herein expressed, and with the thought 
that in these momentous times we should resort to measures of absolute safety 
and not rely upon the philosophy of the constitutional concepts of the present 
and future national Executives and United States Senators and Justices of 


} 


the Supreme Court of the United States, let there be a fiat issued by the people 
once and for all that no one, no subsequent government and no subsequent Su- 
preme Court may change, alter, or abridge our present rights and guaranties un- 
der the Constitution. We can be reasonably certain of attaining that end by pro- 
viding that article VI of the Constitution should be amended to read as follows 
(art. VI, 2d paragraph) : 

“This Constitution, and the Laws of the United States which shall be made 
in pursuance thereof; and all Treaties made, or which shall be made, under the 
Authority of the United States which do not conflict with any provision of this 
Constitution shall be the supreme Law of the Land and the Judges in every 
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State shall be bound thereby, any Thing in the Constitution or Laws of any 
State to the Contrary notwithstanding.” (Explanation: Matter in italics new.| 
Only to this extent do we recommend the Constitution to be amended in regard 
to treatymaking powers. 

While there is much merit in the contention that this amendment is unneces- 
sary because the Supreme Court of the United States has decided that the 
treatymaking power does not authorize what the Constitution forbids, still we 
cannot be positive that the Supreme Court may not state otherwise at some 
later date. Moreover, we need not linger in a realm of doubt and conflict and 
subject ourselves to problems in semantics. What we propose is expressed 
clearly and unequivocally. The Constitution is supreme; the treatymaking 
power is subordinate to the Constitution and stems from the Constitution 
nothing less and nothing more, and, accordingly, the Bill of Rights amongst our 
other rights and guaranties under the Constitution remain inviolative. (See 
appendix note 6.) 


VII. WE STRONGLY OPPOSE ANY FURTHER RESTRICTION UPON THE TREATYMAKING 
POWERS 


It must be remembered that for 166 years, we as a nation, created, lived, and 
prospered and developed into one of the mightiest known to history, and at no 
time did we face in our times a serious problem arising out of a treaty or its 
negotiation except in Wilson’s days, and we can now clearly see that in that 
instance, we as a nation, and the entire world as well would have fared better 
had there not existed then as now a severe limitation upon the treatymaking 
power of the National Government. One more word on this phase of the dis- 
eussion. If life itself is not a continuous war, then at least it consists of battles 
from time to time with the elements, with disease, with our fellow man and with 
all the conditions that constitute life. The individual must be prepared con- 
tinuously to make decisions, to resist, to submit, to give and to take. Does that 
rule of life differ in its application to groups whether small or large, national 
or international? The question answers itself. To enable us to maintain our 
strength, economically, physically, and culturally and to develop our nattenal 
life, and our resources and opportunities, we must be prepared to deal with all 
members of the family of nations with flexibility and with speed and by repre- 
sentatives of our own selection who themselves must be free of fears or anxieties 
and who on the contrary must be authorized by us to exercise adequate and 
necessary power fearlessly to act. 

In the light of these facts which, in a measure, are trite and discursive, we 
cannot afford to make any change in our organic law except to clarify it as we 
have indicated. (Statement of Secretary of State Dulles, supra.) 


VIII. THE POWER TO ENTER INTO EXECUTIVE AGREEMENTS IS MORE RESTRICTED THAN 
THE POWER TO MAKE TREATIES 


We desire to discuss only briefly the suggestion that Presidential agreements 
should not be authorized except as in the reservations and restrictions proposed 
in Senate Joint Resolution 130 and Senate Joint Resolution 1. 

It is commonly accepted as a matter of fact and of law that a congressional act 
may override or abrogate any Presidential agreement or any provision contained 
therein. Many of the agreements executed by the President are by their very 
nature and content inoperable withcut congressional legislation to make them 
effective. They cover a wide variety of our dealings in international affairs. It 
is beyond question that the Supreme Court has the power to nullify any provision 
in or the whole of an executive agreement if it conflicts with the Constitution in 
any way. The report of the Association of the Bar of the City of New York 
discusses this phase of the subject with clarity and understanding and with a 
comprehensive knowledge of the law involved. (See appendix note 7 and also 
statement of Secretary of State Dulles, supra.) 


Ix. CONCLUSION 


For the reasons stated, the committee on American principles of the Queens 
County Bar Association opposes all amendments proposed in Senate Joint Resolu- 
tion 130, in Senate Joint Resolution 1 and in Senate Joint Resolution 43 restricting 
the treatymaking powers provided in the Constitution. We suggest that article 
VI, paragraph second, be amended to read as follows: 

“This Constitution, and the laws of the United States which shall be made in 
pursuance thereof; and all treaties made, or which shall be made, under the 
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authority of the United States which do not conflict with any provision of this 
Constitution shall be the supreme law of the land and the judges in every State 
shall be bound thereby, any thing in the Constitution or laws of any State to the 
contrary notwithstanding.” [Explanation: Matter in italics new.] 

Respectfully submitted. 


Committee on American Principles, Queens County Bar Association, 
A. Joseph Geist, Chairman, George J. Ballbach, Bernard J. Fergu- 
son, Harold C. Fields, Charles K. Finch, John P. Gering, George 
J. Gross, William Katz, Vito F. Lanza, John W. McKeon, James 
Pasta, Franklin F. Regan, Joseph W. Sanner, Samuel S. Tripp, 
Leo J. Zimmerman, Howard C. Amron, Secretary. 


APPENDIX 


Nore 1.—The hearings before a Subcommittee were printed for the use of the 
Committee on the Judiciary and are available by the United States Government 
Printing Office. The hearings took place on May 21, 22, 27, 28, and June 9, 1952. 

Nore 2.—Statement of Hon. John W. Bricker, the United States Senator from 
Ohio, contained in the hearings before a subcommittee of the Committee on the 
Judiciary, United States Senate, printed for the use of the committee by the 
United States Printing Office. His statement appears on pages 1 et seq. Favors 
amendments. 

The Need for a Treaty Amendment: A Restatement and a Reply by Eberhard 
P. Deutsch of the Louisiana Bar. Page 735 of the American Bar Association 
Journal, volume 38, No. 9, September 1952 issue. Favors amendments. 

Dangers of Treaty Law—A Constitutional Amendment the Only Answer by 
Hon. Frank E. Holman, past president of the American Bar Association. (If not 
easily available see his statement in the published hearings of the subcommittee 
of the Committee on the Judiciary, United States Senate, issued by the United 
States Printing Office. Pp. 144 et seq.) Favors amendments. 

Nore 3.—Article, Stop Being Terrified of Treaties: Stop Being Scared of the 
Constitution, by Prof. Zechariah Chafee, Jr. Page 731 of the American Bar Asso- 
ciation Journal, volume 38, No. 9, September 1952 issue. Opposes amendments. 

Notg 4.—Article by Lyman M. Tondel, Jr., describing the work of The Sec- 
tion of International Law: Its Work and Its Objectives, contained in the Novem- 
ber 1952 issue of the American Bar Association Journal, volume 38, No. 11, and 
particularly his statement in footnote 19 on page 930 as follows: 

“Although the Supreme Court has at least 8 times stated that the treaty- 
power is subject to constitutional limitations. (New Orleans v. United States, 10 
Pet. 660 (1836) ; Holmes v. Jennison, 14 Pet. 538, 569 (1840) ; The License Cases, 
5 How. 504, 613 (1847); Clark v. Braden, 16 How. 6385, 657 (1853); Cherokee 
Tobacco, 11 Wall. 616, 620 (1870); Holden v. Joy, 17 Wall. 211, 242 (1872); 
Geofroy v. Riggs, 133 U. S. 258, 267 (1890) ; and Missouri v. Holland, 252 U. S. 
416, 483 (1920).) See also discussions in Butler, The Treaty Making Power of 
the United States, volume 1, page 466 (quoting Calhoun’s Discourses on Govern- 
ment) ; Charles Evans Hughes, in the Proceedings of the Society of International 
Law (1929), pages 194 States, Second Students Edition (1938), page 239; and 
Burdick, The Treaty Making Power in Foreign Affairs for January 1932, pages 
271-279. Opposes amendments.” 

Nore 5,—Report of April 28, 1952, of Committee on Federal Legislation and 
Committee on International Law of The Association of the Bar of the City of 
New York and its subsequent report dated February 19, 1953. The latter dis- 
cusses Senate Joint Resolution 1, introduced into the 83d Congress, 1st session. 
Opposes amendments. 

Report of the New York State Bar Association committee on amendments to 
the Federal Constitution presented June 1952. Opposes amendments. 

The treatymaking power recorded in the proceedings and committee reports 
of the American branch of the International Law Association at its 31st annual 
meeting held on May 9, 1952, beginning at page 32 et seq. Opposes amendments. 

Learned memorandum of Hon. Philip B. Perlman, former Solicitor General 
of the Department of Justice, which appears in the hearings before a subcom- 
mittee of the Committee on the Judiciary, United States Senate, supra, at pages 
396 to 421 (not p. 369 as indexed). Opposes amendments. 

Notre 6.—Pages 13 to 16 of the report (1952) of the Committee on Federal 
Legislation and the Committee on International Law, supra, from which we 
quote from page 14: 
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“In considering and holding valid certain treaties, the Supreme Court had had 
occasion to affirm the supremacy of the prohibitions of the Constitution. In 
the case of Geofroy v. Riggs (133 U. S. 258 (1890) ), the Court was considering 
the common law of the District of Columbia, to the effect that an alien was 
barred from inheriting land of an American citizen who had died intestate. 
The treaty of 1853 with France was invoked by the plaintiffs, French citizens, 
to support their right of inheritance. In holding in favor of the plaintiffs that 
the treaty permitted them to assert their right to inherit the land, the Court 
stated (p. 267): 

“‘The treaty power, aS expressed in the Constitution, is in terms unlimited 
except by those restraints which are found in that instrument against the action 
of the Government or of its departments, and those arising from the nature of 
Government itself and of that of the States. It would not be contended that it 
extends so far as to authorize what the Constitution forbids, or a change in the 
character of the Government or in that of one of the States, or a cession of any 
portion of the territory of the latter, without its consent. * * * But with these 
exceptions, it is not perceived that there is any limit to the questions which can 
be adjusted touching any matter which is properly the subject of negotiations 
with a foreign country.’ ”’ 

Norte 7.—Pages 17-38 of the report (1952) of the Committee on Federal Legis- 
lation and Committee on International Law, supra. 


NATIONAL COMMUNITY RELATIONS ADVISORY COUNCII, 
New York, May 18, 1955. 
SENATE COMMITTEE ON THE JUDICIARY, 
Senate Office Building, Washington, D. C. 


GENTLEMEN: In behalf of the 39 Jewish organizations that comprise the Na- 
tional Community Relations Advisory Council, I send you the enclosed statement 
of joint views regarding Senate Joint Resolution 1, and ask that it be incorporated 
in the record of the hearings that have been had before your committee on this 
proposed legislation. 

Respectfully yours, 
HERMAN L. WEISMAN, 
Chairman, Committee on Legal and Legislative Information. 


This statement represents the combined and joint views of the constituent 
organizations of the National Community Relations Advisory Council, coordi- 
nating and joint policy-forming agency of national congregational bodies repre- 
senting the conservative, orthodox, and reform movements of American Judaism 
and Jewish community relations organizations, national and local. All these 
constituent organizations are engaged in programs to foster interreligions and 
interracial amity both here and abroad in furtherance of the principle that all 
men are to be dealt with justly and equally in total disregard of race, creed, 
religion, and ancestry. 

The organizations affiliated in the National Community Relations Advisory 
Council are: 

American Jewish Congress 

Jewish Labor Committee 

Jewish War Veterans of the United States 

Union of American Hebrew Congregations 

Union of Orthodox Jewish Congregations of America 

United Synagogue of America 

Jewish Welfare Fund of Akron 

Jewish Community Relations Council for Alameda and Contra Costa Coun- 
ties, Calif. 

Baltimore Jewish Council 

Jewish Community Council of Metropolitan Boston 

Jewish Community Council, Bridgeport, Conn. 

Brooklyn Jewish Community Council. 

Community Relations Committee of the Jewish Federation of Camden 
County, N. J. 

Cincinnati Jewish Community Council 

Jewish Community Federation, Cleveland, Ohio 

Connecticut Jewish Community Relations Council 

Jewish Federation of Delaware 
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Detroit Jewish Community Council 

Elizabeth, N. J., Jewish Community Council 

Jewish Community Council of Essex County, N. J. 

Community Relations Committee of the Hartford (Conn.) Jewish Federation 

Indiana Jewish Community Relations Council 

Indianapolis Jewish Community Relations Council 

Community Relations Bureau of the Jewish Federation and Council of 
Greater Kansas City 

Community Relations Committee of the Los Angeles Jewish Community 
Council 

Milwaukee Jewish Council 

Minnesota Jewish Council 

New Haven Jewish Community Council 

Norfolk Jewish Community Council 

Philadelphia Jewish Community Relations Council 

Jewish Community Relations Council, Pittsburgh 

Jewish Community Council, Rochester 

Jewish Community Relations Council of St. Louis 

Community Relations Council of San Diego 

San Francisco Jewish Community Relations Council 

Southwestern Jewish Community Relations Council 

Jewish Community Council of Toledo 

Jewish Community Council of Greater Washington, D. C. 

Jewish Community Relations Council of the Jewish Federation of Youngs- 
town, Ohio 

fhe prior speakers, both in these hearings and those held during past sessions 
of Congress on the predecessor Bricker resolutions to amend the treaty power 
have stressed the disastrous effects of proposals such as Senate Joint Resolution 
i on the conduct of foreign affairs. Among these speakers have been representa- 
tives of the constituent organizations fur which we now speak. (See, e. g. Sen- 
ute hearings on 8. J. Res. 1, and 8. J. Res. 43, 83d Cong., Ist sess., 305-360; Sen- 
ute hearings an §S. J. Res. 150, 82d Cong., 2d sess. 264.) The concern of these 
organizations with the serious consequences of enactment of this proposed amend- 
ment of the treaty power has in no way lessened. They continue to share fully 
the views of such distinguished opponents of the amendment as the Attorney 
General of the United States that the passage of this amendment to the Consti- 
tution would place unwarranted and dangerous limitations on the treaty making 
of the United States and impair the Nation’s ability to cope successfully with the 
manifold and imminent dangers now confronting us. 

In view of the more than 2,000 pages of testimony which has already been 
devoted to this subject we shall not burden this committee with a repetition of 
the many cogent arguments in support of this conclusion, but merely summarize 
them. 

Section 1: Section 1 of the proposed amendment would nullify a provision 
of a treaty or international agreement not made pursuant to or which conflicts 
with the Constitution. This is already the law according to numerous Supreme 
Court decisions. Prevost v. Greneaug (19 How. 1, 7 (1856) ) ; Doe v. Braden (16 
How. 635, 657 (1853) ) ; Geofroy v. Riggs (133 U.S. 258 (1890)); The Cherokee 
Tobacco (11 Wall. 616, G20-621 (1870)) ; United States v. Minnesota (270 U.S. 
1S1, 207-208 (1926)). It is fundamental law that the Constitution is supreme 
over all other legislation including treaties and executive agreements. The dan- 
ger of this section arises because it fails to state that it is merely declaratory of 
existing law and therefore some court may assume that it was intended to work 
some change. Such court might therefore search for hidden and perhaps un- 
thought of meaning in it on the theory that the formal amending process would 
not be invoked solely to restate the obvious. Thus an amendment innocuous on 
its face may well have damaging consequences in the future. 

Section 2: Seetion 2 contains the substance of the famous “which” clause 
Without the “which.” The effect of this section would be to prevent treaties and 
executive agreements from being self-executing, that is, taking effect as internal 
law without implementing legislation. More important, it would prevent any 
treaty from enlarging the customary powers of the Federa!,G@overnment vis-a-vis 
the States. 

Under our present constitutional scheme, the Federal Government with respect 
to internal affairs is a Government of specific delegated powers. With respect 
to international affairs under the doctrine announced in Missouri v. Holland 
(252 U. 8. 416 (1920) ) the scope of the treaty power is plenary, is not limited 
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to these delegated powers, but extends to all fields that may properly be the 
subject of negotiation with a foreign country. Section 2 would change this 
constitutional scheme wherein treaty making is the sole concern of the National 
Government and return to a situation (which existed during the Articles of 
Confederation) when no treaty could be implemented which in any way deait 
with matters not within the ‘delegated’? powers and ran counter to a State 
law. For example, section 2 of the Bricker resolution would make almost im- 
possible the adherence of the United States to reciprocal treaties of friendship 
and commerce whereby the United States by treaty agrees to grant foreign citi- 
zens in the United States various rights in return for the grant of similar rights 
to our citizens abroad, since the control of these rights, such as the right to hold 
and inherit property and engage in business and professions, are reserved to 
the States and not the Federal Government. 

Similarly, the Bricker amendment might disable the United States from par- 
ticipation in implementation of international attempts to punish genocide and 
to control traffic in narcotics and also the production of atomic energy. In each 
of these instances jurisdiction over the subject matter of the necessary treaty 
legislation is reserved to the States and legislation by 48 sovereign States would 
be required before such treaties could be implemented. By thus turning the 
clock back to the days of the Articles of Confederation and adopting a scheme 
rejected by our Founding Fathers whose wisdom has been proved by 300 [sic] 
years of effective treaty making, Wwe would be immobilizing our one great peace- 
time weapon—the treaty power. In addition, by preventing treaties from being 
self-executing, the Bricker proposals would institute a multiple-ratification system 
whereby in addition to ratification by two-thirds of the Senate, the Senate would 
have to repass the legislation, by a majority vote, the House would also have to 
pass it by majority vote and the President sign it. Since the term “internal 
law” has as yet no clearly defined meaning it can be expected that all treaties 
will receive multiple ratification to eliminate any possible invalidity for failure 
to be properly enacted. This procedure is needlessly repetitious, increases the 
work of our already overburdened Congress and results in unfortunate delays 
and duplication of effort. 

The requirement that executive agreements also be enacted into law in order 
to have internal effect may seriously encroach on the Executive’s independent 
responsibilities. In any event, the fear behind such a requirement that the 
President might imperil individual rights of citizens by his sole action without 
legislation is unfounded since the bulk of Executive agreements do involve con- 
gressional participation. 

Section 3: The requirement of a record vote on the question of advising 
and consenting to the ratification of a treaty and the listing of the names of 
the persons voting for and against in the Journal of the Senate is designed to 
prevent the “too rapid passage of treaties” wherein only a handful of Senators 
vote and no challenge is made to the quorum before the vote is taken. Of 
course, even under existing procedure a treaty does not reach the vote stage 
until it has been published, considered at hearings, favorably reported by the 
Committee on Foreign Relations and placed on the Senate calendar. Although 
it is advisable that treaties receive careful consideration at every stage in- 
cluding the voting stage particularly since the lack of interest expressed by 
failure to vote might be subject to misunderstanding by the foreign nations in- 
volved, nevertheless, assurance against abuse should be obtained by statute or 
change in the Senate rules as proposed by Senator Lehman and is not a proper 
subject for a constitutional amendment. 

Even this brief summary of the problems that would flow from passage of 
Senate Joint Resolution 1 indicates that the Senate’s cautious study and 
prior rejections of this and similar proposals at the last session of the Congress 
has been well advised. Developments in the cold war serve to reinforce this 
view and it is to those that we now turn. 

As an organization our primary purpose is to further the elimination of re- 
ligious and racial discrimination and the observance of fundamental human 
rights and freedoms both here and abroad. Accordingly, our testimony here 
today will stress the effect of the passage of Senate Joint Resolution 1 on this 
vital area. It will emphasize not only the effect passage of Senate Joint Resolu- 
tion 1 would have oti*present efforts to elevate standards of conduct in these 
fields but point out how the mere existence of this resolution as a bill subject to 
consideration and passage by the United States Senate during the past years has 
served to shackle United States participation in international attempts to pro- 
mote respect and observance of fundamental human rights and freedoms. In 
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addition, it will point out how the United States has changed its role from one 
of bold moral and spiritual leadership in attempts to secure international cooper- 
ation toward the elevation of standards of human conduct to that of a mere 
bystander without power or influence. Finally, it will show how our about-face 
in this field has left the other nations of the world with no choice but to 
think of us as a Nation of talkers who speak in glowing words but who fail to 
act when the occasion demands action. 

In order to point out the effects the pendency of the Bricker resolution in its 
yorious forms has had on United States participation in efforts at international 
cooperation in the field of human rights, it is necesary to go back a number 
of years and contrast our statements and actions during the late 1940’s with 
those of the past few years. In December 1946 the delegations of Cuba, India, 
and Panama requested the Secretary General of the United Nations to include 
in the agenda of the General Asembly an additional item: the prevention and 
punishment of the crime of genocide. During the period from 1946 to 1948 
drafting of the U. N. resolution on genocide with the active cooperation of the 
United States was completed and on December 9, 1948, the General Assembly 
unanimously adopted the convention to outlaw genocide. The United States 
signed the Genocide Convention two days later. When signing, the United 
States representative said in part: 

“fam privileged to sign this convention on behalf of my Government which 
has been proud to take an active part in the effort of the United Nations to 
bring this convention into being. The Government of the United States con- 
siders this an event of great importance in the development of international law 
and of cooperation among states for the purpose of eliminating practices of- 
fensive to all civilized mankind. 

During the year 1948 the United States signed the Universal Declaration of 
Human Rights and work was begun on the draft Covenant on Human Rights. 
In 1952 the United States representative on the Commission on Human Rights 
stated : 

“The drafting of the Universal Declaration of Human Rights and of the 
Convenants of Human Rights are part of an international effort designed to 
acquaint the world with the ideas of freedom and the vital necessity for their 
preservation and extension. Such an effort is indispensable in this day when 
totalitarian concepts are being spread vigorously not only by Communists but 
also by the remnants of nazism and fascism. The U. N. campaign for the 
promotion of human rights must be continued and prosecuted successfully if 
our free way of life is to be preserved.” 

As a consequence of the United States leadership in the Commission on Human 
Rights during the period from 1948 to 1952, Soviet attempts to weaken the draft 
covenants were defeated in every instance. Commenting on these defeats the 
United States representative stated: 

“Neither of the covenants as now drafted contains any provisions which depart 
from the American way of life in the direction of communism, socialism, syndi- 
calism, or Statism. When such provisions have been proposed the United States 
has opposed them: Every proposal by the Soviet Union and its satellites to write 
statism into the covenants has been defeated. * * * 

In 1952, however, the first version of the Bricker amendment was introduced 
in the United States Senate and was accompanied by the circulation throughout 
the United States of propaganda hostile to United States participation in inter- 
national efforts to elevate standards of conduct in the field of human rights. 
On April 6, 1958, Secretary of State Dulles, testifying before the Senate Com- 
mittee on the Judiciary considering the predecessor resolution of Senate Joint 
Resolution 1, sought to allay the fears of the proponents of the resolution and 
prevent its passage. He stated that the administration would not present the 
Genocide Treaty to the Senate for ratification or sign, ratify, or adopt the 
Covenants on Human Rights. (Senate hearings on S. J. Res. 1 and 8S. J. Res. 43, 
“3d Cong., 1st sess. at pp. 886, 898.) On April 8, 1953, before the Human Rights 
Commission meeting in Geneva, Mrs. Oswald Lord reiterated that the United 
States would not consider the ratification of the draft covenants. At the 10th 
session of the Human Rights Commission held from February to April 1954, 
drafting of the covenants continued. At that session the status of the United 
States delegation in the Human Rights Commission was compared to the 
Cheshire cat in Alice in Wonderland—that remarkable cat which had a grin 
on its face and was able to disappear leaving the grin behind. In this ca‘e the 
“rin was the American delegation which remained in the drafting sessions after 
the American Government had formally rejected the work of such sessions in 
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advance. The heavy difficulties under which our delegation labored due to the 
advance repudiation of the covenants by our Government was revealed by the 
fact that in contrast to our success in 1952 in blocking all attempts by the 
Soviet’s delegation to weaken the principles of individual liberty embodied in 
the covenant, at this session American leadership in the Commission was rejected 
in favor of the Soviet Union position on the two key points, the right to prop- 
erty and the federal state clause. As if to climax and underline the change in 
climate and leadership in the international human-rights field after the arrival 
of proposals like Senate Joint Resolution 1 on the scene, the Soviet Government 
on May 38, 1954, ratified the Genocide Convention with much international fan- 
fare and publicity. Although this ratification was recognized in the United 
States as a cynical effort to exploit public opinion by a nation which does not 
shrink from racial persecution and slave labor within its own borders, it was 
greeted by huzzahs from the 48 other nations which had already signed the 
genocide pact. 

The significance and moral of the constellation of events which has just been 
related is clear. In an effort to allay the unwarranted fears of proponents of 
the Bricker amendment and in order to minimize the likelihood of the passage of 
a resolution which would work such grave harm on our constitutional! scheme, 
the United States had abdicated its position of leadership in the field of human 
rights and the Soviet Union has not hesitated to step in and gain the propaganda 
advantages which have flowed from this abdication. Thus, the United States, 
a nation which has discharged and is discharging heavier moral, economic, and 
military obligations for the preservation of human freedom than any nation in 
the world, has maneuvered itself into a position where it is politically isolated 
from those peoples for whom it labors, and the Soviet Union, the cynical ex- 
ploiter of human rights, appears to these peoples as the most vigorous champion 
of those rights. In this connection it is interesting to note that the Soviet Union 
has accomplished this task even though its determination to maintain its national 
sovereignty and yield nothing to international law or organization is if anything 
firmer than that of Senator Bricker and his associates. 

It is commonly said that we are engaged in a global cold war in which the bat 
tle for the minds of the uncommitted peoples is as vital as the building of atomic 
bombs and battleships. If that is so, then surely it follows that we cannot afford 
to let the leadership in the fight for human rights and freedom, a leadership of 
such appeal to oppressed and freedom-seeking peoples which by virtue of our 
tradition and history is rightly ours, go by default to our enemies. 

Nor is the only reason for decrying our loss of leadership in this field based on 
its propaganda significance. The moral significance of such leadership is clear. 
In addition, systematic and deliberate denials of human rights still represent a 
real threat to the peace of the international community. Peace and security 
cannot be assured in a world in which human rights are violated and oppressed 
persons are compelled to resort to violence against their oppressors. Govern- 
ments that violate the basic rights and freedoms of those under their jurisdiction 
can be expected and do deny respect to the rights of other members of the inter- 
national community and seek their objectives by force. The crime of genocide, 
the destruction of entire ethnic racial or religious groups, still represents a 
matter of grave and legitimate international concern prevention and punishment 
of which requires international cooperation. The translation of the moral pre 
cepts concerning human rights embodied in the Declaration of Human Rights 
into legally enforceable international commitments still represents a significant 
and worthy objective. Thus the importance of obtaining United States partici- 
pation in international efforts for the promotion of human freedom has, in no 
way, diminished since 1948 when our Government signed the Genocide Conven- 
tion and began its participation in the drafting of the Human Rights Covenant. 

We recognize full well, however, that this is not the proper forum to debate 
the relative merits of United States ratification of the Genocide and Human 
Rights Covenants. It is clear, however, that the representatives of the American 
people should not be permanently debarred from consideration of these documents, 
the subiect matter of which is so vital to the peace and security of our world. 
As we have shown in our prior testimony, the passage of proposals such as Sen 
ate Joint Resolution 1 limiting the subject matter of the treaty power to matters 
on which the Federal Government could legislate in the absence of treaty would 
disable the United States for all times from effective participation in interna- 
tional efforts to stamp out genocide and elevate standards of conduct in the fields 
of human rights. In fact, as we have indicated today, the very existence of these 
proposals such as Senate Joint Resolution 1 before the Senate has served to pre- 
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vent full consideration of these draft covenants by the Senate of the United 
States. Surely it is not in the pragmatic American tradition of government to 
evade legislative consideration of controversial subjects by placing them in ad- 
vance behind an iron curtain of unconstitutionality. Surely this is doubly true 
when the price of doing so is the loss of world prestige and leadership in an area 
where such leadership is vitally needed by both the leaders and the led. 

It is for this reason if for no other that I urge you not only to defeat this 
resolution but to insure that such defeat is so decisive as to enable the United 
States to resume its proper place in the forefront of this fight to secure the preser- 
vation and observance of fundamental human rights and freedoms throughout 
the world. 

Respectfully submitted. 

HERMAN L. WEISMAN, 
Chairman, Committee on Legal and Legislative Information. 


Lois Waldman, of Counsel, May 17, 1955. 


NEW York, 13, N. Y., May 13, 1955. 
ESTES KEFAUVER, 
Chairman, Senate Subcommittee on Constitutional Amendments, 
Senate Office Building, Washington, D.C. 
DeAR SENATOR KEFAUVER: I am enclosing herewith report of the Federal legis- 
on committee of the Bronx County Bar Association, disapproving proposed 
Bricker amendment to the Constitution. 
ihe board of directors of the said bar association approved this report. There- 
after, the report was also approved by a unanimous vote of the members present 
i regular meeting held on the evening of Wednesday, May 11, 1955. 
Very truly yours, 
EDWARD ARKIN, 
Chairman, Federal Legislation Committee, Bronz County Bar Association. 


FEDERAL LEGISLATION COMMITTEF, Bronx County BAr AssocIATION—REPORT ON 
SENATE JOINT RESOLUTION 1 ( BRICKER AMENDMENT ) 


rhis proposal for the amendment of the Constitution provides, in substance, 
as follows: 

Section 1: A provision of a treaty or, an international agreement which con- 
flicts with the Constitution, is invalid. 

~ection 2: A treaty or international agreement shall become effective as in- 

nal law in the United States, only through legislation valid in the absence of 
international agreement. 

Section 3: On advising and consenting to a treaty, there shall be a record 
vote to be entered in the Senate Journal. 

Section 4: This is a provision for the manner in which the amendment is to 

adopted. 

Section 1, above, is merely a restatement of what appears to be the existing 
law. A treaty, in violation of the Constitution, is invalid. As early at 1899, the 

preme Court said: 

“The treaty power, as expressed in the Constitution, is in terms unlimited 

xcept by those restraints which are found in that instrument against the action 
of the Government or of its departments, and those arising from the nature of 
the Government itself and of that of the States. It would not be contended that 
t extends so far as to authorize what the Constitution forbids, or a change in 
the character of the Government or in that of one of the States, or a cession of 
any portion of the territory of the latter, without its consent” (De Geofroy v. 
Riggs, 183 U. 8, 258, 267; 33 L. ed. 642, 645). 

No useful purpose is served by amending the fundamental law of the land 
lerely for the purpose of codification. On the other hand, it is possible that 
this would cause confusion. 

Section 2 is the core of the amendment. It provides for a radical change in 
the treatymaking process. As to “internal law,” it would at least require legis- 
ative action in both Houses of Congress. In many cases, it would require, in 
addition, action by the legislatures of the 48 States. Treaties often are con- 
cerned with such matters as business and corporate activities, inheritance, taxa- 
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tion, the right to resort to the courts, rights with reference to the internal dis- 
cipline of vessels in foreign ports, extradition, ete. Often, these treaties are 
made to obtain reciprocal rights for our citizens abroad. Congress cannot legis- 
late on many of these matters which, under the Constitution, are reserved to 
the States. 

At the very best, in practice, the amendment would seriously impair and 
impede the ability of the executive department to represent this country in deal- 
ing with foreign nations, both friendly and unfriendly. At the worst, it might 
reduce the prestige and effectiveness of the Executive to the point where foreign 
relations would be in a state of utter confusion and where we would return at 
this inappropriate time, to the weakness and defects of the Articles of Confed- 
eration. 

During our existence as a nation under the Constitution our treaties have been 
made by the President, with the advice and consent of two-thirds of the Senate. 
The Senate has never abdicated its duty under this constitutional arrangement. 
For 166 years this method has worked extremely well, from the time we were 
a small nation of 13 million living on the eastern seaboard, up to the present 
During this time, we have survived grave threats from abroad, and we have 
grown and prospered. 

The present method of concluding treaties and international agreements is 
quite adequate to protect our constitutional rights and liberties. As stated above, 
treaties must be within the framework of the Constitution. If they violate that 
document, they are invalid. 

Arguments with reference to treaties take place in the Senate. Often this 
inspires considerable public discussion. In addition, Congress, as a whole, has 
a certain amount of control over treaties and international agreements. Often, 
appropriations or enabling legislation is necessary, requiring action by both 
Houses of Congress. Furthermore, it is familiar law that where there is a con- 
flict between a treaty and an act of Congress, the one which is last in time 
prevails over the other. 

This is an age in which vast changes can be wrought in short periods of time: 
when the oceans no longer adequately protect us from invasion and when man 
has perfected devices which travel at speeds far greater than that of sound. 
This is the time when we must present a picture of one Nation to both our friends 
as well as enemies abroad. This is not the time to make it more difficult to enter 
into international agreements. 

The Constitution is our fundamental law. It is the very basis of our liberties 
and in fact, is the preserving agent of what we often refer to as “the American 
way of life.” The treatymaking provisions have been a very important part of 
that document. Amendments should be resorted to only when the necessity 
therefore is clear and unmistakable. No such necessity exists. The resolution 
is, therefore, disapproved. 


Epwarp ARKIN, 
Chairman, Federal Legislation Committee, Brong County Bar Association. 


JEWISH WAR VETERANS OF THE UNITED STATES OF AMERICA, 
Washington, D. C., May 17, 1955. 
Hon. W. H. SMITHEY, 
Clerk, Senate Judiciary Committee, Subcommittee on Constitutional 
Amendments, Senate Office Building, Washington, D. C. 
Dear Mr. SMITHEY: Enclosed is the statement of the Jewish War Veterans of 
the United States of America which we discussed on the telephone yesterday. 


I hope you will arrange, as usual, for this statement to appear in the record of 
your hearings. 


Cordially yours, 
BERNARD WEITZER, 
National Legislative Director. 


STATEMENT ON THE BRICKER AMENDMENT, SENATE JOINT RESOLUTION 1, BY 
BERNARD WEITZER, NATIONAL LEGISLATIVE DIRECTOR OF JEWISH WAR VETERANS 
OF THE UNITED STATES OF AMERICA 


On behalf of the Jewish War Veterans of the United States of America, I am 
happy to express our appreciation for this opportunity to submit our views in 
opposition to Senate Joint Resolution 1. At successive national conventions, the 
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ollowing resolutions were adopted, unanimously, in opposition to proposed so- 
called Bricker amendments: 

Whereas Senator Bricker, at the close of the 83d Congress, once again intro- 
duced an amendment to the Constitution dealing with ratification of treaties; 
and 

Whereas Senator Bricker’s proposed amendment is only slightly less harmful 
than his original amendment which failed of passage in the Senate by only one 
vote; and 

Whereas the proposed amendment will be introduced in the 84th Congress and 
thus threatens to interfere with the constitutional treaty procedure which has 
served our country well during the whole history of our Nation and which has 
worked, effectively, to protect and promote the rights of our citizens and our 
international interests: Now, therefore, be it 

Resolwed by the Jewish War Veterans of the United States of America, as- 
sembled in Richmond, Va., at 59th Annual National Convention, October 13-17, 
1954, That we oppose the proposed Bricker amendment; and be it further 

ResolWwed, That copies of this resolution be sent to the President of the Senate 
and to the Speaker of the House for publication in the Congressional Record. 


Whereas the negotiation of treaties and executive agreements by the President 
and ratification by the Senate as provided in our Constitution has on the whole 
worked effectively in our foreign relations and protected the rights of our 
citizens and our international interests; and 

Whereas the proposed so-called Bricker amendment to the Constitution threat- 
ens to interfere with a procedure which has proved its worth during the whole 
history of our Nation: Now, therefore, be it 

Resolved by the Jewish War Veterans of the United States of America, as- 
sembled at 58th Annual National Encampment in Chicago, Ill., September 2-6, 
1958, That we oppose the proposed Bricker amendment, and/or any similar 
amendment; and be it further 

Resolwed, That copies of this resolution be sent to the President of the Senate 
and to the Speaker of the House for publication in the Congressional Record. 

The legal arguments for and against the proposed Bricker amendment have 
been numerous and full during the hearings before the current committee and 
previous committees which have considered the proposed amendment. We shall 
not attempt to repeat or add to the burden of such arguments. 

As a war veterans’ organization—the oldest active war veterans in the United 
States today—the Jewish War Veterans of the United States of America is 
committed by its constitution ‘to combat whatever tends to impair the efficiency 
and permanency of our free institutions.” It is on that basis that we oppose 
Senate Joint Resolution 1. 

To deal with our international relations, the Constitution provides certain 
powers to our President to act by and with consent and advice of the Senate. 
In the present world situation, more than ever before, it is essential that those 
powers of the President and the Senate be exercised expeditiously, with courage 
and resolution and not be hamstrung by the fears or alarmism which permeate 
the statements of the proponents of the Bricker amendment. 

When, in international relations, our United States speak in one voice through 
the President by and with the consent and the advice of the Senate as provided 
n the Constitution, the experience of more than 167 years assures the efficiency 
ind permanency of our free institutions. 


STATEMENT OF VIEWS ON PROPOSED CONSTITUTIONAL AMENDMENT RELATIVE TO 
TREATIES AND EXECUTIVE AGREEMENTS BY Hon. Kit CLARDY, ATTORNEY AND 
FORMER MEMBER OF CONGRESS 


It has been said by a number of eminent authorities that this proposed amend- 
ment presents the greatest constitutional issue since the controversy over the Bill 
f Rights. I fully agree with that opinion. As I see it, the Nation is confronted 
with the hard necessity of making a choice between two distinet and conflicting 
theories of government. We must decide whether we shall keep or abandon the 
‘ind of constitutional guidance and government we have known for more than 
160 years. The Nation’s acceptance or rejection of the ideas and philosophy upon 
which the proposed amendment is based will determine whether we shall restore 
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the principle of checks and balances, or whether we shall deliberately encouray 
and accelerate the advent of a philosophy that, in my opinion, can only end in 
one-man government. 

The testimony presented before the subcommittee has been voluminous and 
instructive. The testimony presented when this matter was under consideration 
in the 88d Congress touched upon nearly every conceivable argument both for 
and against the proposal. When the hearings were commenced this year, one 
reporter wrote that “new ground cannot be explored because the entire area of 
debate was covered last year. But even he agreed that this year’s hearings 
served a most useful purpose. After reviewing the issue, he concluded that, “that 
part of the public which heeds will learn useful things about our system o} 
separated powers.” The testimony of Senator Bricker, Mr. Frank Holman, Dean 
Manion and Mr. Ray Murphy, to mention only a few, have demonstrated the 
correctness of that reporter’s judgment on this point. 

Yet, while the presentations before the last Congress did pretty well cover 
“the entire area of debate” I think it can be safely said that many of the state- 
ments presented this year have introduced some new thoughts. I want to sub- 
scribe completely to the able and convincing statement given to this committee 
by Mr. Holman on May 2. He has there presented citations and arguments | 
wish to adopt and make my own. I shall endeavor to omit a repetition and 
to devote my statement to a brief analysis of the principal objections to this pro- 
posed amendment, the reasons for those objections and to suggest some ques- 
tions of my own. 

I do not want to take away any necessary power of the President. I do not 
want to impose any unnecessary handicaps on the making of treaties. I d 
not wish to alter the right of a President to make and submit treaties to the 
Senate. I do not regard this amendment as having any of these undesired 
effects. But neither do I want our tripartite form of government to be changed 
by the devious method of misuse, misinterpretation or abuse. I trust our Presi 
dent, hut I am not willing to stake the future of constitutional government on 
such. I agree with Thomas Jefferson’s pronouncement on this subject. I a; 
proach the subject as objectively as possible because I am a lawyer and becauss 
I think the whole future of our system has been subjected to increasing danger 
of unconstitutional change and probable destruction. 

As I see it, the issue before the Nation is not merely one of changing or adding 
a few words to our basic charter. As I view it, the real conflict is one between 
sharply conflicting ideologies and philosophies of government. Those who o) 
pose this amendment are unconsciously betraying a deep-seated lack of faith 
in the basic constitutional concept of separation of powers, the one idea that 
has made our system work. We have only to examine the arguments of those 
who oppose the amendment for proof of this fact. Almost everything they say 
betrays an impatience with, if not outright intolerance of, those constitutional 
provisions expressly designed to prevent the very things they desire—those pro 
visions which place restraints upon each branch of our tripartite form of go\ 
ernment to the end that dictatorship and tyranny may be prevented. 

This is not to say that all who oppose this amendment approve of, or even 
understand, this to be the case. Indeed, many undoubtedly believe the specious 
argument that this amendment will somehow deprive the President of vitally 
necessary powers. It is my hope that I may contribute something to a better 
understanding of the plain fact that this argument is but a smokescreen—that 
rather the intent of this proposed amendment is to prevent the further erosion of 
the power and rights of the people and the Congress. It is my hope that we 
can eventually compel the opponents to tell us in specific terms just what it is 
they believe the President will be prevented from doing if the amendment is 
adopted. 

I have devoted much time to a serious study of this subject. The tendencies 
that give me concern were evident even as early as the twenties while I was 
Serving my State as an assistant attorney general. The implications in the 
1920 case of Missouri v. Holland even then seemed to portend trouble. The 
1929 statement by Chief Justice Charles Evans Hughes, before whom I had 
the honor of arguing my first case in the United States Supreme Court, served 
to increase my fears that a grave constitutional change was in the making 
Long before Mr. Dulles made his now famous Louisville speech in April 1952, 
I had concluded that unless we amended the Constitution, we would some day 
awaken to find the results of 1776 completely undone. I long ago concluded 
that we were witnessing a slow moving, but nevertheless radical change in 
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sur whole constitutional concept of government. I long ago became convinced 
that if this radical change in our governmental system was not halted, the 
words freedom and liberty would soon be emptied of their meaning. 

It seems to me that those who claim this amendment is an effort to radically 
change our Constitution are either blind to what has been going on in recent 
vears, or they are trying to becloud the issue and deceive us. Actually, serious 
changes have been taking place for some time without the people being con- 
sulted. A revolutionary throwback to ideas that were discarded when the 
Constitution was adopted, has taken place. This amendment seeks to restore 
the Constitution to its original form and purpose. 

As I view it, we have been undergoing a subtle change in the relationship 
between the citizen and his Government. The advent of the U. N. and its many 
branches and agencies has produced a situation and condition never antici- 
pated. Internationalists have found a back-door means of getting their ideas 
across. Citizens and States have found their rights erased through treaties 
and agreements without the observance of normal constitutional processes. 
I view this amendment as doing no more than restoring to the citizen and the 
States that which has been taken from them by misinterpretation, misuse, and 
outright abuse of the Constitution. 

Now to be specific. Just what are the real objections to this amendment? 
What are the real objections as distinguished from the smokescreen of specious 
and unsupported argument? I think that all of the fanfare and fury really boils 
down to 1, and only 1, main point. In the last analysis, every objection I have 
heard voiced comes down to the contention that this amendment will improperly 
hamper or restrict the President in the conduct of our relations with the rest 
of the world. 

This idea has been expressed in many different ways. But basically, every- 
thing they have said is no more than a repetition of that same idea. The fact 
that the amendment will only place us in the same position as the other nations 
with which we must deal is ignored. Which reinforces my opinion that these 
opponents are far from sincere in their voiced objections. It convinces me that 
they are opposing for reasons far different from that which they publicly advance. 
It gives a hollow sound to their argument about hampering the conduct of foreign 
affairs to know that all the other nations are now laboring under precisely the 
handicap they profess to see in this amendment. 

Those in opposition almost invariably indulge in rather loose and extreme 
statements or generalizations about the feared effect of the amendment. Typical 
of this sort of thing is the statement by the Association of the Bar of the City of 
New York, in which they say that this amendment “would place so many impedi- 
ments upon the conduct of our foreign affairs and military operations, as to con- 
stitute a grave threat to our chances of survival in the modern world.” Even the 
Attorney General indulged in the same sort of thing when he said that it would 
place “unwarranted and dangerous limitations” on the Government’s treatymak- 
ing power and the President’s conduct of foreign relations. Yet another has said 
that it would make it impossible for the President to arrange treaties for the 
mutual protection of Americans in foreign countries and aliens in this country. 
And others have denounced the amendment as unnecessary and dangerous. But 
never do they tell us just what it is that the President could not do or put into a 
treaty. 

I think it fair to say that the common denominator in all these typical state- 
ments of mere conclusions is the argument that there should be no constitutional 
restrictions upon the power of the President in either the foreign or domestic 
fields. No matter how they phrase it, all these objectors are saying precisely the 
same thing Mr. Holman found in an excerpt from the New York Times when it 
was frankly said: 

‘The resolution (S. J. Res. 1) is dangerous because it forbids any treaty that 
would allow any foreign power or any international organization to control the 
constitutional rights of American citizens within the United States.” 

That statement is a fair summation of the attitude and thinking of nearly all 
who oppose this amendment. It is, of course, a clear expression of the belief and 
outlook of the extreme internationalists, the World Federalists, Americans for 
Democratic Action (ADA) and all the other oneworlders. In my judgment, it 
is one of the best reasons why the amendment should be adopted. Since these 
opponents have never hesitated to attack the amendment through personal at- 
tacks on the proponents, it may be in point to say that the views of the opponents 
are entitled to an offsetting consideration. 
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Now this is not to say that everyone who makes the argument that the amend- 
ment will cripple the President’s power to conduct foreign relations is fully ware 
of all these things. Indeed, I strongly suspect that most folks who voice the un- 
supported conclusion that the amendment will shear away some power the Presi- 
dent should have are merely repeating such things because of the frequency with 
which this sentiment has been expressed by others. The political prominence of 
some of those voicing this idea is undoubtedly responsible for the unthinking ac- 
ceptance of the idea even though entirely unsupported by solid facts. 

But I am equally sure that at least some of the loudest opponents of this amend- 
ment know that this argument is without foundation. I am morally certain that 
the leaders in the movement to defeat this amendment are fighting it for the 
precise reasons expressed in the New York Times editorial. I feel certain that 
their opposition is founded on the fear that the amendment, if adopted, would 
prevent the very things it is designed to prevent. In other words, I am morally 
certain that the hardened internationalists among us want the very effects they 
piously deny will follow the defeat of this amendment. 

Out of all of the argument emerges the fact that those who oppose this amenid- 
ment either consciously or unconsciously want to make this a Government com- 
pletely dominated by the Executive while those who favor the amendment want 
to restore the original idea of divided authority and checks and balances. Those 
of us who favor the amendment do not want all power to be lodged in one branch 
of government. We believe the history of the past two decades warns us that, 
unless checked, this shifting and consolidation of power must inevitably bring 
dictatorship, tyranny, and disaster. 

While most opponents are not as frank and honest as the New York Times 
editorial, we do find some of them openly arguing that this constitutional concept 
of ours is outmoded in this atomic age, and that the transfer of power to a single 
branch of government is both necessary and desirable. That’s the real issue as 
I see it. 

Our system of checks and balances was deliberately designed as the only 
practical method of preventing tyranny. In creating a tripartite form of govern- 
ment whose powers were limited to those expressly bestowed by the Constitution, 
it was thought we could prevent one branch from gathering all the power into its 
hands and thus creating a dictatorship. I regard any effort to undermine this 
basic principle as fraught with peril for the future of our Nation. I think the 
uldermining process has reached the dangerous stage and that the future may 
bring an end of the kind of government we have known. I feel morally certain 
that unless checked, the forces now at work can, and will, destroy all those things 
that have thus far kept us freemen. 

As I view it, events have now brought us to a point where we must make one of, 
if not the most, momentous decision in our history. We must decide whether 
we are to permit the slow but sure destruction of our system of checks and 
balances, or whether we are to call a halt and once more place our faith in the 
system that has made this the most successful experiment in self-government the 
world has ever known. 

I have said that I believe that the principal objectors really want to convert 
this Government of ours into something far different from that conceived by the 
Founding Fathers. I firmly believe that they want ours to become a one-man 
Government. I base this conclusion on several things. I have examined the back- 
ground and the record of many who oppose the amendment. I have followed 
their careers and read their statements and speeches. When I find all signs 
pointing in the same direction, I think I may be pardoned for concluding that 
they are all earnest advocates of the extreme internationalist position I have 
outlined above. But there is another factor that is the really decisive one. It 
is their double talk and their deliberate failure to become specific and factual iu 
their opposition. It is their universal and unvarying habit of merely stating the 
broad generalizations about a claimed loss of Presidential power and their 
failure to identify the specific things that would be lost that convinces me that 
they are deliberately doing so to avoid defeat. And so I have a number of ques- 
tions these opponents should answer if they are to show us that they are sincere 
and correct. 

Just what specific thing do they want the President to be able to do, but which 
this amendment will prevent? Just what specific powers should the President 
possess, but which this amendment will destroy? What powers will the Presi- 
dent be able to exercise in the absence of this amendment which they now fear 
to talk about? 
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When the statement is made that the President will be unable to make treaties 
or conduct our foreign relations if this amendment is adopted, precisely what do 
they have in mind? It is undoubtedly true that when once this amendment has 
been adopted a President will be thereafter unable to wipe out a State or Federal 
law by merely entering into a secret agreement with some foreign nation. I 
think we are entitled to know whether the opponents believe a President should 
be able to bypass the people, the State legislatures and the Congress in this 
fashion. When they voice the complaint that some treaties could not become 
completely effective unless approved by the legislatures in the 48 States, they 
must mean that they want the President to have the power to amend or repeal 
State laws precisely as we charge. But they do not say this in so many words 
because they realize that an honest statement of that kind would reveal more 
of their intention than they desire. Yet, there can be no other interpretation 
placed upon the words they actually use. They shrink from putting their inten- 
tions in the stark language I have used, but instead, cloak their argument in 
vague, high sounding phrases. If we are incorrect—if they really have some- 
thing else in mind—then we are entitled to a plain, unequivocal statement as to 
their real meaning. I cannot see any other possible interpretation, but I am 
willing to await a clear expression from them on these points. 

It is also true that the adoption of this amendment will make it impossible 
for a President to amend our Constitution through the simple device of entering 
into a Secret agreement with some foreign nation. Is this a desirable and neces- 
sary Presidential power? Do the opponents want a President to have such 
power? While I think the cases clearly tell us that the President can do this, 
it is not necessary for the purposes of my point to agree with me on the law—we 
need only agree that there is at least a legal question that can be argued. So 
long as there is even a doubt on this question. I think we are entitled to know 
whether the opponents want to leave the subject in that state, or whether they 
are aS anxious as they should be to prevent even the possibility of such a thing 
happening. 

Do the opponents want a President to have the power to single handedly make 
laws that are expressly prohibited by the Constitution by merely entering into 
a secret agreement with some foreign nation? Admittedly this amendment will 
prevent this happening. Yet, the case of Holland v. The United States certainly 
establishes that power in the President unless this amendment is adopted. Is 
this one of the things the opponents fear a President wiil be prevented from 
doing in the field of foreign relations if the amendment is adopted? I submit 
we are entitled to a clear and emphatic expression on this point. 

Should a President have the power to make or change any State or Federal 
law without the people or their elected representatives having any voice in the 
matter? Is the opposition based, even in part, on a belief that a President 
should have such powers? And if they do so believe, are we not justified in 
saying that much of their opposition is founded on a desire to greatly change 
our constitutional form of government? Are we not entitled to a clear unequivocal 
statement on this point also? 

Many other questions suggests themselves, but these few will serve to bring 
the others to mind. Instead of merely voicing the stereotyped conclusions about 
hampering the President, should not the opponents of this measure tell us in 
detail exactly what they want a President to be able to do, but which they 
fear he cannot do if the amendment is adopted? 

These are not just academic or rhetorical questions. They go to the very 
heart of the controversy. If the opponents genuinely believe that a President 
should be able to bypass the people and the Congress in the making and the 
undoing of State and Federal laws, then the Nation is entitled to know that 
fact. If they think that secret executive agreements should be substituted for 
the normal constitutional processes, the people should know that fact. 

When prominent Members of Congress voice the unsupported assertion that 
this amendment will seriously cripple the President’s exercise of his power to 
conduct foreign relations, many people are convinced that this must be true 
simply because of the prominence of the persons making those statements. On 
an involved legal problem of this sort, it is therefore extremely important that 
we know precisely what it is those opposing have in mind. With the very 
future of our constitutional system at stake, it is not enough for the opponents 
to simply make some forcasts in the form of vague generalizations. Those of 
us who favor this amendment have been able to cite specific court decisions and 
to tell the people precisely what it is we seek to prevent. The opponents have 
been content to rely on the principle of confusion, doubt, and fear. 





960 TREATIES AND EXECUTIVE AGREEMENTS 


There remains one other set of questions on which the public is entitled ¢ 
a bill of particulars. The advent of the U. N. has brought many new problems in 
its train. Do the opponents favor the idea of this Nation surrendering its 
sovereignty to some world government without either the people or the Con- 
gress having any voice in the matter? Make no mistake about it, this is 
distinct and frightening possibility. The very many treaties and agreements 
sponsored by the U. N. and its subsidiaries can accomplish that very thing. 
With my knowledge of the one-world internationalist outlook held by many 
of those opposing this amendment, I am not at all surprised at their failure to 
tell us where they stand on this issue. But certainly the Nation ought to know 
whether they subscribe to our view that this sort of thing should be prevented 
at all costs. 

It is not enough for the opponents to do no more than merely deny that these 
things are possible. While I do not think there is any room for doubt, it may 
be conceded that some of the points are debatable, without in any way weaken- 
ing our contention as to the necessity for the amendment. The fact that the bar 
is overwhelmingly on our side in this argument should at least be given some 
weight. Clearly the Nation is entitled to know whether the opponents favor or 
oppose the things we have contended are at least possible. If they favor the 
results we would prevent, and will publicly admit that to be the case, then the 
people can at least understand the debate. If they oppose the things we oppose, 
then it will be possible to better determine whether this or some other remedy 
is to be adopted. But in any case, silence on these points must necessarily force 
the conclusion that the opponents do want the fundamental changes this amend- 
ment is designed to prevent. There cannot be any other conclusion. 

I have not touched upon the very many issues so ably covered by Senator 
Bricker and Mr. Holman who have gone into the cases at length. All I have 
been trying to do is to focus attention on the fact that the opposition has side- 
slipped the real issue and has constantly refused to debate the merits. They 
have carefully avoided that by refusing to become specific. They have contented 
themselves with a mere statement of generalized conclusions. Until they come to 
grips with the specific things we proponents have discussed, the public cannot 
possibly know precisely what it is they want the President to be able to do. Yet 
that is the very heart of the matter. 

One of the last witnesses was publicly quoted as having said that this amend- 
ment, if now in force, would handicap the President in any conferences with the 
Communists. I freely concede that if that witness has it in mind that this would 
prevent a repetition of Yalta, then Iam in complete agreement. But I am frankly 
puzzled to know what action he would have the President take in any meeting 
with the Communists which this amendment will prevent, unless he wants some- 
thing done which should not be done. It is this sort of vague statement which 
appeals only to the emotions, of which we should be skeptical. 

If the President, in meeting with the Communists, agreed to some form of 
treatv (although I confess I cannot imagine this result) that treaty would not 
be affected by this amendment in its negotiation. Only if it attempted to change 
our State or Federal laws or constitutions would the amendment come into play. 
I wonder if that is precisely what the witness wanted ? 

I am sure that most of those on both sides of this question are honestly con- 
vinced of the soundness of their positions. But as I said earlier, I am equally con- 
vinced that some of the leaders in the fight against this amendment are oppos- 
ing it for reasons far different from those they publicly voice. Having studied 
the records of some of those individuals and groups, I am convinced that they 
want the very things we proponents want to prevent. They are certainly entitled 
to such views. But the Nation is entitled to know just what it is these opponents 
really have in mind. I firmly believe that they have talked in generalities and 
have submitted nothing but conclusions simply because they know that once their 
position on the questions I have raised becomes known, their support will fall 
away from them. 

Regardless of the action taken in this session of the Congress, this issue will 
not subside or die. Even if the Congress votes to submit it to the States, the 
public debate must necessarily be carried on for years to come. The issue may 
be presented to the States by the other constitutional route if defeated here. I am 
hopeful that we may be able to bring this debate down out of the realm of con- 
jecture so that the people can know and understand precisely where the real 
leaders in this fight against the amendment stand on the very many specific 
questions I have raised. Only then will it be possible for the debate to go forward 
on a proper basis. And only then will it be possible for the people to understand 
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the real reasons and motives which actuate the opposition. Only then will it 
be possible for the Nation to see and understand that the real reason for opposi- 
tion is the desire of some to make the executive all-powerful at the expense of the 
other branches. Only then will the people see and understand that the real 
opposition stems from a desire to make over our constitutional system in the 
image of a dictatorship—and to make up part of a one-world government. 


THE LAW ScHoot, 
UNIVERSITY OF NOTRE DAME, 
Notre Dame, Ind., May 9, 1955. 
Hon. ESTES KEFAUVER, 
Senate Office Building, Washington 25, D.C. 

DEAR SENATOR: The issues raised by the Bricker Amendment are not new. 
They were threshed out in the Constitutional Convention of 1787. The Founding 
Fathers turned down the prototype of the Bricker amendment and fashioned 
the treaty power as we have it. I think they did a good job and see no occasion 
to reverse their decision and accept the arguments they rejected. 

In short, I believe the Bricker amendment is unnecessary. Notwithstanding 
wild statements. made in the heat of debate, I venture to think no competent 
inwyer in his right mind really believes a treaty, much less an executive agree- 
ment, can override the Constitution. As Attorney General Brownell has pointed 
out, the supremacy of the Constitution over any treaty has often been declared 
by the Supreme Court. 

Two lawyers who have been holding Bricker amendment revival meetings all 
over the country are Frank Holman, a former president of the American Bar 
Association, and Alfred J. Schweppe, chairman of the association’s standing 
committee on peace and law through United Nations. You will be interested, 
as I was, in this statement from a letter written by Mr. Schweppe on May 14, 
1953, to Dean Fordham of the University of Pennsylvania Law School: 


* * we [Schweppe and Holman] do not believe that the Constitution can, 
or, if it can, should be overridden by the treatymaking power.” 


I don’t believe so either and am not in favor of amending the Constitution to 
protect it against a nonexisting hazard. 

Senator Bricker’s proposal is not only unnecessary. In my opinion it would 
greatly harm our country. It would harm our country because it would paralyze 
our ability to deal with other nations. That is the whole point of the amend- 
ment: its real purpose is to straitjacket the conduct of our foreign affairs and 
thus to enforce isolationism under the aegis of a crusade to save the Constitu- 
tion. Hence Mr. Dulles was right, I think, when he said the adoption of the 
amendment would be “calamitous.” 

As I have said more than once, it is my belief that a free and representative 
legislature is the hallmark of democracy. Of all the agencies of government 
the legislature is the most truly representative of our democratic way of life. 
It seems to me fitting, therefore, that Congress should have the last say on the 
internal effect of treaties and executive agreements. In practical effect Congress 
does have the last say and has had since the Constitution was adopted. At any 
time Congress can nullify the effect of a treaty or executive agreement as internal 
law in the United States. To be sure, this requires the concurrence of enough 
Members to override a possible Presidential veto. But a simple majority of 
those voting can refuse to appropriate the funds needed to implement a treaty 
or executive agreement which, in their judgment, is not in the public interest. 
I do not think any constitutional amendment could provide a better safeguard. 

Partisans of the Bricker amendment argue that the treaty power is dan- 
gerous. Of course. So is every power vested by the Constitution in any of the 
three coordinate branches of the Government. All of these powers are dan- 
gerous because every one of them is liable to abuse. By simply refusing to 
vote appropriations, for example, Congress could make it impossible for the 
Chief Executive to carry out his constitutional duties. The President in turn, 
as Commander in Chief of the Armed Forces, could declare martial law and 
send the Members of Congress to a concentration camp. But we do not therefore 
propose constitutional amendments designed to water down the powers of the 
Government in order to make them harmless; for to do so would only increase 
the peril. The forefathers knew that, to survive, they had to entrust the Gov- 
ernment with all the powers a great Nation needs. That is more than ever true 
in today’s thermonuclear world, in the face of mortal danger to everyone of us 
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and to everything we cherish. It is no answer to external danger to reduce 
our ability to prepare and defend against it. And, so far as our liberties at 
home are concerned, the best hope, now as always, is the will of the people to 
be free. 

You understand, of course, Senator, that I speak only for myself and in no 
sense in a representative capacity. 

With every good wish, I am 

Sincerely, 
JosEPH O’MEARA, Dean. 


NEW YORK YOUNG REPUBLICAN CLUB, 
New York 18, N. Y., May 13, 1955, 
Senator Estes KEFAUVER, 
United States Senate Committee on the Judiciary, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR KEFAUVER: In accordance with your letter to Mr. Thayer, a 
member of our board of governors, replying to his request to testify on the Bricker 
amendment before the subcommittee headed by yourself, I am submitting the 
attached resolution and statement of principles adopted by the board of gov- 
ernors of the New York Young Republican Club for inclusion in the record of the 
hearings on the Bricker amendment. Thank you for your very considerate at- 
tention to our request in this matter. 

Sincerely yours, 
WoopWwArRD KINGMAN, President. 


NEW YORK YOUNG REPUBLICAN CLUB—RESOLUTION ADOPTED AT A MEETING OF THE 
BoarD OF GOVERNORS, May 3, 1955, REAFFIRMING A RESOLUTION ADOPTED ON 
JANUARY 14, 1954 


Whereas the Bricker amendment (sec. 1) merely declares what is already 
well-established law—namely, that any provision of a treaty or executive agree- 
ment which violates the Constitution will not be enforced in the United States; 

Whereas the amendment (sec. 2) in requiring implementing legislation by 
the Senate and House, or, in certain cases, by the legislatures of the 48 States, 
before a treaty already consented to by the Senate could become effective as in- 
ternal law, would greatly delay, and in some cases might prevent, our carrying 
out, and hence, as a practical matter, would impair our ability to make, treaties 
without regard to their individual merit ; and 

Whereas the amendment’s procedural requirement (sec. 3) of a rollcall vote 
in the Senate on treaties can be effected by a simple change in the Senate 
rules; and 

Whereas existing constitutional limitations on the treatymaking power, includ- 
ing constitutional guaranties of individual liberties, the power of Congress to 
override the effect of a treaty or executive agreement as internal law by simple 
legislative act, and the congressional power of the purse, have served us well 
for 165 years: Therefore be it 

Resolved; That the board of governors of the New York Young Republican 
Club expresses its grave concern as to the effects of the Bricker amendment and 
emphatically disapproves this attempt to tamper with the traditional, time- 
tested process of conducting American foreign affairs. It fully endorses Presi- 
dent Eisenhower's opposition to any amendment which would weaken this coun- 
try’s ability to conduct its foreign affairs. It calls upon all those having re- 


sponsibility in this matter to bring about its defeat. It pledges its support to 
this end. 


STATEMENT OF PRINCIPLES IN Support OF RESOLUTION ADOPTED BY THE 
BoarpD oF GOVERNORS OF THE NEW YorK YouNnG REPUBLICAN Crus, MAY 
38, 1955 


Throughout the history of the United States under the Constitution, American 
governments, acting when necessary with the advice and consent of two-thirds of 
the Senate present and the cooperation of the House of Representatives exer- 
cising its appropriations powers have, on the whole, effectively, honestly, and 
loyally carried out American policies in the international area. 

The proposals for amending the Constitution of the United States put forward 
under the general designation of the Bricker amendment require that a treaty, 
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after having been negotiated and signed by the President and consented to by 
the Senate in a two-thirds vote of those present, would become effective as inter- 
nal law “only through legislation,” that is, by a law passing each House of 
Congress by a majority vote and approved by the President, or in certain cases, 
by the legislatures of the 48 States. 

The proposed amendment in purporting to limit implementing legislation to 
that “valid in the absence of international agreement,” thereby confining the 
Federal Government’s power to make effective treaties (as well as to implement 
treaties) to only those subjects on which Congress may legislate under the powers 
otherwise delegated to it by the Constitution, would make acquiescence of the 
legislatures and governors of the 48 States necessary to the effectuation in the 
United States of many kinds of vital international agreements. Nothing has 
disproved the wisdom of our Founding Fathers in forming a more perfect union; 
rather the increasing necessity of establishing an enduring peace in the hydrogen 
era has shown that this country must not cripple its ability to deal with inter- 
national problems. 

In declaring that a treaty provision which conflicts with the Constitution or 
is not made in pursuance thereof “shall not be the supreme law of the land nor 
of any force and effect,” the proposed amendment merely restates what is already 
law. 

We believe that the prevention of the misuse and abuse of executive agree- 
ments and the treaty power, are sound and worthwhile objectives, but all pro- 
posals so far advancd create more difficulties than they solve. 

We feel that the net effect of the Bricker amendment would be that responsi- 
bility and accountability of the President, the Senate, and the House of Repre- 
sentatives for proper conduct of United States foreign policy would be dispersed 
out among the bicameral and unicameral legislatures of the States, their gov- 
ernors, their constitutional conventions, perhaps, and ultimately, of course, in 
view of the many unsettled legal questions in this field, the courts of the States 
and of the United States. 

Under the Bricker amendment, if adopted, the Government’s power to take 
vigorous, effective, and timely action in the best interests of the United States 
and its people in the international area would be seriously impaired, and Ameri- 
can interests prejudiced, by the neecssity for complying with the uncertain and 
time-consuming procedures. 

We therefore believe it would be unwise to upset the delicate balance of our tri- 
partite form of constitutional government, that has stood the test of time so well. 


STATEMENT OF FRANCIS SHACKELFORD, OF ATLANTA, GA., FORMER ARMY DEPART- 
MENT COUNSELOR AND ASSISTANT SECRETARY OF THE ARMY 


My experience during the Korean war as counselor of the Army Department, 
and in the last few months of my stay as an Assistant Secretary of the Army, 
included two trips to Europe and one to the Far East, and gave me an oppor- 
tunity to see firsthand the working of the legislative and executive branches of 
our Government under our system of checks and balances. On the basis of this 
experience, I feel strongly that the treatymaking powers which have stood the 
test of time for 166 years without change should especially now remain intact 
for three practical reasons: 

(1) Responsibilities of world leadership thrust upon this Nation after World 
War II greatly increase the importance of preserving to the President the power 
to represent us in foreign affairs ; 

(2) This new era of incredible destructive power of atomic and hydrogen 
bombs accents the desirability to leave vested in the President the power of 
foreign relations entrusted to him by the framers of the Constitution; and 

(3) Misuse or abuse by the President of his treatymaking powers is for all 
practical purposes prevented by the built-in system of checks and balances 
fundamental to our Government which gives to the Legislature the power to 
confirm, the power to investigate and, especially in this day of such vast ex- 
penditures for defense, the power of the purse. 

If the President is to exercise forcefully and effectively this Nation’s leader- 
Ship of the free world, he needs in his crucial negotiations with other friendly 
nations all the constitutional authority he now has. Uncertainties and delays 
at home which the Bricker amendment would promote would seriously damage 
his power of leadership. It would be difficult, if not impossible, for him to lead 
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effectively if the not excessive authority he now has in the field of foreign rela- 
tions were diluted. 

Even if we had not entered into the age of supersonic speeds and atomic and 
hydrogen bombs, this young Nation’s new responsibility of leading the free world 
would emphasize the need for preserving today the treatymaking powers entrust- 
ed to the President for 166 years. Supplies of jet planes and devastating bombs 
in the hands of the Communist block, as well as in our own hands, underscore 
this emphasis. The quickened pace of warfare affects the timing and success of 
diplomatic negotiations designed to prevent such warfare. With jet planes regu- 
larly breaking through the sound barrier and with guided missiles hurtling 
through space at speeds up to more than 3,000 miles an hour, this is no moment 
to cripple the President and hobble the procedures for assuring our support of 
our friends in concerted action against the Communists. 

Proponents of the Bricker amendment lay their major emphasis on the fact 
that an unwise or careless or unscrupulous President may, unintentionally or 
deliberately, use his treatymaking powers to harm greatly our country. This I 
believe is impossible for all practical purposes under our system of Government 
which distributes separate powers among the legislature, executive, and judiciary, 
and thus balances the powers of one branch against another. The Legislature 
with its power over the purse is perhaps stronger today than ever before in this 
Nation’s history. By refusing to muster a two-thirds majority the Senate can 
prevent the approval of any treaty which it dislikes. By declining to appropriate 
the necessary funds usually required for our successful execution of the provi- 
sions of a treaty, it is able to “second guess” its original action in confirming the 
treaty in the first place. By investigating the actions of the President in negoti- 
ating a treaty or executive agreement, it can spotlight with damaging results to 
the President and his party any careless or ill-conceived or ill-intentioned action. 

3y subsequent legislation it can stop the operation of any treaty as internal law, 

or nullify any executive agreement already made provided the legislation does not 
represent an invasion of exclusive Executive powers. If the Legislature in the 
face of these powers which now so thoroughly check the power of the President 
in the field of foreign relations were given still more authority in this field the 
balance of power between the Executive and Legislature would be damagingly 
upset at a critical time in history. 


New York STATE BAR ASSOCIATION COMMITTEE ON THE FEDERAL CONSTITUTION 
RESOLUTION ON THE BRICKER AMENDMENT 


(S. J. Res. 1, introduced January 6, 1955) 


Resolved: 

1. The Constitution of the United States should be amended only when the 
showing made for an amendment has been clear. The Bricker amendment, and 
the arguments advanced to support it, fail to make any such showing. 

2. Insofar as it purports merely to declare the existing constitutional law (sec 
1), the amendment is unnecessary and invites misconstruction. This commit- 
tee has no doubt that treaties and executive agreements are subject to constitu- 
tional limitations. In holding that a legislative act repugnant to the Constitution 
is void, Chief Justice Marshall said : 


“Certainly all those who have framed written constitutions contemplate them 
as forming the fundamental and paramount law of the Nation * * *.” 
(Marbury v. Madison (1 Cranch 137, 177 (1803).) 


The fact that some sincere citizens are suggesting any doubt on this score is 
not an adequate reason for amending the Constitution. 

3. Insofar as the amendment would change the existing constitutional law (sec. 
2), this committee believes that the change would be most unwise and not in the 
interests of the American people. Our Federal Government would then be left 
in the position of having the constitutional power to negotiate various traditional 
types of treaties which it did not have the power to perform. Even though such 
treaties would concern appropriate subjects of international agreement, they could 
not be performed within the United States except by the action or acquiescence 
of the legislatures of the 48 States. The amendment would have this effect, as 
recently testified by the Secretary of State, on approximately 30 percent of al! 
treaties entered into by the United States since 1789. This committee believes 
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there is no need—let alone fear—which could justify such mutilation of our 
National Government’s power to conclude effective treaties. 

4. The further change in law proposed by section 2 would require useless 
repetitive action by Congress, and weaken our country’s bargaining position. 
This addition of action by the House and Senate, coupled with its application to 
an undefined field of “internal law,’ would cast doubts of partial invalidity on 
many necessary treaties and executive agreements. If there are any theoretical 
advantages to such a process, this committee believes they are outweighed by its 
embarrassments and awkwardness. 

5. The proposal for a rolleall vote on treaties (sec. 3) may well be desirable, 
but it can be achieved by amending the Senate rules. The Constitution already 
provides that the yeas and nays “on any question” shall be entered at the desire 
of one-fifth of those present (art. I, sec. 5, clause 3). It contains no such require- 
ment for any specific action except overriding a Presidential veto of a bill—not 
even for the Senate’s two-thirds vote on impeachments (art. I, secs. 7 (2) and 
3 (6). A requirement for rollcall votes on treaties, the committee believes, does 
not belong in the Constitution. 

6. This committee recognizes that supporters of the Bricker amendment have 
been largely influenced by their fear of the International Covenant on Human 
Rights, and also recognizes that there are important objections to such a treaty, 
both legal and practical. The present administration has announced that the 
United States will not become a party to the covenant, but of course some future 
administration may bring it up again. If whatever covenant then proposed is 
considered bad, however, the method of preventing its adoption is a campaign to 
explain the objections to the public such as the Bricker supporters have success- 
fully conducted against the present covenant. The cure is not the adoption of a 
constitutional amendment now, hitting good treaties and bad alike. 

7. This committee believes that the safety of our Nation requires the treaty 
power to be vested where it is, exclusively and fully in the Federal Government; 
and that the supremacy clause is not a loophole in our national structure but a 
cornerstone. Within the grant of these powers, and the limitations of the Bill of 
Rights, lie the decisions of national policy wherein wisdom cannot be formulated 
or codified in advance. The power to make decisions within this area rests in 
our President, or President and Senate. For restraints on the exercise of their 
discretion within this area we can properly rely on the forces of public opinion 
at the time, resting ultimately on the power of the ballot box, but we cannot ex- 
pect to find solutions by constitutional amendment. 

8. This committee opposes Senate Joint Resolution 1. 

COMMITTEE ON THE FEDERAL CONSTITUTION, 
NEW YORK STATE BAR ASSOCIATION 
Cornelius W. Wickersham, Chairman; Eli H. Bronstein; Arthur H. 
Dean; Lewis R. Gulick; John J. Mackrell; William D. Mitchell; 
Leonard P. Moore; Theodore Pearson; George Roberts; Martin 
Taylor; Harrison Tweed. 


New YORK STATE BAR ASSOCIATION, 
COMMITTEE ON INTERNATIONAL LAw, 
Washington 5, D. C., May 17, 1955. 
Hon. Estes KEFAUVER, 
Senator, Judiciary Committee, 
Senate Office Building, Washington, D. C. 
DEAR SENATOR KEFAUVER: With reference to my previous letter transmitting 
a statement of Mr. Sol M. Linowitz of Rochester, N. Y., a member of this com- 
mittee, in opposition to passage of Senate Joint Resolution 1, I now send you 
herewith an extract from the report of this committee which was approved by 
all of the committee members with the exception of Mr. Otto Schoenrich. Mr. 
Schoenrich’s dissenting statement is also included. 
It will be appreciated if this letter with the enclosed statements would be 
published in the hearings with respect to Senate Joint Resolution 1. 
Sincerely yours, 
WILLIAM Roy VALLANCE, Chairman. 





966 TREATIES AND EXECUTIVE AGREEMENTS 
REPORT OF COMMITTEE ON INTERNATIONAL LAW 


To the Members of the New York State Bar Association: 


PROPOSED BRICKER AMENDMENT 


The last two reports of this Committee have dealt extensively with the amend 
ments to the Constitution of the United States proposed by Senator Bricker and 
other Senators with a view to limiting the powers of the President with regard 
to international treaties and agreements.’ As the members know, these pro- 
posals were rejected by the Senate.’ 

Members of this committee played a leading role in bringing about this mu 
mentous decision. Hon. John W. Davis was a leader of the national organization 
which helped to arouse the Nation to the dangers involved in these proposals. 
This “Committee to Defend the Constitution” stated its purposes as follows: 

“Amendments are being advocated (such as the Bricker) which would prevent 
the United States from making traditional treaties in the field of foreign affairs 
and would transfer the constitutional authority of the President to Congress. 
These attempts must be defeated if our country is to maintain its position as a 
sovereign Nation and defend itself in this dangerous world. 

“This committee supports President Eisenhower in his declaration, ‘I am un- 
alterably opposed to any amendment which would change our traditional treaty- 
making power or which would hamper the President in his constitutional author- 
ity to conduct foreign affairs. Today, probably as never before in our history, 
it is essential that our country be able effectively to enter into agreements with 
other nations.’ 

“The advocates of these amendments do not acknowledge the wisdom of the 
fiamers of the Constitution; they mistrust their own descendants. Having 
enjoyed the privilege given by the Constitution to conduct foreign affairs during 
their own lifetime, they would now deprive their children of the same privilege, 
because they mistrust their wisdom and capacity. No grounds exist for such 
revolutionary changes in our basic law which has served us so well for more 
than 160 years.” 

Another strong opponent of the proposed amendment was Hon. John J. 
Parker, circuit judge, United States Court of Appeals, Fourth Circuit, whose 
lecture at the School of Law of Washington University, St. Louis, Mo., was 
printed in the “Washington University Law Quarterly,” volume 1954, page 115. 

Despite the defeat of all of the proposed amendments to the Constitution after 
full discussion of their merits, Senator Bricker introduced in the Senate on 
August 5, 1954, another version of his proposed constitutional amendment 
(S. J. Res. 181), which reads as follows: 

“Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled (two-thirds of each House concurring there- 
in), That the following article is proposed as an amendment to the Constitution 
of the United States, which shall be valid to all intents and purposes as part of 
the Constitution when ratified by the legislatures of three-fourths of the several 
States : 

“Sec. 1. A provision of a treaty or other international agreement which con- 
flicts with this Constitution, or which is not made in pursuance thereof, shall 
not be the supreme law of the land nor be of any force or effect. 

“Sec, 2. A treaty or other international agreement shall become effective as 
internal law in the United States only through legislation valid in the absence 
of international agreement. 

“Sec. 3. On the question of advising and consenting to the ratification of a 
treaty, the vote shall be determined by yeas and nays, and the names of the 
persons voting for and against shall be entered on the Journal of the Senate. 

“Sec. 4. This article shall be inoperative unless it shall have been ratified as an 
amendment to the Constitution by the legislatures of three-fourths of the several 
States within 7 years from the date of its submission.” 

Senator Bricker stated that he had introduced the bill “because the text of the 
original amendment was modified three times following its introduction as Sen- 
ate Resolution 1 on January 7. 1953 * * * and that he intended “to introduce 
this amendment on the first day of the 84th Congress” (January 5, 1955). The 


t Annual Proceedings, vol. LXXVI, p. 44; vol. LXXVII, p. 245. 
283d Cong., 2d sess., Congressional Record, vol. 100, p. 2251. 
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committee will study the bill and may present some views thereon at the annual 
meeting. 

Respectfully submitted. 

William Roy Vallance, Chairman; Michael H. Cardozo IV; Mitchell 

B. Carroll; James J. Casey; Alexis C. Coudert; John W. Davis; 

Phanor J. Eder; Henry J. Friendly; Arnold Frye; John N. Haz- 

ard; Patrick H. Hodgson; Mary J. Huschle; Gilbert F. Kennedy ; 

Sol M. Linowitz; T. Carl Nixon; George H. Owen; Lyman M. 
Tondel, Jr. 


Dissent of Otto Schoenrich: To my regret, I am constrained to dissent from 
the opening section of the committee’s report, entitled “Proposed Bricker Amend- 
ment.” This part of the committee’s report favors the rejection of the proposed 
Bricker amendment on the claim that it attempts to limit the treatymaking power 
granted to the President by the framers of the Constitution. As a basis for this 
position the report quotes from a statement published by an organization which 
calls itself “Committee to Defend the Constitution.” 

The report, however, fails to mention that the statement quoted by it has been 
widely disputed as inaccurate, erroneous, and misleading and that the name as 
sumed by the organization has been ridiculed as a misnomer. 

Further, the report pays no attention to the reasons given by the advocates 
of the proposed measure. It does not disclose that the measure has repeatedly 
heen recommended by a large majority of the house of delegates of the American 
Bar Association, including distinguished lawyers from all parts of the country. 
While stating that the Bricker amendment was rejected by the Senate, it does 
not mention that a very similar measure received the approval of a large major- 
ity of the Senators and lacked only a single vote to secure the necessary two- 
thirds vote of the Senate. 

The report completely ignores the powerful arguments for the proposed 
amendment, such as those set forth in the scholarly addresses made by Prof. 
George A. Finch, member of the Committee on Peace and Law Through United 
Nations of the American Bar Association. In an address delivered before the 
meeting of the New York State Bar Association at Saranac Inn in June 1935 
Professor Finch showed by quotations from Alexander Hamilton and Thomas 
Jefferson that the treaty power was intended to authorize agreements with 
foreign countries, but was never designed as an instrument to modify the Con- 
stitution or enact legislation for the States, for, as Jefferson said: “surely the 
President and Senate cannot do by treaty what the whole Government is inter- 
dicted from doing in any way.” He traced the gradual expansion of these funda- 
mental concepts by judicial interpretation far beyond the intentions of the 
Founding Fathers. 

Under the present interpretation there is no limit to what may be effected by 
a treaty made by a President and approved by two-thirds of the Senators who 
happen to be present: The provisions of the Constitution may be modified or 
abrogated without reference to the constitutional requirements for amendment, 
the rights of the States and of the citizens may be invaded, the form of our 
Government may be changed, the President may be granted absolute power, 
foreign governmental bodies may be authorized to legislate for the United 
States, etc. 

Mr. John Foster Dulles, in an address delivered a few months before his ap- 
pointment as Secretary of State, thus described the new concept of the treaty- 
making power : 

“The treatymaking power is an extraordinay power liable to abuse. Treaties 
make international law and also they make domestic law. Under our Constitu- 
tion treaties become the supreme law of the land. They are indeed more 
supreme than ordinary laws, for congressional laws are invalid if they do not 
conform to the Constitution, whereas treaty law can override the Constitution. 
‘Treaties, for example, can take powers away from the Congress and give them 
to the Federal Government or to some international body, and they can cut 
across the rights given the people by the constitutional Bill of Rights.” 

_ Such is the present situation, ludicrous in its logic, terrifying in its possibili- 
tes. To guard against these extremely serious dangers, to restore the treaty 
power to the scope intended by the framers of the Constitution, to protect the 
rights of the States and of the people, is the object of the Bricker amendment. 
Its approval or disapproval may determine the fate of our Republic. 


Otto SCHOENRICH. 
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STATEMENT PRESENTED BY SENATOR RICHARD L. NEUBERGER 


Mr. Chairman and members of the Subcommittee on Constitutional Amend. 
ments; I would like to take this opportunity to express the hope that this com- 
mittee, and the Senate, will decisively reject any proposal to amend the Constitu- 
tion of the United States to restrict the constitutional treaty power of the United 
States Government. 

I believe I can fairly say that, in this recommendation, I represent the great 
preponderance of public opinion in the State of Oregon. Our State has never 
joined in the recent revival of isolationism and the wave of reaction against the 
responsibilities which our country has had to accept in the postwar world. 

In the senatorial election campaign in Oregon last fall, these international 
responsibilities, and the so-called Bricker amendment in particular, became 
real issues for public debate and decision. My opponent had supported the 
Bricker amendment to the very end in the 83d Congress, and he had opposed 
most of the great bipartisan programs of our postwar foreign policy. I made 
it crystal clear in many speeches, broadcasts, and letters to newspapers that 
I would support such programs, and that I was firmly opposed to any com- 
promise with the Bricker amendment. 

In this position, I am sure I had the support of the great majority of Oregon 
men and women of either or no party. I want to make it clear that in my 
State support for the United Nations, for enlightened international policies 
and opposition to neoisolationism and obstructionism such as the Bricker 
amendment are not partisan issues. I know of no Oregon newspaper of any 
influence, and Oregon newspapers are overwhelmingly Republican, which has 
not shared that position. And I draw your attention again to the excellent 
resolution of the Oregon State Bar Association, reprinted elsewhere in the 
record of these hearings, which stated the Oregon Bar’s opposition to the 
Bricker amendment. 

Let me suggest to your committee that whatever public demand for a con- 
stitutional amendment may have existed, and I believe it has always been 
largely stirred up, inflated, and exaggerated by its most vocal spokesmen, has 
been mostly dissipated in the light of the reasoned analysis and extended 
public discussion to which the proposal has been subjected. 

I shall not burden the record by adding to the analysis. I am not a lawyer, 
and the legal premises and significance of Senator Bricker’s proposal have during 
the past few years been explored like few other aspects of our Federal Constitu- 
tion. There are, however, two important points which seem to me to deserve 
primary attention: 

1. The primary attack of the sponsors of the Bricker Amendment relates, not 
to the balance of functions between the President and the Congress, but rather 
to the entire treaty power of the Federal Government. Much of the popular dis- 
cussion of the Bricker amendment has pictured it as an attack on the President 
and on his powers in foreign affairs. Yet its proponents seek to fetter, not only 
the President, but the Federal Government in its role as the effective agency 
of accepting and carrying out the international commitments of the United 
States. 

Contrary to their cries of fear and alarm, however, our Bill of Rights, which 
goes back as far as the treaty power itself, already prevents the Government 
from accepting or carrying out such commitments if they would invade the 
fundamental liberties which the Bill of Rights guarantees. To go beyond these 
guaranties, to propose that the consent of 48 State legislatures be required for 
the so-called internal validity of many treaties, is a reckless attack on the 
principle that the National Government must represent the American people as 
their sole and effective spokesman in their relations with the rest of the world. 

2. Some of our recent policies, and much more of our recent public rhetoric, 
have suggested that our Nation seeks to retreat from international affairs and 
from our difficult responsibilities in the modern world. Any such suggestion of 
a revival of isolationism causes apprehension and dismay in the greater part 
of the world—the free part—and, I have no doubt, causes renewed confidence 
and joy among the leaders of the Soviet world. 

There can be no doubt whatever that any constitutional amendment, no matter 
how watered down and innocuous, that traces its genesis to Senator Bricker’s 
various proposals will inevitably stand as a symbol of American withdrawal 
from international cooperation. Never in our history has isolationism been 
written into our charter of government, and never in our history would it be 
more dangerous to do so. 
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The day may come when we shall want to have recourse to the amendment 
process to elaborate or clarify our relations with other peoples. Thus, for 
example, I have joined in sponsorship of Senate concurrent resolution 12, the 
Atlantic Union Resolution, introduced by the distinguished chairman of this 
subeommittee, which I think points to eventual national decisions that would 
be beyond the treaty power and would require special constitutional action. 
But when the time comes that such recourse to the constitutional amendment 
process becomes necessary or appropriate, it will be designed to facilitate rather 
than to prevent democratic decisions by the American people as to whether and 
how far we may wish to cooperate with other free people in the solution of 
common problems which transcend national boundaries. 

The Bricker amendment represents the high-water mark of postwar efforts 
to reverse the course of history, to tie ourselves into a straitjacket so as to 
prevent us from participating in the 20th century. In any form, it would sym- 
bolize that this National distrusts its friends, and that it distrusts itself. Accord- 
ingly, I urge that this committee unanimously reject any compromise with the 
proposal to limit the responsibility of the Federal Government in international 
affairs. 

Thank you for the opportunity to present this statement. 


LAW ScHooL oF HARVARD UNIVERSITY, 
Cambridge 38, Mass., May 6, 1955. 

Senator Estes KEFAUVER, 
Senate Office Building, Washington 25, D. C. 


DEAR SENATOR KEFAUVER: Last year when the Bricker amendment was before 
the Senate, I wrote to Senator Wiley a letter expressing my feeling that to 
amend the provisions of the Federal Constitution concerning treatymaking and 
the effect of treaties, would be both unnecessary and unwise. Nothing that has 
occurred in the interval has changed my opinion. I still think that the provisions 
of the Constitution concerning foreign affairs which our forefathers drafted 
with astonishing wisdom in 1787 should not be changed now. 

[ have seen Dean Erwin N. Griswold’s remarks on this subject delivered 
before the Senate subcommittee of the Judiciary Committee holding these hear- 
ings. He expresses with admirable clarity my own views, and I should like 
to associate myself with what he said. 

I respectfully urge that the Senate Judiciary Committee not approve any 
amendment whatever. 

Sincerely yours, 


ARTHUR EB. SUTHERLAND, 
Professor of Law. 


New York 21, N. Y., May 6, 1955. 
Hon. Estes KEFAUVER, 
Committee on the Judiciary, United States Senate, 
Senate Office Building, Washington, D. C. 


DEAR SENATOR KEFAUVER: Senate Joint Resolution 1, introduced by Senator 
sricker on January 6, 1955, would, in my opinion, effect changes in the Con- 
stitution of the United States, which would not only be undesirable, but dan- 
gerous to the welfare of our country, and would jeopardize the safety of all of us. 

This resolution, despite a degree of change in language (chiefly the elimina- 
tion of the “which” from the “which clause’), essentially remains the same 
as the old resolution proposed by Senator Bricker, and it is just as bad. 

The key clause of the resolution, section 2, provides that no treaty or interna- 
tional agreement shall become effective as internal law in the United States 
except by legislation otherwise valid in the absence of such treaty or interna- 
tional agreement. This would wipe out the self-executing clause of the Con- 
stitution which makes treaties automatically the supreme law of the land. 
And even worse, it would prevent the Federal Government from making any 
treaties on subjects which are now reserved to the States for domestic purposes. 
One of the main reasons for our having a Constitution in the first place was 
to enable this country to conduct its foreign affairs as a single unit and not 
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as separate individual States. The proposed amendment would so alter the 
Constitution as to return us to the chaos of the days before its adoption. To be 
specific : 

First: The passage of this resolution would diminish and perhaps paralyze 
our ability, in these perilous days, to act quickly in our own defense, and it 
would impair our effectiveness as a member of the United Nations. 

Second: If this resolution became a part of the Constitution, all agreements 
by the President with foreign countries, would require approval by a majority 
of both Houses of Congress. Treaties would likewise need the same approval 
by both the United States Senate and the House of Representatives, in addi- 
tion to the requirements for the present two-thirds Senate vote. However, since 
many treaties to be effective at all, must of necessity affect domestic laws, 
such treaties would also require the approval by the legislatures of every State 
in the United States. 

This leads us to the following questions which we must face and answer: 

Should Congress be burdened with the President’s responsibilities? Can 48 
States act as quickly and effectively on treaties as the United States Senate? 
Do we want our President deprived of his traditional power in the formulation 
of American foreign policy and stripped of his capacity to act immediately and 
effectively in matters vital to the country’s welfare? 

It is not difficult to foresee situations which may arise at any time, in which the 
President’s ability and power to act without delay may mean the difference 
between our survival as a nation or our destruction. 

Third: Even though a possibility exists of approval by the Senate of unwise 
treaties, the remedy does not lie in depriving the President and the Senate of their 
treatymaking power, but in the capacity which Congress now possesses to modify 
or repeal any treaty by a subsequent congressional statute. 

Fourth: The same solution is true insofar as executive agreements go. Al- 
though most executive agreements are made under prior authorization by Con- 
gress or subject to its approval, there is an area where Congress may not be 
brought into the picture in either of these ways. Assume then, that a bad execu- 
tive agreement is executed. What then? It can always be voided and nullified 
in its domestic effects (and only its domestic effects are the concern of Senator 
Bricker) by a subsequent congressional statute, just as in the case of a treaty. 

Fifth: In addition to the above, the United States Constitution with its Bill 
of Rights remains supreme over treaties and executive agreements. We are in 
no danger of losing our constitutional rights through treaties or executive agree- 
ments, as the Supreme Court of the United States has full power to strike down 
any treaty or agreement which would affect the constitutional rights of any one 
of us. 

Section 1 of the resolution is also objectionable. It provides that treaties and 
international agreements which conflict with the Constitution or are not made 
“in pursuance” thereto, shall be without force and effect. The proponents of this 
section say that if treaties and executive agreements cannot conflict with the 
Constitution, what is the harm in saying so? The answer is that this provision 
is not only unnecessary for the reasons outlined above, but it raises a false issue 
by implying that treaties and international agreements can supersede the Con- 
stitution. If it is only declaratory of existing law, it is at best unwise to clutter 
our Constitution with useless verbiage. It possesses another vice however, in that 
there is the great risk of future interpretation of untried language by the courts, 
which might, in seeking for a meaning, insert the “which clause” meaning. 

Lastly, section 3, which provides for a rollcall vote in the Senate on treaties, is 
also superfluous, since this desirable objective can be obtained by a simple change 
in the Senate rules. It certainly does not call for a constitutional amendment. 

Finally, the proponents of such a drastic revision in the Constitution that has 
served us so well for so long, should have to prove the necessity therefor beyond a 
reasonable doubt. This is especially so since the revisions they seek would alter 
the division of powers and the balance of powers which are the keystone of our 
form of government. This, I submit, has not been done by the proponents of 
the Bricker resolution. 

Sincerely yours, 
Doris Jonas, Attorney at Law. 
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: WASHINGTON 2, D. C., May 7, 1955. 
Hon. Estes KEFAUVER, 


Chairman, Senate Judiciary Committee, 
Washington, D.C. 

DeaR SENATOR KEFAUVER: According to the press, your committee is conclud- 
ing hearings on the proposed Bricker amendment, and will be unable to hear any 
persons other than those who have already made request to be heard. In the 
case of others, it is announced that your committee will be glad to receive written 
statements. 

May I take advantage of this opportunity? And may I begin by introducing 
myself? I am a native of Maine and a legal resident and voter in Brownfield, 
Oxford County of the State of Maine. 

I am also a member of several organizations, one of which has recently been 
recorded as opposed to the Bricker amendment. In general I approve the work 
of this organization. However, if the methods with respect to the proposed 
amendment which were employed in this branch are those followed in other 
branches, then the action recorded is not necessarily representative of the rank 
and file. For in this branch to which I belong no vote of the membership was 
taken. The matter was discussed at two meetings with indication of support for 
the amendment, Yet at a subsequent meeting, the chairman announced that the 
board of directors had voted to oppose the amendment and had so advised the 
national body. 

Personally, I think that some measure like the proposed amendment is needed. 
I wish that some compromise could be worked out that would be acceptable to 
the administration and also to those who want to assure that American citizens 
will not be deprived of the protection of the Constitution or the Bill of Rights 
and that there will be no future secret executive agreements like Yalta that were 
entered into without the advice and consent of the United States Senate and 
without the knowledge or approval of the American public. 

If we could be sure of always having a Chief Executive like President Eisen- 
hower, or like Grover Cleveland, or Woodrow Wilson; and a Secretary of State 
like John Foster Dulles or Cordell Hull, then there might not be the necessity 
for such an amendment. History, however, has demonstrated that we cannot 
be certain of the good fortune of having at all times in charge of the Nation’s 
affairs statesmen like those just mentioned. 

There is another related matter that I would like to mention; although per- 
haps it is of such nature as to require a separate amendment instead of being 
an addition to the one under consideration. If, however, it could be combined 
with that one, and if Senator Bricker would approve, I should like to see an added 
provision to the effect that recognition of a foreign government by the United 
States should not be effective without the advice and consent of the United 
States Senate. Had that been a requirement in the thirties, Russia might not 
have been recognized by this country; and the Pandora box of horrors from 
which the free world suffers might never have been opened. 

With appreciation for your courtesy in permitting me to submit the above 
statement, I am, 

Sincerely yours, 
ETHEL M. JOHNSON. 


ee 


STATEMENT IN OPPOSITION TO SENATE JOINT RESOLUTION 1, 84TH CONGRESS, 
lst Session, SUBMITTED BY Dr. MERIBETH FE. CAMERON, CHAIRMAN, INTER- 
NATIONAL RELATIONS ComMMITTEE, AAUW, AND Dr. HALLIE FARMER, CHAIR- 
MAN, LEGISLATIVE PRoGRAM COMMITTEE, AAUW 


The American Association of University Women has twice previously expressed 
its opposition to the principles of Senate Joint Resolution 1, the so-called Bricker 
amendment. In 1952 and 1953, in the 82d and again in the 83d Congresses, the 
international relations committee and the legislative program committees of the 
association expressed their opposition to the proposed amendment. They based 
this opposition upon the mandate of the 1951 biennial convention of the AAUW, 
which met at Atlantic City, N. J., and endorsed: 

Support of a constructive foreign policy which would endeavor to develop 
conditions favorable to democracy and economic well-being throughout the world 
as prerequisites for national and international peace and security. 

In June 1953, subsequent to the association’s testimony in the 83d Congress, 
the AAUW biennial convention met in Minneapolis, Minn. At that meeting 
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the resolutions committee, concerned with the still undecided fate of Senate Joint 
Resolution 1, proposed to the convention the following resolution : 

We support the existing constitutional provisions for the conduct of foreign 
policy. 

Speakers for and against the resolution made it clear that the effect of this 
resolution was firmly to commit the association to opposition to the Bricker 
amendment. Convention delegates adopted the resolution by an overwhelming 
vote. At the same meeting, the legislative item under which the international 
relations and legislative program committees had earlier based opposition to the 
Bricker amendment was again voted by the convention without change. 

The biennial national convention, it may be noted, is the governing body of the 
American Association of University Women, which numbers in its membership 
over 135,000 college women, organized in 1,308 local groups throughout the 
United States. 

With the dual authorization of a convention resolution and a legislative man- 
date, the international relations and legislative program committees, in behalf 
of the American Association of University Women, do herewith urge the defeat 
of Senate Joint Resolution 1, in the 84th Congress. We urge this for the following 
reasons: 

(1) We agree with Senator Bricker that while the language of his proposal 
has changed between the 83d and 84th Congresses, the objectives have not. We 
continue to oppose these objectives, above all because they appear to us to em- 
brace uncalled-for and undesirable restraint of the President’s power to conduct 
the foreign policy of the United States. 

(2) We believe that there is no reasonable ground for doubt under the present 
Constitution as interpreted by the Supreme Court that a treaty or other inter- 
national agreement in conflict with the Constitution would be void and inopera- 
tive. It is unreasonable to anticipate that a treaty whose very status as law of 
the land is derived from the Constitution could ever destroy the instrument which 
is the source of its legitimacy. We find, therefore, that section 1 of the proposed 
article is uncalled for and unnecessary. 

(3) We believe that section 2 of the proposed article—the “whichless which 
clause”—is a loosely worded declaration which can do incalculable harm. We 
think, for example, of treaties of friendship, commerce, and navigation—standard 
American diplomatic instruments since 1815. Under the authority of such treaties 
the Federal Government now exercises concurrent jurisdiction with the States 
over such otherwise non-Federal matters as inheritance and the obligation of 
contracts. Would this condition maintain if section 2 becomes a part of the Con- 
stitution or would the reciprocal exchange of protection for foreign and United 
States nationals through treaties become dependent upon the legislation of the 
48 States? It would seem to us that the Supreme Court in interpreting section 
2 would be compelled to rule that treaties in these fields could not become opera- 
tive until the 48 States had brought their laws into conformity with international 
agreements. The Federal Government would then be returned—reductio ad ab- 
surdum—to its preconstitutional impotence. 

In general, the fears of misuse of the treaty power which proponents of this 
legislation express have long been familiar. They were discussed by the authors 
of the Constitution at the Constitutional Convention. After due consideration, 
the Fathers in drafting the Constitution gave the treatymaking power to the 
President acting in conjunction with two-thirds of the Senate, and their re- 
liance has proved well founded. In practice there have been and are four pro- 
tections against poor or vicious treaties: (1) The Executive is at liberty not to 
submit already drafted treaties to the Senate. (2) The Senate is free to reject 
treaties submitted to it and has exercised its independence of the Executive on 
repeated occasions. (3) A ratified treaty is subject to subsequent congressional 
legislation which can deny it the force of internal law (cf. the Chinese Exclusion 
Act). (4) The Supreme Court can declare null and void any part of a treaty 
which contravenes the Constitution. 

There is every reason to assume that the combined judgment of the President 
and two-thirds of the Senate in the future as in the past will vindicate the Ameri- 
can concept of separation of powers. To upset the balance of power at this time 
by expanding the authority of Congress and the State legislatures, while leaving 
responsibility for foreign policy squarely with the President, would be to deny 
our national experience since 1789. To adopt such a course would be to ignore 
the accelerated pace of international events which demands increased speed in 
decisionmaking, not more cumbersome and time-consuming machinery. 
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Back of all discussion of the Bricker amendment are serious misconceptions 
concerning the United Nations. Many advocates of Senator Bricker’s change 
in the Constitution are the victims of groundless fears that the U. N. plans to 
undermine our national sovereignty and our individual rights. They have con- 
vinced themselves that only an amendment to the Constitution can protect us 
from U. N. ambitions. The AAUW regards the United Nations as a cornerstone 
and foundation of world peace. We do not understand how an institution which 
has no attribute of sovereignty—the U. N. cannot tax, it cannot raise an army, it 
cannot legislate—can inspire such fears. The sum total of U. N. powers can be 
increased only through the treaty process and such treaties can bind only those 
nations which ratify them. Our plea is simple: let us not fight a phantom with 
legislation which would set us back 165 years in the handling of foreign policy. 

In conclusion, we find that not one of our objections to the Bricker amendment 
as debated by the Senate Judiciary Committee in 1952 and 1953 is eliminated 
in the present Senate Joint Resolution 1. The proposed article is still unneces- 
sary. The proposed article would still dissipate the power to control our foreign 
policy by in effect incorporating the House of Representatives in the treatymak- 
ing power, or in certain fields by requiring concurrent legislation from the 48 
State legislatures. We believe, as we stated in 1953, that there are already ade- 
quate checks on Executive power in the field of executive agreements. To name 
but two examples, Congress has the power to enact legislation superseding any 
executive agreement within the United States, and it has the power to refuse to 
implement such an agreement with public funds. 

Amending the Constitution is a matter of great moment, requiring nonpartisan 
objectivity. We find no governmental weakness requiring so drastic a remedy, 
We believe that the Bricker amendment would accomplish no good end and that 
it could be harmful and dangerous. 





AMERICAN ClIvit. LIBERTIES UNION, 
New York, N. Y., May 5, 1955. 
Hon. ESTES KEFAUVER, 
Chairman, Subcommittee of Senate Judiciary Committee, 
The United States Senate, Washington, D. C. 


DEAR SENATOR KEFAUVER: We address you as chairman of the judiciary sub- 
committee considering Senate Joint Resolution 1 by Senator Bricker to amend the 
Constitution in relation to international treaties. 

We are opposed to the amendment in its present form, as we have been in its 
previous forms, on the grounds that: 

First, there is no necessity for any change in the present constitutional pro- 
vision, protected as it is by action of the Executive and two-thirds of the Senate. 

Second, the first section providing that “A provision of a treaty * * * which 
conflicts with this Constitution shall not be the supreme law of the land” is 
already law and therefore unnecessary. There is no need of clarifying what the 
courts have made clear. 

Third, the second section, the vital core of the proposal, that “A treaty * * * 
shall become effective as internal law in the United States only through legisla- 
tion valid in the absence of international agreement” would make impossible 
effective United States adherence to treaties affecting human rights and liberties 
without the consent of all the individual States. The limitation to “legislation 
valid in the absence of international agreement” means legislation falling within 
any one or more of the powers delegated to Congress by the Constitution except 
that treaty-making power itself. Such treaties would not fall within any one of 
these powers. 

Yet since the early days of the Republic it has been traditional for our Govern- 
ment to make treaties, clearly promoting the interests of the United States as a 
whole, and yet outside of these powers, without the consent of the States. The 
commonest of such treaties are the treaties of so-called friendship, commerce, and 
havigation dealing with the rights of our citizens abroad and similar matters. 

If the treatymaking power were limited in subject matter to powers delegated 
to Congress, all such treaties would be henceforth barred and the United States 
could never hope to share in promoting universal standards of human rights. 
Certainly universal standards throughout the country on human rights through 
Federal legislation are as desirable as the protection of the rights of our citizens 
abroad or even the protection of migratory birds, made possible only through the 
extension of Federal jurisdiction as against States by international treaty. 
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In these days when the protection of human rights universally is a basic neces- 
sity for peace and democracy and when they play so great a role in the struggle 
with totalitarianism, it would be a denial of all our professions of worldwide 
responsibility to adopt any such proposal. 

We urge an unfavorable report by your committee. 

Sincerely yours, 

Ropert M. MAcIver, 

Chairman, International Civil Liberties Committee. 
DororHy KENYON, 

Vice Chairman, International Civil Liberties Committee. 

Rocer N. BALDWIN, 
Adviser, International Work. 
(For the American Civil Liberties Union.) 


AMERICANS FOR DEMOCRATIC ACTION, 
Washington, D. C., May 18, 1955. 
Hon. Estes KEFAUVER, 
Committee on the Judiciary, 
Senate Office Building, Washington, D.C. 
(Attention: Mr. Smithey.) 


DEAR SENATOR KEFAUVER: Americans for Democratic Action urges that Senate 
Joint Resolution 1, the proposal of Senator Bricker to limit the treaty power 
of the Government of the United States by amending the Constitution, be rejected. 
ADA has given this matter much thought and urges the rejection of the pro- 
posal because we believe it to be contrary to the best interests of the United 
States. 

Since the adoption of the Constitution and the Bill of Rights there have been 
but 12 amendments added to the Constitution. Each of these amendments 
dealt with the machinery by which the Government was to operate. None of 
these amendments changed the system of government itself. The Bricker pro- 
posal would change the system by undoing the arrangement of checks and bal- 
ances and separation of powers established by the founders of the Republic. 

The United States under the Bricker proposal would no longer be a sovereign 
power in a world of other sovereign powers. We would no longer be able to 
speak and act as one great nation in foreign affiairs, and our leadership of the 
forces of freedom and peace would be materially weakened. 

The Bricker proposal not only limits the power of the President in foreign 
affairs, but would deny free action to the Government itself. Under the pro- 
posal a Congress unanimously in agreement with a President would be unable 
to speak for America. 

The framers of the Constitution considered most carefully its treaty pro- 
visions. They deemed it necessary to equip the Federal Government through 
the President with full treaty power subject to the concurrence of two-thirds 
of the Senate. They believed that once treaties were thus ratified they should 
become the law of the land and should override all conflicting portions of State 
law. In the realm of foreign affairs, it has never been seriously contended 
in America that there could be dual sovereigns. The Soviet Union on the other 
hand has long contended that member states of the U. 8S. S. R. share a peculiar 
kind of sovereignty with the U. S. S. R. itseif in the realm of foreign affairs. 

The United States has long taken the lead in discussions of workable plans 
for world disarmament. The representatives of this Government in the U. N. 
Disarmament Commission have objected to the contentions of the Soviet dele 
gates that the sovereignty of nations would prohibit inspection and supervision 
of disarmament because of the dangers of interference in internal affairs. Our 
Government has always maintained that if control of armament is to be effec- 
tive, no obstacle must be raised to international inspection. In our view the 
Bricker amendment would make United States agreement to such a plan of 
international inspection impossible of fulfillment in this country. 

In the present world, unforeseeable circumstances may arise in which delay, 
while waiting for congressional discussion and authorization, might expose our 
Nation to the gravest danger. It is unthinkable that under the name of 
patriotism the supporters of the Bricker resolution should deprive the Presi- 
dent of all power to act to preserve the Republic in a grave international emer- 
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gency because Congress has failed to prescribe how the President should act 
in a situation which Congress did not and could not forsee. 

Clearly the burden of justification of so vital a change in the United States 
Constitution must be on those who propose the change. Every public opinion 
poll and every other means that we and other organizations who have testified 
against the Bricker resolution have at our disposal by which public opjnion 
can be measured indicate that there is very little knowledge or understanding 
of the Bricker resolution. A study of the record and history of the development 
of constitutional government in America reveals that the supporters of the 
Bricker resolution have created a straw man against which they are fiercely 
doing battle. 

Americans for Democratic Action respectfully urges that the Congress reject 
the proposal. 

Very truly yours, 
JOHN J. GUNTHER, 
Legislative Representative, Americans for Democratic Action. 


RESOLUTION 


(Introduced by Houston Clinton, Jr., State executive committeeman from the 
Young Democratic Club of Dallas County.) 

Whereas the ultranationalistic no-worlders are still pushing the proposed 
Bricker amendment; and 

Whereas the framers of the Constitution of the United States of America 
wisely saw fit to give the President leeway in negotiating agreements with foreign 
countries, but at the same time inserted a safeguard in the provision that the 
United States Senate had to ratify any treaty that the President negotiated: 
Therefore be it 

Resolved, That we, the Young Democrats of Texas, do hereby take our posi- 
tion supporting the wise framers of the Constitution and do condemn the efforts 
of men of narrow vision who wish to destroy the effectiveness of the United 
States in World Affairs. 

Passed unanimously by the State executive board of the Young Democratic 
Clubs of Texas, affiliated with the Young Democratic Clubs of America, in 
meeting held May 1, 1955, in the Texas Room of the Roosevelt Hotel, Waco, Tex. 


ANDERSON, IND., May 17, 1955. 
Hon. Estes KEFAUVER, 


Senate Office Building, Washington, D. C. 


DEAR SENATOR KEFAUVER: I am enclosing the statement of the Association of 
American Physicians and Surgeons, Inc., in support of Senate Joint Resolution 
1, to be included in the record, as per your letter of May 9, 1955. 

With kindest regards, I am 

Sincerely, 


JAMES L. Doences, M. D. 


STATEMENT BY JAMES L, DoeNnaes, M. D., FoR THE ASSOCIATION OF AMERICAN 
PHYSICIANS AND SURGEONS, INC. 


I am James L. Doenges, M. D. I am in the private practice of surgery at 


Anderson, Ind. It is my privilege to appear before your committee representing 


the Association of American Physicians and Surgeons as its president, and 
register our complete support for the Bricker amendment, Senate Joint Resolu- 
tion 1. We are grateful to the chairman and members of this committee for an 
opportunity to present our views. 

Some opponents of the Bricker amendment contend that physicians should not 
participate in this debate. We do not agree. The members of this association 
believe that the Constitution is the concern of every American citizen. We are 
citizens first, and then, doctors of medicine. 

The Association of American Physicians and Surgeons went on record in 
April 1952 in support of some type of constitutional provision which would re- 
lieve this Nation of the dangers of treaties and executive agreements which 


would or might bypass or become superior to the Constitution and Bill of Rights 
of the United States. 
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On October 4, 1952, the members of the organization registered their support, 
by resolution, of the so-called Bricker amendment. This support has been re. 
affirmed at each interim and annual meeting since that time. There has never 
been a dissenting vote registered by any member against this position. 

The membership is not pledged to support any particular wording of this 
amendment. We recognize that we are not constitutional attorneys or authori- 
ties. However, we do support the principle involved, and we find no fault with 
the present wording of Senate Joint Resolution 1. 

The members of the Association of American Physicians and Surgeons are all 
doctors of medicine, who have voluntarily associated themselves to support 
stated principles and objectives. We believe in and support our Constitution, 
the Christian principles upon which it was founded, the principles of individual 
liberty and freedom, and the market economy. 

We are proud to be citizens of this Nation. Few of us could have become 
physicians under any other type of government. We believe in the sovereignty 
of the United States. We are not ashamed of the fact that we believe in our 
country—first, last, and always. We support the sovereignty of these United 
States, and do, and will oppose those measures which may or might reduce or 
eliminate that soverignty. We will never approve surrendering any portion of 
our sovereignty to any individual, group, or international association or organi- 
zation. We believe passage of the Bricker amendment is essential to the mainte 
nance of the sovereignty of the United States. 7 

Much has been said by opponents of Senate Joint Resolution 1, to indicate 
that it is not necessary, that the Constitution provides us with all necessary 
safeguards. The facts, as will be discussed later, do not bear out this assumption. 
All must admit that a definite difference of opinion exists on this matter. We 
believe all uncertainty should be removed. No one, to our knowledge, has 
stated that the Bricker amendment would not remove all doubt, eliminate un- 
certainty, and establish, once and for all, the absolute supremacy of the Con- 
stitution and Bill of Rights in this area. No one has denied that Senate Joint 
Resolution 1 would remove the danger of a treaty or executive agreement being 
superior to or overruling State law or State constitutions. ‘This being the case, 
the discussion of whether or not it is necessary becomes relatively less important. 
Senate Joint Resolution 1 would make doubly certain that our Nation and our 
States would remain supreme. As long as there is any doubt on this matter, we 
believe Senate Joint Resolution 1 should be passed to eliminate any uncertainty 
or doubt. 

We support the Bricker amendment because the amendment is needed as a 
safeguard against any provisions of treaties or executive agreements which 
may conflict with our Constitution. 

We believe the passage of the treaty known as the Status of Forces Treaty 
is a case in point. We do not believe it would be possible for legislation which 
would strip American citizens of their constitutional rights as this treaty has 
done, could ever pass both Houses of Congress. However, as the treaty is now 
operative, American citizens, young men drafted into military service, have 
been stripped of their rights and are denied the protection of their Constitution 
and Bill of Rights. This type of agreement certainly does not fulfill the in- 
tent or purpose of our Constitution. If there were no other examples, this 
gross disregard of the rights of our citizens should be more than sufficient 
to convince anyone of the need of the Bricker amendment. 

Other examples of treaties being held to be the supreme law of the land were 
given in Mr. Frank E. Holman’s testimony on May 2, 1955. 

A special danger has arisen in recent years through the exercise of the treaty 
power and the executive agreement. We do not believe that our Government 
was ever intended to be one in which one individual or a few could rule and 
set aside the Constitution. If we are not protected by the Bricker amendment, 
how can we believe that the one-man rule now possible by the use of the execu- 
tive agreement is not in fact a dictatorship? In the final analysis, the execu- 
tive agreement makes possible one-man rule. Certainly this was never intended. 
If the treaty power is allowed to remain unrestricted by the control of the 
Bricker amendment, we have the definite possibility of government by a few. 
Such was not and could never honestly be stated to be the purpose of our Consti- 
tution and Bill of Rights. 

Our Government was founded by individuals who wanted to eliminate for- 
ever the possibility of this Nation being ruled by one or a few. The Bricker 
amendment is essential to the permanent elimination of this danger. 
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In the world today a majority of the nations have Communist or Socialist 
governments, and their representatives on United Nations commissions are 
likely to be Communists or Socialists. We are overwhelmingly outvoted. These 
people write and propose treaties which contain new laws and which could 
drastically alter our way of life, and which, without the safeguard of the 
Bricker amendment, could be made the supreme law of the land upon the action 
of only a few Senators. For instance (in 1953) in the United States Senate 
our Nation ratified an international treaty although only two Senators were 
“present and voting.” The document, thus ratified, became the supreme law 
of the land, overriding in power the Constitution of the United States. True, 
the treaty which Senator Sparkman and Senator Thye ratified for 160 million 
American citizens had to do with purely international relations. However, 
treaties now being drafted by various United Nations organizations could, if 
ratified in like manner, change the whole operation of our way of life—without 
the people of America having been given the opportunity to vote upon the 
changes. 

We support the Bricker amendment because it is needed as a safeguard 
against treaties on licensure, compulsory health insurance, disability insurance, 
or any other subject in the medical field which would supersede any conflict- 
ing State laws on these subjects. Examples of treaties nullifying State laws 
in their requirements for licensure are readily available. 

Strictly from a medical standpoint, in 1952 the International Labor Organiza- 
tion (an agency of the United Nations) passed a convention entitled “Minimum 
Standards of Social Security.” Approval of this convention by the Senate 
would obligate the United States to socialize the practice of medicine and bring 
about an inferior grade of medical care for our citizens. 

It seems apparent to the members of this association that socialism by treaty 
is a greater threat to our freedoms than socialism by ordinary legislative 
processes. 

Recently, when addressing the association’s annual meeting at Pittsburgh, Pa., 
Senator Bricker substantiated these beliefs for the following reasons: 

First, statutes, unlike treaties, are publicly proposed, publicly considered, writ- 
ten by Americans, and freely amended by the people’s elected representatives. 

Second, statutes, unlike treaties, can be repealed without let or hindrance if 
their effect proves undesirable. 

Third, the international pressures for treaty ratification are not present in 
the consideration of ordinary domestic legislation. 

Fourth, whatever protection exists in the requirement that treaties must be 
approved by two-thirds of the Senators present and voting can be easily by- 
passed by executive agreements having the same effect as “supreme law of the 
land.” 

The members of this association believe that section II of the Bricker amend- 
ment (“A treaty or other international agreement shall become effective as inter- 
national law in the United States only through legislation valid in the absence 
of international agreement”) is the vitally significant part of the amendment and 
must be included in any amendment or compromise proposal approved by this 
committee and the Senate. 

In support of our argument for section II of the Bricker amendment is this 
editorial statement appearing in the Chicago American on May 9, 1955: “Section 
II completes section I by stipulating that a treaty or other international agree- 
ment may be made domestic law for the United States only by ‘valid’ legislation.” 
“Every important foreign country, except France, the Netherlands, and Mexico, 
retains this self-protection against excessive executive action.” 

We believe the citizens of the United States are entitled to have their liberties 
protected in a like manner. 

*assage of the Bricker amendment by Congress would, of course, be only the 
first step. Ratification by the States must follow. We believe the people of 
the States should be given the opportunity to vote upon this matter. 

It would not seem unreasonable to point out that the wisdom of the voting 

public is seldom questioned by those who are elected to public office. We believe 
those who are able to decide between candidates should be given the opportunity 
to decide this issue. 
_ The need for our Constitution to be safeguarded by the Bricker amendment 
is emphasized by the admonition of Thomas Jefferson who said: “In questions 
of power, let no more be said of confidence in man, but bind him down from 
mischief by the chains of the Constitution.” 
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NATIONAL EcoNOMIC COUNCIL, INC., 
New York, N. Y., May 16, 1955. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on the Bricker Amendment, 
Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 

Dear SENATOR KEFAUVER: Referring to your letter of May 6, 1955, in which we 
were invited to submit a statement for the record of the hearings of the Subcom- 
mittee on the Bricker Amendment, I am enclosing herewith original and one copy 
of such a statement, which I respectfully ask be included in the record. 

Sincerely yours, 
MERWIN K. Hart, President. 


STATEMENT FILED ON BEHALF OF THE NATIONAL EcONOMIc CouNcrL, INC., Br 
MERWIN K. Hart, PRESIDENT 


The Bricker amendment, in substantially the form introduced as Senate Re- 
solution No. 1 last January, is the most important piece of legislation before 
the 84th Congress. 

Unless it is adopted, this country will presently lose its independence; its 
citizens, their property rights and other freedoms. Most of our resources will 
be siphoned off to other peoples who will control a world government. 

Here is why we believe this. 

Section 2 of article VI of the Constitution reads: 

“This Constitution, and the laws of the United States which shall be made 
in pursuance thereof; and all treaties made, or which shall be made, under the 
authority of the United States, shall be the supreme law of the land; and the 
judges in every State shall be bound thereby, any thing in the constitution or 
laws of any State to the contrary notwithstanding.” 

For the first 131 years after 1789 treaties were concerned only with relations 
between sovereign governments. Nobody suggested they had anything to do with 
our domestic internal law. 

Thomas Jefferson said (p. 110, note 5 of Jefferson’s Parliamentary Practice) : 

“By general power to make treaties, the Constitution must have intended to 
comprehend only those objects which are usually regulated by treaties, and 
cannot be otherwise regulated. It must have meant to except out all those rights 
reserved to the States; for surely the President and Senate cannot do by treaty 
what the whole Government is interdicted from doing in any way.” 

Alexander Hamilton, in Federalist Paper No. 75, said much the same thing. 

But in 1920 the Supreme Court in the migratory bird case (Missouri v. Holland) 
indicated that the treaty power of the Executive is unlimited and may override 
both the Constitution and the Bill of Rights. It implied that the Federal Gov- 
ernment, by merely entering into a treaty with a foreign nation, can apparently 
without limit, increase its legislative power at the expense of the States. In 
this bird case, two Federal district courts had Said that an act of Congress, 
giving the Federal Government power to regulate the killing of birds in Missouri, 
was unconstitutional. But after the Executive had negotiated a treaty with 
Britain (representing Canada), the Supreme Court said that it was constitutional. 

Justice Charles E. Hughes warned in 1929 that the migratory bird decision 
created a loophole through which the Constitution could be amended merely by 
the simple process of making a treaty. Other decisions have enlarged upon the 
doctrine of the migratory bird case. 

The Founding Fathers purposely made it difficult to amend the Constitution. 
Only 22 amendments have ever been adopted. The process is so long and labo- 
rious that many of the original purposes of the Constitution have thus been 
preserved. 

Now, under decisions of the past 30 years, it is possible to amend the Con- 
stitution merely by action of 5 members of the Supreme Court; or, as in the 
ease of an executive agreement, by action of the President alone. 

Nowhere in the Constitution is the so-called executive agreement recognized. 
Only treaties are mentioned. Yet the executive agreement has become even more 
powerful than a treaty itself, for the Supreme Court held in the Pink case in 
1942 that an executive agreement does not even require ratification by the 
Senate. 

One of the most momentous agreements ever made between America and a 
foreign country was that between Roosevelt and Litvinov in 1933, whereby the 
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United States recognized the Soviet Government. Yet that was by executive 
agreement which never came before the Senate. 

Since the ratification of the United Nations Charter in July 1945, a growing 
incentive has arisen to amend the Constitution by subterfuge. Hundreds of agree- 
ments and conventions are being turned out by various specialized agencies of 
the U. N., such as the International Labor Organization (ILO), the Economic 
and Social Council (ECOSOC), the UNESCO and others. Only a few of these 
have as yet been ratified. The White House has stated that certain of them 
will not be pressed by the Executive. But all of them could be ratified, thus 
completely changing the character of our Government. 

lederal judges have tended increasingly to rule that the mere ratification 
by the Senate of the U. N. Charter in 1945 overrode contrary provisions of the 
Constitution. A recent case was when Chief Justice Vinson and two other Jus- 
tices in a minority opinion contended that the mere ratification of the charter 
by the Senate had given Government power to seize private property without 
compensation—a power expressly forbidden by article V of the Bill of Rights. 

In fact the U. N. Charter is held by an increasing number of jurists to have 
transferred to Congress powers denied by the Constitution to the Congress, or to 
have transferred such powers to the Executive; or even to international bodies 
in which the United States has a minority voice. 

The ratification of the U. N. Charter was brought about by deception and fraud. 
If it had not been for section 7 of article 2 of the charter which says that the 
United Nations shall not intervene in matters which are essentially within the 
domestic jurisdiction of any state, the charter would never have been ratified. 

Our State Department, with many holdovers from the Roosevelt and Truman 
administrations, has connived at this deception; and has thus lent itself to the 
destruction of the Constitution. A State Department bulletin of 1950 said that 
“there is no longer any real distinction between ‘domestic’ and ‘foreign’ affairs.” 

in April 1949, Moses Moscowitz of the U. N. staff wrote in the Journal of the 
American Bar Association that : 

“* * * once a matter has become, in one way or another, the subject of regula- 
tion by the United Nations, be it by resolution of the General Assembly or by 
convention between member states at the instance of the United Nations, that 
subject ceases to be a matter being ‘essentially within the domestic jurisdiction 
of the member states.’ ” 

If these views hold (and they will, unless the Bricker amendment is adopted) 
all essential state and local powers will prove to have been abolished. 

The Economic and Social Council, acting under sections 55 and 56 of the U.N. 
Charter, is rapidly turning out agreements on economic, social, educational, cul- 
tural and health matters. If ratified by the Senate, many of these agreements 
would completely transform the American Republic. They would force upon 
the American people Europe’s and Asia’s socialism and communism. Had the 
American people dreamed of this in 1945, the charter would have got few votes 
in the Senate. 

To show how completely the character of America would be changed by yielding 
to this irrepressible group of internationalists who support the U. N. and its spe- 
cialized agencies, we point out that the Commission on Human Rights, after 
years of discussion, refused to insert in the Covenant on Human Rights a provi- 
sion that private property could not be taken by government without compensa- 
tion to the owner. This threatens all rights of private property in the United 
States. 

There was farseeing method in the move of internationalists to introduce the 
word “democracy” as a description of western nations. Although Woodrow 
Wilson used it sparingly in the second decade of the century, it did not come into 
general use until after the Communist International in Moseow in 1935. Always 
before that, even by Democrats like Jefferson, the United States had been known 
as “the Republic.” 

Ever since 1935 leftwingers and “liberals” in the United States, led by the 
Communists’ Daily Worker, have sloganized the United States as a “democracy.” 

Sut the United States is not one of the democracies. Its Government is like 
no other government on earth today. It was the first government ever set up 
under which the people held all power and rights, and delegated some of them 
only to a central government. The source of these rights was God Himself. In 
all other countries, the source of the rights of the people is the government. 
Today’s one-worldism is a movement to draw America back into European 
concepts of government. 
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The Communists cleverly saw the loophole in article VI of the Constitution, 
and they and their allies have been making the most of it. That loophole has 
become a Trojan horse through which America can be captured from within— 
and will be captured if something like the Bricker amendment is not quickly 
adopted. aoe 

The Bricker amendment will restore our independence and our individual 
liberties, which, under the treaty loophole in article VI have already become 
impaired. This amendment (S. J. Res. 1 in the Ist sess. of the 84th Cong. 
reads as follows: 

“Srorron 1. A provision of a treaty or other international agreement which 
conflicts with this Constitution, or which is not made in pursuance thereof, 
shall not be the supreme law of the land nor be of any force or effect. 

“Sec. 2. A treaty or other international agreement shall become effective 
as internal law in the United States only through legislation valid in the 
absence of international agreement. 

“Sec. 8. On the question of advising and consenting to the ratification of a 
treaty the vote shall be determined by ayes and nays, and the names of the 
persons voting for and against shall be entered on the Journal of the Senate.” 
(This section is purely procedural.) 

Under section 1, none of the provisions, for instance, of U. N. articles 55 and 
56 could be used to deprive American citizens of their constitutional rights. 
Nor could any other part of the U. N. Charter, nor of any of the conventions 
drawn up by the specialized agencies, even if ratified by the Senate, be of any 
force or effect in this respect. The supremacy of the American Constitution 
over the American people would be restored. 

Section 2 insures that no treaty (including the U. N. Charter), or executive 
agreement shall of itself ever force any change in internal law of the United 
States. Congress or the States must legislate. 

The disastrous Teheran, Yalta, and Potsdam Conferences resulted in executive 
agreements. The terms of the Yalta agreement were not made public for 10 
years, and those of the other two conferences never have been. Those agree- 
ments handed over millions of human beings to Soviet slavery and changed 
the course of history. They may yet result in the United States becoming a 
Soviet satellite. 

Yet opponents of the Bricker amendment say the President alone should 
continue to have unlimited power over foreign relations, in spite of the consti- 
tutional provision that this power must be exercised with the advice and consent 
of the Senate. In other words, usurpation must not be halted! 

What forces are opposing the Bricker amendment? 

The first is the present administration with all its power of patronage, loans, 
subsidies, and all the rest of the devices by which Congressmen and Senators 
can be brought or held in line. Under the Constitution, the President has no 
function whatsoever in the amending of the Constitution, yet President Hisen- 
hower has usurped this power by interfering with amendment. 

The American people may well ponder what force has prompted the administra- 
tion to take this stand. 

Secondly, there are such organizations as the American Association for the 
United Nations, the United World Federalists and other propagandizing groups 
that seek to submerge the United States in their one-world scheme. 

Thirdly, there are various socialistic groups, always found to be on the left 
and internationalist side of any issue. 

Fourthly, there are the internationalist forces in certain of our cities, es- 
pecially along the Atlantic seaboard. They include some of the many people that 
have been decorated by foreign governments and who like to bask in the sun- 
shine of royalty and nobility. 

Lastly, there is the tremendous group of people who, without knowing the 
facts, take their cue from some one of the above forces. 

To get a true picture of the extent to which much of the American press has 
gone internationalist, and deserted American independence, one should read an 
editorial entitled “Pathway to Chaos” in the New York Times of Wednesday, 
April 8, 1953. This editorial contains these sentences: 

“The Bricker resolution to hobble the treatymaking powers of the United States 
is unnecessary, unwise and dangerous * * *, 

“The Bricker resolution would throw such limitations around the whole process 
of treatymaking and would so alter the historic relationship between the execu- 
tive and the legislature in this field that it could very easily destroy America’s 
place of leadership in the world today * * *, 
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“The resolution is dangerous because it forbids any treaty that would allow 
any foreign power or any international organization (meaning the U. N. or one 
of its agencies) to control the constitutional rights of American citizens within 
the United States or any other matter essentially within the domestic jurisdic- 
tion of the United States.” [Italic ours.] 

The first two paragraphs of this editorial are false, the “danger” feared in the 
third paragraph is true. 

If we had had the safeguards of the Bricker amendment, there probably would 
have been no recognition of Soviet Russia in 1933. There certainly would have 
been no Teheran, Yalta, or Potsdam secret agreements, for they, too, would 
have had to come before the Senate for ratification, after public debate. 

Failure to pass the Bricker amendment would give a green light to those con- 
trolling the present or any future administration to place the American Republic 
under the heel of the Socialist and Communist nations of the world. 

We are certain the American people don’t want that to happen. 


STATEMENT BY HuGH G. MITCHELL, VICE PRESIDENT, AMERICAN COALITION OF 
PATRIOTIC SOCIETIES 


I represent the American Coalition of Patriotic Societies which is composed 
of 100 patriotic, civic, and fraternal societies representing a membership of 3 
million people. The coalition was organized to coordinate the efforts of its 
member groups in the promotion of patriotism. 

The American Coalition has endorsed and urges a favorable committee report 
and passage by the United States Senate of Senate Joint Resolution No. 1 
which is generally known as the Bricker amendment to the Federal Constitution. 

The preservation of the Constitution of the United States is one of the major 
objectives of the coalition. It recognizes that the United States of America 
has prospered as no other nation under a system of constitutional government. 
And that the use of unconfirmed agreements with foreign powers since 1933 
has served to undermine the peace and security of this Republic and the con- 
tinued existence of its constitutional form of government. 

To stop this threat to our constitutional form of government, Senate Joint 
Resolution No. 1 was introduced by Senator John W. Bricker on August 5, 1954. 
The new text of the eonstitutional amendment to control the legal effect of 
treaties and executive agreements basically includes the concept and objectives 
of the form of the constitutional amendment approved by the Senate Judiciary 
Committee in 1953. It also embraces the principles and objectives approved 
by house delegates of the American Bar Association. 

The amendment will implement the principles and objectives that no treaty 
or executive agreement shall infringe on the rights and liberties contained in 
the Constitution and Bill of Rights. Also that no treaty or agreement shall be 
in effect until implemented by an act of Congress following its promulgation 
by the President. And further that no measure be considered or adopted by 
any individual or agency of the Government of the United States that will 
affect the independence of the Nation or subject any of its citizens either to the 
laws or decrees of a foreign or world power. These principles and objectives 
are vital to the continued existence of our constitutional form of government. 

In considering the great importance of these principles and objectives, which 
the Bricker amendment in principle will implement, it is well to remember 
that under present conditions the State Department in its sole discretion with 
the approval of the President may make an executive agreement on most any 
matter and without the Congress or the People knowing anything about the terms 
thereof, although such executive agreement may involve the Nation in war or 
other serious committments. 

It is also important to remember in this connection that the amendment is 
vitally necessary to protect American rights and our constitutional form of 
government against the dangers of treaty law. 

Outstanding examples of such possible dangerous treaty laws are the Cove- 
nant of Human Rights and the Genocide Convention. 

The far-reaching effects of such treaties in force are apparent such as the 
status of “Forces Treaty” which subjects the members of the United States 
Armed Forces, who are defending the flag and the Constitution, to trial in foreign 
courts and to confinement in foreign prisons. This dangerous treaty policy would 
be eliminated by the Bricker amendment. 
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The expansion of the power to make treaties and executive agreements was 
very apparent by the actions of the President of the United States at Yalta, 
Teheran, and Potsdam. Subsequently, there have been proposed many treaties by 
which the United Nations and other global governments seek to control American 
domestic affairs. These must be stopped. 

The danger of such treaties was set forth by Secretary of State Dulles in a 
speech in Louisville, Ky., when he said, “The treatymaking power is an extraor- 
dinary power liable to abuse * * *. Treaties, for example, can take powers away 
from Congress and give them to the President; they can take powers from the 
State and give them to the Federal Government or to some international body 
and they can cut across the rights given the people by the constitutional Bill of 
Rights. 

“Thus the major objective for supporting the Bricker amendment is to prevent 
an uncontrolled “treaty power” from destroying American rights and our con- 
stitutional form of government and to have some measure of control over the 
treaty power that has so rapidly expanded that it can now be used to change 
and nullify the laws of our country, change our form of government, and ever 
place us in a world government organization. 

“This issue concerning a constitutional amendment against treaties and these 
international agreements is one of the great issues facing the citizens of the 
United States.” 

The American coalition believes its fight for the Bricker amendment has 
helped to arouse the American people to a keen awareness of the dangers of treaty 
law and to expose the dangerous propaganda program of attempting to inoculate 
the American people with the desire to become a part of some world government. 

The Bricker amendment is awakening the American people to the urgent need 
of sustaining our constitutional form of government and of preventing it from 
being merged into some new form of world government. 

Thus, the American coalition joins with all courageous, patriotic citizens and 
organizations in urging the passage by the United States Senate of the Bricker 
amendment. We acknowledge the everlasting truth enunciated by our fore- 
fathers “that all powers not delegated to the Federal Government are reserved 


to the States and to the people.” To protect this heritage and to preserve our 
American way of life, we believe that the Bricker amendment, when passed, 
will assure to our citizens and to posterity a continuation of our American con- 
stitutional form of government. 


Kettty & RyYAn, 
Houston, Tez., April 8, 1955. 
Re Senate Joint Resolution 1. 

SUBCOMMITTEE ON CONSTITUTIONAL AMENDMENTS, 
Senate Judiciary Committee, Washington, D. C. 


GENTLEMEN: With your permission, I desire to file with you, and for your 
consideration, the following statement in support of Senate Joint Resolution 1, 
offered by the senior Senator from Ohiv: 

1. I attach hereto, as a part of my statement, a copy of a resolution adopted 
in 1954 by the Senate of Texas and concurred in-by the House of Representatives. 
Promptly after the adoption of this resolution, and pursuant to section 2 thereof, 
copies thereof were sent by the secretary of the Texas Senate to the Vice Presi- 
dent and Speaker of the House of Representatives and all Members of the Texas 
delegation in the Congress of the United States. 

At the time of the adoption of that resolution I was, and still am, convinced 
that the facts stated and the conclusions expressed by the Texas Legislature 
were, and are, correct. 

In my opinion it was never intended by the framers of the Constitution that 
any international compact or agreement, whether ratified by the Senate as a 
treaty or not, should effectively transfer to the United States powers vested 
by the Constitution in the States, or vice versa. And it was never intended that 
a mere executive agreement, not so ratified by the Senate, should be held to 
constitute a treaty within the meaning of the supremacy clause of the Constitu- 
tion. The decisions of the Supreme Court holding otherwise should, therefore, 
be overruled by an amendment to the Constitution substantially as was, and is 
now, proposed by Senator Bricker. 

2. The Constitution clearly provided the methods by which it could be amended. 


By a familiar rule of construction the expression of those methods was intended 
to exclude all others. 
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In one of the greatest opinions ever delivered by the Supreme Court (in 
United States v. Lee (106 U.S. 196) ), it was said: 

“No man in this country is so high that he is above the law. No officer of the 
law may set that law at defiance with impunity. All the officers of the Govern- 
ment, from the highest to the lowest, are creatures of the law and are bound 
to obey it. 

“It is the only supreme power in our system of government, and every man 
who, by accepting office, participates in its functions, is only the more strongly 
bound to submit to that supremacy and to observe the limitations which it 
imposes upon the exercise of the authority which it gives.” 

The Constitution is “the supreme law.” How, then, did it come to pass that 
one man, the President, is held to have power to change or set aside the Con- 
stitution, from which all his official power flows? Is it no longer true that in 
this country “no man is so high as to be above the law’? The Supreme Court, 
in the cases mentioned by the Texas Legislature, has decided that it is no longer 
true. It is high time, then, that we amended our Constitution further, to make 
it plain that the Constitution is the most supreme of all laws; and that nothing 
isa “treaty” until the Senate ratifies it. 

Statements that the adoption of the proposed amendment would hamstring 
this Nation in the conduct of its foreign affairs are obviously without any real 
foundation. Legislative approval of treaties, as a condition of their validity, 
has been required for many years in Britain and many other countries. They 
seem to get along quite well in the conduct of their foreign affairs. We should 
be able to do as well. 

The States of this country, and their people, never intended to create—they 
did not create—a dictatorship or an absolute monarchy. They would not agree 
to one now. The entire Congress, Senate and House, cannot amend the Consti- 
tution. But the Supreme Court, in very recent years, has undertaken to say that 
in the realm of foreign affairs we have a dictatorship with powers so extensive 
that the dictator, in combination with some foreign official, can set aside or 
amend the Constitution without even consulting or notifying the Senate. This 
condition needs correction without delay. 

If such an amendment is proposed it is a foregone conclusion that the State 
legislatures will ratify it. They want it and their people want it. That is the 
reason, obviously, why the resolution is being opposed so vigorously in the Con- 
gress. Its enemies are afraid of the mind and temper of the people and their 
legislatures. 

As one American citizen to others, I therefore ask that you report the resolu- 
tion favorably and promptly. 

Respectfully yours, 
RosertT H. KEtwey. 


SENATE CONCURRENT RESOLUTION NO. 1 


Whreas on April 19, 1920, the United States Supreme Court, in Missouri v. Hol- 
land (252 U. S. 416), held that notwithstanding the 10th amendment to the Con- 
stitution of the United States, a treaty with a foreign power, implemened by an 
act of Congress subsequently passed for that purpose, authorized the Government 
of the United States to control and regulate matters which otherwise would be 
subject to regulation by the States alone; and 

Whereas in its opinion in that case (two distinguished Justices dissenting) it 
was said: 


* * * acts of Congress are the supreme law of the land only when made in 
pursuance of the Constitution, while treaties are declared to be so when made 
under the authority of the United States. It is open to question whether the 
authority of the United States means more than the formal acts prescribed to 
make the convention * * * there may be matters of the sharpest exigency for 
the national well-being that an act of Congress could not deal with, but that a 
treaty followed by such an act could * * * The treaty in question does not con- 
travene any prohibitory words to be found in the Constitution. The only ques- 
tion is whether it is forbidden by some invisible radiation from the general terms 
of the 10th amendment. 

* * * we cannot put the case of the State upon higher ground than * * * that, 
but for the treaty, the State would be free to regulate this subject itself. 

* * * No doubt the great body of private relations usually falls within the con- 
trol of the State, but a treaty may override its power. 
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On these grounds, it was decided “that-the treaty and statute must be upheld” - 
and 

Whereas the same court, on February 2, 1942, in the case of United States vy. 
Pink (315 U. 8S. 203), with two Justices dissenting and two other not participat- 
ing, held that an executive agreement, made by the President with a foreign 
power, but not ratified or concurred in by the Senate (as required in case of a 
treaty by article II of the Constitution), has the same dignity as a treaty made 
by the President and ratified by the Senate. In consequence, the Court decided 
that the insurance laws of the State of New York, made for the protection of 
policyholders and other creditors, were invalidated by the act of the President 
alone; and 

Whereas in addition to the treaty and executive agreement referred to in the 
decisions above mentioned, many others have been made, and still more are pro- 
posed, or are in preparation, the effects of which, if made, upon the rights and 
powers of the States, and the rights of the people, would be disastrous. For 
examples, reference is made to the Atlantic Charter agreement of 1941; those 
made at the Cairo and Teheran Conferences in 1943, and at Yalta and Potsdam in 
1945, all of which were made by the President alone without submission to or 
ratification by the Senate; also the potato executive agreement of November 23, 
1948, likewise unsubmitted and unratified, but which the United States is now 
attempting to enforce through the Supreme Court nothwithstanding it was held 
invalid by the Court of Appeals for the Fourth Circuit (United States v. Capps, 
Inc. (204 Fed. 2d 655) ), and by the trial court (100 Fed. Supp. 30), partly because 
it constituted a clear violation of a valid act cf Congress. Reference is also made 
to the efforts of our State Department (partly successful) to bypass or nullify, by 
executive agreements, the will of Congress expressed in the stockpiling acts, 
relating to strategic materials. To the extent of their success, such agreements 
might make it necessary for this country, in the event of war, to depend upon sup- 
plies wholly inaccessible except by the use of long sealanes. Reference is made, 
further, to the Warsaw Convention, ratified by the Senate in 1928, whereby the 
right of recovery of an airline passenger holding an international ticket is limited, 
even where a crash occurs in this country, about $8,500; and to the Pandora’s box 
of proposed treaties and covenants (including the human rights and genocide 
covenants) prepared or preparing in the mills of the United Nations, under some 
of which a citizen of this country might be haled before and tried and convicted 
by a foreign court, without a jury, for expressing his opinion or practicing his 
religion in this country. Finally, reference is made to the fact that at least one 
of our congressional committees has been refused full information as to all of this 
Nation’s unfulfilled commitments under executive agreements on the ground of 
national security ; and 

Whereas to rescue the rights and powers of the States from such Federal 
encroachments, and to protect the people in the enjoyment of their constitutional 
rights and liberties, the Senate Foreign Relations Committee in 1953 reported 
out favorably Senate Joint Resolution No. 1, introduced ‘by Senator John W. 
Bricker, of Ohio, and many other Senators, including the Honorable Price Daniel, 
but no favorable or satisfactory action has so far been taken thereon ; and 

Whereas it is evident that under the decisions, treaties, and agreements men- 
tioned above the rights and powers of the sovereign States and the constitu- 
tional rights and liberties of the people of the United States have already been 
violated and are in great danger of further encroachment and possible destruc- 
tion by unwarranted and injudicious exercise of the so-called treatymaking 
power; and that this danger is enhanced by the multitude of treaties, conventions, 
and international compacts and agreements which have been and probably will 
be proposed by the United Nations and other international associations; Now, 
therefore, be it 

Resolved by the Senate of the State of Texas (the House of Representatives 
concurring) : 

Section. 1. That the legislature of the State of Texas hereby petitions the 
Congress of the United States that during its present session it submit to the 
States for ratification a proposed amendment to the Constitution of the United 
States for the purpose of limiting the treatymaking power so that, if ratified by 
the States, (1) no provision of a treaty or other international compact or agree- 
ment which conflicts with the Constitution of the United States shall have any 
force or effect; (2) no international compact or agreement which has not been 
concurred in by the Senate, as provided in article II of the Constitution, shall 
be, or have the dignity or legal effect of, a treaty under article VI of the Consti- 
tution; (3) no treaty or other international compact or agreement shall be effec- 
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tive as internal law within the United States except to the extent it may be made 
so by an act of Congress enacted to enforce or implement the same; (4) no treaty 
shall be concurred in by the Senate except by the affirmative vote of two-thirds 
of a quorum of the Senate, on which the yeas and nays shall be entered on the 
journal; and (5) the Constitution shall not be in any way or to any extent altered 
or amended except by one of the methods provided in article V thereof. 

Sec. 2. Promptly after the passage of this resolution the secretary of the 
senate shall transmit a certified copy of this resolution to each of the following: 

(a) The Vice President and the Speaker of the House of Representatives of 
the United States; and 

(b) The members of the Texas delegation in the Congress of the United States. 

Adopted by the senate by viva voce vote, March 25, 1954. 

Adopted by the house March 31, 1954. 

Yeas 105; Nays 28. 


CADWALADER, WICKERSHAM & TAFT, 
New York, N. Y., May 17, 1955. 
Re Senate Joint Resolution 1 
fion. Estes KEFAUVER, 
Senate Office Building, Washington, D. C. 

My DeAR SENATOR KEFAUVER: I understand your subcommittee of the Commit- 
tee on the Judiciary has concluded its hearings on the Bricker amendment, but is 
receiving brief written statements until tomorrow. I enclose a resolution adopted 
by the New York State Bar Association’s committee on the Federal Constitution, 
of which I am chairman, dated May 12, 1955, opposing Senate Joint Resolution 1, 
The names of various of the signers need no introduction to you and I believe 
their views on this important subject warrant consideration by your subcom- 
mittee. As it is no longer possible for your subcommittee to receive testimony 
from a representative of our committee in person, I hope that you will include the 
resolution in the printed record of the hearings. 

Very sincerely yours, 
CoRNELIUS W. WICKERSHAM. 


RESOLUTION ON THE BRICKER AMENDMENT ADOPTED BY NEW YorK STATE Bar 
ASSOCIATION, COMMITTEE ON THE FEDERAL CONSTITUTION 


Resolved: 

1. The Constitution of the United States should be amended only when the 
showing made for an amendment has been clear. The Bricker amendment, and the 
arguments advanced to support it, fail to make any such showing. 

2. Insofar as it purports merely to declare the existing constitutional law 
(see. 1), the amendment is unnecessary and invites misconstruction. This com- 
mittee has no doubt that treaties and executive agreements are subject to con- 
stitutional limitations. In holding that a legislative act repugnant to the Con- 
stitution is void, Chief Justice Marshall said: 

“Certainly all those who have framed written constitutions contemplate them 
as forming the fundamental and paramount law of the nation * * *” Marbury 
v. Madison (1 Cr. 137, 177 (1803) ). 

The fact that some sincere citizens are suggesting any doubt on this score is not 
an adequate reason for amending the Constitution. 

3. Insofar as the amendment would change the existing constitutional law (sec. 
2), this committee believes that the change would be most unwise and not in the 
interests of the American people. Our Federal Government would then be left 
in the position of having the constitutional power to negotiate various traditional 
types of treaties which it did not have the power to perform. Even though such 
treaties would concern appropriate subjects of international agreement, they 
could not be performed within the United States except by the action or acquies- 
cence of the legislatures of the 48 States. The amendment would have this effect, 
as recently testified by the Secretary of State, on approximately 30 percent of all 
treaties entered into by the United States since 1789. This committee believes 
there is no need—let alone fear—which could justify such mutilation of our 
National Government’s power to conclude effective treaties. 

4. The further change in law proposed by section 2 would require useless 
repetitive action by Congress, and weaken our country’s bargaining position. 


62805—55——_63 
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This addition of action by the House and Senate, coupled with its application 
to an undefined field of “internal law,” would cast doubts of partial invalidity 
on many necessary treaties and executive agreements. If there are any theo- 
retical advantages to such a process, this committee believes they are outweighed 
by its embarrassments and awkwardness. 

5. The proposal for a rollcall vote on treaties (sec. 3) may well be desirable, 
but it can be achieved by amending the Senate rules. The Constitution already 
provides that the yeas and nays “on any question” shall be entered at the 
desire of one-fifth of those present (art. I, sec. 5, clause 3). It contains no such 
requirement for any specific action except overriding a Presidential veto of a 
bill—not even for the Senate’s two-thirds vote on impeachments (art. I, secs, 
7 (2) and 8 (6)). A requirement for rollcall votes on treaties, the committee 
believes, does not belong in the Constitution. 

6. This committee recognizes that supporters of the Bricker amendment have 
been largely influenced by their fear of the International Covenant on Human 
Rights, and also recognizes that there are important objections to such a treaty, 
both legal and practical. The present administration has announced that the 
United States will not become a party to the covenant, but of course some future 
administration may bring it up again. If whatever Covenant then proposed 
is considered bad, however, the method of preventing its adoption is a cam- 
paign to explain the objections to the public such as the Bricker supporters have 
successfully conducted against the present Covenant. The cure is not the adop- 
tion of a Constitutional amendment now, hitting good treaties and bad alike. 

7. This committee believes that the safety of our nation requires the treaty 
power to be vested where it is—exclusively and fully in the Federal Government; 
and that the supremacy clause is not a loophole in our national structure but a 
cornerstone. Within the grant of these powers, and the limitations of the bill 
of rights, lie the decisions of national policy wherein wisdom cannot be formu- 
lated or codified in advance. The power to make decisions within this area 
rests in our President, or President and Senate. For restraints on the exercise 
of their discretion within this area we can properly rely on the forces of public 
opinion at the time, resting ultimately on the power of the ballot box, but we 
cannot expect to find solutions by constitutional amendment. 

8. This Committee opposes S. J. Res. 1. 


DEPARTMENT OF STATE, 
Washington, D. C., May 20, 1955. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Constitutional Amendments, 
Committee on the Judiciary, United States Senate. 


Dear SENATOR KEFAUVER: On May 2, 1955, in hearings on Senate Joint 
Resolution 1 before the Subcommittee on Constitutional Amendments of the 
Senate Committee on the Judiciary, you requested that there be prepared a 
list of treaties concluded since 1920 “which would be invalid under section 2” 
of the constitutional amendment proposed in Senate Joint Resolution 1. 

I enclose a memorandum prepared in the Office of the Legal Adviser which 
lists 84 treaties concluded since 1920 which could not have been negotiated and 


made effective by the Federal Government under the proposed constitutional 
amendment. 


Sincerely yours, 
THRUSTON B. Morton, Assistant Secretary, 
(For the Secretary of State). 


TREATIES ENTERED INTO SINCE 1920 WuicH Coutp Not HAvE BEEN MADE IF THE 
AMENDMENT PROPOSED IN SENATE JOINT RESOLUTION 1 Hap BEEN A PART OF 
THE CONSTITUTION 


Eighty-four of the treaties entered into by the United States since 1920 could 
not have been negotiated and made effective by the Federal Government if the 
constitutional amendment proposed in Senate Joint Resolution 1, 84th Congress, 
had been in effect. 

Each of the 84 treaties relates in part to subject matter not within the dele- 
gated powers of the Congress and which in the absence of treaty is reserved to 
the jurisdiction of the States. Under section 2 of Senate Joint Resolution 1, 
provisions of those treaties would have been unenforceable without validating 
legislation by each of the 48 States. As the Federal Government could have 
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had no assurance that such validating legislation would be enacted by the States, 
it could not have negotiated the treaties. 


According to subject matter, the 84 treaties are classified as follows: 


Commercial (friendship, commerce, and nevigation, etc.) _.___------------- 
Extradition 

Consular 

Narcotic drugs--..------------~-------------~-~-------------------------- 
Migratory birds 

Automotive and road traffic 

NATO (privileges and immunities, jurisdiction over offenses, etc.) -._------ 


WEGIL LAU a Semin NON oe ieee eee 
Total 
The list of treaties follows. 


COMMERCIAL TREATIES (FRIENDSHIP, COMMERCE, AND NAVIGATION, ETC.) 
United Kingdom 


Supplementary convention providing for the accession of the Dominion of 
Canada to the Real and Personal Property Convention of March 2, 1899. Signed 
at Washington Oct. 21,1921. 42 Stat. 2147; T.S. 663. 


Siam 


Treaty and protocol revising treaties hitherto existing. Signed at Washington 
Dec. 16,1920. 42 Stat. 1928; T. S. 655. 


Germany 


Treaty of friendship, commerce, and consular rights. Signed at Washington 
Dec. 8, 1923. 44 Stat. 2132; T. S. 725. 


Estonia 


Treaty of friendship, commerce, and consular rights. Signed at Washington 
Dec. 23,1925. 44 Stat. 2379; T. S. 736. 


Hungary 


Treaty of friendship, commerce, and consular rights. Signed at Washington 
June 24,1925. 44 Stat. 2441; T. S. 748. 


Honduras 


Treaty of friendship, commerce, and consular rights. Signed at Tegucigalpa 
Dec. 7,1927. 45 Stat. 2618; T. S. 764. 


Latvia 


Treaty of friendship, commerce, and consular rights, with protocol. Signed 
at Riga April 20, 1928. 45 Stat. 2641; T. S. 765. 


El Salvador 


Treaty of friendship, commerce, and consular rights. Signed at San Salvador 
Feb. 22, 1926. 46 Stat. 2817; T. S. 827. 


Austria 


Treaty of friendship, commerce, and consular rights. Signed at Vienna June 
19,1928. 47 Stat. 1876; T. S. 838. 
Norway 

Treaty and additional article concerning friendship, commerce, and consular 


rights. Signed at Washington June 5, 1928, and Feb. 25, 1929, respectively. 47 
Stat. 21385; T. S. 852. 


Turkey 


Treaty of establishment and sojourn. Signed at Ankara Oct. 28,1931. 47 Stat. 
2432; T. S. 859. 


Poland 


Treaty of friendship, commerce, and consular rights. Signed at Washington 
June 15, 1931. 48 Stat. 1507 ; T. S. 862. 


Finland 


Treaty of friendship, commerce, and consular rights. Signed at Washington 
Feb. 13, 1934. 49 Stat. 2659; T. S. 868. 
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Greece 


Treaty of establishment. Signed at Athens Nov. 21, 1936. 51 Stat. 230; T. s, 
930. 


Siam 


Treaty of friendship, commeree, and navigation. Signed at Bangkok Nov 13, 
1937. 53 Stat. 1731; T. 8. 940. 


Liberia 

Treaty of friendship, commerce, and navigation. Signed at Monrovia Aug. & 
1938. 54 Stat. 1739; T. S. 956. 
China 


Treaty of friendship, commerce, and navigation. Signed at Nanking Nov. 4, 
1946. 63 Stat. (2) 1299; TIAS 1871. 


Italy 


Treaty of friendship, commerce, and navigation. Signed at Rome Feb. 2, 1948 
63 Stat. (2) 2255; TIAS 1965. 


Ireland 


Treaty of friendship, commerce, and navigation. Signed at Dublin Jan. 21, 
1950. 1 UST 785; TIAS 2155. 


Finland 


Protocol modifying the treaty of friendship, commerce, and consular rights of 
Feb. 13, 1934. Signed at Washington Dec. 4, 1952. TIAS 2861. 


Japan 


Treaty of friendship, commerce, and navigation. Signed at Tokyo April 2, 1953. 
TIAS 2863. 


Ethiopia 


Treaty of amity and economic relations. Signed at Addis Ababa Sept. 7, 1951 
TIAS 2864. 


Israel 


Treaty of friendship, commerce, and navigation. Signed at Washington Aug. 
23,1951. TIAS 2948. 


Greece 


Treaty of friendship, commerce, and navigation. Signed at Athens Aug. 3, 1951. 
TIAS 3057. 


Germany 

Agreement regarding the application of the treaty of friendship, commerce, and 
consular rights of 1923. Signed at Bonn June 3, 1958. TIAS 3062. 
Denmark 


Treaty of friendship, commerce, and navigation. Signed at Copenhagen Oct. 1, 
1951. Senate advice and consent July 21, 1953. S. Ex. I, 82d Cong., 2d sess. 
(not yet in force). 

Italy 


Agreement supplementing the treaty of friendship, commerce, and navigation 
of 1948. Signed at Washington Sept. 26, 1951. Senate advice and consent 
July 21,1953. S. Ex. H, 82d Cong., 2d sess. (not yet in force). 

Uruguay 

Treaty of friendship, commerce, and economic development. Signed at Monte- 
video Nov. 23, 1949. Senate advice and consent August 9, 1950. S. Ex. D, 8ist 
Cong., 2d sess. (not yet in force). 

United Kingdom 

Supplementary extradition convention. Signed at London May 15, 1922. 42 

Stat. 2224; T. S. 666. 
Costa Rica 
Extradition treaty. Signed at San José Nov. 10, 1922. 43 Stat. 1621; T. S. 668. 
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Venezuela 


Treaty and additional article provided for extradition. Signed at Caracas 
Jan. 19 and 21,1922. 43 Stat. 1698; T. S. 675. 


Latvia 
Treaty of extradition. Signed at Riga Oct. 16, 1923.. 43 Stat. 1738; T. S. 677. 


Siam 

Treaty of extradition. Signed at Bangkok Dec. 30, 1922. 43 Stat. 1749; 
T. S. 681. 
Bulgaria 

Extradition treaty. Signed at Sofia Mar. 19, 1924. 43 Stat. 1886; T. S. 687. 
Lithuania 

Treaty of extradition. Signed at Kaunas April 9, 1924. 43 Stat. 1835; 
r. S. 699. 
Estonia 

Ehxtradition treaty. Signed at Tallinn Nov. 8, 1923. 43 Stat. 1849; T. S. 703. 
Finland 

Treaty of extradition. Signed at Helsingfors Aug. 1, 1924. 44 Stat. 2002; 
r. 8. 710; 
Rumania 

Treaty of extradition. Signed at Bucharest July 23, 1924. 44 Stat. 2020; 
[. S. 7138. 
Canada 


Extradition on account of crimes or offenses against narcotic laws. Signed at 
Washington Jan. 8, 1925. 44 Stat. 2100; T.S. 719. 


Czechoslovakia 

Iixtradition treaty. Signed at Prague July 2, 1925. 44 Stat. 2367; T. S. 734. 
Cuba 

Additional extradition treaty. Signed at Habana Jan. 14,1926. 44 Stat. 2392; 


[. S. 737. 
Vexrico 
Supplementary extradition convention. Signed at Washington Dec. 23, 1925. 
44 Stat. 2409; T. S. 741. 
Honduras 
Supplementary extradition convention. Signed at Tegucigalpa Feb. 21, 1927. 
15 Stat. 2489; T. S. 761. 
France 
Supplementary extradition convention. Signed at Paris Jan. 15, 1929. 46 
Stat. 2276; T. S. 787. 
Poland 


Treaty of extradition with accompanying protocol. Signed at Warsaw Nov. 
22,1927. 46 Stat. 2282; T. S. 789. 


Austria 


Treaty of extradition and commutation of death penalty. Signed at Vienna 
Jan. 31,1930. 46 Stat. 2779; T. S. 822. 
Germany 
_ ‘Treaty of extradition. Signed at Berlin July 12, 1930. 47 Stat. 1862; T. 8. 
836. 
Great Britain 

Treaty of extradition. Signed at London Dec. 22, 1931. 47 Stat. 2122; T. S. 849. 
Greece 


Treaty of extradition. Signed at Athens May 6, 1931. 47 Stat. 2185; T. S. 855. 
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Finland 


Supplementary extradition treaty. Signed at Washington May 17, 1934. 49 
Stat. 2690; T. S. 871. 


Turkey ° 

Treaty of extradition. Signed at Lausanne Aug. 6, 1923. 49 Stat. 2692: 
T.S. 872. 
Multilateral 


Extradition convention between the United States of America and Other 
American Republics. Signed at Montevideo Dec. 26, 1933. 49 Stat. 3111; T. S. 882. 


Albania 

Treaty of extradition. Signed at Tirana Mar. 1, 1933. 49 Stat. 3313; T. S. 902, 
Luxembourg 

Supplementary extradition treaty. Signed at Luxembourg Apr. 24, 1935. 
49 Stat. 3355; T. S. 904. 
Iraq 

Treaty of extradition. Signed at Baghdad June 7, 1934. 49 Stat. 3380; T. S. 907. 
Liechtenstein 

Treaty of extradition. Signed at Bern May 20, 1936. 50 Stat. 1337; T. S. 915. 
Liberia 

Treaty of extradition. Signed at Monrovia Nov. 1, 1937. 54 Stat. 1733; 
T.S. 955. 
Monaco 

Treaty of extradition. Signed at Monaco Feb. 15, 1939. 54 Stat. 1790; T. S. 959. 
Guatemala 

Supplementary extradition convention. Signed at Guatemala City Feb. 20, 1940 
55 Stat. 1097; T. S. 963. 
Mezico 

Supplementary extradition convention. Signed at Mexico City Aug. 16, 1939 
55 Stat. 1133 ; T. S. 967. 
Switzerland 

Supplementary extradition treaty. Signed at Bern Jan. 31, 1940. 55 Stat. 1140; 
T. S. 969. 
Ecuador 

Supplementary extradition treaty. Signed at Quito Sept. 22, 19389. 55 Stat. 
1196; T. S. 972. 
Colombia 

Supplementary extradition convention. Signed at Bogota Sept. 9, 1940. 57 
Stat. 824; T. S. 986. 
Union of South Africa 

Treaty of extradition. Signed at Washington Dec. 18, 1947. 2 UST 884; 
TIAS 2243. 
Canada 


Supplementary extradition convention. Signed at Ottawa Oct. 26, 1951. 
TIAS 2454. 
CONSULAR TREATIES 
Cuba 


Consular convention. Signed at Habana Apr. 22, 1926. 44 Stat. 2471; T. 
S. 750. 
Multilateral 

Consular Agents—Convention Between the United States of America and 
Other American Republics. Signed at Habana Feb. 20, 1928. 47 Stat. 1976; 
T. S. 843. 
Liberia 

Consular convention. Signed at Monrovia Oct. 7, 1938. 54 Stat. 1751; T. S. 957. 
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Mewico 

Consular convention. Signed at Mexico City Aug. 12, 1942. 57 Stat. 800; 
T, S. 985. 
Philippines 

Treaty of general relations. Signed at Manila July 4, 1946. 61 Stat. (2) 1174; 
TIAS 1568. 
Philippines 

Consular convention. Signed at Manila Mar. 14, 1947. 62 Stat. (2) 1593; 
TIAS 1741. 
Costa Rica 

Consular convention. Signed at San José Jan. 12, 1948. 1 UST 247; TIAS 2045. 
United Kingdom 

Consular convention. Signed at Washington June 6, 1951. TIAS 2494. 
Ire land 

Consular convention and protocol. Signed at Dublin May 1, 1950, and Mar. 3, 
1952, respectively. TIAS 2984. 

NARCOTIC DRUGS 

Multilateral 

Convention for limiting the manufacture and regulating the distribution of 
narcotic drugs. Concluded at Geneva July 13, 1931. 48 Stat. 1543; T. S. 863. 

Protocol bringing under international control drugs outside the scope of the 
convention of 13 July 1931 for limiting the manufacture and regulating the 
distribution of narcotic drugs, as amended by the protocol signed at Lake Success 
on 11 December 1946. Dated at Paris Nov. 19, 1948. 2 UST 1629; TIAS 2308. 
Multilateral 

Protocol for limiting and regulating the cultivation of the poppy plant, the 
production of, international and wholesale trade in, and use of opium. Dated 
at New York June 23, 1953. Ratified by the United States Sept, 14, 1954. §S. Ex. 
©, 83d Cong., 2d sess. (not yet in force). 


MIGRATORY BIRDS 
Mevico 
Convention providing for the protection of migratory birds and game mam- 
mals. Signed at Mexico City Feb. 7,1936. 50 Stat. 1311; T. 8. 912. 


AUTOMOTIVE AND ROAD TRAFFIC 
Multilateral 
Inter-American Automotive Traffic Convention. Opened for signature at 
Washington Dee. 15, 1953. 61 Stat. (2) 1129; TIAS 1567. 
Multilateral 
Convention on road traffic. Dated at Geneva Sept. 19, 1949. TIAS 2487. 


NATO 
Multilateral 
Agreement between the parties to the North Atlantic Treaty regarding the 
status of their forces. Signed at London June 19, 1951. TIAS 2846. 
Protocol on the status of International Military Headquarters set up pursuant 
to the North Atlantie Treaty. Signed at Paris Aug. 28, 1952. TIAS 2978. 
Agreement on the status of the North Atlantic Treaty Organization, national 


representatives and international staff. Signed at Ottawa Sept. 20,1951. TIAS 
2992. 
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NEGOTIABLE INSTRUMENTS 


Federal Republic of Germany 


Agreement regarding certain matters arising from the validation of German 
dollar bonds. Signed at Bonn April 1, 1953. TIAS 2794. 
Notre.—The following abbreviations have been used : 
Stat.: United States Statutes at Large. y 
UST: United States Treaties and Other International Agreements. 
T. S.: Treaty Series. L 
TIAS: Treaties and Other International Acts Series. 
S. Ex. : Senate Executive Prints. 


DEPARTMENT OF SYATE, 
Washington, D. C., May 27, 1955, 
Hon. HArLey M. KILcorE, 
Chairman, Committee on the Judiciary, 
United States Senate. 

DEAR SENATOR KiLGorRE: The Department has received inquiries regarding the 
type of implementing legislation which was enacted by Canada to carry out the 
Migratory Birds Convention. It is believed that information on this subject may 
be of interest to the committee on the Judiciary in the consideration of Senate 
Joint Resolution 1. 

The Migratory Birds Convention of August 6, 1916, between the United States 
and Great Britain was implemented in Canada by the Migratory Birds Con- 
vention Act of August 20, 1917 (7-8 George V, ch. 18), enacted by the Dominion 

-arliament. The authority of the Canadian Parliament to enact implementing 
legislation for the convention appears to derive from section 132 of the British 
North America Act, 1867, which provides: 

“The Parliament and Government of Canada shall have all Powers necessary 
or proper for performing the Obligations of Canada or of any Province thereof, 
as Part of the British Empire, towards Foreign Countries arising under Treaties 
between the Empire and such Foreign Countries.” 

The Migratory Birds Convention was concluded prior to the time when Canada 
attained the independent conduct of its foreign relations. Since that time, 
judicial decisions in Canada have developed a constitutional pattern which does 
not permit the Dominion Parliament to implement certain limited types of 
treaties without concurrent legislative action on the part of the Canadian Prov- 
inces. Under this pattern treaties entered into by the Canadian Government 
are not considered “Empire” treaties within the meaning of section 152, but 
as subject in their implementation to sections 91 and 92 of the British North 
America Act, enumerating the respective powers of the Dominion and Provincial 
governments. This is illustrated in a decision of the Judicial Committee of the 
Privy Council in the case of Attorney-General of Canada vy. Attorney General for 
Ontario and others, [1937] A. C. 326, regarding Weekly Rest, Minimum Wages, 
and Hours of Labor Acts. 

There is attached, as of possible interest, a copy of the text of sections 91 and 
92 of the British North America Act, as amended. 

Judicial interpretation of the treaty-implementing power in Canada is dis- 
cussed by F. R. Scott, professor of law, McGill University, in an article entitled 
“Centralization and Decentralization in Canadian Federalism” in the Canadian 
Bar Review, 1951, page 1095. He states, on page 1114: 

“In the result whereas up to 1937 the Federal Parliament was able to legislate 
on all treaties and conventions binding on Canada and had in fact so legislated so 
as to override provincial authority in four instances, * * * after 1937 the treaty- 
enforcing power in Canada was decentralized and Ottawa was deprived of a 
power held effectively for 70 years.” 

A footnote listing the four instances states: 

“* * * the Migratory Birds Convention Act of 1917 overrode a contrary pro- 
= in the Game Protection Act of Manitoba, Reg v. Stuart, (1924) 3 W. W. R. 

9 

An examination of the Canadian statute implementing the Migratory Birds 
Convention reveals that in many respects it is substantially similar to the Migra- 
tory Bird Treaty Act of July 3, 1918 (40 Stat. 755) by which the United States 
implemented the convention. Both statutes prohibit certain acts with respect to 
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migratory birds except as provided by regulations, authorize search and seizure, 
and provide penalties for violations. Regulations are authorized to be made 
in Canada by the Governor in Council and in the United States by the Secretary of 
Agriculture. 

Certain variations may be of interest. The Canadian statute, unlike the United 
States statute, expressly sanctions, ratifies, and confirms the convention and sets 
forth the text thereof in an accompanying schedule. Section 7 of the United 
States statute provides that nothing in the act shall be construed to prevent the 
States and territories from making or enforcing laws or regulations not incon- 
sistent with the provisions of the convention or act, or from making or enforec- 
ing laws or regulations which shall give further protection to migratory birds 
if the open seasons provided by Federal regulations are not thereby extended. 
No such declaration with respect to the Provinces is contained in the Canadian 
act. 

Sincerely yours, 
THRUSTON B. Morton, 
Assistant Secretary. 


Excerpts from 
THE British NortH America Act, 1867 
as amended 
(“Constitutions of Nations”, Vol. I, by Amos J. Peaslee, 1950) 
“POWERS OF THE PARLIAMENT 


“91, It shall be lawful for the Queen, by and with the Advice and Consent of 
the Senate and House of Commons, to make Laws for the Peace, Order, and good 
Government of Canada, in relation to all Matters not coming within the Classes 
of Subjects by this Act assigned exclusively to the Legislatures of the Provinces, 
and for greater Certainty, but not so as to restrict the Generality of the fore- 
going Terms in this Section, it is hereby declared that (notwithstanding any- 
thing in this Act) the exclsive Legislative Authority of the Parliament of Canada 
extends to all Matters coming within the Classes of Subjects next hereinafter 
enumerated ; that is to say,— 

1. The Public Debt and Property. 
2. The Regulation of Trade and Commerce. 
2A. Unemployment Insurance.’ 
3. The raising of Money by any Mode or System of Taxation. 
. The borrowing of Money on the Public Credit. 
. Postal Service. 
. The Census and Statistics. 
. Militia, Military and Naval Service, and Defence. 
. The fixing of and providing for the Salaries and Allowances of Civil and 
other Officers of the Government of Canada. 
9. Beacons, Buoys, Lighthouses, and Sable Island. 
10. Navigation and Shipping. 
11. Quarantine and the Establishment and Maintenance of Marine 
Hospitals. 
12. Sea Coast and Inland Fisheries. 
13. Ferries between a Province and any British or Foreign Country or be- 
tween Two Provinces. 
14. Currency and Coinage. 
15. Banking, Incorporation of Banks and the Issue of Paper Money. 
16. Saving Banks. 
17. Weights and Measures. 
18. Bills of Exchange and Promissory Notes. 
19. Interest. 
20. Legal Tender. 
21. Bankruptcy and Insolvency. 
22. Patents of Invention and Discovery. 
23. Copyrights. 
24. Indians and Lands reserved for the Indians. 
25. Naturalization and Aliens. 
26. Marriage and Divorce. 


—— 


*Section 91 was amended by inserting item 2A in 1940. This Amendment was made 
by the British North America Act of 1940 (3 and 4 Geo. VI, ch. 36, section 1). 
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27. The Criminal Law, except the Constitution of Courts of Criminal Juris. 
diction, but including the Procedure in Criminal Matters. 

28. The Establishment, Maintenance, and Management of Penitentiaries, 

29. Such Classes of Subjects as are expressely excepted in the Enumera. 
tion of the Classes of Subjects by this Act assigned exclusively to the 
Legislatures of the Provinces. 

“And any Matter coming within any of the Classes of Subjects enumerated 
in this Section shall not be deemed to come within the Class of Matters of 
local or private Nature comprised in the Enumeration of the Classes of Subjects 
by this Act assigned exclusively to the Legislatures of the Provinces, 


EXCLUSIVE POWERS OF PROVINCIAL LEGISLATURES 


“92. In each Province the Legislature may exclusively make Laws in relation 
to Matters coming within the Classes of Subjects next hereinafter enumerated: 
that is to say, 

1. The Amendment from Time to Time, notwithstanding anything in this 
Act, of the Constitution of the Province, except as regards the Office of 
Lieutenant-Governor. 

2. Direct Taxation within the Province in order to the Raising of a 
Revenue for Provincial Purposes. 

3. The borrowing of Money on the sole Credit of the Province. 

4. The Establishment and Tenure of Provincial Offices and the Appointment 
and Payment of Provincial Officers. 

5. The Management and Sale of the Public Lands belonging to the Proy- 
ince and of the Timber and Wood thereon. 

6. The Establishment, Maintenance, and Management of Public and 
Reformatory Prisons in and for the Province. 

7. The Establishment, Maintenance, and Management of Hospitals, Asy- 
lums, Charities, and Eleemosynary Institutions in and for the Province, other 
that Marine Hospitals. 

8. Municipal Institutions in the Province. 

9. Shop, Saloon, Tavern, Auctioneer, and other Licenses in order to the 
raising of a Revenue for Provincial, Local, or Municipal Purposes. 

10. Local Works and Undertakings other than such as are of the following 
Classes: 

(a) Lines of Steam or other Ships, Railways, Canals, Telegraphs, and 
other Works and Undertakings connecting the Province with any other 
or others of the Provinces, or extending beyond the Limits of the 
Province: 

(b) Lines of Steam Ships between the Province and any British or 
Foreign Country: 

(c) Such Works as, although wholly situate within the Province, 
are before or after their Execution declared by the Parliament of Canada 
to be for the general Advantage of Canada or for the Advantage of Two 
or more of the Provinces. 

11. The Incorporation of Companies with Provincial Objects. 

12. The Solemnization of Marriage in the Province. 

13. Property and Civil Rights in the Province. 

14. The Administration of Justice in the Province, including the Con- 
stitution, Maintenance, and Organization of Provincial Courts, both of Civil 
and of Criminal Jurisdiction, and including Procedure in Civil Matters in 
those Courts. 

15. The Imposition of Punishment by Fine, Penalty, or Imprisonment for 
enforcing any Law of the Province made in relation to any Matter coming 
within any of the Classes of Subjects enumerated in this Section. 


16. Generally all Matters of a merely local or private Nature in the 
Province.” 


DEPARTMENT OF STATE, 
Washington, D. C., June 29, 1955. 
Hon. Estes KEFAUVER, 

Chairman, Subcommittee on Constitutional Amendments, 

Comnvittee on the Judiciary, United States Senate. 
DEAR SENATER KEFAUVER: As requested in your letter of April 29, 1955, there 
are transmitted copies of statements and lists furnished by the United Nations 
Secretariat and by the various specialized agencies of the United Nations in 


resp 
nati 
the 


ven 
Agr 
in . 
rec 
incl 
sup 
in | 





TREATIES AND EXECUTIVE AGREEMENTS 995 


response to the Department’s request for information on treaties or other inter- 
national agreements which have been drafted or are being drafted in organs of 
the United Nations, in specialized agencies, and in conferences sponsored by 
the United Nations. 

It may be noted that the lists furnished by the United Nations and by the 
United Nations Educational, Scientific, and Cultural Organization include refer- 
ences to treaties and other agreements formulated at special conferences con- 
vened under the auspices of those organizations. Information on the Food and 
Agriculture Organization agreements was furnished by the American Embassy 
in Rome and has been supplemented by information from the Department’s 
records. The list fornished by the International Civil Aviation Organization 
includes reference to a number of instruments, such as final acts and joint 
support arrangements, which are not considered to be treaties or agreements 
in the formal sense. Of the agreements listed by the World Health Organiza- 
tion, only WHO Regulations Nos. 1 and 2 are considered to be international 
agreements of the type which the committee had in mind. 

Sincerely yours, 
THRUSTON B. Morton, 
Assistant Secretary 
(For the Secretary of State). 


UNITED NATIONS, 
New York, N. Y., May 19, 1955. 
Mr. ALBERT F.. BENDER, Jr., 
Adviser, Political and Legal Affairs, 
United States Mission to the United Nations, 
2 Park Avenue, New York 16, N. Y. 

DEAR Mr. BENDER: In answer to your letter, UN-2435/601, dated May 5, 1vob, 
concerning a request from the United States Senate Standing Subcommittee on 
Constitutional Amendments, transmitted to you by the Department of State, for 
information as to treaties and other international agreements drafted by United 
Nations organs or by conferences held under United Nations auspices, I annex 
lists compiling this information. 

For your convenience the material, which is drawn from ST/LEG/3, status 
of multilateral conventions of which the Secretary-General acts as depositary, 
is broken down as follows: 

(a) Conventions, international agreements, or protocols adopted by organs of 
the United Nations. 

It will be noted that although drafts may be considered by other organs, the 
only organ to adopt such instruments and open them for action by states is the 
General Assembly. 

(b) Protocois adopted in order to make certain amendments, usually of a 
normal character, in existing conventions of the League of Nations. (The proto- 
col listed as item 1 was adopted by the conference which adopted the World 
Health Organization constitution, the others by the General Assembly.) 

(c) Conventions adopted by conferences convened by the United Nations. 

It will be noted that certain of the instruments adopted by conferences may 
likewise be designed to effect more or less limited amendments, though in this 
case normally of a substantive character. 

I also attach for your information a list of conventions which have at some 
time been in the drafting stage in various United Nations organs. Not all rep- 
resent the full text of a draft convention, nor is formal adoption necessarily to 
be expected for those which have reached that degree of completion. The Secre- 
tary General of course has no formal depositary functions in respect of any of 
these as yet, but I believe the list to be complete with regard to United Nations 
headquarters. Some agreements are in preparation in the several regional com- 
missions such as: Economie Commission for Europe, Economic Commission for 
Latin America, or Economic Commission for Asia and the Far East, but these 
would have a regional application presumably removing them from, the scope of 
the present inquiry. 

The particular character of the consideration of drafts by the International 
Law Commission will also be borne in mind. Under its statute the final drafts 
of the Commission must be submitted with its recommendations through the Sec- 
retary General to the General Assembly. Draft articles embodying principles 
not put into convention form, or draft material contained in current studies by 
the Commission’s rapporteurs in given fields, are not listed. 
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In addition to the conventions adopted by conferences, as listed, are instru. 
ments in the field of international trade. The General Agreement on Tariffs and 
Trade and the Protocol of Provisional Application thereof resulted from negoti- 
ations between the contracting parties during the course of the United Nations 
Conference on Trade:and Employment. All subsequent protocols and agreements 
under this heading were adopted at sessions convened by the contracting parties 
themselves. 

The Havana Charter for an International Trade Organization was also adopted 
at a session of the United Nations Conference on Trade and Employment but has 
not been followed by ratification. 

I regret that it is not possible to furnish similar information as to conventions 
or agreements drafted by specialized agencies, although it may be noted that the 
Secretary General is depositary of two UNESCO agreements which do not by 
definition appear on any of the lists annexed. These are: The Agreement for 
Facilitating the International Circulation of Visual and Auditory Materials of 
an Educational, Scientific and Cultural Character, with Protocol of Signature: 
and the Agreement on the Importation of Educational, Scientific and Cultural 
Materials. 

Sincerely yours, 
CONSTANTIN A, STAVROPOULOs, 
Legal Counsel 


CONVENTIONS ADOPTED BY UNITED NATIONS ORGANS 


1. Convention on the Privileges and Immunities of the United Nations, Febru- 
ary 13, 1946. 

2. Convention on the Privileges and Immunities of the Specialized Agencies, 
November 21, 1947. 

3. Protocol of November 19, 1948, bringing under international control drugs 
outside the scope of the convention of July 13, 1931, for limiting the manufacture 
and regulating the distribution of narcotic drugs, and amended by the protocol 
signed at Lake Success, N. Y., on December 11, 1946. 

4. Convention on the Prevention and Punishment of the Crime of Genocide, 
December 9, 1948. 

5. Convention for the Suppression of the Traffic in Persons and the Exploita- 
tion of the Prostitution of Others, March 21, 1950. 

6. Convention on the Political Rights of Women, March 31, 1953. 

7. Convention on the International Right of Correction, March 31, 1953. 

(All Adopted by the General Assembly.) 


UNITED NATIONS PROTOCOLS EFFECTING MINnork AMENDMENTS IN EXISTING 
LEAGUE OF NATIONS CONVENTIONS 


1. Protocol concerning the Office international d’hygiéne publique, July 22, 
1946. 

2. Protocol of December 11, 1946, amending the agreements, conventions, and 
protocols on narcotics drugs, concluded at The Hague on January 23, 1912, at 
Geneva on February 11, 1925, February 19, 1925, and July 13, 1931, at Bangkok 
on November 27, 1931, and at Geneva on June 26, 1936. 

3. Protocol of November 12, 1947, to amend the Convention for the Suppression 
of the Traffic in Women and Children, concluded at Geneva on September 30, 
1921, and the Convention for the Suppression of the Traffic in Women of Full 
Age, concluded at Geneva on October 11, 1933. 

4. Protocol of November 12, 1947, to amend the Convention for the Suppression 
of the Circulation of, and Traffic in, Obscene Publications, concluded at Geneva 
on September 12, 1923. 

5. Protocol of December 9, 1948, amending the international convention re- 
lating to economic statistics, signed at Geneva on December 14, 1928. 

6. Revised general act for the pacific settlement of international disputes, 
April 28, 1949. 

7. Protocol of May 4, 1949, amending the International Agreement for the 
Suppression of the White Slave Traffic, signed at Paris on May 18, 1904, and the 
International Convention for the Suppression of the White Slave Traffic, signed 
at Paris on May 4, 1910. 
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8. Protocol of May 4, 1949, amending the Agreement for the Suppression of the 
Circulation of Obscene Publications, signed at Paris on May 4, 1910. 

9. Protocol of December 7, 1953, amending the Slavery Convention signed at 
Geneva on September 25, 1926. 


CONVENTIONS, AGREEMENTS, OR PRoTOCOLS ADOPTED BY UNITED NATIONS 
CONFERENCES 


1. Constitution of the World Health Organization, July 22, 1946. 

2. Convention on the Intergovernmental Maritime Consultative Organization, 
March 6, 1948. 

3. Agreement providing for the provisional application of the Draft Inter- 
national Customs Conventions on Touring, on Commercial Road Vehicles, and 
on the International Transport of Goods by Road, June 16, 1949. 

4, Buropean agreement supplementing the 1949 Convention on Road Traffic 
and the 1949 Protocol on Road Signs and Signals, September 16, 1949. 

European agreement on the application of article 3 of annex 7 of the 1949 
Convention on Road Traffic concerning the dimensions and weights of vehicles 
permitted to travel on certain roads of the contracting parties, September 16, 
1949. 

Huropean agreement on the application of article 23 of the 1949 Convention 
on Road Traffic concerning the dimensions and weights of vehicles permitted to 
travel on certain roads of the contracting parties, September 16, 1949. 

5. Convention on Road Traffic with protocol concerning countries or territories 
at present occupied and Protocol on Road Signs and Signals, September 19, 1949. 

6. Convention on the Declaration of Death of Missing Persons, April 6, 1950. 

7. Convention relating to the status of refugees, July 28, 1951. 

8. International Convention To Facilitate the Crossing of Frontiers for Pas- 
sengers and Baggage by Rail, January 10, 1952. 

International Convention To Facilitate the Crossing of Frontiers for Goods 
Carried by Rail, January 10, 1952. 

9. Additional protocol amending certain provisions of the agreement provid- 
ing for the provisional application of the Draft International Customs Conven- 
tions on Touring, on Commercial Road Vehicles, and on the International Trans- 
port of Goods by Road, November 28, 1952. 

10. Protocol for Limiting and Regulating the Cultivation of the Poppy Plant, 
the Production of, International and Wholesale Trade in, and use of’Opium, 
June 23, 1953. 

11. General Agreement on Economic Regulations for International Road Trans- 
port and Set of Rules, March 17, 1954. 

12. Convention concerning customs facilities for touring, June 4, 1954. 

Additional Protocol to the convention concerning customs facilities for tour- 
ing, relating to the importation of tourist publicity documents and material, 
June 4, 1954. 


Customs Convention on the Temporary Importation of Private Road Vehicles, 
June 4, 1954. 

13. Protocol relating to the adoption of annex C.1 to the set of rules annexed 
to the General Agreement on Economic Regulations for International Road 
Transport, July 1, 1954. 


14. Convention relating to the status of stateless persons, September 28, 1954. 


CONVENTIONS, PROTOCOLS, AND AGREEMENTS WHIcH HAVE BEEN UNDER PREPARA- 
TION OR DRAFTED BUT Not ADOPTED 


1. Draft Covenant on Civil and Political Rights. 

«. Draft Covenant on Economic, Social, and Cultural Rights. 

3. Draft Convention on the Gathering and International Transmission of News. 
. Draft Convention on Freedom of Information. 
. Draft Single Convention on Narcotic Drugs. 

i Draft Convention on Nationality of Married Women. 
. Draft Protocol on a Uniform System of Road Signs and Signals. 

; Draft Convention on the Recovery Abroad of Claims for Maintenance. 


9. Draft International Agreement for the Prevention and Control of Restrictive 
Business Practices in International Trade. 
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10. Draft Supplementary Convention on Slavery. ‘ 2. . 
11. Draft Convention on the Recognition and Enforcement of Foreign Arbitral terial 


Awards. 
DRAFT CONVENTIONS PREPARED BY THE INTERNATIONAL LAW COMMISSION 


. Draft Convention on Arbitral Procedure. 
. Draft Convention on the Elimination of Future Statelessness, 
. Draft Convention on the Reduction of Future Statelessness. 


[Foreign Service Dispatch] 
UNESCO Series 91 
JUNE 18, 1955. 
From: American Embassy, Paris. 9 
To: The Department of State, Washington. Plan! 
Subject: Request from Senator Estes Kefauver for information on UNESCO ation 
treaties. 
The director general of UNESCO has just furnished the attached list of agree- 
ments (1) adopted by the General Conference of UNESCO and (2) by special 
conferences convened under the auspices of UNESCO. 
In supplying this information, the director general made the following com- 
ments : 3. 
“In preparing this list, a distinction has been made between agreements adopted cil 0 
by the General Conference of UNESCO in the exercise of its powers under article tory 
IV, paragraph 4 of the constitution, and of which, so far, there have been only anne 
two, and those drawn up by special conferences convened or sponsored for that 
purpose by UNESCO. 
“Under the terms of all these agreements, the organization is entrusted with 
certain specific functions, UNESCO also acts as depository for the agreements 
listed, with the exception of the two agreements adopted by the General Con- 
ference, the originals of which have been deposited with the United Nations. 
“Relevant information regarding each agreement has been included, and, in 
particular, indication has been given of any official action taken by your Govern- 
ment in respect of each agreement, such as signature, deposit of an instrument of 
ratification, ete. 
“There is at present no proposal before the General Conference, or before any 
special conference convened by UNESCO, for the adoption of any international 
convention or agreement. It may be mentioned, nevertheless, that the General 
Conference, at its next session to be held in New Delhi in 1956, will be ealled upon 
to examine, with a view to their adoption, in accordance with article IV, para- 
graph 4 of the constitution, two draft recommendations to member states, one 
dealing with the international principles governing archeological excavations, 
and the other with international competitions in architecture. Recommendations 
to member states, although they are formally adapted by the General Conference 
and submitted to governments, do not constitute ‘treaties and conventions’ with- 
in the meaning of your letter, They have therefore not been listed as agreements 
in preparation for submission to governments,” 
EpwarpD G. TRUEBLOOD, 
Counselor for UNESCO Affairs. 


CONVENTIONS AND AGREEMENTS CONCLUDED UNDER THE AUSPICES OF UNESCO 


I. Agreements adopted by the General Conference of UNESCO 


1, Agreement for Facilitating the International Circulation of Visual and 
Auditory Materials of an Educational, Scientific, and Cultural Character, with 
protocol of signature. 

ann by the General Conference of UNESCO at its 3d session (Beirut, 
Open for signature from July 15 to December 81, 1949. 
Came into force on August 12, 1954. 
Signed subject to acceptance on behalf of the United States of America 
on September 13, 1949. 
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2. Agreement on the Importation of Educational, Scientific, and Cultural Ma- 
terials, with annexes A, B, C, D, and E and protocol annexed. 
Adopted by the General Conference of UNESCO at its 5th session 
(Florence, 1950). 
Open for signature on November 22, 1950. 
Came into force on May 21, 1952. 


II, Agreements adopted by special conferences convened under the auspices of 
UNESCO 

1, Convention for the Establishment of the International Computation Center, 
with annex. 

Adopted by the Conference for the Establishment of an International 
Computation Center (Paris, November 26-30, 1951). 

Opened for signature on December 6, 1951. 

Not yet in force. 

2. Agreement Constituting a Council of Representatives of European States for 
Planning an International Laboratory and Organizing Other Forms of Cooper- 
ation in Nuclear Research, with annex. 

Adopted by the Conference for the Organization of Studies Concerning 
the Establishment of the European Nuclear Research Laboratory (Geneva, 
February 12-14, 1952). 

Open for signature on February 15, 1952. 

Came into force on May 2, 1952. 

38. Supplementary Agreement Prolonging the Agreement Constituting a Coun- 
cil of Representatives of European States for Planning an International Labora- 
tory and Organizing Other Forms of Cooperation in Nuclear Research, with 
annex. 

Done in Paris on June 30, 1953. 

Open for signature on June 30, 1953. 

Came into force on June 30, 1953. 

4, Convention for the Establishment of a European Organization for Nuclear 
Research, with Financial Protocol and Annex to the Financial Protocol. 

Adopted by the Conference for the Constitution of a European Organiza- 
tion for Nuclear Research, Paris, July 1, 1953. 

Opened for signature from July 1 to December 31, 1953. 

Came into force on September 29, 1954. 

5. Universal Copyright Convention, with appendix declaration relating to 
article XVII, resolution concerning article XI, protocol I annexed concerning 
the application of that convention to the works of stateless persons and refugees, 
protocol 2 annexed concerning the application of the convention to the works of 
certain international organizations, and protocol 3 annexed concerning the effec- 
tive date of instruments of ratification or acceptance of, or accession to that 
convention. 

Adopted by Intergovernmental Copyright Conference, Geneva, 1952. 

Opened for signature from September 6, 1952 to January 5, 1953. 

Not yet in force. 

Convention and the three protocols signed on behalf of the United States 
of America on September 6, 1952. 

Instrument of ratification of the convention and of the three protocols 
deposited on behalf of the United States of America, on December 6, 1954, 
Convention applicable to Alaska, Hawaii, Panama Canal Zone, Puerto Rico, 
and Virgin Islands. 

6. Convention for the protection of cultural property in the event of armed 
conflict, with regulations for the execution of the convention, and protocol for 
the protection of cultural property in the event of armed conflict. 

Adopted by the Intergovernmental Conference on the Protection of Cul- 
tural Property in the Event of Armed Conflict, The Hague, 1954. 

Opened for signature from May 14 to December 31, 1954. 

Convention signed on behalf of the United States of America on May 
14, 1954. 

Not yet in force. 
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{Incoming telegram] 
DEPARTMENT OF STATE 


Unclassified 
From: Rome. 
To: Secretary of State. 
No.: 4652, June 16. 
The following list is list FAI international agreements in force: 
International Rice Commission. 
Indo-Pacific Fisheries Council. 
Mediterranean Fisheries Council. 
Latin American Fisheries Council (only U. K. and Netherlands adhered 
thus far). 
Awaiting present Council approval: Plant protection for Southeastern Asia 
and Pacific region. 
DupEsBRow, 
NoTe.—The Department’s records indicate that there were also formulated 
in the Food and Agriculture Organization the following agreements : 
International Plant Protection Convention. 
Signed December 6, 1951. 
Not yet submitted to the Senate for approval. 
Not in force for the United States. 
Constitution of the European Commission for the Control of Foot and Mouth 
Disease. 
Approved by FAO Conference December 11, 1953. 
Entered into force June 12, 1954, for States which had deposited 
acceptances. 
The United States is not a party. 


INTERNATIONAL CIVIL AVIATION ORGANIZATION, June 20, 1955. 
THE REPRESENTATIVE OF THE UNITED STATES OF AMERICA 


ON THE CouNCIL or JCAO, 
International Aviation Building, Montreal, Canada. 


Str: With reference to your letter of May 24, 1955, I have the honour to 
forward herewith, as requested, the list of all treaties and conventions prepared 
by this Organization, and in preparation for submission to governments. 

You will note that, for purposes of this list, protocols, agreements and final 
acts have been considered as being conventions. For the sake of completeness the 
joint support agreements between the Council and certain States have been in- 
cluded in the list since, even though such agreements, being bilateral, are not 
submitted to States at large after signature, they are concerned with joint support 
arrangements to which many States contribute. 

I have the honour to be, Sir, 

Your obedient servant, 


C. Lsunasera, Secretary General. 


LIST OF INTERNATIONAL INSTRUMENTS PREPARED OR UNDER PREPARATION IN ICAO 


I. Conventions prepared by the organization for submission to governments 


Convention on the International Recognition of Rights in Aircraft, opened 
for signature at Geneva, on June 19, 1948. 

Convention on Damage Caused by Foreign Aircraft to Third Parties on the 
Surface, opened for signature at Rome, on October 7, 1952. 

Protocol relating to an amendment to the Convention on International Civil 
Aviation, providing for the addition of an article 93 bis, adopted by the first 
session of the ICAO Assembly at Montreal, on May 27, 1947. 

Protocol relating to an amendment to the Convention on International Civil 
Aviation, providing for an amendment to article 45, adopted by the Eighth 
session of the ICAO Assembly, at Montreal, on June 14, 1954. 

Protocol relating to certain amendments to the Convention on International 
Civil Aviation, providing for amendments to articles 48 (a), 49 (e), and 61, 
adopted by the Eighth session of the Assembly at Montreal, on June 14, 1954. 

Final act of the PICAO Conference of North Atlantic States on Ocean Weather 
Observation Stations in the North Atlantic, done in London, on September 25, 
1946. 
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International Agreement on North Atlantic Ocean Weather Stations, done in 
London, on September 25, 1946. 


Final act of the Second Conference on ICAO North Atlantic Ocean Stations. 
done in London, on May 12, 1949. 

Agreement on North Atlantic Ocean Weather Stations, done in London, on 
May 12, 1949. 

Protocol extending the period of the Agreement on North Atlantic Ocean 
Weather Stations, signed in London on May 12, 1949; done in Montreal, on May 
28, 1952. 

Final act of the Fourth ICAO Conference on North Atlantic Ocean Stations, 
done in Paris, on February 25, 1954. 

Agreement on North Atlantic Ocean Stations, done in Paris, on February 25, 
1954. 

Provisional Arrangement for Loran Services in Vik, Iceland, done in Montreal, 
on April 30, 1947. 

Final act of the Conference on Air Navigation Services in Iceland, done in 
Geneva, on June 26, 1948. 

(Note.—Consequent upon the adoption of this final act, the three following 
agreements were entered into : 

(1) Agreement between the Government of Iceland and the Council of 
the International Civil Aviation Organization on Air Navigation Services 
in Iceland, done in Montreal, on September 16, 1948; 

(2) Protocol amending the agreement concluded on September 16, 1948, 
between the Government of Iceland and the Council of the International 
Civil Aviation on Air Navigation Services in Iceland, done in Brighton, on 
July 13, 1958—Vik Loran. 

(3) Protocol amending the agreement concluded on September 16, 1948, 
between the Government of Iceland and the Council of the International 
Civil Aviation on Air Navigation Services in Iceland, done in Brighton, on 
July 13, 1953—Rjupnahaed Transmitter Building Loan. 

Final act of the ICAO Conference on Air Navigation Services: Greenland and 
Faroe Islands, done in London, on May 12, 1949; 

Note.—Consequent upon the adoption of this Final Act, the following agree- 
ment was entered into: Agreement between the Council of the International 
Civil Aviation Organization and the Government of Denmark on certain air navi- 


gation services in Greenland and the Faroes, done in Montreal, on September 
9, 1949. 


II. Draft Convention now in preparation for submission to Governments 

Draft protocol to amend the Convention for the Unification of Certain Rules 
Relating to International Carriage by Air, signed at Warsaw, on October 12, 
1949. 

Nore.—To be considered by a diplomatic conference convened to meet at The 
Hague on September 6, 1955. 


INTERNATIONAL LABOUR OFFICE, 


Geneva, May 31, 1955. 
Mr. FRANKLIN C, GOWEN, 


United States Representative for International 
Organizations at Geneva, United States Resident Delegation, 
1, rue du Temple, Geneva. 


Deak Mr. GowEN: I have your letter of May 24, 1955, in which you request a 
list in triplicate of the treaties, Conventions or other international agreements 
prepared by the International Labour Organisation or which are now in prepa- 
ration for submission to Governments. 

I am enclosing herewith three copies in mimeographed form of a list of the 
Conventions adopted by the International Labour Conference. On these lists, 
Conventions Nos. 28, 33, 34, 41, 66, and 75 are marked with an asterisk to indi- 
cate that they are no longer open to ratification as a result of the entry into force 
of a revising Convention. 

The only other international agreements prepared by the International Labour 
Organisation are a Convention concerning Social Security of Rhine Boatmen and 
4’ Convention concerning Conditions of Work of Rhie Boatmen, to which only 
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the Federal Republic of Germany, Belgium, France, the Netherlands, and Switzer- 
land are parties. 

There are at the present time no Conventions or other international agree- 
ments in preparation by the International Labour Organisation for submission 
to Governments. 

We have not included in the lists the Recommendations adopted by the In- 
ternational Labour Conference. These are not international agreements; they 
are not open to ratification and do not themselves create binding obligations on 
States. 

Sincerely, 


Davip A. Morse, Director General. 


OFFICIAL TITLES OF THE CONVENTIONS ADOPTED BY THE INTERNATIONAL LABOUR 
CONFERENCE 


N 
. Hours of Work (Industry) Convention, 1919 
Unemployment Convention, 1919 
. Maternity Protection Convention, 1919 
. Night Work (Women) Covention, 1919 
Minimum Age (Industry) Convention, 1919 
Night Work of Young Persons (Industry) Convention, 1919 
. Minimum Age (Sea) Convention, 1920 
. Unemployment Indemnity (Shipwreck) Convention, 1920 
. Placing of Seamen Convention, 1920 
. Minimum Age (Agriculture) Convention, 1921 
. Right of Association (Agriculture) Convention, 1921 
. Workmen’s Compensation (Agriculture) Convention, 1921 
. White Uead (Painting) Convention, 1921 
. Weekly Rest (Industry) Convention, 1921 
. Minimum Age (Trimmers and Stokers) Convention, 1921 
. Medical Examination of Young Persons (Sea) Convention, 1921 
. Workmen’s Compensation (Accidents) Convention, 1925 
. Workmen’s Compensation (Occupational Diseases) Convention, 1925 
. Equality of Treatment (Accident Compensation) Convention, 1925 
. Night Work (Bakeries) Convention, 1925 
. Inspection of Emigrants Convention, 1926 
. Seaman’s Articles of Agreement Convention, 1926 
. Repartriation of Seamen Convention, 1926 
. Sickness Insurance (Industry) Convention, 1927 
25. Sickness Insurance (Agriculture) Convention, 1927 
. Minimum Wage-Fixing Machinery Convention, 1928 
. Marking of Weight (Packages Transported by Vessels) Convention, 1929 
. Protection against Accidents (Dockers) Convention, 1929 
. Forced Labour Convention, 1930 
. Hours of Work (Commerce and Offices) Convention, 1930 
-. Hours of Work (Coal Mines) Convention, 1931 
. Protection against Accidents (Dockers) Convention (Revised), 1932 
. Minimum Age (Nonindustrial Employment) Convention, 1932 
. Fee-Charging Employment Agencies Convention, 1933 
. Old-Age Insurance (Industry, etc.) Convention, 1933 
. Old-Age Insurance (Agriculture) Convention, 1933 
. Invalidity Insurance (Industry, etc.) Convention, 1933 
. Invalidity Insurance (Agriculture) Convention, 1933 
. Survivors’ Insurance (Industry, etc.) Convention, 1933 
. Survivors’ Insurance (Agriculture) Convention, 1933 
. Night Work (Women) Convention (Revised), 1934 


; a oe Compensation (Occupational Diseases) Convention (Revised), 


. Sheet-Glass Works Convention, 1934 
. Unemployment Provision Convention, 1934 
5. Underground Work (Women) Convention, 1935 
. Hours of Work (Coal Mines) Convention (Revised), 1935 
. Forty-Hour Week Convention, 1935 
. Maintenance of Migrants’ Pension Rights Convention, 1935 
9. Reduction of Hours of Work (Glass-Bottle Works) Convention, 1935 
. Recruiting of Indigenous Workers Convention, 1936 
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51. Reduction of Hours of Work (Public Works) Convention, 1936 
52. Holidays with Pay Convention, 1936 


53. Officers’ Competency Certificates Convention, 1936 


34. Holidays with Pay (Sea) Convention, 1936 
5. Shipowners’ Liability (Sick and Injured Seamen) Convention, 1936 
56. Sickness Insurance (Sea) Convention, 1936 
. Hours of Work and Manning (Sea) Convention, 1936 
58. Minimum Age (Sea) Convention (Revised), 1936 
59. Minimum Age (Industry) Convention (Revised), 1937 
. Minimum Age (Nonindustrial Employment) Convention (Revised), 1937 
. Reduction of Hours of Work (Textiles) Convention, 1937 
. Safety Provisions (Building) Convention, 1937 


. Convention concerning Statistics of Wages and Hours of Work, 1938 


4. Contracts of Employment (Indigenous Workers) Convention, 1939 
5. Penal Sanctions (Indigenous Workers) Convention, 1939 


. Migration for Employment Convention, 1939 


. Hours of Work and Rest Periods (Road Transport) Convention, 1939 
i8. Food and Catering (Ship’s Crews) Convention, 1946 

. Certification of Ships’ Cooks Convention, 1946 

. Social Security (Seafarers) Convention, 1946 


. Seafarers’ Pensions Convention, 1946 


2. Paid Vacations (Seafarers) Convention, 1946 
3. Medical Examination (Seafarers) Convention, 1946 


. Certification of Able Seamen Convention, 1946 


5. Accommodation of Crews Convention, 1946 

. Wages, Hours of Work and Manning (Sea) Convention, 1946 

. Medical Examination of Young Persons (Industry) Convention, 1946 

. Medical Examination of Young Persons (Nonindustrial Occupations) Con- 


vention, 1946 


. Night Work of Young Persons (Nonindustrial Occupations) Convention, 


1946 


. Final Articles Revision Convention, 1946 


. Labour Inspection Convention, 1947 


32. Social Policy (Nonmetropolitan Territories) Convention, 1947 
3. Labour Standards (Nonmetropolitan Territories) Convention, 1947 
. Right of Association (Nonmetropolitan Territories) Convention, 1947 


88. 
89. 
%), 
91, 
92. 
98. 
94. 
ae 
96. 
97. 
98, 
99. 
100. 
101, 
102. 
108, 


85. Labour Inspectorates (Nonmetropolitan Territories) Convention, 1947 
86. 


Si. 


Contracts of Employment (Indigenous Workers) Convention, 1947. 

Freedom of Association and Protection of the Right to Organise Conven- 
tion, 1948 

Employment Service Convention, 1948 

Night Work (Women) Convention (Revised), 1948 

Night Work of Young Persons (Industry) Convention (Revised), 1948 

Paid Vacations (Seafarers) Convention (Revised), 1949 

Accommodation of Crews Convention (Revised), 1949 

Wages, Hours of Work, and Manning (Sea) Convention (Revised),. 1949 

Labour Clauses (Public Contracts) Convention, 1949 

Protection of Wages Convention, 1949 

Fee-Charging Employment Agencies Convention (Revised), 1949 

Migration for Employment Convention (Revised), 1949 

Right to Organise and Collective Bargaining Convention, 1949 

Minimum Wage-Fixing Machinery (Agriculture) Convention, 1951 

Equal Remuneration Convention, 1951 

Holidays with Pay (Agriculture) Convention, 1952 

Social Security (Minimum Standards) Convention, 1952 

Maternity Protection Convention (Revised), 1952 


INTERNATIONAL BANK FOR RECONSTRUCTION AND DEVELOPMENT, 
Washington 25, D. C., May 23, 1955. 


Mr. STANLEY D. METZGER, 


Assistant Legal Adviser for Economic Affairs, 
Department of State, Washington, D. C. 


Dear Mr. Merzcer: Receipt is acknowledged of your letter of May 13, 1955, 
enclosing a letter addressed to the Department of State, by Senator Estes Ke- 
fauver, requesting information in regard to any international agreements which 
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have been drafted or are now being drafted by the International Bank for 
Reconstruction and Development. 

The only international agreement drafted or being drafted by the Internationa] 
Bank for Reconstruction and Development which falls within the terms of 
Senator Kefauver’s request is the articles of agreement of the Internationa] 
Finance Corporation approved by the executive directors of the bank in Apri! 
1955 for submission to member governments of the bank. On May 2, 1955, the 
President of the United States sent a message to the Congress urging enactment 
of legislation permitting the United States to join with the other free nations 
in organizing the International Finance Corporation. Enactment of the legis- 
lation is now pending before committees of the Congress. 

The International Bank for Reconstruction and Development has drafted 
other international agreements. All of these are bilateral agreements between 
the bank and a government (other than the United States), or an international 
institution. They fall into two categories, as follows: first, the loan or guaranty 
agreements which the bank enters into with borrowing countries when a loan 
is made; second, the agreement entered into between the United Nations and 
the bank in 1947, the agreement entered into in 1951 between the bank and 
Switzerland, defining the bank’s status in Switzerland, a nonmember country, 
and a number of minor, temporary, or administrative agreements with particular 
countries or organizations. None of these agreements purports to be binding on 
the United States or contemplates that the United States will be a party and 
I therefore presume that they are not the kind of agreemens which the Standing 
Subcommittee on Constitutional Amendments has in mind. 

Sincerely yours, 
JoHN S. Hooker, 
Alternate United States Executive Director. 


INTERNATIONAL MONETARY FUND, 
Washington 25, D. C., May 20, 1955. 
Mr. STANLEY D. METZGER, 
Assistant Legal Adviser for Economic Affairs, 
Department of State, Washington, D. C. 


Dear Mr. Merzoer: I refer to your letter of May 13, 1955 (L/E) to which was 
attached a copy of a letter from Senator Kefauver to the Department of State 
inquiring concerning “any international agreements which have been drafted 
or are now being drafted by the United Nations, its agencies, commissions, or 
affiliates and the current status of each.” 

The International Monetary Fund, since commencement of its operations in 
1946, has not drafted any international agreements purporting to be binding 
on the United States or contemplating that the United States will be a party, 
and such agreements as exist do not fall within the terms of Senator Kefauver's 
request. 

The fund is not at present drafting any international agreements. The only 
international agreements which the fund has drafted in the past consist of 
the following: 

(a) The agreement entered into between the United Nations and the fund 
defining the relationship between the United Nations and the fund ; 

(b) A draft agreement which was to have been entered into between the fund 
and the International Trade Organization defining the relationship which was 
to exist between the fund and that international organization. Since the ITO 
did not come into existence, that agreement also did not come into existence: 

(c) An exchange of letters between the managing director of the fund and 
the Secretary of the General Agreement on Tariffs and Trade defining the rela- 
tionship between the fund and the GATT; 

(d) Standby credit agreements between the fund and certain of its member 
countries under which the fund agreed to make advances to those countries 
under certain conditions. 

Sincerely yours, 


_ FRANK A. SouTHARD, Jr., 
United States Executive Director. 
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INTERNATIONAL TELECOMMUNICATION UNION SECRETARIAT GENERAL, 
Geneva, June 2, 1955. 
Mr. FRANKLIN C. GOWEN, 
United States Representative for 
International Organizations at Geneva, 
1 rue du Temple, Geneva. 

DeaR Mr. GowEN: With reference to your letter of May 24, I assume that 
vour inquiry, insofar as it concerns the ITU relates to any treaties and other 
international agreements prepared or in preparation for submission to govern- 
ments as distinct from acts such as the International Telecommunication Con- 
vention and the telegraph, telephone, radio and additional radio regulations 
annexed thereto, which are already in force and which were formulated by 
governmental delegations at the competent international conferences of the 
Union. The Department of State is, I believe, fully familiary with all such acts. 

That being so, I can say that no treaties or other international agreements 
have been or are being drafted by the Union. I should perhaps mention, how- 
ever, that a resolution of the recent session of the administrative council 
instructed me to consult the members of the Union with a view to the prepara- 
tion in due course of an agreement between the International Telecommuni- 
cation Union and the International Civil Aviation Organization regarding traffic 
to be routed over the aeronautical telecommunication network. In accordance 
with the resolution of the council, the secretariats of the two specialized agencies 
will proceed, toward the end of the present year, with the preparation of a draft 
agreement in the light of the results of the consultation with all the members 
of the Union which is about to be undertaken. The draft (of which the prepa- 


ration cannot of course yet be begun) is to be submitted to the administrative 
council of the Union at its annual session in 1956. 
Sincerely yours, 


Marco AURELIO ANDRADA, Secretary-General. 


[Foreign Service Dispatch] 
JUNE 7, 1955. 
From: Amembassy Bern. 
To: The Department of State, Washington. 
Subject: Information on Universal Postal Union Treaties. 

In accordance with the Department’s request for certain information con- 
cerning treaties and other international agreements and conventions prepared 
by the Universal Postal Union, the Embassy has been informed by the secretariat 
of the UPU that the Union has no treaty or convention in preparation at the 
present time. 

The secretariat has likewise indicated that relations between the UPU and 
its member nations are governed by the acts of the Union, which are subject to 
ratification by the respective governments and which comprise, on the one hand, 
the Universal Postal Convention and, on the other, certain optional agreements. 
As of the present date the United States Government is a contracting party only 
to the Universal Postal Convention, which is obligatory for all nations members 
of the UPU. The acts of the UPU are subject to periodic revision by the Uni- 
versal Postal Congress, which is supposed to meet every 5 years. Those now in 
force are the acts revised by the Congress of Brussels in 1952, which went into 
effect on July 1, 1953. The next Universal Postal Congress is scheduled to be 
held in Ottawa in 1957. 

The optional agreements, to which the United States is not a party, include 
agreements concerning insured letters and packages, packages sent by parcel 
post, postal money orders and postal travel bonds, postal checking and clearing 
Systems, postal matter sent collect on delivery, statements of outstanding in- 
debtedness and subscriptions to newspapers and periodicals. 

It is hoped that this information supplied by the secretariat of the Universal 
Postal Union will be helpful to the Department in replying to the request made 
by the Senate Judiciary Subcommittee on Constitutional Amendments. 


Roy M. MELBOURNE, 


Counselor of Embassy 
(For the Ambassador.) 
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Woritp HEALTH ORGANIZATION, 
PALAIS DES NATIONS, 


Geneva, June 1, 1955. 
Mr. FRANKLIN C. GOWEN, 


United States Representative for International Organizations at Geneva, 
United States Resident Delegation and Consulate General, Geneva. 


Dear Mr. GowEN: I acknowledge reecipt of your letter dated May 24, 1955, 
concerning the request from Senator Hstes Kefauver for information as to 
treaties and other international agreements drafted or now being drafted by 
the United Nations and the specialized agencies or under their auspices. 

I have pleasure in forwarding herewith a list, in triplicate, of the regulations 
adopted by the World Health Organization and of the agreements which it has 
concluded with member governments, international organizations, specialized 
agencies and intergovernmental organizations. 

Sincerely yours, 


M. G. Canpnav, M. D., 
Director-General. 


LIST OF INTERNATIONAL REGULATIONS ADOPTED, AND OF INTERNATIONAL AGREEMENTS 
CONCLUDED, BY THE WORLD HEALTH ORGANIZATION 


I. Regulations adopted by the World Health Organization 


(1) The WHO Regulations No. 1 regarding nomenclature (including the com- 
pilation and publication of statistics) with respect to diseases and causes of 
death, and supplementary regulations to the WHO Regulations No. 1; 

(2) The International sanitary regulations (Who Regulations No. 2). 


II. Agreements concluded between the World Health Organization and other 
international organizations specialized agencies and intergovernmental 
organizations 
(1) WHO agreement with the Pan American Sanitary Organization ; 

(2) WHO agreement with the United Nations; 
(3) WHO agreement with the United Nations Relief and Works Agency for 

Palestine Refugees in the Near East; 

(4) WHO agreement with the International Labour Organization ; 
(5) WHO agreement with the Food and Agriculture Organization ; 
(6) WHO agreement with the United Nations Educational Scientific and 

Cultural Organization ; 

(7) WHO agreement with the International Committee of Military Medicine 
and Pharmacy. 


III. Agreements concluded between the World Health Organization and 
member governments 


(1) Agreements concluded with the governments of the countries where 
WHO regional offices are located : 

(a) Agreement with the Swiss Federal Council concerning the legal status 
of the World Health Organization and arrangement for the execution of the 
said agreement. 

(b) Agreement with the Government of India for the purpose of determining 
the privileges, immunities, and facilities te be granted to the Organization to 
the representatives of its members and to its experts and officials in particular 
with regard to its arrangements in the South East Asia region and of regulat- 
ing other related matters. 

(c) Agreement with the Government of the Philippines for the purpose of 
determining the privileges, immunities, and facilities to be granted to the Or- 
ganization, to the representatives of its members and to its experts and officials 
in particular with regard to its arrangements in the Western Pacific region, and 
of regulating other related matters. 

(d) Agreement with the Government of Egypt for the purpose of determining 
the privileges, immunities, and facilities to be granted to the Organization, to 
the representatives of its members and to its experts and officials in particular 
with regard to its arrangements in the Eastern Mediterranean region, and of 
regulating other related matters, and exchange of notes concerning the inter- 
pretation and application of the agreement. 

(e) Agreement with the Government of the French Republic for the purpose 
of determining the privileges, immunities, and facilities to be granted to the 
Organization in respect of the representatives of its members, its experts, and 
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officials in the French territories, or territories administered by France, included 
in the African region, and exchange of letters concerning the interpretation and 
application of the agreement. 

(f) An agreement is being negotiated with the Danish Government for the 
purpose of determining the privileges, immunities, and facilities to be granted to 
the Organization, the representatives of its members, and to its experts and 
officials with regard to its arrangements in the European region. 

(2) Agreements concluded by the WHO with the Government of Denmark, 
concerning : 

(a) The establishment of a Tuberculosis Immunization Research Office ; 

(b) The collection, identification, and typing of Salmonella and Escherichia 
strains by the World Salmonella and Escherichia Center established at the 
State Serum Institute, Copenhagen, and the supply by this center of diagnostic 
sera and test cultures to national centers. 

In addition to the agreements listed above, the World Health Organization 
has concluded with member governments basic agreements for the provision of 
technical advisory assistance under the regular program of the Organization 
or the expanded program of technical assistance for economic development, as 
well as project agreements (plans of operations) thereunder. 


WORLD METEOROLOGICAL ORGANIZATION, 
Geneva, June 2, 1955. 
Hon. FRANKLIN C. GOWEN, 
United States Representative for International Organizations 
at Geneva, Geneva. 


Dear Mr. Gowen: I have the honor to acknowledge receipt of your letter 
dated May 24, 1955, concerning the request for information as to treaties and 
other international agreements drafted or now being drafted. 

There are at present no such agreements or conventions drafted by this 
Organization nor is it intended to prepare any. 

With sentiments of high esteem, I am, 

Sincerely yours, 


Dr. G. Swosopa, 
Acting Secretary-General. 


PROCEDURES IN FOREIGN COUNTRIES FOR APPLYING TREATIES AS INTERNAL LAW 


The Department of State on January 19, 1953, requested its diplomatic officers 
abroad to obtain from the governments to which they are accredited information 
regarding their treaty procedures. 

Excerpts from replies furnished to date by foreign governments or by Ameri- 
can diplomatic officers in foreign capitals are reproduced below. The portions 
selected describe the procedures for making treaties effective as domestic law. 

In summary, the replies indicate that in most countries, as in the United 
States, treaties normally become part of the domestic law immediately upon 
their entry into force in accordance with constitutional treaty-making proce- 
dures, and no additional legislative action is required. In countries whose 
treaty procedures are based on United Kingdom practice, a treaty may, as a 
matter of law, be ratified without legislative consent but a legislative act is 
required to give it force as domestic law. This is ordinarily obtained in advance 
of ratification so that treaties may be binding as domestic law upon their entry 
into force internationally. 


Afghanistan 


“* * * the Ministry reports that international agreements and treaties signed 
by the Government of Afghanistan become the law of the land when ratified in 
accordance with the Afghan Constitution, having the effect of amending or 
superseding any existing laws with which they may confiict. (Despatch No. 
255, May 16, 1953, from American Embassy, Kabul.) 


Australia 


“1. Although the Australian Constitution is federal, and on the United States 


model, it does not give to the Senate any role whatever in the making or ratifica- 
tion of treaties. 
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“2 * * * The power to make treaties in Australia is * * * exercisable by 
the Executive Government of the Commonwealth, at common law and without 
express statutory provision. 


* * * * * * . 

“* * * the stipulations of a treaty duly ratified do not within the Empire, 
by virtue of the treaty alone, have the force of law.” (Memorandum dated 
February 19, 1953, from Australian Department of External Affairs. ) 

Austria 


“When a state treaty or other international agreement has been promulgated 
in the Federal Gazette, no further legislative act is required for making such 
treaty applicable as part of the internal law. 


* * * ms * * . 
“Former internal law is rescinded by a later state treaty which * * * has 


become a part of the internal law.” (Statement dated February 24, 1953, from 
Austrian Department of Foreign Affairs. ) 


Belgium 


“If a treaty or international agreement contains provisions contrary to or in 
opposition to Belgian domestic law, the latter must be revised by Parliament. 
Meanwhile it is impossible for instruments of ratification to be deposited by 
Belgium.” (Translation of note from Belgian Ministry of Foreign Affairs, 
February 2, 1953. ) 

Bolivia 


sc 


1. That treaties and international agreements in Bolivia come into force only 
after approval by the full Cabinet; ratification by the Congress sitting in joint 
Session ; and promulgation by the Executive. 

In addition to ratification, the law of ratification must be promulgated by 
the Executive before it comes into force and the phraseology used identifies the 
ratified instrument as having the force of law.” (Note from Bolivian Foreign 
Office as translated in despatch No. 622, April 2, 1953, from American Embassy, 


“sy 
~- 


La Paz.) 
Brazil 
“International agreements are incorporated into domestic legislation through 
the decree of promulgation. Normally this presupposes approval by the Legis- 
lative Power and ratification by the Head of the Executive Power. 
* * * - * 


“Onee an international agreement is incorporated into domestic legislation it 
is substituted for or repeals legislation until then in force on the subject.” 
(Translation of note of March 4, 1953 from Brazilian Ministry of Foreign 
Affairs. ) 

Burma 


Section 214 of the Constitution of the Union of Burma provides : 

“No international agreement as such shall be part of the municipal law of the 
Union, save as may be determined by the Parliament.” (Quoted in note of 
February 3, 1953, from Burmese Foreign Office. ) 


Cambodia 


“As soon as treaties and agreements are ratified, they are applicable in Cam- 
bodia by virtue of the fundamental principle accepted in Cambodia as in France: 
‘International law supersedes domestic law.’” (Translation of statement from 
Cambodian Government enclosed with despatch No. 43, February 25, 19538, from 
American Embassy, Phnom Penh.) 


Canada 


“A treaty or agreement does not automatically become part of the law of 
Canada at the time when it becomes a binding international obligation. If a 
treaty does not accord with existing Canadian law, it will be necessary to alter 
that law, or enact new law. This is done by the Parliament of Canada or the 
legislatures of the Provinces, or by both, depending upon whether the subject 
matter of the international agreement is within federal or provincial jurisdic- 
tion.” (Note of February 11, 1953 from Canadian Department of External 
Affairs. ) 
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Ceylon 


“If the treaty affects private rights or requires for its enforcement the modi- 
fication of common law or of statute, an Act of Parliament modifying the com- 
mon law or statute law is then necessary before the treaty can be applied 
locally.” (Statement from Ceylonese Ministry of External Affairs included 
in despatch No. 655, May 1, 1953, from American Embassy, Colombo. ) 


Colombia 


“Among the listed Constitutional powers of Congress, article 76 gives this 
body the unique authority to approve or disapprove the treaties and pacts which 
ihe Government may celebrate with foreign powers. 

+ * * * . & 7 


“* * * treaties, pacts and conventions are approved in the same fashion as 
any other law. After executive approval, promulgation and exchange of rati- 
fications, the treaty, pact or convention goes into effect, not only as an inter- 
national law, but also as a law of the land.” (Translation of communication of 
February 17, 1953, from the Colombian Foreign Office. ) 


Costa Rica 


“In accordance with paragraph 4 of Article 121 of the Political Constitution 
it is necessary for us that there be approval by the Legislative Assembly of all 
international agreements, public treaties and concordats. 

“Tnasmuch as the international treaty or agreement must be approved by the 
Legislative Assembly through all the procedures of a law, when it is incorporated 
in our laws it is necessary that it be specified in the law of approval what dis- 
positions are revoked as being considered as conflicting with the treaty or 
international agreement.” (Translation of statement of February 17, 1953, 
from Administrative Attorney of Costa Rican Government enclosed with note of 
March 2, 1953, from Costa Rican Ministry of Foreign Affairs. ) 


Denmark 

“In principle one can state that a special legal action applying treaties to 
Danish law is always necessary in order that a rule of international law may 
create obligations for Danish citizens and for Danish judicial and administra- 
tive authorities.” (Translation of memorandum from Danish Foreign Office 
enclosed with despatch No. 1012, March 26, 1953, from American Embassy 
Copenhagen. ) 
Dominican Republic 


“* * * to implement treaties with foreign countries they must be submitted 
for the approval of the Congress, without which they will not be valid nor 
obligate the Republic.” (Note from Dominican Republic Department of State 
for Foreign Affairs and Worship quoted in despatch No. 83 of August 20, 1954, 
from American Embassy, Ciudad Trujillo.) 

Ecuador 

(Article 92(7) of the Political Constitution gives the President the power “to 
enter into treaties and ratify them, having first secured the approval of Congress, 
and to exchange ratifications.” ) 

“* * * when any international instrument is ratified by Ecuador it is con- 
sidered to be included in the domestic law, by the mere fact of ratification, in 
so far as it can be included in the national law.” (Memorandum of February 
24, 1953, from Ecuador Ministry of Foreign Relations. ) 

* 
Egypt 

“In order that an Agreement should become part of the system of domestic 
law of Egypt, it is necessary, in the case of Treaties of the first category [peace, 
alliance, commerce and navigation, alteration of boundaries, diminution of 
sovereign rights, obligations upon the Treasury, and those which prejudice public 
or private rights of citizens], that they should take the form of the law, accom- 
panied by a Decree of promulgation. For those of the second category [others], 
the Decree of promulgation alone is necessary.” (Translation of statement 
from BDgyptian Foreign Office enclosed with despatch No. 1639, February 16, 
1953, from American Embassy, Cairo. ) 

Despatch No. 2771, June 16, 1953, encloses a translation of draft articles of 
a proposed new Egyptian Constitution including the following : 

“Article 20. Treaties ratified in conformity with the established regulations 
and promulgated should have the force of law even though they may be contrary 
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to the internal laws of the country. Their application shall need no legishative 
provisions except those which were required for their ratification.” 


El Salvador 


“In accordance with the laws of El Salvador, all treaties, conventions or inter- 
national agreements, in order to enter into force, must receive the prior approval! 
of the Executive Power and the ratification of the Legislative Assembly.” 

* “* + * * * os 


“* * * with the acceptance of the respective treaty, which is considered as 
law subsequent to the existing (law) the latter is annulled, either partially or 
completely without the necessity of any special legislative action.” (Note re- 
ceived February 4, 1953, from the Salvadoran Ministry of Foreign Affairs.) 


Finland 


Article 33 of the Constitution provides that “every treaty with a foreign power 
must be ratified by the Diet in so far as it contains stipulations falling within 
the domain of legislation.” 


* * * * * * - 


“If any of the stipulations of the proposed treaty are not compatible with exist- 
ing law, two cases arise. In the first case, it may be that amendment of the con- 
trary existing law will prove unnecessary. In this event passage of the Govern- 
ment’s bill by the Diet means that the treaty is lew specialis rather than lew gen- 
eralis, and it becomes national law and takes precedence over pre-existing, con- 
trary national law. In the second case, where the treaty cannot be put into effect 
without amendment of existing law, this amendment is usually proposed at the 
same time through a second Government bill * * *. providing for such changes 
as may be necessary. It is unusual for the bill for approval of a treaty to em- 
body a proposal for the necessary amendments, or for new legislation.” (Des- 
patch No. 490, February 12, 1953, from American Legation, Helsinki. ) 


France 


“a) Treaties have force of law, that is, there is no need for a law to be enacted 
covering their provisions in order to make them operative. A treaty, as such, 
is binding and obligatory on public authorities as well as on individuals. 

“b) In the event of conflict between a treaty and a law, preference is given 
to the treaty. The treaty has priority over the law regardless of whether the 
conflicting law was enacted before or after the treaty. 

* * * * 2 * * 


“Since treaties ‘enjoy an authority superior to that of internal laws,’ a law 
cannot abrogate, amend or suspend a treaty.” (Translation of unofficial state- 
ment of French Ministry of Foreign Affairs, February 1953. ) 


Germany, Federal Republic of 


“* * * prior to its ratification by the President, the treaty must have been 
approved by the Federal legislature. * * * the enactment of the approval law 
precedes, or is simultaneous with the issuance of the Presidential instrument of 
ratification. This may result in a treaty becoming effective as domestic law 
before it has taken effect internationally. 

& ” me * a . o 


“* * * Provisions of other Federal legislation in conflict with the terms of the 
treaty as incorporated into the approval law are superseded ipso facto pursuant 
to the maximum that a later statute takes away the effect of a prior one to the 
extent they are in conflict. Inconsistent Land (state) legislation, in addition, 
becomes obsolete * * *” (Despatch No. 2583, March 2, 1953, from Hicog, Bonn.) 


Greece 


“* * * as a general rule a treaty comes into force after its ratification by the 
King. This rule does not apply to the categories of treaties mentioned in Article 
32 of the Constitution [peace, alliance, commerce, those granting concessions 
requiring a law under other Constitutional provisions, or those laying a personal 
burden on Greeks] which require the consent of Parliament before coming into 
force. In such cases, the consent of Parliament is given in the form of a law 
approving the treaty. 

* * * 7 - *” . 

“The law approving the treaty makes the latter a part of domestic law. 

s * * * * ~ * 
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“When a treaty contains provisions in conflict with existing law, the treaty 
is considered to override such law eo ipso, that is, without any special legisla- 
tion.” (Despatch No. 970, February 21, 1953, from American Embassy, Athens.) 


Guatemala 


“* * * according to a responsible official of the Guatemalan Foreign Office, 
any international agreement automatically acquires full force of law after it 
has been approved by two-thirds of all the Deputies in Congress, ratified by 
the Chief Executive and promulgated in the official gazette.” (Despatch No. 
705, February 13, 1953, from American Embassy, Guatemala.) 


Honduras 


“Every, treaty * * * should be ratified by the National Congress. In no other 
way cour a treaty or agreement be applied as part of the law of the Republic.” 
* +. * + = * * 


“In addition to the ratification and fulfillment with what is stipulated in the 
treaty, the Government makes legislative reforms in the event they are neces- 
sary * * * In this form and by means of legislative action the treaty is incor- 
porated into and forms part of Honduran Law when said treaty requires such 
{legislative] reforms for its implementation.” (Translation of note of April 
23, 1953, from the Honduran Ministry of Foreign Affairs. ) 


India 


“No treaty or other international agreement automatically becomes a part 
of the law of the land immediately after it is signed and ratified where required. 
Whenever it is considered that it Should operate as a part of the municipal law 
of the country, it becomes necessary to promote suitable legislation in Parlia- 
ment * * *” (Note of May 26, 1953, from Indian Ministry of External Affairs.) 


Iran 


“According to Article 9 of the Civil Law, the provisions of the agreements 
concluded between Iran and other countries * * * are treated as part of the 
domestic law and all the formalities required for ratification, promulgation and 
publication and implementation of domestic law will be enforceable in the case 
of international agreement.” (Note of February 19, 1953, from Iranian Ministry 
of Foreign Affairs. ) 

“Section 6 of Article 29 of the Constitution provides that no international 
agreement shall be part of the domestic law of the state save as may be deter- 
mined by the Oireachtas (the National Parliament.” (Statement of February 
20, 1953, from Irish Department of External Affairs. ) 


Israel 


“Whenever an international treaty or agreement enters into force with regard 
to Israel, the terms of such treaty or agreement do not by the mere fact of 
ratification of the instrument or its otherwise coming into force become part of 
the internal law of the country, save to the extent that its terms were actually 
incorporated into municipal legislation.” (Statement of February 19, 1953, from 
Israeli Foreign Ministry. ) 


Italy 


“As regards the legislative or executive action required by the Italian legisla- 
tive system to integrate the contents of a treaty as part of the domestic law, 
there do not exist specific rules, either in the Constitution or in other laws. 
There does exist, however, a practice of long standing according to which it is 
necessary, for the above purpose, that a special measure be enacted to adapt the 
domestic law to the contents of the treaty, which measure is usually called an 
order of execution.” 

. * * * * * * 


‘ * * * whenever the provisions of an international agreement conflict with 
existing domestic law, it is necessary that a special order of execution be issued 
in the form of a law. Until such order is enacted the domestic law prevails in its 
original form.” (Note of March 12, 1953, from the Italian Ministry of Foreign 
Affairs. ) 

Japan 


“There are no legislative or executive measures specially required for bringing 
into force treaties and other international agreements in Japan. In other words, 
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treaties and agreements,-without being enacted as part of the internal law, be- 
come binding not only on the Japanese Government but also on the Japanese 
people as soon as they come into force in accordance with their own provisions.” 
(Annex to note of March 14, 1953, from Japanese Ministry of Foreign Affairs. ) 


Jordan 


“In order that a treaty requiring ratification be considered as part of domes- 
tic law, it is necessary that Parliament pass additional legislation incorporating 
the provisions of the treaty or international agreement as part of the law of 
the land.” (Despatch No. 230, February 9, 1953, from American Embassy, 
Amman. ) 


Korea 


“7 * * * Article 42 Lof the Constitution] provides that the ratification of 
peace and commercial treaties, treaties concerning legislative affairs, mutual 
aid and international organizations, and treaties having financial bearing upon 
the State or the people require the consent of the National Assembly. 

2. According to paragraph 1 of Article 7 of the Constitution, the duly ratified 
and promulgated treaties and the generally recognized rules of international 
law have the same effect as the law of Korea. Consequently, all treaties and 
international agreements are applied as part of the domestic law upon their 
ratification and promulgation.” (Statement of June 19, 1953, from Korean 
Ministry of Foreign Affairs. ) 


Lebanon 


“1) Treaties and other international agreements are brought into force by 
ratification by the Chamber of Deputies and Promulgation by Presidential decree 
in the official gazette. 

“9) As soon as instruments of ratification are exchanged a treaty may be 
applied as part of the domestic law. 


* * * * * * * 


“4) Once a treaty or other international agreement is promulgated and enters 
into effect, it derogates all existing laws which conflict with its terms.” (In- 
formation furnished by Lebanese Ministry of Foreign Affairs as reported in 
despatch No. 468, February 16, 1953 from American Embassy, Beirut.) 


Tiberia 


“1. ***a treaty is submitted by the President to the Liberian Senate for 
advice and consent under the Constitution of Liberia. When Senate consent of 
two-thirds majority is obtained, the President ratifies the treaty. The instru- 
inent of ratification embodying the full text of the treaty is usually incorporated 
in a Proclamation by the President, after ratifications have been exchanged. 
The fulfillment of these requirements brings the treaty into full force and effect 
as part of the domestic laws of Liberia. 

“2 When a treaty has been so celebrated no other executive or legislative 
action is necessary to apply it as local legislation unless the treaty is considered 
to be non-self-exeeuting.” (Note of April 2, 1953, from Liberian Department of 
State.) 

Libya 

“Implementing legislation must be enacted in order to give a treaty or agree- 
ment effect as domestic law.” (Despatch No. 236, April 8, 1953, from American 
Legation, Libya.) 

Vexrico 

“* * * the Constitution, the laws of the Congress of the Union deriving there- 
from, and all treaties in accord therewith, are the Supreme Law throughout the 
Union. 

* * * * * * * 

“In the case of self-executing treaties, the act alone of the promulgation of 
the international instrument and its publication in the Diario Oficial makes it 
binding and operative within the Mexican Republic.” (Translation of note of 
March 19, 1953, from Mexican Ministry for Foreign Relations. ) 


Netherlands 


“A treaty can only be ratified by the Queen after it has heen approved by the 
States-General. 
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“No legislative or executive action is required by the present Constitution in 
order that a treaty or an agreement may be applied as part of the domestic 
law.” (Note of February 11, 1953, from the Netherlands Ministry of Foreign 
Affairs. ) 

Vew Zealand 


“If the implementation of the obligations contained in the treaty involves 
a change in the domestic law or a financial change, the Government must pro- 
mote the appropriate legislation in the New Zealand Parliament. Should no 
change in the domestic law or financial outlay be required, Parliamentary 
intervention is not necessary at any stage.” (Memorandum of May 29, 1953, 
from the New Zealand Department of External Affairs.) 


Nicaragua 


“2. Once ratified an international treaty is the law of the Republic and must 


be applied as such. 

“3. Only those treaties approved by the legislative Power and ratified by the 
Executive Power have the force of law. 

“4. Whenever a treaty of immediate effect contains provisions which are op- 
posed to current laws, but not to the Constitution, such laws remain tacitly 
superseded from the date of publication of the ratified treaty in La Gaceta.”’ 
(Despatch No. 613, February 28, 1953, from American Embassy, Lima.) 
Norway 


“A new law is required * * * when the treaty involves an obligation to re- 
vise Norwegian law. A new law is, however, also required when the State 
undertakes commitments infringing upon existing law, or affecting the rights 
and duties of citizens in such a way that according to Norwegian constitutional 
practice, the authority of formal law is required. (Statement of March 24, 
1953, from Norwegian Ministry for Foreign Affairs. ) 

Pakistan 


“The provisions of a treaty do not acquire the force of law, but when they 
are required to constitute a part of the domestic law, they are enacted into an 


Act.” (Note from Pakistani Ministry of Foreign Affairs, quoted in despatch 
No. 876, June 29, 1954.) 


Paraguay 


“By means of the ratification, the treaty is converted, also, into a law of the 
nation.” 


* * + * * * . 

“The treaty duly ratified, being a law of the nation, annuls all the contrary 
legal dispositions passed prior to that time, providing that they are not funda- 
mental laws of the nation.” (Note of February 28, 1953, from Paraguayan 
Ministry of Foreign Affairs and Worship. ) 
Peru 

“No legislative action, in addition to such action as is required for ratifica- 
tion, is necessary in order that a treaty may be applied as part of the domestic 
law.” 
Spain 


“Onee it [the treaty] has been ratified in the manner set forth above, the 
treaty or agreement concerned becomes Law within the national territory.” 
(Note of February 4, 1953, from Spanish Ministry of Foreign Affairs.) 


Sweden 


“When a treaty or other international agreement contains provisions in con- 
flict with existing law, such existing law must first be nullified or amended by 
the Riksdag before the treaty or agreement can be brought into force and be- 
come binding upon Sweden and Swedish citizens.” (Despatch No. 767, February 
25, 1953, from American Embassy, Stockholm. ) 


Switzerland 

“There is no need for any special procedure to incorporate treaties and other 
international accords in Swiss domestic law. Treaties and other international 
accords therefore do not have to be transformed into legislative instruments to 


he applicable under Swiss law.” (Note of March 27, 1953, from Swiss Political 
Department. ) 
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Syria 


“* * * under the present system, the Council of Ministers must approve 
(ratify) a treaty or international agreement. 


* ot . * = * * s 
“The publication of the treaty or international agreement in the Oficial 


Gazette * * * makes it a part of Syrian domestic law.” (Despatch No. 468, 
February 4, 1953, from American Embassy, Damascus. ) 


Turkey 


“As a rule, no treaty or convention may enter into force before its ratification 
by the Grand National Assembly. Ratification takes place upon the passage of 
a law approving the document signed. 

* * * * a * BS 


“The effect of ratification by the Grand National Assembly, as well as publica- 
tion in the Journal officiel, is to incorporate treaties, conventions, and other inter- 
national arrangements into Turkish legislation, and no other legislative or ex- 
ecutive act is necessary to ensure their application as integral parts of this legis- 
lation.” (Translation of undated aide memoire from Turkish Foreign Office 
received by American Embassy, Ankara, May 1953.) 


Union of South Africa 


“An Act of the Union Parliament [is necessary in order that a treaty may be 
applied as part of the domestic law].” (Note of June 19, 1953, from South Afri- 
can Department of External Affairs.) 


United Kingdom 


“There is, under our Constitution, nothing corresponding to the necessity for 
Senatorial ratification of Treaties obtaining under the United States constitu- 
tion. Strictly speaking, Her Majesty’s Government never have to obtain Parlia- 
mentary consent before making or ratifying a Treaty. 

“* * * Ratification occurs in practice, and it is desirable that it should so 
occur, in two types of international Agreement. The first is where we should 
not, in fact, be able to implement the Treaty without legislation. It is then 
necessary to ask Parliament for the legislation, and since Her Majesty’s Govern- 
ment cannot be certain that Parliament will grant it, it is necessary that the 
Treaty should be subject to ratification, and that we should get the legislation 
passed between the time when we signed the Treaty and the time when we pro- 
pose to ratify it. The other case is that in which the political importance of a 
Treaty is so great that Her Majesty’s Government feel obliged, as a political 
necessity, but not as a legal necessity, to consult Parliament about it before be- 
coming committed.” (Extracts from Hansard (Lords) vol. 180 No. 32, February 
18, 1953 (cols. 510-11, enclosed with despatch No. 4269 of March 13, 1953, from 
American Embassy, London.) 


Uruguay 


“The procedure required under the constitution to bring into force any type 
of international agreement is (1) negotiation and signature by the Executive 
Power, (2) Approval by an absolute majority of the total membership of each 
chamber of the legislature, and (3) Exchange of ratification by the Executive 
Power following congressional approval * * * 

“No action beyond the three steps outlined above * * * is necessary in order 
that a treaty may be applied as part of domestic law. * * * 

“The Foreign Office sources * * * state that when a treaty or other interna- 
tional agreement contains provisions in conflict with existing law and when the 
treaty or agreement has been duly ratified in accordance with the constitution the 
provisions of the treaty or agreement are superior to existing law. Conversely, 
if new legislation conflicts with provisions of existing treaties, there seems to be 
little doubt that the domestic courts would apply the legislation.” (Despatch 
No. 729, April 2, 1953, from American Embassy, Montevideo. ) 


Venezuela 
“In its Note No, 257 of February 25, 1954, the Ministry of Foreign Affairs states 
that the matter of foreign treaties procedures is resolved in Venezuela by Article 


81.3, Title V, Chapter II of the National Constitution, promulgated on April 
15, 19538. * * * 
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“* * * The purpose of the pertinent revision of the National Constitution has 
been to exempt from the legislative ratification requisite certain specified types 
of international treaties or agreements of purely administrative character which 
do not create fundamental obligations for the Republic or which may be entered 
upon by the National Executive by virtue of its own rights derived from the 
ordinary legislation.” 

2 * © * * * * 


‘9’ International instruments subject to legislative ratification may be applied 
as part of the domestic law after their ratification and publication in the Official 
Gazette of the Republic of Venezuela. 

“8 In order that they may be applied as part of the domestic law, international 
instruments, not subject to legislative ratification (Pacts and agreements of ad- 
ministrative character), require no other executive actions than the signature 
and publication in the Official Gazette. * * * 

“4 Once ratified constitutionally, and effected the exchange and deposit, a 
treaty or @greement becomes part of the national legislation and enjoys prefer- 
ential enforcement as a special law * * *” (Translation of note of February 
25, 1954, from Venezuelan Ministry of Foreign Affairs. ) 


Source: Department of State, Office of the Legal Adviser, Treaty Affairs, April 25, 1955. 


[ Unclassified ] 


DEPARTMENT OF EXTERNAL AFFAIRS, CANADA 
No, LZ 

The Secretary of State for External Affairs presents his compliments to the 
chargé d’Affaires ad interim of the United States of America and has the honour 
to reply to the enquiry concerning procedure required and practice followed in 
Canada for giving effect to treaties and other international agreements. 

No distinction is made between treaties and other international agreements 
respecting the procedure for bringing them into force. The negotiation and entry 
into a treaty or other international agreement is an executive act, exercised in 
virtue of the prerogative power of the Crown, by or on the recommendation of 
the Secretary of State for External Affairs. Consequently, a treaty or inter- 
national agreement may come into force as a binding international obligation 
on Canada, upon signature, or upon signature and ratification depending upon 
its terms. The signature is executed by a plenipotentiary, under a full power 
authorized by the Governor General in Council. Agreements which require rati- 
fication to give them force internationally are ratified by an instrument of 
ratification issued by the Governor General in Council. The signature of agree- 
ments entered into by exchanges of notes by the Secretary of State for External 
Affairs or a Canadian Ambassador acting on the instructions of the Secretary 
of State for External Affairs is an exercise of the prerogative power of the 
Crown. 

The legislative, or other authority to implement a treaty or other international 
agreement is quite distinct from the authority to conclude or ratify. A treaty 
or agreement does not automatically become part of the law of Canada at the 
time when it becomes a binding international obligation. If a treaty does not 
accord with existing Canadian law, it will be necessary to alter that law, or enact 
new law. This is done by the Parliament of Canada or the legislatures of the 
Provinces, or by both, depending upon whether the subject matter of the inter- 
national agreement is within federal or provincial jurisdiction. 

There is no legal obligation upon the Government of Canada under the 
Canadian constitution to refer treaties to Parliament for approval, prior to 
ratifi¢ation. In recent years however it has been the policy of the Government 
to submit, prior to ratification, agreements which require for their implemen- 
tation new statute law, or amendments to existing law, especially if they 
involve large public expenditures, important national obligations, or far-reaching 
political considerations. 

Parliamentary approval, when new legislation is not required is obtained by 
means of a joint resolution of both the House of Commons and the Senate. Such 
a resolution has not the force of law but is merely an expression of approval 
'y Parliament of the action taken, or to be taken by the Government of the day. 
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In the event that a treaty or agreement requires implementing legislation in 
Canada to give it domestic force this may be effected : 

(a) Immediately upon the coming into force of the implementing legislation, 
if the statute so provides. Usually statutes take effect on the day when they 
are given Royal assent by the Governor General ; or 

(b) Ona day fixed by official proclamation ; or 

(c) At a date prescribed in a subsequent Order-in-Council, if the statute 
delegates discretion to the executive concerning the time and circumstances in 
which the international obligation shall become effective in domestic law. This 
Order-in-Council cannot be issued, however, until the statute has come into 
force. 

Under Canadian procedure or practice no distinction is made between a self- 
executing treaty and a non-self-executing treaty. 

OrTTrawa, February 11, 1953. 
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